Mixcnapooue npaso

MI)KHAPO/JHE ITPABO

NTAIIHUK L. P.,

BUKJIaa4 KadeIpu KOHCTHTYIIHHOTO, MIXXHAPOIHOTO
Ta aIMiHICTPaTUBHOTO MpaBa

(FOpuouunuit incmumym J{BH3 «[Ipuxapnamcokuil
HayloHanbHUL yHieepcumem

imeni Bacunsi Cmepanuray)

VIIK 341.1/8

THE CHALLENGES TO THE PRINCIPLE OF DISTINCTION
POSED BY NON-INTERNATIONAL ARMED CONFLICTS

This paper focuses on the understanding of the importance for applying of the principle of
distinction not only in international armed conflict, but also in non-international armed conflicts. The
author defines the key features of the principle of distinction in international humanitarian law. The
main emphasis is made on the need of making a distinction between the persons, who take direct
part in hostilities and civilians, military and civilian objects. The article describes the legislative
background of features of this principle on international level. In addition, successful practice of
international criminal tribunals for the application of this principle on practice was indicated.

Key words: law of armed conflict, the principles of international humanitarian law, principle of
distinction, non-international armed conflicts.

JlaHa cTaTTs NpUCBSYEHA PO3YMIHHIO HEOOXiTHOCTI 3aCTOCYBaHHS NMPHHIHITY PO3MEKYBAaHHS
(BigMIHHOCTI) HE TUIBKH B MDKHApOIHHX 30pOHHMX KOHQIIIKTaX, aje i B 30poHHNX KOH(IIKTaxX
HEMDKHApPOIHOTO XapakTepy. ABTOPOM BH3HAYCHO KIFOYOBI PHCH HPHHLMIY PO3MEKYBaHHS B
MDKHApOIHOMY ryMaHiTapHOMy mnpaBi. OCHOBHHUIT aKI[EHT 3p0o0ieHO Ha HEOOXiAHOCTI 3aiiCHEH-
HSI pO3MEXKYBaHHS MK yJaCHHKaMM 30pOMHHX [l Ta IIMBUILHUM HAaCEIEHHSM, BIICBKOBUMH Ta
OUBUIBHIMHU 00’€KTaMHu. Y CTaTTi HaBEICHO 3aKOHONABYE 3aKPIIUICHHS Ha MIXHApPOTHOMY piBHI
ocobuBOCTe 1aHoro npuHIUIY. KpiM TOro, BIano HaBeeHO MPaKTHKY MIKHAPOIHUX KPUMiHAITb-
HUX TpUOYHAJIB 3 INTaHb 3aCTOCOBYBAHHS JJAHOTO IPHHIIMITY.

Knrwuoei cnosa: npaso 30pouinux KoHAIKMIE, NPUHYUNU MIHCHAPOOHO20 2YMAHIMAPHO20 Npa-
64, NPUHYUN POSMENHCYBANHS, 30POUHI KOHPUIKMU HEMINCHAPOOHO20 XapaKmepy.

JlaHHast CTaThsl TOCBAIIEHAa MOHUMAHUIO HEOOXOIUMOCTH NPHUMEHEHUS MPUHIUMA Pa3Indust
HE TOJIBKO B MEXK/IyHApOIHBIX BOOPYKEHHBIX KOH(IMKTAX, HO ¥ B BOOPY)KEHHBIX KOH(IMKTaX He-
MEXIYHApOAHOIO XapakTepa. ABTOPOM OIPEIEJICHbI KIIIOUEBbIC YEPThI IPUHIUIA PA3rPaHUYCHUS
B MEXKIyHApOAHOM T'yMaHUTapHOM npaBe. OCHOBHOH aKIEHT CAENaH Ha HEOOXOIUMOCTH OCYIIECT-
BJICHUS PA3IMUMsI MKy Y4aCTHUKaMH BOOPY>KEHHBIX AEHCTBUI U Mpa’kJaHCKUM HACEJIEHHEM, BO-
SHHBIMH U TPAXJAHCKUMH 00beKTaMH. B cTaThe mpuBeneHO 3aKOHOAATENBFHOE 3aKpEIUICHHE Ha
MEKTyHapOIHOM ypOBHE 0COOEHHOCTEH JaHHOro mpuHIHna. Kpome Toro, yaauHo yka3aHo Mpak-
TUKY MEXIyHAPOJHBIX YTOJIOBHBIX TPHOYHAIOB MO BOIIPOCAM IIPUMEHEHUSI JAHHOTO ITPUHIUIIA.

Knrouesvie cnosa: npaso 600pyiiceHHbIX KOHPAUKMOB, NPUHYUNBL MEICOYHAPOOHO20 2YMAHU-
MapHo20 Npasd, NPUHYUN pasepanuyerus (pasiudus), 600pyHCeHHbIE KOHPIUKIMbL HEMEHCOVHA-
POOHO20 Xapakmepa.

Introduction. It is a well-known fact, that armed conflicts (majority of which has non-international character)
are a reality of the modern world and should be considered as a separate subject of international regulation. That is
why an international humanitarian law has emerged as a field of international law and combined the basic principles
and institutions to ensure and protect the rights of nations and nationalities under the Universal Declaration of
Human Rights. International humanitarian law includes international armed conflicts and non-international
armed conflicts. In this paper will be examined in details one of the fundamental principles of international armed
conflicts and the possibility its implementation into non-international armed conflicts. Principle of distinction takes
independent place among five main principle of international humanitarian law. Main objectives of this article
are the following: 1) to analyze characteristics of the principle of distinction in international armed conflicts and
non-international armed conflicts and to investigate the established views and perceptions of this institution by
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focusing on controversial and obscure points; 2) to identify the challenges that principle of distinction can pose in
non-international armed conflicts.

Results of conducted research. According to the provisions of the common article 3 of Geneva Conventions
non-international armed conflict can be defined as «not of an international character occurring in the territory of one
of the High Contracting Parties» [1]. Hence, the next conclusion can be made: as non-international armed conflicts
may be considered those that are armed confrontations occurring within the territory of a single State and are
engaged against the central government. In the Tadi¢ case, the ICTY has noted that non-international armed conflict
exists in the case when there is: «protracted armed violence between governmental authorities and organized armed
groups or between such groups within a State» [2].

The main difference between non-international and international armed conflicts is that non-international
armed conflicts do not include conflicts in which two or more States are involved and the conflicts, which extend
to the territory of two or more States.

One of the determinative principles of international armed conflicts is the principle of distinction. Article 48
of the Additional protocol I to Geneva Conventions has following requirements: «A distinction must always be
made in the conduct of military operations between fighters and civilians. A distinction must also always be made
between military objectives and civilian objects and accordingly shall direct their operations only against military
objectives» [3]. Such understanding of the principle of distinction is also fixed in:

— The Lieber Code of April 24, 1863, also known as Instructions for the Government of Armies of the United
States in the Field, General Order Ne 100 — «[A]s civilization has advanced during the last centuries, so has likewise
steadily advanced, especially in war on land, the distinction between the private individual belonging to a hostile
country and the hostile country itself, with its men in arms» [4].

— The Laws of War on Land. Oxford, 9 September 1880. Article 1 of the 1880 Oxford Manual provides: «The
state of war does not admit of acts of violence, save between the armed forces of belligerent States. Persons not
forming part of a belligerent armed force should abstain from such acts» [4].

— Section 5.1 of the 1999 UN Secretary-General’s Bulletin states: «The United Nations force shall make a clear
distinction at all times between civilians and combatants...» [4].

As we can see distinction must be made between civilians and combatants at all times, and attacks shall be
directed against combatants; and between civilian objects and military objectives, and shall direct their operations
only against military objectives. But such provisions are relevant in the case of international armed conflicts.

Nevertheless we can speak about the distinction as such during the determination of the international and non-
international armed conflicts. Regarding to the provisions of the article 3 of the Additional Protocol II to Geneva
Conventions: «This Protocol, which develops and supplements Article 3 common to the Geneva Conventions of
12 August 1949 without modifying its existing conditions of application, shall apply to all armed conflicts which
are not covered by Article 1 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of International Armed Conflicts (Protocol I) and which take place in the territory of
a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups
which, under responsible command, exercise such control over a part of its territory as to enable them to carry out
sustained and concerted military operations and to implement this Protocol» [5].

Nowadays we can say with confidence that the principle of distinction is customary for international and
non-international armed conflicts. In support to this statement article 13 of Additional Protocol II sets that «the
civilian population and individual civilians shall enjoy general protection against the dangers arising from military
operations» [5].

As we see from all abovementioned, the principle of distinction is broadly used only in international armed
conflicts. Given the technical nature of humanitarian law, there are no combatants stricto sensu in non-international
armed conflicts as combatants are defined in the context of the Third Geneva Convention and Additional Protocol
1, both of which apply to international armed conflict [6].

Speaking about the participants of the non-international armed conflict it should be noticed that there are
members of armed forces of a State, which are not combatants, and legally civilians. Customary International
Humanitarian Law study explains that, in non-international armed conflicts, the term «combatant» is used in the
generic sense to refer to «persons who do not enjoy the protection against attack accorded to civilians, but does
not imply a right to combatant status or prisoner of war status». Similarly, the International Committee of the Red
Cross's Interpretive Guidance on the Notion of Direct Participation in Hostilities considers that «for the purposes
of the principle of distinction in non-international armed conflict» civilians are those individuals who are neither
members of the state's armed forces nor members of the armed forced of a non-state party [6].

Thus we can conclude that the main difference between using the principle of distinction in international and
non-international armed conflicts is differentiation among combatants, members of armed forces of the State, which
are not combatants, and civilians.

However not using the principle of distinction directly as such in non-international armed conflicts does
not mean that grounds of this principle are not applicable when there is a need to differentiate between military
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objectives and civilian objects. According to the List of Customary Rules of International Humanitarian Law: «The
parties to the conflict must at all times distinguish between civilian objects and military objectives. Attacks may
only be directed against military objectives. Attacks must not be directed against civilian objects» [4].

The common features of the principle of distinctions, that can be used in both — international and non-
international armed conflicts — are necessity to distinct between military objects and civilian objects. According
to article 52 (2) of Additional Protocol II «...military objectives are limited to those objects which by their nature,
location, purpose or use make an effective contribution to military action and whose total or partial destruction,
capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage» [5].

Conclusions. As we see from the legal regulation of the international and non-international armed conflicts —
principle of distinction is used in both cases, but unfortunately not so wide as the circumstances of each conflict
require. Moreover, regulation of international armed conflicts is more detailed and lawfully issued than non-
international ones. The illustrative example of such issue can be specified by giving to the combatants the status
of Prisoners of war, which means also giving them all relevant obligations and rights, including protection from
prosecution for military action. This is cannot be traced in non-international armed conflicts, members of which (we
can call them - fighters) do not have such privilege.

All information mentioned above leads us to the logical conclusion that one of the basic principle of international
humanitarian law — principle of distinction — is applicable to all armed conflicts. This principle imposes on the parties
of the conflict (States, armed forces of the State, etc.) the duty to target only military objectives, not a civilian objects.
Violation of this principle through the carrying out of an indiscriminate attack entails as a war crime.
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MIXKHAPOJHI TA PETTOHAJIBHI CTAHIAPTH 3AXUCTY ITPAB JIFOAUHU
Y KOHTEKCTI JIS1IJIbHOCTI TPAHCHANIOHAJIBHUX KOPITIOPALII

PosmstayTo mxepena nmpasa OOH, €C ta OECP, siki peryaroioTs 3aXUCT MpaB JIIOIUHH y 3B’ 53~
Ky 13 JISUTBHICTIO TPAaHCHAIIOHAJIBHUX KOPIIOpAIii.

Knruosi cnosa: misicnapooni ma pecionanbHi Cmanoapmu, 3axXucm npas aoounU, mpaHcHa-
yioHanbHi Kopnopayii.

Paccmotpenst ucrounnku npasa OOH, EC u OOCP, koTopble peryaupyroT 3aluTy MpaB Yeio-
BEKa B CBSI3M C JATEIbHOCTBIO TPAHCHAIIMOHAIBHBIX KOPIIOPAIIUii.

Knroueswvie cnosa: medcoynapoouvie u pecuonanbHvle CIanoapmyl, 3auuma npas 4eiogexd,
MPAHCHAYUOHATbHBIE KOPROPAYUU.

In this paper, international and regional standards (worked out by the UN, EU and OECD), which
regulate human rights in relation to the functioning of trasnational corporations, are considered.

Key words: international and regional standards, human rights protection, transnational
corporations.




