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IIMTAHHS OO BUSHAYEHH IIPEJAMETY
IOPUCIUKHIMHOIL AIAJIBHOCTI AIMIHICTPATUBHUX CYAIB

V crarTi ieTanbHO AOCIIDKYIOTCS YCi OCHOBHI MMUTAHHS LI0/I0 BU3HAYEHHS TIPEIMETY FOPUCIUK-
LIHHOT TISUTBHOCTI aIMIHICTpaTHBHUX Cy/iB. OKpiM TOTO, B JaHiil HayKoBiii poOOTI HABOATHCS IPOIIO-
3UIIi MO0 YITKOTO PO3MEXKyBaHHS aJIMiHICTPaTUBHOTO CYIOYMHCTBA 3 TOCTIOAAPCHKUAM Ta IUBUTEHHAM.

Knrouosi cnosa: aominicmpamugne cyoouuHcmeo, 20Cno0apcbKuil npoyec, 10pucouKyiting
QIANbHICDb, CYO, NIOBIOOMUICTb.

B crarbe moapoOHO HCCIEAYIOTCS BCE OCHOBHBIC BOIPOCHI, KACAOIIUECS OMPEACICHHS MPE/-
MeTa IOPUCAUKIIMOHHON JCATeIbHOCTH aIMIHUCTPATUBHBIX cynoB. KpoMe Toro, B TaHHOW Hay4-
HOM paboTe BBIIBUIAIOTCS MPEATIOKESHHS OTHOCHUTEIBHO YETKOTO pa3rpaHuueHuUs aIMUHUCTPATHB-
HOTO CYTOTIPOM3BOJICTBA C XO3HCTBEHHBIM U MPAXKIAHCKUM.

Kniouesnle cnosa: aoMunucmpamusHoe cyoonpou3eo0Ccmeo, Xo3siCmeeH bl npoyece, 0puc-
OUKYUOHHAA 0eAMeNbHOCMb, CY0, NOOBEOOMCINEEHHOCb.

This paper examines in detail all major issues concerning the definition of the subject jurisdiction
of administrative courts. In addition, this research work presents proposals for clear delineation of
administrative process with economic and civil process.

Key words: administrative process, economic process, jurisdictional activity, court, jurisdiction.

Beryn. BusnadeHss1 npeMeTy IOpUCIUKIIHHOT MisIBHOCT] QAMIHICTPATHBHUX CYIIB € JyXKe BaXJIMBOIO Te-
OpPETHYHOIO 3aa4elo, a/KEe B PAKTHYHOMY 3HA4YCHHI 11 O3HAYa€ HOpMajbHE (PYyHKIIOHYBaHHS HE TUIBKH JIAHKH
aJIMiHICTPATUBHUX CY/IB, a 1 yCiel cyJoBOT CHCTEMH B LIJIOMY. BupillleHHsI TUTaHb YiTKOrO PO3MEXYBaHHS FOPHUC-
JUKIH aqMiHICTPaTHBHOTO CyIy 3 IHIIMMH CylaMH € HEOOXiJTHOI yMOBOIO JUIsl MOOYNOBU e(heKTHBHOI CHCTEMHU
JIep)KaBHUX OpraHiB. YKpaiHa € BiIHOCHO MOJIOAOIO AEPKaBOIO 1 3HAXOOUTHCS B Mporeci GOpMyBaHHS TpoMa-
JUIHCHKOTO CYCIIIJIbCTBA Ta MOOYJOBH CIPaBXKHbOI IIPABOBOI JEPIKaBH, JIOTIYHUM € Te, L0 4YiTKa periaMeHTallis
TIOBHOBaXXEHb YCIX OpPTaHiB JepKaBHOI BlIaJH € 000B’3KOBOIO YMOBOIO HA IIUIXY IUX MpoLeciB. JlocmipKeHHsIM
pedopMyBaHHs aAMiHICTPATUBHOTO Ta aAMIHICTPATHBHO-IIPOIIECYaIbHOTO IPaBa, B TOMY YHCIIi [IOJ0 MUTAHB JIe-




AominicmpamueHe npaso i admiHicmpamueHuil npoyec

TaJbHOI PEerIaMeHTAalli] IpeIMeTy IOPUCANKIIIHOI AITIBHOCTI, 3aliMaioch 0araTo BUCHUX-IOPHUCTIB Ta BIIOMUX Ha-
ykoBIiiB. Cepen HUX BapTO BUAITUTH TakuX, sk H.€. Xni6opoo, A.H. Anapos, I.B. Bapeupkuii, O.B. Koncrautuii,
€.C. Kpunoga, JI.I. Mynsska, K.A. Ceprieno, JI.M. llynsra, B.K. Konmakos, O.B. Ky3emenxko, C.A. bonnapuyx,
I1.J. bapanunk, K.M. Kobumsancekuii, A.M. llkonuk, A.O Pubdyenko. YacTkoBO iXHI poOOTH BUKOPUCTAHI MPH
HAMMCaHHI 1i€T HayKoBOI mpaili. Pa3oM 3 TUM, 110 MUTAHHS 11i€] HAyKOBOT CTATTi TOCIIKyBasia BEJIUKa KiIbKICTh
BUCHHX, ICHY€ PsiJI HEPO3IIIHYTHX Ta HEBUPIMICHNX MUTaHb. 30KpeMa, 11 TPOOIeMH, 0 CTOCYIOThCS HEOOXiTHICTI
BU3HAYCHHS CIICLIAJLHOTO MEXaHI3My Ul OCKapKeHHS O€3MisIIbHOCTI Cydy, Y HAaAMIPHOI TPHBAJIOCTI MpOBaJ-
JKEHHSI Y CIIpaBi.

[ocTanoBka 3aBaanHs. OCHOBHOIO IULTIO Ii€i CTATTI € JAeTallbHAa PErIaMEeHTAIlisl yCiX MPaBOBITHOCHH, K1
BXOZATH JI0 MPEAMETY IOPHUCAMKIIHHOI iSUTBHOCTI aIMiHICTPaTUBHUX CyAiB. TakoK OHIEIO 3 NS CTATTI € YiTKe
PO3MEKYBaHHS FOPUCIUKIIINHOL TisTTBHOCTI aIMIHICTPATHBHUX Ta TOCIONAPCHKUX CY/IIB.

PesyabTarn nocaimxkennsi. Crarrs 17 Kogekcy aaMiHICTpaTHBHOTO CyTOYMHCTBA YKpainu Bix 6 mumHs 2005
POKY BCTaHOBIIIOE IOPUCIMKIIIO aJMiHICTPaTHBHHUX CY/AIB LIOJ0 BHUPIIICHHS aJMiHICTpaTHBHHX crpas. IIporo-
HYIO JICTaJbHO PO3IISIHYTH KOKCH 3 MyHKTIB JAHOI CTaTTi, OXapaKTepu3yBaTH HOro Ta MaKCHMaJIbHO MOXKINBO
OMHCATH BCIO cepy MPaBOBITHOCHH, Ky MOXKHA BITHECTH /10 KO)KHOTO IMyHKTY. HeoOximHo BUAimUTH Ty chepy
IPABOBITHOCHH, SIKY, Ha MOIO TyMKY, He00XiHO OyJ10 O BKIIOUMTH y AaHy crarTio. OTxe, B 4. 1 ct. 17 Konekcy aj-
MIHICTPaTHBHOTO CYJJOYMHCTBA WAETHCS NMpo HacTymnHe: « FOpHCANKIIiS afMiHICTPAaTHBHHX CY/IB MOMUPIOETHCS HA
MIPaBOBITHOCHHH, [II0 BUHUKAIOTH y 3B’ 53Ky 31 301 CHEHHSAM Cy0’ €KTOM BIIaIHIX TOBHOBa)XCHb BIIaJJHUX YIPABIiH-
ChKHX (YHKIIH, @ TAKOX Y 3B 513Ky 3 ITyOIiYHUM (OPMYBaHHSM Cy0’€KTa BIIaJHUX OBHOBAXKEHb IIUISIXOM BHOOPIB
abo pedpepennymy». Lle o3Havae, MO 10 IOPUCAMKINT aAMIHICTPATHBHUX CY/IB BIHECEHO PO3INISA i BHPIIICHHS
cnopiB Gi3MYHUX YU IOPUANIHUX 0Ci0 13 Cy0’€KTOM BIIaHUX MMOBHOBAXKEHb, Y SIKUX BOHU BBAXKAIOTH, IO CYO €KT
BJIQJIHUX MTOBHOB@YXEHb CBOIM DIIICHHSM, JisIMU 4H O€3/1isSUTbHICTIO TIOPYIIUB iXHI MpaBa, CBOOOIHM YU IHTEPECH.
[Ipu BU3HAUYCHHI KOJA MPABOBHX aKTiB, IO MOXKYTh OyTH OCKap»KeHi 10 aJMiHICTPaTHBHUX CYiB, HEOOXiTHO BHU-
XOIUTHU 3 MPUHIIMITY, 10 KOACH MPABOBUH aKT (HOPMATUBHHUN UM 1HIMBITyaNbHUI) HE TIOBHHEH OyTH BHBEICHUM
3-I11J] KOHTPOJIIO Cy/iB Ha NPEMET KOHCTUTYLIIHOCTI, 3aKOHHOCTI [[LOTO aKTa Y¥ HOTO BiJIIOBIHOCTI IIPAaBOBOMY
aKTy BUILIOT FOPUANYHOI CHiIH. L{e# MPUHIMIT JIOTIYHO BUIUIMBAE i3 KOHCTUTYI[IHHOTO MOJIOXKCHHS, SIKE MOIIMPIOE
IOPUCIUKIIIIO Cy[iB Ha BCI MPABOBIJHOCHHHM, 110 BUHHUKAIOTh B YKpaiHi [4, c. 84]. BianoBigHO g0 TinymadeHHs
Koncrurymniiinoro Cyny YkpaiHu «ITOaHHsI CKapry 10 OpraHy, HocajoBoi 0COOH BUIIOTO PiBHS HE IEPEIIKO/PKae
OCKap>KEHHIO IUX PillieHb, il 4i Oe3IiSUTHOCTI 10 CyAy». TakuM YMHOM, OCKap >KEHHS B aIMiHICTPaTHBHOMY TI0-
psinky He € B YKpaiHi 000B’sI3KOBOIO CTaIi€l0, 1110 Ma€ [epe/yBaTH 3BepHEHHIO 10 cyny. Lleit miaxia qo3sosnse ocobi
caMocCTiifHO 00paTh 3acib 3aXHCTy CBOIX IIpaB: 3BEpHYTHUCS JI0 Cy0’€KTa BIIaJHUX IIOBHOBA)KEHb, a P MOTPeOdi — i
10 cymy, abo Bizmpasy 10 cymy.

Jlnst BU3HAUCHHSI PEIMETY OCKap)KEHHs Y Liil KaTeropii aMiHICTpaTHBHUX CITPaB HEOOXIAHO 3’ICYyBaTH 3MiCT
TIOHSATTS «PIlICHHS, JIii 4i Oe3/isUTbHICTh Cy0 €KTa BIAIHUX MOBHOBaXXEHBY. PillleHHs cy0’€KTa BIIaJHUX MOBHO-
Ba)KEHb y KOHTEKCTI TIOJIOKEHb KOACKCY aaMiHICTPAaTUBHOTO CYIOYMHCTBA YKpaiHU HEOOXiTHO PO3YyMITH SK HOp-
MAaTHBHO-IIPABOBI aKTH, TaK i IPaBOBI akTH iHAMBIIyabHOT [il. HOpMaTHBHO-IIPAaBOBI aKTH — PILICHHS, AiI0 SKHX
MIOMINPEHO Ha HEeBU3HAYEHE a00 BU3HAYCHE 3arajbHUMU O3HAKaMH KOJIO 0Ci0, SIKi MPU3HAYCHI U1 HEOJHOPAa30BOTO
3aCTOCYBaHHA IMIOJ0 IbOTO Kosa ocib. IlpaBoBi akTu iHAMBITya bHOI Ail — PIlICHHS, SKi € aKTOM OIHOPa30BOTO
3aCTOCYBaHHSI HOPM IpaBa i Ail0 SKUX MMOLIIMPEHO Ha KOHKPETHHUX 0Ci0 a0o sIKi CTOCYIOThCS KOHKPETHOT CHUTYaIlil.
Sk 3a3HaunB Koncrurymiiauit Cyn YkpaiHu, 3a CBO€IO MPHPOIOI0 HCHOPMAaTHBHI IIPAaBOBI aKTH, Ha BIAMIHY Bix
HOPMAaTHBHHUX, BCTAHOBJIOIOTH HE 3arajbHi MpaBWJIa MOBEIIHKH, a KOHKPETHI MPUIKCH, 3BEPHEHI JO OKPEMOro
IHIMBIIA Y FOPUANIHOT 0COOH, 3aCTOCOBYIOTHCS OJTHOPA30BO i MICIIs pearisallii BHYSPIyOTh CBOO Jit0. Yci pi-
IICHHS cy0’€KTa BIaJHUX IMOBHOBAKCHb MAIOTh ITiJ3aKOHHUN XapakTep, TOOTO MOBUHHI OyTH MPUHHATI Ha Til-
CTaBi, B MeXaX MOBHOBAXXEHb Ta Y CIOCI0, 1110 Bi3Ha4YeHi 3akoHoM. [lii cy0’ekTa BaHUX TTOBHOBAa)XEHb — aKTHBHA
TIOBeJiHKa Cy0’€KTa BIIaJHUX ITOBHOBAXKEHB, sIKa MOJKE MaTH BIUIMB Ha IpaBa, cBOOOAM Ta iHTepecH (i3nyHuX Ta
OPUINYHUX OCi0 (HampuKiIamd, Aii MI0J0 BHIYYCHHS MaifHa, 3aTpHMaHHs 0CcOOHM TOmI0). be3misapHICTh cy0’ €KTa
BJIQ/IHUX MOBHOBAXXEHb — MTACHBHA MOBE/IHKA Cy0’€KTa BIaIHUX TOBHOBAXXEHb, KA MOXKE MaTH BIUIMB Ha peai-
3aIifo mpas, cBoOOA, iHTepeciB (i3MYHOI UM IOpHIMIHOI 0COOM (HANpHKIIA, HEIPUHHATTS PIlIEHHS 3a 3asBOIO
0co0HM, HeHaIaHHsI JOIIOMOTH MTPALliBHUKAMM MUIILi, HE ONPUIIIOAHEHHSI HOPMAaTHBHO-IIPABOBOT'O aKTa TOLLO).

ITpo0ieMHNM € IUTAHHS PO OCKAapKEHHS Oe3isIbHOCTI Cyy (HaNpUKIIaJ, HEIPUHHATTS KOAHOTO PilICHHS
3a 3BEpHEHHSIM) a00 3BOJIKAHHS i3 CyJOBUM PO3IIISIOM, aJKe 3/1iHCHEHHS CY/JOYMHCTBA HE MOYKHA Ha3BaTH BIaj-
HOIO YTIPaBIIHCHKOIO (QYHKINI€I0. YKpaiHChKEe 3aKOHOIABCTBO TOKHU IO HE Mepeadavae CIeliaJbHOTO0 MEXaHi3My
IUIsL OCKap KeHHs OE3/1isUIbHOCTI Cy/ly UM HaAMIPHOT TPUBAJIOCTI IPOBA/LKEHHS y cripasi. OJjHaK 1ie, Ha Mill oy,
HE TIePEIIKO/PKAE aAMIHICTPaTHBHUM CyZlaM BiJJKpHBATH MPOBA/LKEHHS Y TAKUX CIIPaBax i po3MIsIAaTH 1X, BUXOATIN
3 IOJOXKeHb cTareit 8, 55 1 124 Koncrurynii Ykpainu, 4acTHHHU Apyroi cTarTi 4, cTarTi § Ta YaCTHHU MEPIIOT CTaTTi
17 Komekcy aaMiHICTpaTHBHOTO CYIOYMHCTBA. TOMY JIOTIYHO BHXOIHUTH, IO 3a TMPABHJIAMHU aJMIHICTPATHBHOTO
CYJJOUYMHCTBA MOJKHA OCKap>KyBaTH OC3[iSUTbHICT CyJy, IO TIOB’S3aHAa 3 HE BUYNHEHHSIM Jil, BU3HAYCHUX MPOIle-
CyaJbHUM 3aKOHOM, a00 MOPYIIEHHSIM PO3YMHHX CTPOKiB. be3yMOBHO, 10 aAMiHICTPAaTUBHOTO CyIy MOXYTh OyTH
OCKapsKeHi pillleHHsl, IiT 4 OE3MisUTbHICTh CY/IiB, IXHIX MOCAJOBUX Ta CIYKOOBHX 0Ci0, 10 HE TOB’sI3aHi 31 3/ii-
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CHEHHSM CyIO4YHMHCTBa [4, c. 86]. Peamizaris Takoro miaxony B yKpaiHCHKOMY aIMiHICTPaTHBHOMY CYIOYHMHCTBI
€ aKTyaJIbHOIO TaKOX 3 OIVIsAy Ha nmpakTuky €Bpormneiicskoro Cyay 3 mpas sroaunu. Tak, y cupasi «Kymia npotn
IMonemi» €sponeticskuii Cyx koHcTaTyBaB nopymreHHs crarti 13 Konsenmii «[Ipo 3axuct mpas JIIOMUHH i 0CHOBO-
MOJIOKHUX ¢BOOOMY Bix 4 muctonana 1950 poxy, OCKITBKH 3aSBHUK HE MaB Y CBOEMY PO3IOPSIKEHHI €(heKTUBHOTO
HAI[IOHAJIFHOTO 3ac00y MPaBOBOTO 3aXHMCTY, 32 JOMOMOTIO0 SIKOTO BiH 3Mir OM BIZICTOSITH CBOE MPABO HA «CYIOBHUI
O3S YIPOAOBK PO3YMHOTO CTPOKY» BIANOBIIHO MO MyHKTY 1 crarti 6 KonBenmii. Haciimkom BigcyTHOCTI
TaKOTO MPABOBOTO MEXaHi3My CTajJ0 TaKOX Te, IO 3asBHUK HE MII' OTPHMATH HAJIEXHY KOMIEHCAIIO 3a MIKOAY,
3aB/laHy MEPEBUILECHHSIM PO3YMHHX CTPOKIB PO3IIIsLy HOT0 CIIpaBH.

[ligTBepIKEHHSAM TMO3HLIT PO MOXKIIMBICTE OCKAp>KEHHS OC3MisTTBHOCTI Cyly B CYIOBOMY IOPSIIKY CIYTYE
noniepenns npaktika Bepxosroro Cyay Ykpainu y HMBUIBHHX cripaBax. B omniil 3i cBOiX yxBan Bix 15 ciuns
2004 poxy BiH KoHCTaTyBaB: «PimenHs, aii Ta 6e31isUIbHICTD OCAI0BUX 1 CIy>KOOBHX 0CiO CyIY, SIKI IIUIIXOM He-
HaJIeKHOI OpraHi3amii pyXy CIIpaBH I03a MEXaMH CyI0BOTO 3aCiTaHHS CTBOPIOIOTH MEPEIIKOAN IIOAO peasizamii
MpOoLIeCyaIbHHUX MPaB 0cobaM, siki 6epyTh y4acTh y CHpaBi, MOXKYTh OyTH OCKapiKeHi 0 CyIy B HOPSAKY LUBIIb-
HOTO (Terep aAMIHICTPaTHBHOTO — aBT. KOMEHTAp) CyJounHCTBa» [4, c. 88]. BepxoBuuii Cyx mioB HaBiTh maii,
BH3HABIIIH, 1[0 MIPEIMETOM OCKap)KCHHSI MOXKYTh OyTH, OPS] 3 OC3IisSUIBHICTIO, PIICHHS Ta Jii Cymy. 3po3yMijo,
IO 1€ HE CTOCYETHCS PIllIeHb CYAY, SIKi MOXYTbh OyTH OCKap)KeHi B anessliiHOMY 4M KacaliifiHOMy TopsiaKy abo e
OCTaTOYHHMH 1 OCKApKEHHIO HE i JISTafoTh.

OnHi€r0 3 BAXIUBUX IpoOiIeM, M0 MOTpedye TaKoK HAraIbHOTO BUPIIIEHHS i OUIBII MIMPOKOTO O CITiHKEHHS
€ HEeOOXIiJHICTh YITKOrO0 PO3MENKYBaHHs aJMiHICTPAaTUBHOI Ta rocrnogapcbkoi ropucaukuii. B. Iumkin npu pos-
DAl BIAMIHHOCTEH TOCIOAApCHKOTO Ta aJMiHICTPAaTUBHOTO CYJOYMHCTBA 3a3HA4ac, IO 3a MPaBIJIAMH IEPIIOro
PO3IIAIAIOTECS CIIOPH, SIKI BUHUKAIOTH 3 MPHBATHONPABOBHUX BiIHOCHH, TOOTO THX BIJHOCHH, IO PETYIIOIOTHCS
HOpMaMH IIPUBATHOTO IIPaBa i MarOTh JUCHO3UTUBHUI Xapakrep [7, c. 85]. Koncturyuis Ykpainu (u. 3 ct. 124) ta
3akon Ykpainu «IIpo cynoycrpiii Ta craryc cynmi» (4. 1 ct. 3, 4. 1 ct. 18) Bu3Ha"ae cucteMy cyaiB Ykpainu uepes
MpuU3My creniaiizamnii, FOPUCIUKIII Ta MiABIIOMYOCTI, IO JJO3BOJISE PO3MEKYBATH CIOPU Ha SKi MOIIMPIOETHCS
KOMITeTeHIis cyny. YiTke po3MerKyBaHHsI ITiIBIIOMYOCTI, TOOTO OBHOBAXKEHB IIIO0 CIIPaB, Ha SIKi MOMIUPIOETHCS
KOMITCTEHIIiS CY/Y, Ma€ TEOPETHIHE Ta MPAKTUIHE 3HAUYCHHSI, OCKIJIBKH MTOAAHHS 030BY 710 HEKOMIIETEHTHOTO CYJTY
MO)ke MaTH HeraTuBHi Hacmiaku (1. 1 4. 1 ¢T. 62, m. 1 4. 1 ct. 80 ['ocogapchKoro mporecyanbHOro Koaekey Yipai-
HU, M. 4 4. 1, 4. 2 ct. 107, 1. 1 u. 1 ct. 109 Konekcy aaMiHicTpaTHBHOTO CYJJOYMHCTBA YKpaiHu Tomo). HaromicTs,
SIK TIOKa3y€ Cy[0oBa MpaKTHKa, B YKPaiHi € MpoOIeMHI NUTaHHS IOI0 BUPIIIEHHS NESKNX KaTeropiit cipas. Taka
npobiieMa MoB’si3aHa 3 THM, 10 B 3aKOHOIABCTBI YKpalHU HasiBHA PO3MHUTICTb ITi/BiJOMYOCTI, 110 JO3BOJISIE 3iHC-
HIOBATH pi3HE TIIyMa4eHHs BIJIIIOBITHUX IOJIOKCHB.

OnHUM 3 TaKUX MPUKJIAIIB € KOHKYPEHIIS aJIMiHICTPaTHBHOI Ta TOCIIOAAPCHKOI miaBizoMyocTi. Ha mpakTumi
BHUHHKAIOTh Pi3HI BUMAIKH, 1110 CBiYaTh MPO HEBU3HAUCHICTH 3aKOHOMABIIA 3 BiIMOBIAHOTO MUTAHHS. BimoMmi He-
TIOOZMHOKI BUITAJIKHY, KOJIM aMiHICTPATUBHUI YU TOCHONAPCHKUIT Cy/ BIIMOBIISIE y BIIKPUTTI MPOBAHKEHHS, 110-
CHJIAIOYHCH Ha Te, IO BiANOBIAHUI CHip TOTPiIOHO PO3MIAAATH B OPSIAKY TOCIIOAAPCHKOTO YU aIMiHICTPATUBHOTO
CYIOYMHCTBA, X04Ya TAKHUI CITIp € MMiABIJOMYUM BiAMOBIAHOMY CyAy. I[CHYIOTh BUIIAJIKU, KOJIH 1 aIMiHICTPATUBHHH, 1
TOCTIOAAPCHKHHN Cy/l MOXKE PO3IIISLIATH OJHI H Ti %K caMi CIIpaBH.

Crin 3a3HauUTH, IO AAMIHICTPATUBHE Ta TOCHOAAPCHKE CYJOYMHCTBO € Pi3HUM 1 Mae cBoi ocobnmBocTi. Ha-
MpuKiaa, o00B 30K JOKa3yBaHHS B BiAMOBIAHUX Tpoliecax € pisHuit. Ct. 33 [ocnomapchkoro komekey YKpaiHu
BH3HAYAE, IO KOKHA CTOPOHA ITOBMHHA JIOBECTH Ti 00CTaBMHM, Ha SIKi BOHA ITOCHJIAETHCS SIK Ha MIJCTaBy CBOIX
BHMOT 1 3allepeyeHb, a 4. 2 CT. 71 KoJeKcy aaMiHICTPAaTUBHOTO CYIOYMHCTBA MOKJIagae 000B’ 30K JOKa3yBaHHS Ha
BijnoBiaya (Cy0’eKTa BiIaJHUX [TOBHOBAXKEHB), SIKIO BiH 3allepeduye IPOTH aJAMIHICTPATHBHOIO IT030BY. A TOMY
JUISL IOPAANYHOT 0co0u, sika OCKapKy€ pillleHHs] AHTHMOHOIOJIBFHOTO KOMITeTy YKpaiHH, BUTiTHIIIE TTOJaTH 0308
JI0 aJMIHICTPaTHBHOTO CyAY, OCKIIbKH B TAKOMY BHITaJKy 000B’S30K JIOKa3yBaHHs JISKUTh HAa Cy0 €KTi BIaJHUX
TIOBHOBaXKeHb. JlyMaeThCs, 10 Taka CUTYyalis a€ MiJICTaBH JUIs 3JI0BKHBAHHS IIPABOM Ta € HENIPUITYCTHMOIO, 110-
BHHHA OyTH BHpIIICHA.

ITizBiIOMYICTh FOCIOAAPCHKOrO Ta aMiHICTPATUBHOIO CYIIB 3aKkpiieHa B [ocrnogapchkoMy MpoLecyaibHO-
My konekci Ta Konexei agminicTpaTnBHOTO cynodnHcTBa. KOHKypeHIlis KoMIeTe il 6a3yeThess Ha PO3MUTOCTI Ta
xomizii mm. 4 m. 1, m. 3, 6 ct. 12 T'TIK, cr. 60 3akony Ykpainu «IIpo 3aXucT eKOHOMIYHOI KOHKYpeHII» 1 4. 2 CT.
2,u.2cr 4,4 1,mm 1,3,4,54q. 2 ct. 17 Konekcy aaminictparuBaoro cynountcTsa. Hampukiazn, cr. 60 3akony
Vkpaian «IIpo 3axuct eKOHOMIYHOT KOHKYPEHIiD» Hajae IpaBo OCKAPKUTH PilIeHHsT AHTHMOHOIIOJIBHOTO KOMiTe-
Ty Ykpainu g0 rocmomapcbkoro cymy. Y. 1 cr. 1 3akony Ykpainu «IIpo AHTIMOHOTIONBHHN KOMITET YKpaiHm» Ta
Va3 IIpe3nznenra Yipainu «[Ipo onTumisamito CHCTeMH [EHTPaTIbHUX OpPraHiB BUKOHABYOT BIaaW» BiJ 9 rpyaHs
2010 poky BiHOCSATE AHTUMOHOIIOJIBHHIN KOMITeT YKpainu 1o opraniB BukoHadoi Biaaau. I1. 1 4. 1 ct. 3 Konexcy
aJIMIHICTPaTHBHOTO CYJIOYHHCTBA BH3HAYAE, IO CIIPaBa aAMIHICTPATUBHOI IOPUCAMKIIT — 1€ MyOIiYHO-TIPaBOBHIMA
crip, y SKOMy Xo4a O OJIHIEIO 31 CTOPiH € OpraH BUKOHABYOT BJIa IH.

BinmoBigHi MUTaHHS YaCTKOBO BHUPINIYIOTHECS MOCTAaHOBAMU IUICHYMY, iH(GOpMaiiHIMHE JINCTaMU TOCIIOAAp-
CBKOTO Ta aJIMIHICTPaTHBHOTO CY/IB, aJIeé BOHH HE MAOTh 00OB’SI3KOBOTO XapaKTepy, 0 He Aa€ cTabiIbHOCTI B pe-
TYJIOBaHHI bOT0 MUTaHHs. He nae uiTkol BifmoBii i pimenns Koncruryuiiinoro cyay Ykpainu Big 01.04.2010 Ne
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10-pn/2010, me cyn 3a3HA4MB, IO «...CIIOPH (PI3MYHHUX YU IOPUANIHUX OCi0 13 cy0’€KTOM BIaJHUX ITOBHOBaKEHb
1110710 OCKAp>KEeHHsI HOTO pillieHb (HOPMATHBHO-IIPABOBUX AKTiB UM MPABOBHX aKTiB IHAUBIAyaIbHOI Aii), Al uu 6e3-
JISTTBHOCTI» CIIL PO3YMITH TaK, IO JI0 ITyOTiTHO-TIPABOBUX CIIOPIB, Ha SIKi ITONIUPIOETHCS IOPUCAUKIIIS aAMIHICTpa-
TUBHUX Cy/iB, HAJIEKATh 1 3eMeNbHI cOpH (i3UYHUX YU IOPUIUYHUX 0Ci0 3 OPraHOM MiCIIEBOTO CAMOBPSITyBaHHS
SK Cy0’€KTOM BIIQJHUX TTOBHOBA)KEHb, MTOB’53aHi 3 OCKAPIKEHHSIM HOTO pillieHb, Ail un 6e3misuibHoCTi. HaTtoMicTh
B I[bOMY (pOPMYITIOBaHHI BiJICYTHE MOJIOKEHHS «BUKIIIOYHOY» 200 «JIMIIE», IO A€ MOXKIINBICTH TOBOPUTH, IO TO-
CIOAAPCHKUI CyZl TAaKOK KOMIIETCHTHHI PO3IVISIATU TaKi cripaBy. BupimeHnHs miei npobiemu Moxe OyTH 3miiic-
HEHO IUISIXOM BHECEHHS 3MiH JI0 KOAEKCY aJIMiHICTPaTHBHOIO CYJOYMHCTBA Ta FOCIOAAPCHKOrO IPOIECyaIbHOTO
Kozekcy. MokiuBi 1Ba BapianTH: 1. BigHeceHHs BCiX cmpas, IO MOB’si3aHi i3 Cy0’ €KTOM BJIaJHHX MOBHOB2)XCHb
JI0 MiIBIIOMYOCTI aAMIHICTPaTHBHUX Cy/IiB. B TakoMy BHIa Ky moTpiOHO BHECTH 3MiHHM /10 cT. 60 3akoHy Ykpainu
«IIpo 3aXHUCT EKOHOMIYHOT KOHKYpeHIIi» i 1. 3, 6 4. 1 ¢T. 12 ['ocmomapchbKoro mporecyaitbHOro KOJIeKey YKpaiHu.
2. 3anummTe monoxeHHs cT. 12 [ocnogapchkoro mporecyanbHOro KoeKey YKpaiHu B Till ke peaKilii, ajne BHECTH
3Minu 710 cT. 17 Kojekcy aaMiHICTPaTHBHOIO CyIOYMHCTBA LIIAXOM JOMOBHEHHS Y. 3 IyHKTOM 5 «ILJO HAJICKHUTb
BUPIIIYBaTH B MOPSIKY TOCIOIAPCEKOTO CyAOYHHCTBay [5, c. 421-422]. Ille onHi€ro BaXKINBOIO 3aa4elo, Ky He-
00XiTHO BUPIMNINTH B paMKax TeMH Li€l CTATTi, € HEOOXIAHICTH OIIBII YITKOTO PO3MEKYBAHHS aIMiHICTPaTHBHOL
Ta IMBLIBHOT FOPUCAUKILI, HIX Ta, SIKa iCHY€ Ha ChOTOAHIIIHIN AeHb. Jo npuiinsaTTs Komexkcy aaMiHiCTpaTHBHOTO
CYJOYMHCTBA YKpaiHU BCi IUBITEHO-IIPABOBI CITOPH 32 yYacTIO Cy0 €KTIiB BIIaHAX TOBHOBaXKEHb (KPIM CKapr Ha pi-
LICHHS, J1ii a00 Oe3IisSUIbHICTD OpraHiB Aep KaBHOI BIIaI{, OPraHiB MiCLIEBOIO CAMOBPSIyBaHHS, TIOCAIOBHX 1 CITyXK-
60BHX 0ci0, siKi X04a i po3nsianuck 3a npasuiamu L{ITK 1963 p., npote 110710 sikux OyJii yCTaHOBIICHI CHeL{iaIbHi
npaBmiIa B Horo miasi 31-A) po3misianics: B IOPSAKY MUBIIBHOTO CYIOYHHCTBA. [Ipn 1iboMy 3 TOUKHM 30py Teopii
LUBUIFHOTO MTPaBa, AKa 3HAWIIIA CBOE 3aKOHOABYE 3aKpiMIeHHs B cT. cT. 1, 2 LK, y4acTs nepkaBu, TepuTOpiais-
HOI IpOMaJTi HIKOJIM HEe 3MIHIOBAJIN NMPUPOAY BiJJTHOCHH, TOOTO SIKIIO CIipHI MPaBOBIAHOCHHY OyJIH IUBLIBHO-TIpA-
BOBHIMH, TO y4acTh Cy0 €KTIB ITyOJIITHOTO MIpaBa He MOYKE 3MIHIOBATH iX IPUPOAY Ta chepy BUHUKHEHHS [6, ¢. 235].

Bignosigno xo ct. 1, 3 LHIIK B uBinsHOMY Iporieci 301 CHIOETHCS 3aXUCT NOPYIICHUX, HEBU3HAHUX 200 OCIO-
proBaHMX IIpaB, CBOOOA 4M iHTepeciB (i3MYHMX OCiO, MpaB Ta iHTEpeciB IOPUIUYHHUX OCi0, IHTEpeCiB JAepiKaBy.
Yactuna 2 ct. 1 LIK BuKiTIo9ae 3 xojta peryaroBaHHS BITHOCHHU caMe aAMiHICTPAaTHBHI, B SKUX TPOMAISHIH 3HaXO0-
JIMTHCS Y BITHOCHHAX TTiAMOPSIIKYBaHHs IIEBHOMY Ooprany Biaau. HeoOXiaHo BpaxoByBaTH, 110 BiIOBIIHO 10 4. 2
c1. 2 KAC 110 agMiHICTpaTUBHUX CYJIiB MOXKYTh OyTH OCKapiKeHi OyIb-sIKi pillleHHs, Iii ui 0e3/1isuIbHICTh Cy0 €KTIB
BJIaJHUX ITOBHOBAYXCHB, KPIM BHIIA/IKIB, KOJIHU IOJ0 TAKHUX PillleHb, Aill 4u Oe3mismbHOCTI KoHCTHTYIIE0 Ui 3aKO0-
HaMHU YKpalHU BCTAHOBJICHO iHILHI TOPSIIOK CYJOBOTO ITPOBAIKEHHSI.

AHaNI3yI04N CyIOBY NpPAKTHKY, IO CKJIAJach, CNiJ 3pOOMTH BHCHOBOK, III0 B OKPEMHX BHIIQJIKaX CYIISIMU
TTOMHUJIKOBO 31HCHIOETHCS IO HUBLTFHO-TIPABOBHX CIIOPIB HA IUBLIEHO-TIPABOBI CIIPAaBHU Ta CIIPABU aMiHiCTpa-
TUBHOI IOPUCAMKILT, a00 3/1iHCHIOETHCSI BIIHECEHHSI IUBIIBHO-IIPABOBHX CIIOPIB /10 aJAMIHICTPAaTHBHOI FOPHUCIUK-
uii. Hampukuian, B crpaBax mpo BU3HAHHS HEAIHCHUM PO3MOPSUKEHHS paiioHHOT agMiHicTpalii (opraHa omiku Ta
MIKITyBaHHSA) PO BUIA4Yy J03BOJIY Ha BiIUy)KEHHs MaifHa, [0 HAJIC)KUTh HEMOBHOMITHHOMY, BU3HAHHS HEIIIICHUM
NPABOYMHIB, sIKi OyJIM BYMHEHI MICJS BUAAHHS [bOTO PO3MOPSIKCHHS, JOKYMCHTIB Ha MailHO BUHUKA€E TUTAHHS
IIPO BiHECEHHs [0 IyOIivHO-IIpaBoOBOI cdepn Takoro poxy cropis. Ha Hamry mymKy, Ha mifcTaBi CHCTEMHOTO
anamizy ct. 2, 3, 17 KAC, a Takox nucta BepxoBrHoro Cyny Ykpainu «lllomo 3acTocyBaHHS TroComapCbKUMHU
cynamu YKpaiHH MOJI0KEHb MPOIIECYaTbHOTO 3aKOHOaBCTBA CTOCOBHO PO3MEKYBaHHsI KOMITETCHIIIT MiX Crieriati-
30BaHUMH aJIMiHICTPaTHBHUMH 1 TOCTIOAAPCHKUMU cymamm», cT. 1, 2, 15 LITK HeoOXiTHO BUXOIUTH 3 XapaKTepy
€aMOro CIopy, y pa3i BUABJICHH CIIOPY IPO MPaBO LUBIIbHE, IpaBa 0COOHU MiAIATaI0Th 3aXUCTY B MOPSAAKY LUBLIb-
HOTO CyJourHCTBA. [IpH 11bOMY, SIKIIIO aJMiHICTPATUBHHUII aKT NOPOJAMB Cy0’€KTHUBHI IIMBLIBHI ITpaBa Ta 000B’I3KN
(HampuKIIam, MpaBo BIACHOCTI), TO BU3HAHHS HOTO HeIICHIM ITOBUHHO BinOyBaTucs Ha mijcTasi cT. 16, 21 1K 3a
npasuinamu LIIK B cyni nuBinbpHOT ropucaukmii. ¥ pasi, SKIIO pilieHHS cy0’€KTa BIaJHUX ITOBHOBaKCHb LIUBLIIb-
HUX IpaB He ITOPOJUIIO, AJAMIHICTPATUBHUI aKT € IPEIMETOM OCKap)KEHHs 3aiHTEPEeCOBaHOI 0COOM B MeXax aj-
MIHICTpaTHBHOI IOpUCAUKIII. Taka mMo3uIist He TLNBEKU He cynepednTs Pimennio Koncrutyniitnoro Cyny Ykpaian
Bix 1 kBiTHs 2010 p. Ne 10-pn/2010 y crpaBi 3a KOHCTUTYLIHHAM MOJAHHSIM BHIIOTO aaMiHICTPaTUBHOTO CYIy
Vkpaian mono oQimifHOro TITyMaveHHs IOJI0KeHb YyacTHHH nepmiol crarti 143 Koncrurynii YkpaiHu, MyHKTIB
«a», «O», «B», «r» ctarTi 12 3eMenbHOrO KojekCy YkpaiHw, myHKTy | dactuHm nepmioi crarti 17 Koxekcy an-
MIHICTPaTHBHOTO CY0YMHCTBA YKpaiHU, ajie i J03BOJIMTH YIIOPSAKYBAaTH Cy/IOBY HPAKTHKY, HE CTBOPIOIOYHM LITYY-
HUX CHOPIB MIXK IOPUCIAMKI[IHHIMH opranamu [6, c. 238].

BucnoBku. Crix 3a3Ha4uTH, IO JUTA BU3HAYCHHS MPEAMETY FOPUCIUKIIIHOI AISUTBHOCTI aAMiHICTPAaTUBHUX
cyaiB B YKpaiHi Ta yCyHEHHs po0OiieM 3 foro TpakTyBaHHSM HEOOXiTHO BHECTH Psifl 3MiH Y YHHHE 3aKOHOJaBCTBO.
30Kkpema, 00 BU3HAUCHHS CIEIIaIbHOTO MEXaHi3My JUIS OCKapKeHHs Oe3/isUIbHOCTI Cyly YM HaJMipHOI TpH-
BaJIOCTI MPOBAKEHH Yy crpaBi. Takoxk 3aUIIAETHCS TPOOIEMHUM IUTAHHS MIOA0 PO3IOALTY aAMiHICTPaTUBHOT,
roCHoapchKoi Ta HUBLIBHOT FocTHLil. He BapTo miATpUMyBaTH TOUKY 30py [IEBHOI IPYIIH BUSHUX Ta FOPUCTIB-TIPAK-
THKIB, SIKi IPOIIOHYIOTH BUPIMINTH Iie MpoOJIeMHe TUTaHHsI JINIIE Ha MiJICTaBl y3araJbHEeHb CY/I0BOI IIPAKTHKH, 0e3
BHECEHHS 3MiH Ta JOTIOBHEHB 10 3aKOHO/IABCTBA, BPAXOBYIOUH Te, [0 HOPMaTHBHO-TIPABOBHUIT aKT OyB 1 3aIUIIA€Th-
Cs1 OCHOBHUM JpKepesioM npasa. Jloriuaum Oyno 6 HOpMaTHBHO 3aKpilUTH NEpetiK CIpaB, sIKi IIOBUHHI PO3IVIsiaa-




ITPABO I CYCIIIVZIBCTBO Ne -2 /2014

TUCSI B TIOPSAKY aIMiHICTPaTHBHOTO CyZOYMHCTBA B aaMmiHicTpatuBHUX cygax. Y KAC VYkpainu (ct. 17) HOpMa-
THBHO aKIEHTYBaTH yBary Ha ydacti cy0’exra myOuiuHol aaMiHicTpauii Ta myOnidyHOMY ClpsiMyBaHHI (Xapakrepi)
crpaBu. Bynb-KuX IHIIMX TIyMadeHb HEe HOBHHHO OyTH. Bynb-sKki nomaTkoBi po3’sCHEHHS MalOTh IPYITyBAaTHCS Y
Me)Kax 3aKOHOZABYOTrO 3aKpimieHHs nepemniky cnpaB KAC Vipainu. Y 'K ta ['TIK Yipainu Takox noTpiOHO BHe-
CTHU JIOTIOBHEHHSI, 1110 Y MOPSAKY TOCHOIAPCHKOTO CYIOUYMHCTBA Y TOCIOAAPCHKHX CylaX PO3DIISIAIOTHCS CIIPABH,
SIKI BUHUKAIOTh JIAIIE Y c(hepi roCcrnofapchKoi MisuTbHOCTI (0€3 ydacTi BIaHUX Cy0’ €KTIB), OKPIM CIpaB, MiICYTHHX
aJIMIHICTPaTUBHUM CyZlaM y HOPSIKY aIMiHICTPaTHBHOTO CYIOYMHCTBA. ¥ TOUHEHHS OTpedy€e HOPMAaTHBHO BU3HA-
YEeHHUH TePMIHOJIOTIUHHUHN PsII; «aIMiHICTpPAaTUBHA CIPaBay, «CIIpaBa aMiHICTPATHBHOT IOPUCIUKLII».
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IIIOJIO ITATAHHS ITPO POJIb OPTAHIB JIEPJKABHOI BJIA/TA TA MICIIEBOT'O
CAMOBPAAYBAHHA Y BUPIIIEHHI IUTAHb AIMIHICTPATUBHO-TEPUTOPIAJIBHOI'O
YCTPOIO: BITYU3HSHUU TA 3APYBIX)KHUU JOCBIJ

B crarti npoaHanizoBaHO poJib OPTaHIB AEpXKaBHOI BIaIU Ta MICIIEBOTO CaMOBPSAYBaHHS Yy
BUPIIICHH] NUTaHb aIMIHICTPAaTUBHO-TEPUTOPIaJIBHOTO YCTPOIO B YKpaiHi Ta OKPEMUX €BPOIEHCH-
KHX YHITapHHX JIep>kaBax. B cTaTTi BUKOPHCTAHO TOJIOKEHHS i3 3aKOHIB YKpaiHM Ta HU3KH 3aKOHIB
€BPOMNEHCHKUX YHITAPHUX JIEPIKAB.

Knrwuosi cnosa: cmamyc aominicmpamusHo-mepumopianbhoi 00uHuyi, 3MiHa cmanmycy ma
MeHC AOMIHICMPAMUBHO-MEPUMOPIATbHOT 0OUHUYI, 3AKOHOOABCMBO €BPONEUCLKUX VHIMAPHUX
depoicas, napiamenm, ypso, npe3udeHm, oOpean. Miclye6o20 camoBpsi0YEanHsI.

B crarbe mpoanann3upoBaHa poslb OPTaHOB TOCYIapPCTBEHHOM BIACTH U MECTHOTO CaAMOYIPaB-
JICHUS B PELICHUH BOIPOCOB aJIMUHHUCTPATHBHO-TEPPUTOPHAIBLHOTO YCTPOHCTBA B YKpauHe U OT-
JICNIbHBIX €BPONECHCKUX YHUTAPHBIX FOCYJapcTBax. B cTarbe HCIOIB30BaHBI MOI0KEHHS U3 3aKO0-
HOB YKPauHbI U PAa 3aKOHOB €BPOMEHCKNX YHUTapHBIX TOCYAapCTB.

Kniouesvie cnoea: cmamyc admunucmpamusHo-meppumopudibhol eOuHuybl, UsMeHeHue
cmamyca u npeoenog AOMUHUCPAMUSHO-MEPPUNOPUATLHOU eOUHUYbL, 3AKOHOOAMENbCIBO €8PO-
neticKux YHUMapHvix 20Cy0apcme, napiamenm, npasumenscmeo, npesuoenm, opeanvl Mecmmuozo
camoynpaeneHus.




