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BucnoBku. [lincymoByroun BuKIaneHe, NMEPEKOHAHI, II0 3aCTOCYBaHHS NPABOBUX OOMEKEHb, TOOTO 3araib-
HO-ITPABOBHUX HACIIKIB CYAUMOCTI, epeadaueHux 4. 3 ¢t. 63 Konctutyiii YkpaiHu 70 JTIOIHHN Ta TPOMaITHUHA, SKi
BifOYIIM KpUMiHAJIbHE ITOKapaHHs, aje MAlOTh HeHoranieHy (HEe3HATY) CyIUMICTh, HE MPEICTABISETECS MOXKIIUBHM.
Lle mOsICHIOETHCS BIICYTHICTIO TPOLIECYaNbHOI MiACTaBHU 1X 3aCTOCYBAaHHSA, TOOTO BCTAHOBJICHHS BUPOKOM CYAY, a Ta-
KOXX BiJICYTHICTIO TIPaBOBOTO MiJIPYHTS — HEBIIIOBIAHICTIO TakuX oOMexkeHb Konctutyiii Ykpainu. BincyTtHicts y
0CO0OH CTaTyCy «3aCyIKCHOTO» € TIEPEIIKOIO Y 3aCTOCYBaHHI 110 Hel 3arajbHO-TIPaBOBHX HACHIKIB cyaumocTi. Ya-
ctuHa 3 1. 63 Konerurywii Yipainu — e eanHa HOpMa, 110 103BOJIsIE OOMEXHTH MpaBa 3acykeHoi ocoou. Braci-
JIOK 3a3HAaYEHHUX NPOTUPIY BUHUKAE HEOOXiAHICTh IPUBEICHHS Y BIANOBIIHICTB MPOLIEYPHU 3aCTOCYBAHHS HACIIAKIB
CYIMMOCTI JI0 0Ci0, sIKi BKe BifOy/IH MOKapaHHs1, IUISIXOM BHECCHHSI BiTIOBITHUX 3aKOHOIABYMX 3MiH.
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IMPOBJIEMHI IIUTAHHS ITPU3HAYEHHS TIOKAPAHHS
IIPU YKJIAZEHHI YIOAU NIPO IPUMHUPEHHSA ABO BUBHAHHSA BUHYBATOCTI

VY cTarTi po3mISAAOThC MUTAHHS BU3HAYCHHS MIHIMAIbHAX MEK MIpH MOKapaHHS Ta MOX-
JIUBICTB 11 MOM’SIKIICHHS TPH YKJIAAECHH] YTOAU PO IPUMUPEHHS a00 BU3HAHHS BUHYBAaTOCTI.
Knrouosi cnosa: noxapanns, npusnavenns, y200a, NPUMUPEHHS, GUSHAHHS GUHYBATOCII.

B crarbe paccMaTprBarOTCs BONPOCH OMPEIENeHIs] MUHUMAIbHBIX MIPEIEIOB MEPHI HAKA3aHUS
1 BO3MOYKHOCTH €€ CMST4EHUs IIPH 3aKJIF0UEHUU COIVIALICHUS O IPUMUPEHUU WIN IPU3HAHUS BUHBI
Knrouesvie cnoea: naxasanue, Hasnavenue, coenauienue, npumupenue, NPUsHaHue GUHbL.

The article deals with the definition of the minimum limits of punishment and possibility of its
mitigation when entering into the reconciliation agreement or admission of guilt
Key words: punishment, application, agreement, reconciliation, a recognition of guilt.

Beryn. [lorpumaHHS pO3yMHOT0 OaiaHCy MiX 3aXHUCTOM CYCITUTBCTBA BiJl 3lI0YMHHHX MTOCSATaHb T OXOPOHOKO IPaB 1
¢B000/1 0Ci0, sIKi OMHHIIIUCH Y chepi KPUMiHATBHO-IIPABOBOTO MIEPECITiyBaHHs, 3aBK/I1 CTAHOBHJIO CKJIa/IHY IIPO0IIeMy.
VY 3B’s3Ky 3 UMM IIOIIYKH HOBUX HUIIXIB ONTHMAIBHOTO BPETYIIOBAHHS «KPUMIHAIBHOTO KOHQUIIKTY» H Joci 3amm-
MIAIOTECS OHUM 13 BO)KJIMBUX 3aBJaHb JICPKaBHOI MOJITHKU YKpaiHu y cdepi nmpoTumii 3104nHHOCTI. Ha cygacHOMY
€Tar PO3BUTKY YMHHOTO 3aKOHOMABCTBA YKPAiHU 10 OJHOTO i3 3aCO0IB BHPIIICHHS IIi€l MpOOIeMU MOKHA BiJHECTH
HEIIOoJJaBHO BBeICHNH KprMiHAIBHIM MpoliecyalbHUM KOJIEKCOM YKpaiHu, sikuii Habpas unHHOCTI 20 ymctonana 2012
poxy (mami — KIIK), iHCTUTYT — KpUMiHAJIBHOTO MPOBA/UKEHHS HA MiJCTaBl yroA. Y IJIOMY 3aCTOCYBAaHHS MPOLEAYD
NIPUMHPEHHS Y KPUMIHAIBHOMY IIPOBa/UKEHHI BiAIOBIZAE CBITOBIM MPAKTHIL, IPOTE CIIiJl 3a3HAYHMTH, 110 OOpaHuUii 3a-
KOHOJIABIIEM IIIX HOro periaMeHTallii He o30aBlIeHHi HeOMIKiB, IO TI0B s13aHO, HaCaMITepE], 13 BiICYTHICTIO YiTKOT
3aKOHOZABYO] PerIaMeHTallil IMTaHHsI 0OpaHHs MipH TIOKapaHHsI 32 BAMHEHHUH 37I0YMH Ha Mi/ICTaBi Yo,

HesBaxaroun Ha CBOFO HOBH3HY, IIpOOJieMa 3aCTOCYBaHHSI ITOKAPaHHS Ha MMIJICTaBi YOI BXKe JIOCIIHKyBalach y Ha-
YKOBUX TIpaliix, Harpukiaaa, M. Binerymmacekoro, 1. Jlaunosuya, C. Mimenka, M. CipotkiHoi, B. Trotrorina, mpore
3QUTHIIIIOCH YUMAJIO aCIIeKTiB, SIKi MOTPEOyIOTh MOJANBIIOr0 aHali3y Ta BIOCKOHAICHHSI.

IocranoBka 3aBnanns. BinnosinHo 1o ct. 468 KIIK 3akoH niependavyae MOXKIIMBICTD YKIIAICHHS TBOX BHJIIB YTOII:
1) mpo mpUMUPEHHSI MiXK TOTEPIILUTAM Ta ITiIO3PIOBAHAM YK OOBHHYBAYCHUM; 2) MPO BH3HAHHSA BUHHU MDK TIPOKYPO-
POM Ta MiIO3pIOBaHKM 4M OOBHHYBadeHHM. B 1mx yronax, 30kpema, Mae OyTH 3a3Ha4eHO: MPaBOBY KBaTi(ikarliio i3
BKa3iBKOIO CTATTi (YACTMHH CTAaTTi) 3aKOHY YKpaiHHM IPO KPHMIHAJIBHY BIAIOBINAJIBHICTB, PO3MIpP IIKOIHW, 3aBIAHOI
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KpHUMiHAJIBHIM TIPAaBOMOPYIIEHHSM, CTPOK i1 BIAIIKOTYBaHHS, @ TAKOK Y3TODKEHE MOKapaHHS Ta 3rofia CTOPiH Ha HOro
npusHadenHs Touo (crarti 471, 472 KIIK). Omxe, KIIK y pasi yknageHHs 3a3HaYCHUX yTroJl TIOBHOBOKEHHSIMH 111010
BU3HAYCHHS By Ta MipH (CTPOKY, pO3Mipy) MOKapaHHsI 33 BUMHEHUH 3JIOYMH HAILIsE CTOPOHU IIUX yrof (0OBHHYyBa-
YEHOT0, OTEPIILIOro, MPpoKypopa). 111o *x crocyeTses cymy, To, 3rinHo 3 moaokeHHsAMH 4. | cT. 475 KIIK ta 4. 5 ct. 65
KpuminansHoro konekcy Yipainu (nami — KK), BiH, mepekoHaBIIHCh, 110 YToa MOKe OyTH 3aTBEp/DKEHA, YXBAIIOE
BHUPOK, SIKMM 11 3aTBEpIKYE 1 IPU3HAYAE Y3TO/pKeHy CTOPOHAMH Mipy MokapaHHs. Ha boMy 3aKoHOmaBYe peryirroBaHHs
JTAHOTO MUTAHHS 3aBEPIIYETHCS, OCKUIBKY, HATAI0YH MOKIIMBICTD CTOPOHAM YTOIM CAMOCTIHHO BU3HAYATH BHI Ta Mipy
TIOKapaHHsl 32 BANHCHUH 3JI0YMH, YNHHE KPHMIHAIBHE Ta KPUMIHAJIBEHO-TIPOLIECyalIbHE 3aKOHOIABCTBA YKpaiH! HE Mi-
CTUTB YKOIHHX IPUITUCIB, SIKi O PEry/IIOBATIM caM MOPSIOK 1i 0OpaHHs y IMX BHUMaakax. ToOTo y 3aKOHI HE MiCTUTHCS
BiAMOBI/i Ha muTaHHS: 1) y3ro/pKeHuUi BUI TOKapaHHs Mae OyTH 3 YnciIa 3a3Ha4eHNX y BiAMOBiHIH cankuii crarti Oco-
omiBoi wactnan KK un MoxkHa oOpary Oynb-siknii 3 nependadennx y cr. 51 KK; 2) y siknx Mexax 1eif y3ro/pkeHuid BU
MOKapaHHs MOyke OyTH PU3HAYCHUIA: &) Y THX, 110 BU3HAYEHI Y BIAMOBIIHII caHKIIi1, a00 0) 3 BIX0I0M 3a 1i MiHIMaJIbH1
Y1 MaKCUMaJIbHI MEXi L€l caHKIii?

PesyabTarn gocimkeHHsI. AHaII3 CyZOBOI IPAKTHKK CBITYUTB IIPO T, IO Y 3B’SI3KY 3 BIACYTHICTIO YiTKOI 3aKO0-
HOZIAaBYOi perIaMeHTAaIlii PH3HAYCHH TOKApaHHs Ha ITiICTaBi YTOJ CYIH iHOMI 3aTBEPIUKYIOTH Y3TOKEHE TIOKApaHHS
y PO3Mipi, SIKKii He TITBKU He mependadenuii y cankuii crarti Ocobmusoi yactian KK 3a BunHeHuit 3104uH, a B3arani
He 3a3HaueHui y crarTsix 3aranbHol yactian KK. Tak, Hanpukiian, dpaHkiBcbKkuit paifonHuii cyn M. JIbBoBa 3acymuB
3a4. 1 ct. 125 KK o mrpady y posmipi (25) neonodamxosanux minimymie 0oxodie epomadsn (oani — HM/IT) [1]. Sro-
THHCBKHUH paitonnuii cyn KuiBcbkoi o0nacTi 3a BUMHEHHS 37104HHY, tependadenoro 4. 1 cr. 125 KK Yipaiuu, 3atBepaus
y3rofbkeHe nokapaHHs y Byl mrpady y poamipi 20-mu HMJ/JI™[2]. 1110 5 cTocyeThest BUPOKiB [ eHidechKoro paifoHHOTO
cymy XepcoHCBKOI 00macTi [3], To HUMH 3acy/KeHHM OyI0 MPH3HAYEHO MTOKAPaHHS Ha MMiICTaB1 YTOIH PO MPUMUPEHHS
y Byl wrpady y posmipi 10 HM/T!

Mix THM, 3rifHO TonokeHsb 4. 2 cT. 53 KK, mTpad) BU3HATAETECS CyIOM 3aJIXKHO BiJ] TSDKKOCTI BANHEHOTO 3JI0UHHY
Ta 3 ypaxyBaHH;IM MaifHOBOTO CTaHy BUHHOTO B Mexax 6i0 mpuoysmu HM/I" 0o n’amudecamu mucay HM/I, skmo
crartssmu OcoOiBoi yacTrHU 11b0ro Konekey He nependadeHo BUIOro po3mipy mrpady. OTxke, y HaBeICHUX BUPOKaX
CYZ 3aTBEPIIVB y3TOPKEHE MOKAPaHHS Ha MiJCTaBl YIOAW Y PO3MIpi, IO € HIDKYUM BiJl MiHIMAJIBHOT HOr0 MEXi, BCTa-
HoieHoi y cr. 53 KK. Bunukae mutaHHs: 4i PaBOMIpHI Taki pillieHHs cyny? YABIsieThes, o Hi. He3paxkaroun Ha Te,
mo y KK BincyTHe monokeHHs, sike 6€3M0CepeIHbO PEryiIioBaio OU MOPSIOK OOpaHHS Mipy MOKapaHHS Ha MiICTaBi
YTOZ, BTIM CHCTEMHHH aHali3 YMHHOTO 3aKOHOAABCTBA JJO3BOJISIE 3pOOHTH BUCHOBOK, III0 3a3HAYEHA Cy/I0Ba MIPAKTHKA €
HEPaBOMIPHOIO.

To-nepuse, BinnosinHo 1o 1. 22 4. 1 ct. 92 Konctutyii YkpaiHu BUKIFOYHO 3aKOHAMH BCTAHOBITFOKOTHCS JIISTHHS,
SIKi € 3JI0YMHAMH, Ta BiATIOBIIATBHICTG 32 HUX. PO3’ICHIOIOYN 3MICT X KOHCTUTYIIWHHX TTOJI0XKEHb, KOHCTUTYIIHHAI
Cyn VYkpainu y pimrensi Big 30.05.2001 Ne 7-pri/2001 (cnpaBa mpo Bi/IOBiAaJILHICTS IOPUIHIHHUX OCi0) 3a3HAYMB, 110
CKJIaJT IPaBOTIOPYIICHHS SIK ITi/ICTaBa MPUTSTHEHHS 0COOH /10 IOPUIMYHOI BiAMOBIAIEHOCTI Ta 3aX0/IH ACPIKABHO-TIPH-
MYCOBOTO BILTHBY 32 HOr0 BUMHEHHSI BU3HAYAIOTHCS BUKIIIOUHO 3aKOHOM, @ HE OyAb-SIKMM IHIINM HOPMATUBHO-TIPABO-
BuM aktoM. Jluire BepxosHa Paga Ykpainu y BifOBiIHOMY 3aKOHI Ma€ IpaBO BCTAHOBIIIOBATH, SIKE PABOIIOPYIICHHS
BU3HAETBCS, 30KPEMa, 3I09MHOM, Ta Mipy BIAOBITAIBHOCTI 32 HHOTO. 3a3HAYEHI MUTAHHS HE MOXYTh OyTH IIPEIMETOM
Ppery/IIoBaHHA MiA3aKOHHUMH HOPMaTHBHO-NIPABOBUMH aKTaMH, Hi, THM O1JIbIIIe, aKTaMH 3aCTOCYBaHHS MPaBa, 30KpeMa
BHPOKOM Cyay. Y 3B’SI3Ky 3 IIUM BB)Ka€MO, 1110 SIKIIO I[i TNTAHHS HE MOXKYTh PEIJIAMEHTYBATHCSI HABITh ITi[3aKOHHUMHI
HOPMaTHBHO-TIPABOBHMH aKTaMH, TO, THM OLIbIIe, BOHM HE MOXKYTh CTAHOBUTH TIPEIMET JOMOBJICHOCTI B MeXax yKJIa-
JICHHS YTOJ] B KPUMIHAJIGHOMY TIPOBA/IKCHH.

Ilo-opyee, BianosinHo 10 4. 2 ct. 1 KK myis 3aificHeHHs 3aBaHHS 111010 TPABOBOrO 3a0€3MCUCHHSI OXOPOHU TPaB
i cBoOOx JromuHY 1 TpoMmazsHuHa, KK BU3HaYae, sKi CycHiTbHO HeOe3IeuH] JisHHS € 3I0YMHAMH Ta SKi TIOKApaHHS
3aCTOCOBYIOTBCS 10 0Ci0, 1110 X BUMHIIM. 3rifaHO0 3 4. 3 ¢T. 3 KK 3104HHHICTD MisIHHS, @ TAaKO)K HOTO KapaHiCTh Ta iHII
KPUMIHAJIBHO-TIPaBOBI HacifKu Br3Ha4aroThes TUTbkH KK. Omxe, mume y KK 3akpirumioroTbest BUAM MOKapaHHs, sKi
MOXKYTh OyTH TIpU3HAYCH] 32 BANHEHHI 3JI0YHH, A TAKOXK TX TpaHUYHI PO3MIpH Ta CTPOKH. 3a3HaueHi MOJIOKEHHS He Ma-
10Th OYb-SIKHX BUKITIOYEHB, 8 TOMY BOHH € 3arallbHUMH i CTOCYIOTHCS OY/Ib-SIKMX BUIA IKiB 0OpaHHs MipHy TIOKapaHHsI 3a
BUMHEHNH 37I0YMH, HE3aJIXKHO BiJl TOTO, UM OOMPAETHCS BOHA Y 3araJIbHOMY Y1 y OCOOIMBOMY MOPSIIKY KPHMiHAIBHOTO
MPOBa/UKEHHS. Y 3B’SI3Ky 3 YAM BCTaHOBJICHI y cTarTsX 3aranpHoi yactTuan KK MiHIMaITbHI Ta MAKCUMAaITbHI MEXKi BUIIIB
IOKapaHb € 000B’I3KOBUMH ISt Cy/ly Y Oy/lb-SIKMX BHIIA/IKaX IPU3HAYEHHS BiJAMOBIHOTO BUJLY TIOKAPaHHS.

Tlo-mpeme, nonoxenns 4. 1 ct. 471 KIIK, y sIknx 3a3Ha4aeThest, 10 IPHU YKJIaaHHI yTOAU CTOPOHH OBHHHI BU3HA-
YHUTH Mipy TIOKapaHHA Ta JaTy 3ro/y Ha 1l IpU3HAuYeHHs, HEe CBITYAaTh MO Te, IO 3a3Ha4eHi 0COOH YTIOBHOBaXKEHI BCTA-
HOBJIIOBAaTH HOBI BH/IM MOKapaHHs ab0 iX CTPOKH Ta PO3MIpH, HDXK Ti, IO NMepeadadeHi y cTarTsix 3arajgbHoi YacTHHU
KK. Sk 3aznauns Koncruryniitnuit Cyn Ykpainu y Pimenni Bix 26 ciunst 2011 poky Ne 1-pri/2011, y cripasi mipo 3amMiny
CMEPTHOI Kapu JOBIYHHM IT030aBICHHSIM BOJI, BiANoBigHO 10 cT. 5 KK monokeHHs 3aKoHY MPO KPUMiHAJBHY Bill-
HOBIIAJIBHICT, MOXKYTb OyTH 3MiHEHI TUIbKH IHIIMM 3aKOHOM IIPO KPUMIiHAJIBHY BiANOBifanbHICTh. OTKe, Hi PimeHus
Koncruryniiinoro Cyxy YkpalHu, sSIKHH TTOBHOBaYKHHIA JIMIIIE BU3HABATH HEKOHCTUTYLIHHUMU TTOJIOKEHHSI 3aKOHY PO
KpHUMiHaJIbHY BiIOBIAANBHICTE, HI KprMiHaIbHO-TIpOIeCyaabHHN KOIEKC YKpaiHH, 3aBIaHHAM SKOTO € 3a0e3MeUeHHS
ILIBHUJIKOTO, TIOBHOTO Ta HEYNEePEHKEHOr0 PO3CIIiTyBaHHS 1 CYZ0BOIO O3NSy KPHMIHAJIBHOTO MPABOIOPYIICHHS, He
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MOXXYTh 3MIHIOBAaTH MOJIO’KEHHS 3aKOHY MPO KPHMIHAIBHY BiMOBITANBHICTh. BUKIIOYHO KPUMIHATBHIME 3aKOHAMH
VYkpailHu BU3HAYAIOThCS TISTHHS, SIKi € 37I09MHAMM, Ta BCTAHOBIIOETHCS BiIMOBIIANIBHICTD 32 1X BUMHEHHS. BiamosiaHo,
TIOM’SIKIIIEHHS] KPUMIHAJIBHOI BIIIIOBINAJIEHOCTI, Y TOMY YHCIIi TIOKQpAaHHs Ha IiJICTaBl yrof, MOBHHHO 3/{IHCHIOBATUCS
caMe B MeKax, BU3Ha4YeHHX KprMiHATBHUM KOIEKCOM YKpaiHu.

Tlo-uemeepme, KpUMiHAJIBHE Ta KPHUMiHAIBHO-TIPOIIECYaTIbHE TIPABO € B3aEMO3YMOBIICHHMH Ta B3a€MO3AJICKHUMU
ray3siMH TIpaBa, SIKi CHiBBITHOCSATHCS, BIIIIOBIIHO, sIK 3MicT 1 opma. KprMiHambHe mpoliecyalibHe MPaBO BUKOHYE
3a0e3meuyBaIbHy (YHKIIIO 0RO Jii KpuMiHAIBHOTO Mpasa. Yepes 1e y pasi Komisiii Mbk iX HoOpMamu mepeBary Ciif
BiJU1aBaTH KPUMIHAIILHOMY MarepianbHoMy TpaBy [4, c. 137]. Came 1M, Ha Haml HonIsig, 0OyMOBJICHO HAsBHICTD Y
4. 7 ct. 474, 4. 3 ct. 475 KIIK BuMOT 110710 IepeBipKH BiATIOBITHOCTI yMOB yromu He Tutbku Bumoram KIIK, a if 3axo-
Ham. Ockinbky Tinbku y KK BCTaHOBIIOIOTBCS TpaHHYHI MEXi T BUIIB TIOKapaHb, 3BiICK Yroaa, B sIKiil MOKapaHHs
y3ro/DKEHE Y po3Mipi (CTpOKY), sikuit He nepenbadenuii y KK, He Morke OyTH 3aTBep/pKeHa, a MOKapaHHS He MOXe OyTH
TIPA3HAYEHO CYJIOM.

Takum YMHOM, Ha IiICTaBi 3a3HAYEHOr0 MOKHA 3pOOHMTH BUCHOBOK, 1110 Mipa MOKapaHHI, PU3HAYCHA Ha ITiICTaBl
YIO/H, He MOYKE OYTH HIDKYOKO BiJl HAWHMKYOI MEXKi, BCTAHOBJICHOT JUTS BIIMOBITHOTO BHY MOKAPAHHS B 3arayibHiil
yacturi KK. ¥V cBoto uepry, Taki cy10Bi pillieHHs CJIiJ BU3HABATH TAKUMH, IO CyIIepeyaTh IPHHIIUITY 3aKOHHOCTI, 1 TOMY
BOHU TIOBUHHI ITi/UISATaTH CKaCyBaHHIO.

He menr npoGiieMHIM NUTAHHSM NPH3HAYEHHS MipH ITOKapaHHs Ha ITiJICTaBl YTOJ € MATAHHS OO0 MEX, Y KX
BOHA MOYKE BU3HAYATHC, & CaMe, Y TIOBUHHA y3rO/DKEHa Mipa MOKapaHHs 0OUPATHCS BUKIFOYHO B MEKaX BiATIOBITHOL
cankuii crarti Ocobnusoi yactunu KK, abo BoHa Moyke OyTr MEHII CyBOPOIO, HiXK BCTAHOBJICHO 3aKOHOM 3 BYMHEHHUI
3104rH? SIKIO %K JOIYCKAEThCS MOMKITMBICTH OOpaHHsI MipH TIOKapaHHs 3 BUXOJOM 33 MiHIMaJbHI MEXI BiATIOBITHOT
CAHKIIi1, TO Y¥ MOTPIOHO Yy TAKMX BUITA/IKaX MOCHIIATHCS Ha MOJI0kKeHH cT. 69 KK?

CyznoBa NpakTHKa, sIKa CKJIAAAETHCS HA ChOTO/IHIIIHII JIeHb, CBITYHMTH, 110 HETIOOAMHOKI BUITaIKHU, KO MPH YKJIa-
JIaHHI YTOJI CTOPOHH TTOTODKYIOTHCS HA 3aCTOCYBaHHSI MEHIII CyBOPOTO ITOKAPAHHS, HiK Mepej0adeHo CAaHKIIEIO CTaTTi
3a BUMHEeHUH 3104uH. [Ipy ipoMy cyn, 3aTBepuKyI0UH TaKy yroxy, nocunaerscs Ha cT. 69 KK. Tak, Bupoxom Conom’siH-
cbKoro paiionHoro cyxy M. Kuesa Big 10 ciunst 2013 poky Oyiia 3aTBep/pKkeHa yroja po BU3HAHHS BUHYBATOCTI, B SIKIH
3a MPUBJIACHEHHS BilickkoBoro maitHa (4. 2 ct. 410 KK) Oyno npmsHadeHe nokapaHHs i3 3actocyBaHHsM CT. 69 KK y
Ui mrrpady B po3mipi 17 tacstd rpuBeHs [5]. B inmmii cripasi ouH i3 paifonHnx cyais [Bano-PpaHKiBebKoi 00macTi
3aTBEpP/VB YToIy IPO BH3HAHHS BHHYBATOCTI, 3a SIKOIO 0C00i 3a NMpUBIacHeHHs dy)xoro MaiiHa (4. 2 ct. 191 KK) Gyno
MpU3HAYEHe MMOoKapaHHs 13 3acTocyBaHHsM cT. 69 KK y Bursini mrpady B posmipi 2000 rpuseHs [6].

Crijt 3a3Ha4MUTH, 10 CaMe TaKy IMO3MLIi0 3aiiMae Buimii crieniatizoBanuii cyn YkpaiHu 3 po3nisiy LMBUTBHUX 1
KpUMIHAJIBHHX CIIpaB, kUi y 11. 3 Tadopmaniiizoro imcra «IIpo neski nuTaHHs 3AIHCHEHHST KPUMIHAIBHOTO TIPOBaI-
JKEHHS Ha miznctasi yrom» Bim 15.11.2012 Ne 223-1679/0/4-12 3a3HaumB, 110 32 HASBHOCTI JEKUTBKOX OOCTABHH, IIO
HOM SIKIITYIOTB ITOKapPaHHsI Ta ICTOTHO 3HIKYIOTh CTYIIIHb TSDKKOCTI BAMHEHOTO 3JI0YHHY, 3 YPaxyBaHHSIM 0COOU BUHHOTO
CTOPOHH YTOIM 3 ONISITY Ha rojyioxkeHHs craredt 65, 75 KK y penaxuii 3akony Ykpainwu Bijg 13 xBitas 2012 poxy Ne 4652-
VI mMaroTh mpaBo, 3acTocoBYIOUYH MojokeHHs cT. 69 KK, Bi3HauatH (y3roKyBaTu): a) OCHOBHE ITOKapaHHsI, HIKYE Bif
HaWHMKYOT MEXKi, BCTAHOBJICHOT Y CaHKIIi cTarTi (caHkuil yactuu crarti) Ocobmupoi yactuau KK, ado 0) iHie ocHOB-
He TTOKapaHHsI, OUTBII M’ KU HOTO BHJ, He 3a3Ha4YCHUHN y CaHKI|i cTarTi (caHkmil vacTuHu crarti) OcoOnMMBoi YacTHHA
KK 3a 1eii 3mounH; B) He MPU3HAYATH JI0IaTKOBE TTOKapaHHs, TiepeadayeHe y CaHKIii CTarTi (CaHKIil YaCTUHU CTaTTi)
Oco6muBoi yactran KK stk 000B’s13K0Be, 32 BUHATKOM BHIIAJIKiB, BCTAHOBJIEHHUX 4. 2 cT. 69 KK [7].

[TuraHHST MOXXITMBOCTI 3aCTOCYBAaHHS ITOKApaHHS 3 BUXOJOM 3a MiHIMallbHI MEXIi CaHKIII CTaTTi, o0 Mependadae
BiATIOBIAIbHICTD 32 BUMHEHHUI 37109MH, IPH YKJIaJaHHI yroau Ta ii MpaBoBOi perIaMeHTaLli y Teopil KpUMiHAIBHOTO
TpaBa BUPILIYETHCS 1T0-pizHOMY. Tax, Jesiki HayKOBI JOIYCKAIOTh MOKIIMBICTH OOpaHHS MipH TOKapaHHsI 3 BUXO/IOM 32
MiHIMaJTBbHI MEXI1 CaHKIIi, 0 mepedadac BiIIOBITANBHICTS 38 BANHEHUI 3JI0YHH, 13 3acTocyBaHHAM cT. 69 KK numme
TP YKJIaJiaHHI IOy Mpo BHU3HAHHS BHHYBATOCTi. B Toi wac sk y3ro/pkeHe NMOKapaHHs NP yKJIaJaHHI YTOAU MPO
TIPEMHPEHHS, Ha X JyMKY, HOBUHHO BiJITOBIIaTH MexaM, nependadeHnM y carkuil crarti OcoomiBoi gactiau KK [8,
c. 339, 341].

3 To4KH 30py iHIIKX (axiBLiB, HE3AISHKHO Bifl By YIOIH 32 HAIBHOCTI 0OCTAaBHH Ta y TOPSIKY, IIepeadaieHoMy
c1. 69 KK, cTOpoHN MOXYTh y3TOIUTH TTOKAPAHHS i3 BUXOIOM 32 MiHIMaJIbHI Mexi caHKIii crarti OcoOnMMBol YacTHHU
KK. Tak, C.M. MimmeHko 3a3Hadae, 110 pH YKJIaJaHHI YTOIH CTOPOHH BIIPABi BU3HAYMTH HE TUIBKU Mipy IMOKapaHHS B
Me)Kax CaHKIIil CTaTTi, a i 00paTH HaBITh MEHIII CYBOPY, HK 3a3HaY€HO 3a BANHEHHUH 3110urH. [IpoTte npu TakoMy mom’si-
KIIICHHI ITOKapaHHs1 CTOPOHN NOBUHHI JoTpuMyBatucs Bumor ct. 69 KK [9, c. 215].

B.1. TroTroriH, AOITYCKaIOYN MOKIIMBICTB MIPU3HAYCHHS TIOKapaHHs Ha ITICTaBi yroJl 3 BUXOIOM 32 MiHIMAaJIbHI MEXK1
CaHKIIT, y TOM ke Jac 3ayBaXkye, 110 Hi y CT. 4. 3 cT. 65, Hi B cT. 69 KK He 3aKpiIlieHO BiIMOBIJHUX MOJI0XKEHb, 3TiIHO
3 sikume TipuaricH cT. 69 KK MoxyTs OyTH BUKOPHCTaHI TIpU YKJIaAeH] yroau. Y 3B°A3Ky 3 UM BUCHHUH 3a3Hadae, 10
MUTaHHS PO MOXKJIMBICTH 200, HABMAKH, HETIPUITYCTUMICTh TPU3HAYCHHS OLTBII M SIKOTO TIOKapaHHsI, HDK mependade-
HO B CaHKIi, PH yKJIaJaHHI yro NOBUHHO OyTH OLIBII YiTKO BperyiboBaHO Oe3rnocepentpo B 3akoHi [10, c. 85, 86].
Lli€i mo3utii TOTpUMYIOTBCS 1 M. Binmerynmacekuit Ta M.B. CipoTkiHa, sIKi BiZIMIYar0Th, 0 3aKOHO/IABYA ITOOYI0BA
posniny XI 3aramsroi wactiau KK 1a€ MOXKIHMBICTH CTBEpIKYBATH PO HEOOX1THICTH HE JIMIIE BU3HAYCHHS y IBOMY
PO3iTi IPAaBOBOT MiJICTABH sl IPU3HAYCHHS MOKAPAHHS Ha IMTiICTaBi YIO/H, a il BUPIIICHHS MTMTaHb, 1110 MOB’sA3aHi i3
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B3aEMOY3TOUKEHHSIM 13 BiamoBimHuME ctarTsiMu KK Yipainu mono npusHadeHHs MOKapaHHS, OCKUTBKU Ha MPAaKTHII
3aCTOCYBaHHS 3aKOHY TPO KPUMIHAIBHY BiMOBIIATBHICTS € MOKIMBUM, HAITPUKIIA], TIPU3HAYCHHS TOKAPAHHS Ha TijI-
CTaBi YroAy CIiBy9acHHUKAM, 3a HE3aKiHUCHHIT 3JI04HMH TOMIO. Y 3B’SI3Ky 3 UMM aBTOPH MPOIIOHYIOTH JOTIOBHUTH PO3JILT
XI 3aranshoi yactuan KK crarreto 69 «lIpu3HaueHHs OKapaHHs Ha MIACTaBl yrom» 331 3aKpIIUICHHS y MaTepiajb-
HOMY IpaBi TAKOTO HOBOTO BHJTY Ta CrIoco0y Mmpu3HaueHHs nokapaHHs [11, c. 108].

OcTaHHI TOUKH 30py € OUTBII OOTPYHTOBAHUMH. YSBIISIETBCS, IO TIPU YKIIAJaHH] YTOIM CTOPOHH MOKYTB Y3TOUTH
Mipy MMOKapaHHs HE TUIbKU B MEXKaX CaHKLII CTaTTi, [0 nependadae BiMOBIAANBHICTS 32 BAMHEHUH 3I0UMH, a i OLTBII
M’SIKy, HDK 3a3Ha4eHo y Iii cankuii. [lo-nepiue, sk CBIIYMTH aHAII3 YMHHOTO 3aKOHOJABCTBA, Hi KPUMiHAIBHUH, Hi
KPUMIHATBHO-TIPOLIECYIbHUN 3aKOH HE MICTHTB IPSIMOT 3a00pOHM III0JI0 TAKOTO CHOCO0Y BI3HAYEHHS MipH ITOKAaPAHHSL.
To-apyre, OCKiIbKH, BIAMOBIAHO 10 HoI0XkeHb crateit 471, 472 KIIK, ctopoHu yrofm HaiisoThCsT TIOBHOBOKESHHIMI
110710 BUPIIIEHHS MUTaHHS PO MOXJIMBICT 3BUIGHEHHS BiJ BiJOyBaHHS MOKApaHHS 3 BUIPOOYBAHHSM, IO € MEHII
CyBOpOIO (hOPMOFO peaizamii KpIMIHAIBHOI BiMOBIATEHOCTI, HUK peajbHe BiIOYTTS TIOKapaHHs, HaBiTh SKIIO BOHO
€ OUIBII M’SIKMM, HDK Nepe0adyeHo B CAaHKLIT 32 BANHEHHH 37I04MH, 3allepedyBaHHs TAKOI MOXJIMBOCTI € HEJIOTTYHHM.
ITo-TpeTe, 3aKpirIeHHs y KpEMiHAIBHOMY NPOLIECyaIbHOMY 3aKOHI IIPABOBOTO IHCTUTYTY YKIIAJICHHS YTOJI CIIPSIMOBAHO
Ha CTBOPEHHS HOBO{ 11€0JIOT1T KPUMIHAIBHOI MOMITHKH HAIIOl ACPyKaBH: TMPOTHUIIT 37IOYMHHOCTI Yepe3 KOMIIPOMIC, J10-
roBip. JlaHuii iIHCTUTYT MOBHHEH CTHUMYJIIOBATH OCI0, SIKi BANHIIN KPUMIHAIIbHI IPABOMOPYIIEHHS, ITH Ha CMiBIIPALO
3 BIIJI010, BI/IIIKOYBaHHSI 3aIIOALSHOT MIKOAM, TIPUMUPEHHS 3 TOTEPIUTHM. Y 3B’S3Ky 3 IIUM HepeBaraMu Ui OOBHHY-
BA4YEHOTO TIOBUHHO OyTH HE TiTbKM 3BUTBHEHHS BiJl MOKApaHHs; YHUKHEHHS HEBH3HAYCHOCTI MO0 TIOKApaHHS y CyIIi;
y JSSIKUX BHII3JIKaX — 3aCTOCYBaHHs albTEPHATHBHOIO ITOKapaHHs abo #oro 3uikenHs [12, ¢. 331]. 3Bixcu BOavaeThCs
HEOOIPYHTOBAHHM 3aIlepedyBaTH, 10 IIPH YKJIAJaHHI YTOM CTOPOHH HE MOXKYTh y3TOIUTH Mipy ITOKapAHHS, sIKa € MEHIII
CYBOPOIO, HIXK 3a3Ha4Y€HO 3aKOHOM 32 BAMHEHHUH 37I0YMH, a 3000B’s13aHi KePYBATUCS BUKITIOYHO MEKaMH CAHKIIIi.

IIpoTe HemoMiKOM YHHHOTO 3aKOHOABCTBA CJTiJI BU3HATH BIJICYTHICTB CIICHIAIbHOT HOPMH, sIKa Oe3M0CepeIHbO pe-
TymoBasa O MOPSIIOK 0OpaHHsI Takoi MipH TOKapaHHs y IINX BHIA/IKaX.

Amnani3 texcty nonoxess cT. 69 KK ta u. 4 ct. 374 KIIK cBigqunTh, 1110 BOHH 3aKPIILTIOIOTH BUKIFOYHO MOPSIOK BH3HA-
YEHHS MipHU MOKapaHHs caMe CyIOM, a He CTOpOHaMHU yKiaaeHHs yroau. Tak, BinmosiaHo 10 4. 1 ctT. 69 KK, 3a HasiBHOCTI
KLUITBKOX 00CTaBHH, III0 OM SIKIIYIOTh MTOKAPAHHS T ICTOTHO 3HIKYIOTB CTYIIIHB TSDKKOCTI BAMHEHOTO 3JI09HHY, 3 Ypaxy-
BaHHAM 0COOU BUHHOTO, CVO, YMOMUBY8AGUILU CE0€E PilieHHs, MOYKE TIPU3HAYNTH O1IbII M sIKe IOKapaHHs, HiK nepenoda-
YeHO 3aKOHOM. TakuM 4MHOM, 3aKoH y cT. 69 KK 3000B’s13y€ Cyi1 00IpyHTYBATH CBOE PillIeHHsI 11010 NPU3HAYCHHS MipH
MOKapaHH 3 BUXOIOM 32 MiHIMAJIbHI MEXi CaHKIIl, Y TOI Yac 5K, 3TiTHO 3 3aralbHAMU 3acalaMy, B pa3i 3aTBEPIDKCHHS
YTOIW Ha CyJ] HOKJIAAAEThCS JIMIIE 000B’SI30K MPU3HAYNTH MOKapaHHs, y3ro[pkeHe ctopoHamu yroau (4. 5 ct. 65 KK).

3rizHo nonoxkers 4. 4 cr. 374 KIIK y Bunmaakax, Koy mpu3Ha4aeThest OUTBIT M sIKe MTOKapaHHs, HiX IepeI0adeHo
3aKOHOM, TIPH 3a3Ha4€HHI 00paHoi cydom Mipy ToKapaHHs poOUThCs ocunanHs Ha crarTio 69 KK. [1pore BiamoBimHO
Jno nipurnucis crareii 471 Ta 472 KIIK noBHOBa)keHHsI 110710 0OpaHHsI MipH MOKapaHHI TOKJIAJAl0ThCsl HA CTOPOHH YKJIa-
JICHHSI YTOII IIPO IPUMHUPEHHS 200 BU3HAHHS BUHYBATOCTI, @ HE Ha CY]I.

Ha migcTaBi 11010 MOkKHa 3pOOMTH BHCHOBOK, IO TPaBHJIa MIOA0 OOpaHHS MEHII CyBOPOTO MOKApaHHS, HIK Te-
pendadeHo 3aKOHOM 3a BUMHEHHMH 37104MH, 3aKpimwienHi y cT. 69 KK, cTocyloTbesi BUKITIOMHO BHITAKIB MPU3HAYCHHS
TIOKapaHHs MiJ] 9ac 3IHCHEHHS CyI0BOTO O3Sy KPUMIHAIBHOTO POBA/PKEHHS Y 3aralbHOMY TTOpsiiKy. To0To y THX
BUITA/IKax, KOJIM caMe CyJI IPUIMAE PillieHHs MIOAO0 JOUIEHOCTI TIOM SIKIICHHS TokapaHHs. OTrke, YNHHI TTOT0KEHHS CT.
69 KK He po3moBCIO/DKYIOT CBOO [Iif0 Ha BUNA KU 00paHHs MipH ITOKapaHHs Ha MiJICTaBl IO/,

BucnoBku. Y 3B’s13Ky 3 uM BOadaeThest gonitbHUM y KK 3akpinuTy crieriabHi HOJ0KEHHS, SIKI PeryIIoBaIl 01
MOPSZIOK OOPaHHS MEHIII CYBOPOTO TIOKapaHHsI, HUK MepeadauyeHo 3aKOHOM 33 BANHCHHUH 3JI0YUH, IPH YKJIAIaHHI YTOTH
TIPO TIPUMHPEHHSI a00 BU3HAHHS BUHYBATOCTI. [IpH IbOMY CITi/T 3a3HaUHTH, 110 y3rOJDKEHE TIOKapaHHs y TAKUX BUIIAJIKAX
TIOBMHHO OOMpATHCS BIIIOBITHO /IO BUMOT, BCTAHOBJICHHUX JUTS BUTY ITOKapaHHs B 3aranbHil gactuai KK.
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AETEPMIHAHTH 3J/JOYMHHOT O NEPEIIKO/IZKAHH S .
3AKOHHIU MTPOPECIMHIHN JIAJBHOCTI 2)KYPHAJIICTIB B YKPAIHI

Ha migcraBi y3araqbHEHHs] €MIIIPUYHOTO Marepiaiay Ta MmpoOiieM NMPUYMHHOCTI, SKi JOCHia-
XKYIOTBCS B TEOpii KPUMIHOJIOTII, aBTOp TIOCTAaBHUB 001 3aBAAHHSM 3’ICYBaTH OCOOIMBOCTI JeTep-
MiHamii 3JI0Y4MHHOTO MEePEIIKOHKAHHS 3aKOHHIN MpodeciiiHiil AisIbHOCTI KYpHATICTIB B YKpaiHi,
BU3HAYUTH 3arajbHi JETePMiHAHTH TAKOTO ITEPEIIKO/PKAHHS y CyYaCHUX yMOBAaXx.

Knrwuosi cnosa: 3acobu macoeoi ingopmayii, sicypHanicm, oemepminayis, npuyuHu, ymMosu,
3anobieanus.

Ha ocHoBaHuu 0000IIEHNS SMIMPHYECKOTO MaTepralia i npodieM MPUIHHHOCTH, KOTOPbIE HC-
CIIC/IYOTCSI B TEOPUH KPUMHHOJIOTHH, aBTOP MOCTABHJI 33/1aHUE BBISICHUTH OCOOCHHOCTH JICTEPMH-
HAIlMU TIPECTYITHOTO BOCIIPEISATCTBOBAHMUSI 3aKOHHOM MPO(ECCHOHAIBHOMN JIESITENLHOCTH JKYPHAIIU-
CTOB, OTIPE/IENTUTH OOIIHE JIETEPMUHAHTBI TAKOTO BOCIIPEIISITCTBOBAHUS B COBPEMEHHBIX YCIIOBHSX.

Knroueswle cnosa: cpedcmea maccogoil uHGopMayuil, HCypHAIUCH, OemepMUHayusl, RPUYUHLL,
YC08USL, NPEOYNPedNcOeHue.

Based on empirical generalizations and issues of causality are investigated by leading
criminologists, the author set out to find out the features of the determination of criminal obstruction
of journalistic activities, identify common determinants such interference in the modern world.

Key words: media, journalist, determination, causes, conditions, prevention.

Beryn. 3a cBO€IO CYTHICTIO Ta 3MICTOBHM HAIOBHEHHSM BiJIOMOCTI NPO JETEPMiHAHTH 3JI0YMHIB, 30KpeMa
nependadenux ct. 171 KK Ykpainu, € HeBiIAUIbHOK CKIa0BOK iX KPUMIiHOJIOTIYHOTO aHamidy. [Ipu npomy 3a-
TaJbHOBITOMUM Y HayIli € TOH (aKT, [0 BUBYEHHS JETEPMiHAHT Ma€ BaXKJIMBE METOIOIOTIUHE 3HAYEHHS, OCKITBKI
BH3HAYAE CEHC 1 3MICT COLIIaIbHO-TIPABOBOT IPUPOAN 3II0YMHHOCTI, CoLiatizamii 0coOu 3MOYHHLA, CPUSIE PO3PO0-
1 CIeIiaIbHO-KPUMIHOJIOTTYHHX 3aXO0/iB 3ar100iraHHs.

He muBnsanch Ha HEBENMKY KUTBKICTh 3apeECTPOBAHUX 3104UHIB, iependadenux cT. 171 KK Ykpainu y Muny-
nux pokax (6 —y 2009 p.; 9—y 2010 p.; 3—y 2011 p., 18 —y 2012 p.), BOawaeThbcs TEHACHIIS O Pi3KOTO 3pOCTAHHS




