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AESKI MMTAHHA BIOCKOHAJIEHHS KPUMIHAJIBHOTI'O 3AKOHOAABCTBA
Y 3B’S3KY 3 PEOOPMYBAHHSM KPUMIHAJIBHOTI'O CYJOUYNHCTBA B YKPAIHI

[IpoananizoBaHO 3MICT TOJOBHHMX KOHIICTITYaJIbHHX 3acajJ 3aKOHONPOCKTIB Ta
KOHIIETIIIIH 070 peopMyBaHHS KPUMIHAIBHOTO CYIOYMHCTBA B MOETHAHHI 3 HOP-
MaMM YHHHOTO 3aKOHOAaBCTBA. OOIPYHTOBAHO AOLIIBHICTH BHECEHHS OKPEMHX 3MiH
Ta JOINOBHEHb JI0 KPUMIHATBHOTO 3aKOHOJABCTBA B KOHTEKCTI pe(hOpMyBaHHS KPUMi-
HAJBHOTO CYJIOYMHCTBA B YKpaiHi.
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[Ipoanann3npoBano copepkaHKe ITIABHBIX KOHIETITYaIbHBIX OCHOB 3aKOHOIIPO-
€KTOB ¥ KOHIICTIINH 10 peOpPMHUPOBAHHIIO YTOJIOBHOTO CYIOTIPOU3BOICTBA B COYETA-
HUH C HOPMaMH JICHCTBYIOIIETO 3aKOHOaTenbCTBa. OO0CHOBAHA I1€TIeCO00Pa3HOCTh
BHECCHUS OTACIbHBIX M3MEHEHHH U JIOTIOJHEHUH YTOJIOBHOTO 3aKOHOJATEIhCTBA B
KOHTEKCTe pe)OPMHUPOBAHUS YTOIOBHOTO CyAONPOU3BOJCTBA B YKpanHe.
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3AKOHO0AMENbCMB0, Y20JI08HOE CYOONPOU3BOOCEO.

Analyzed the contents of the main conceptual framework of laws and concepts for
reforming criminal justice in conjunction with the current legislation. The expediency
of making individual changes and amendments of the criminal law in the context of
reforming criminal justice in Ukraine.
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Beryn. Y ropuandHill HayIli TPUHHATO BBaKATH, IO MPOLECYAIbHI HOPMH MPHBOISTH Y
BIJIMOBITHICTH 710 MaTepiabHuX. OJTHAK, 3BaXKAr0YM Ha OCTaHHI TEHCHIIIT pO3BUTKY 3aKOHOAABYOI
TEXHIKHM B YKpaiHi, peJICTABHUKN HAYKOBOI I'POMAJICHKOCTI «HE MepeCcTaroTh JIUBYBAaTHCh) 1HIIII-
aTWBaM Ta MPOIO3UIIISIM 3aKOHOTBOPIIS. HUHI HayKOBHIA iHTEpeC BUKIIMKAE HAOYTTs YHHHOCTI HO-
BuM KpuminansHuM mponecyanbHuM KofaekcoM Ykpainu (nami — KIIK Vipainw) [1], monoxeHHS
SIKOTO CTOCYIOTBCS HE JINIIE peOpMyBaHHS AiSUIBHOCTI Cy0’€KTiB KPUMIHAIBHOTO CYIOYHHCTBA,
aJsie i BIUINBAIOTh Ha ()OpPMYBaHHSI, (PyHKIIOHYBaHHS Ta PO3BUTOK PI3HUX IHCTUTYTIB YKPaiHCHKOTO
3aKOHOABCTBA, Y TOMY YHCIIi KPHMIHAIBHO-IIPABOBOTO.

[ocranoBka 3aBaanns. Takum 4rHOM, peatii CbOrofeHHs (GaKTHYHO MOPOIKYIOTh HOBUH
MEXaHi3M IPaBOTBOPYOI IMOJITHKH, sIKa OJATaTHME B IIPHCTOCYBAaHHI KPHMiHAIBHOI, aIMiHICTpa-
THUBHOI Ta IHIIHX Taly3ell 3aKOHOMABCTBA YKpAiHH JO CYy9acHHX BHMOT KPHMIHAJIBHOTO IpOIIe-
cy. JIoriuHO, 10 TaKHUH IMiIX1]1 MPU3BEJIC 10 BHHUKHEHHS PI3HOMaHITHUX MMPaBOBUX KOJi3iH Ta 00y-
MOBHTH HEOOXIHICTh PO3POOKH TIEBHUX HAIIPSIMIB, METO/IIB Ta 3aC00iB PO3B’s3aHHS POOIEMHHUX
IIUTaHb.
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Taxk, oJHUM 13 aCHIEKTiB IPUBEICHHS 3aKOHOJABCTBA YKPAiHU A0 BiANOBIAHOCTI BUMOTaM Cy-
YaCHOTO KPUMIHAJIBHOTO CYIOUYMHCTBA € 3aITPOBaHKEHHS IHCTUTYTY KpUMiHAIbHOTO NMPOCcTynKy. [Ipo-
OmemaM pedopMyBaHHs 3aKOHOAABCTBA MPO KPUMIHAIBHY BIAMOBITATBHICTH MIONO BBEACHHS 10
KPUMIHAJIBHOTO 3aKOHOMABCTBA YKpAlHM IHCTUTYTY KPHUMIiHAJIBHOIO MPOCTYIKY ab0 CTBOPCHHSI
OKpPEMOT0 3aKOHY IIPO KpHMiHaJbHI MPOCTYIKH IPUCBSIeHI HaykoBi momryku O.M. Banmypkwu,
O.A. banuyka, LI1. T'onocHiuenka, H.O. I'yroporoi, B.K. Konmakosa, B.M. Kyma, JI.M. Jlo6oiika,
€.J1. CrpenprioBa, M.1. XaBpoHtoka, B.b. Xapuenka, [1.B. Xpsimincekoro, [1.J1. ®pica, M.€. Hlymu-
Ja Ta iHMMX y4eHuX. [IpoTe eTHOCTI MOIsIIiB HAyKOBIIIB HA IO TIPOOJIeMY HE iCHYE.

Pe3ysabraTu focaigxeHHs. BOpoBaKeHHS IHCTUTYTY KPUMIHAJIBHOTO IPOCTYIIKY Ha KOH-
LENTyaJIbHOMY DPiBHI HaBPSJ YW MOXKE BUKJIIMKATH 3AUBYBaHHs. [CTOPil pO3BUTKY YKpaiHCHKOTO
3aKOHO/ABCTBA (a00 3aKOHOJABCTBA, IO JiSJIO HA TEPUTOPIi TemepimHboi Ykpainu) OyB BiAOMUIA
JIOCBI1JI peryIOBaHHs CyCIHiJIBHUX BIJIHOCHH KPUMiHAJIbHO-TIPABOBOIO KATErOPi€I0 «KPUMIHAIBHHUMA
poCTyIoKy. OMHOYACHO PABOOXOPOHHUMH Ta CyIOBHMHU OpPTaHaMU i3 IFOTO IPUBOIY OyIo Ha-
MPabOBAHO IIEBHY IOPUANYHY MIPAKTHKY.

Hagenemo KoHKpeTHI iICTOpHYHI (haKTH 3aKOHOAABYOTO PETYIIOBAHHS IHCTUTYTY KpUMiHAIb-
HOTO MPOCTYTKY. JIOCHTh IIKaBO TpOaHai3yBaB iCTOPil0 PO3BUTKY IbOTO siBUIIa B.b. Xap4eHko
B crarTi «[IpaBonopyIieHHsD» Ta «IIPOCTYIIOK» SIK MyOJIIYHO-TIPABOBI KaTeropii KpUMiHAIBHOTO i
aJIMIHICTPATHBHOTO TIPaBay.

SIK CTBEp/KYy€e BUCHUH, BUOKPEMJICHHSI KPUMIHAJIBHUX MPOCTYIIKIB (paKTHUHO BigOymocs 3
VYrnoxeHHsI PO TOKapaHHs KpUMiHaNbHI Ta BunpasHi (y pefakuisax 1845 poxy) Ta BKIIOYECHHS 10
CaMOCTIHHOTO MyOIiYHO-PaBOBOTO 3aKOHY — CTaTyTy Mpo MOKapaHHsl, 0 HAKIAJAI0ThCsI MHPO-
BUMU cyaJisiMu. Came 3a3Ha4eHUM CTaTyTOM OyJId PO3MEXKOBaHI MOHATTS «3JI0UUHY 1 KITPOCTYIIOK
a00 «IIPaBOMOPYIIEHHSD», OCTaHHI 3 SKUX PO3MISIANNCS BOJOCHUMH W MHpPOBUME cynamu. Ha-
BEJICHI 3MIHM Tiepea0adaid He TUIBKU IMOJLT JCIIKTIB 3aJIe)KHO BiJl PIBHS iX MIKITMBOCTI, a H
BCTaHOBJICHHSI MEXaHI3MY 3aCTOCYBaHHS IyOJIIYHO-IIPABOBOT BIAIMOBIAIILHOCTI B pa3i X BUMHEH-
Hs1. 3a yaciB PansHcpkoro Coro3y cuTyallis 3 miJcTaBaMy aJIMiHICTPAaTHBHOT Ta KpUMIHAJIBHOT BifI-
MOB1IaJTIHOCTI Ta MOJIIJIOM MPaBOIMOPYIIEHb Ha 3JI0YWHU ¥ MPOCTYIIKH B LIIJIOMY TTOBTOpHIIAcs. 27
munHs 1927 poky Beeykpaincskum Lentpansanm Bukonasunm Komiterom ta Pamoro Hapomanx
Kowmicapis YPCP 6yna npuiinsata nocraHoBa «lIpo HagaHHS agMiHICTpaTUBHUM OpraHaM IpaBa
BXKHMBATH 3aXO0J(iB aJMiHICTPATUBHOIO BIUIMBY 32 MAJIOBa)KHI1 MTPABOJIOMCTBa». BinnoBinHo 110 mi€i
IIOCTAHOBU 3 METOIO 3BUIBHCHHS CYJOBUX YCTaHOB BiJl «MaJIOBA)KHUX» KPHUMIHAJIBHHUX CIIPaB Ta
MIPUCKOPEHHS IX PIIICHHS aMiHICTPAaTUBHIM OpraHaM Pi3HUX PIBHIB OyJI0 HAIaHO MIPaBO BKUBATH
3aXO0J1iB aJIMiHICTPATHBHOTO BILUIMBY 3a Taki MpaBojioMcTBa. CaMe TepMIHOM «IIPABOJIOMCTBOY B Ti
9gacu 1 IMO3HaYaBCs aAMiHICTPATUBHHUN IPOCTYIOK (IIPAaBOMOPYIICHHS) SIK 3JI0YMH MIPOTH 3aKOHY
a00, POCIHCHKOI0 MOBOKO, «3aKOHOTIPECTYIUICHHEY. Y MONATBIIOMY I1i MAJIOBaXKHI MPaBOJIOMCTBA
1 yBilinum 10 AnmiHicTpatuBHOTO Kojiekey YPCP [2].

J111s1 eBpOIEHCHKOT0 3aKOHOJABCTBA BIPOBA/KCHHS KPUMIHATIBHUX IIPOCTYTIKIB HE € YUMOCH
HOBHM, OCKIJIbKH III€ 32 YaciB cepeHbOBIuYs B AHIUIII BiOYBCS TMOALI 3JI04MHIB Ha (DEOHIIO Ta
micaiminop. @enonis (anm. felony) B anmiiickkoMy (heomanbHOMY MpaBi po3msaanach K «odpa-
37IMBE) MPaABOMOPYIIEHHS, BYNHEHE BaCaJIoOM CTOCOBHO CEHbIopa. Yrepiie el TepMiH 3ralyBaBcs
B Hoprremnronckiii acusi (XII ¢T.) mizx yac BU3HaHHS 3pajiu JIOPAY, 110 KapalloCh BTPATOIO JieHa. Y
XIV crt. 3i ckiany (enoHii BiJOKpEMITIOEThCS IepKaBHa 3paja. B aHIIICbKOMY MpaBi MOHATTS
«(eIoHIs» OXOILTFOBAIO 3JIOUMHH, MOKApaHHs 3a SIKi MOJSAraio B CMEPTHIH Kapi Ta KoHpickarii
MaiiHa. [Ticnsa ckacyBanHs B XIX cT. cMepTHOI Kapw, a Mmi3Hime 1 KoHdickamii MaiiHa, 10 ¢eo-
HIii CTanM HaJeXaTH TSKKI 3JI0YMHH, SKI 32 CTYIICHEM CYCIIIBHOT HeOe3MeKH 3HAXOMAThCS MiXK
JIepKaBHOIO 3pajioro Ta micaiminopoM. 3 XIV ct. mo kareropii micaiMiHOp (aHmi. misdemeanor)
HaJIC)KANN 3JIOYMHH CTOCOBHO iHTEPECiB MPUBATHHX OCi0, 110 HE 3aviNany iHTepecHu KOPOHHU Ta 32
sIK1 He mepenoavanacs cMepTHa kapa i koHpickailis MaiiHa. Y cydacHii cMcTeMi aHITI0CaKCOHCHKOT
npasa CIIIA Ta BenukoOpuraHii MicIiMiHOp pO3DIAJAETHCS SK KaTEropist HaltMeHI HeOe3MeuHNX
3JI0YMHIB, K1 3HAXOJATHCS HAa MEXI 3 aJIMIHICTPaTUBHUMHU IIPAaBONOPYIIEHHAMH [3].

VY HamioHaTBFHOMY 3aKOHOJABCTBI IDTAHOM 3axoliB moxo peamnizamii Konmernmii pedopmy-
BaHHS KPUMIHAJIBHOI IOCTHINT YKpaiHH, 3aTBEP/HKEHOTO po3nopsypkeHHsM Kabinety MiHicTpiB
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Vkpainu Bix 27 cepnust 2008 poky Ne 1153-p, Oyno mependadeHO po3poOUTH MPOTATOM IIECTH
MicauiB micng npuitHATT HoBoro KIIK Vkpainu mpoext Kopekcy YkpaiHu mpo KpUMiHalbHi
MIPOCTYIIKU, AKHH TependadaTume po3MeXyBaHHs IPaBONOPYILIEHb 3aJIeKHO Bifl CTYIEeHs IX cyc-
MUTBHOI HeOe3neKu, 0OMekeHHsT chepr 3aCTOCYBaHHS ITOKAPaHb, OB’ SI3aHUX i3 T030aBICHHIM
BoJii. BojiHOUAac po3po0iieHi B 1[bOMY HAIpsiMi Cy4YacHi 3aKOHOMPOEKTH JICIIO BIIINIILIN BiJl Iep-
I0YEPTrOBHX HAMIPIB.

Ha posrsini y BepxoBHiit Paai Ykpainu 3HaXoAsThCs 3aKOHOMPOESKTH Bijg 28 moTtoro 2012
poky Ne 10126, Bin 5 6epesnst 2012 poky Ne 10126-1 ta Bix 3 6epesns 2012 poky Ne 10146, sxi
MAaroTh Ha METi BIOCKOHAJICHHS KPUMiHAJIBHOTO 3aKOHOABCTBA YKpATHU 3a HAPSMOM I'yMaHi3arii
MOKApaHHs Ta BIPOBAKECHHS IHCTUTYTY KPUMIHAIBHUX MPOCTYIIKIB.

Tak, mpoekt 3akony Ykpainu «IIpo BHeceHHs 3MiH 10 KpuMiHaIbHOTO KOJEKCY YKpaiHU
1010 3aITPOBA/KEHHA IHCTUTYTY KpUMiHAIBHUX NPOCTYNKiBY» Bif 28 nrororo 2012 poxy Ne 10126,
MoJaHui HapoHUMHU enytatamu Ykpainu B.M. Ctperosuuem, C.I1. [onoBarum, /I.M. ITputukoro
ta E.B. llIumkinoro, nepeadavae «mepeTBOPUTHY OKPEMI 3II0YHMHH HEBEJTUKOIT TSXKKOCTI Ta aIMiHi-
CTpaTUBHI IPaBOMOPYIICHHS B KPUMiHAIBHI TIPOCTYIIKH, 32 BANHEHHS SKUX 3aCTOCOBYBaTUMYTHCS
MoKapaHHsl y Bl mtpady, mo30aBiIcHHs MpaBa 001iMaTH TIEBHI mocaau abo 3aliMaTucs NeBHOO
JUSUTBHICTIO, & TAKOXK TPOMaJIChKi poOoTu. [Ipu 1iboMy XapakTepHHUMH O3HAKaMH KPUMIHAJIBHOTO
MIPOCTYTIKY, BiAIIOBITHO /IO TIOJIOXKEHB 3aKOHOIIPOCKTY, BU3HAIOTHCS BIACYTHICTH Y BUHHOI 0COOH
CYIIMMOCTI 3a IX BUMHEHHS, a TAaKOX Te, 0 3rigHo 3 KpuMiHanbHUM KozekcoM YKpaiHu (maii —
KK VYkpainu) kapaTuMyThCs JUIIE 3aKiHYCHI TiSHHS (32 TOTyBaHHS Ta 3aMax Ha KPUMiHAJIbHHMA
MIPOCTYIOK 0c00a He HECTUME KPUMiHAIBbHOI BiIOBIIaTbHOCTI). AJIBTEPHATUBHHUIA 3aKOHOTIPOEKT
«IIpo BHeceHHs 3MiH 0 KpumiHalibHOTO KoJieKey YKpaiHu 11010 TyMaHi3alii KpuMiHaJIbHOT Bij-
noBigampHOCTI» Bix 5 Gepe3ns 2012 poky Ne 10126-1, moganuii HapOJHUM [EIyTaTOM YKpaiHH
10.A. KapmasiauM, Mae Ha MeTi TYMaHI3aIlif0 KPUMiHAJIBHOT BiIMOBIIaIBHOCTI MUITXOM 3MCHIIICH-
HS KIJIBKOCTI CYJIMMHUX 0CI0 i 0Ci0, sIKi TI030aBIATUMYThHCS BOJI.

VY mpoekri 3akony Ykpainu «IIpo BHeceHHs 3MiH 10 KpuMiHAIBHOTO KOJEKCY YKpaiHu
II0/I0 BBEACHHS IHCTUTYTY KPUMiHAJIBHHUX MPOCTYNKiBY Bif 3 6epe3ns 2012 poky Ne 10146, BHe-
CCHOT0 HapoxHUM nemyTtaroM Yikpainu B.JI. llIBerneM, yci kpuMiHaIbHO-KapaHi JisTHHS OTPUMY-
I0Th Y3arajbHIOI0UY Ha3By «KPHUMIHANbHI MPABOMOPYIICHHS», SIKi MOALISIOTHCS HA 3JI0YMHU Ta
KpUMiHaJIbHI MPOCTYINKH Ta BPETryJIbOBYIOThCA okpeMumu «Kuuramm» OcoOIMBOI YaCTHHU TPO-
exty KK Ykpainu. [IpoekTom y Ha3Bi KOJIEKCY MPOIOHYETHCS 3MIHUTH CIOBO «KPUMiHAJIBHUI» Ha
«KapHUI».

Bonnouac, 6epyun 710 yBaru, 1o BiAMOBIIHO 10 BUCHOBKIB ExcrieprHoro ynpasinints Bep-
X0BHOI Pajin YkpaiHu 3MICT TOJIOBHUX KOHIICTITYaIbHUX 3aCajl 3aKOHOIPOCKTIB HE JIUIIIE 301raeTh-
csl, a € MalKe 1IeHTHYHUM [4], Ha NUIIXyY peai3aiii BKa3aHUX 3aKOHOIPOCSKTIB MOXKYTh BUHUKHY-
TH TI€BHI MPOOJIEMH, ITOB’sI3aHi 13 CyTTEBUMHU PO3O1KHOCTSIMH X MOJIOKEHD 13 HOPMAMU YHHHOTO
3aKOHOABCTBA, & CaMe:

— HEBIAMOBIIHICTh MPOMOHOBaHKUX 3MiH KonctuTytii Yipainu —y ct. ct. 30, 31, 34, 39, 60,
62,76, m. 22 ct. 92 ta ct. 111 Koncrutynii Ykpainu [5] BKUBA€TbCA caMe TEPMiH «3JI0UMHY, a HE
KpUMiHaJIbHE MPaBONOPYIIEHHS;

— HEBIAMOBIAHICTb MEHANbHINA NOMITUL YKPaiHU — 3 NPUHHATTAM 3aKOHONPOEKTY (-1B) 3Mi-
HIOETHCS CYTHICTh KPUMIHATBHOTO TIOKAPAHHS;

— HEBIMOBITHICTH IJIAHAM, KOHIICTIIIISIM Ta HanpsMaMm pedopMyBaHHS OpraHiB KpUMiHAb-
HOTO CyITOYMHCTBA (30Kpema, KoHrenii pedhopMyBaHHS KpUMIHAIBHOT FOCTHINIT YKpaiHu, 3aTBep-
JokeHoi Ykazom Ilpesunenta Yipainu Bin 8 kBitHs 2008 poky Ne 311/2008) — BHeceHHs 3MiH 10
KpuminansHOTO KOmeKCy YKpaiHd 3amicTh NMpuHAHATTS Komekcy YipaiHu mpo KpuMiHAJIBHI Mpo-
CTYIIKH.

3a3HavyeHe BHIIE CIIOHYKAJI0 HAC JI0 MPOBEJCHHS PETENBHOTO AOCTIIKEHHS i BUPOOICHHS
MEeBHUX 3ayBa)KeHb Ta KOMEHTAPiB JI0 IIMX 3aKOHOJaBYUX HOBOBBE/ICHB:

1. Iepi Hi>k AOKOPIHHO 3MIHIOBATH CTali MPUHUUIK (YHKI[IOHYBaHHS JAep)KaBH Ta Npasa,
XapaKTepHi IS BITYU3HSIHOTO TUITY KPUMIHAIBHOTO 3aKOHOABCTBA, HEOOXITHO BHECTH 3MiHU Ta
nonoBHeHHs1 B OCHOBHUIA 3aKOH [P KaBH.
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2. JlocniBHE TIyMaueHHS HA3BU KOJCKCY, 3aMPONOHOBAHOI HAPOAHUM JACHMYyTaToM YKpai-
uu B.JI. [lIBenem, no3BoJisie IATH BUCHOBKY, IO OCHOBHUM 3aBJaHHSIM KPUMIHAJILHOT MOJIITUKH
VYkpainu € kapa 0coOM 32 BUMHCHI HEIO MPABOMIOPYIICHHS.

He 3anepeuyroun mpotu BUCIOBIIOBaHH akageMika O.M. banmypku, mo Ha3Ba «KapHuit
KOJIeKCY, «KapHo-TiporiecyalbHUE KOJIEKC» € OLTBII JOIUTBHO0, aJIKe 11 BiJIMOBIIA€ TIPABUIIaM i
BHMOTaM JIepKaBHOT MOBH [6], ¢t 3a3Ha4uTH, 110 3rigHo 13 4. 2 c¢T. 50 KK Ykpaiau (s 9nHHOT
penakiiii, Tak i B peJaKiiii 3aKOHOIIPOEKTY) MOKapaHHs Ma€e Ha METi He JIUIIE Kapy, a i BUIPaBJICH-
HS 3aCy/KEHHUX, a TAaKOXK 3armo0iraHHsl BUMHEHHIO HOBUX 3JI0YMHIB (KPUMIHATBHUX MPOCTYIKIB i
3JI0YMHIB — Y PEaKIlil 3aKOHOMPOCKTY) SIK 3aCyIKeHUMH, TaK 1 iHIUMH ocobamu [7; 8].

BumnpasneHHs 3acy’KeHOTo € He0OXiJHOK YMOBOIO pecotianizanii (4. 2 c¢1. 6 Kpuminains-
HO-BHKOHABYOT'0 KOJIEKCY YKpaiHu) [9], mij sIKOKO CIIijJi pO3YMITH BILJIMB Ha OCOOMCTICTH 3JI0UYMHIIS
Ta KPUMIHOT€HHI YMOBH 3 METOIO 3a0e3neueHHs 1X HelTpani3auii, BiIMOBH BiJl IPOTUIIPABHOI Mi-
SUTBHOCTI 3 HOTO OOKY, a TaKOXkK 3a0€3MEUCHHS 3aKOHOCITYXHSIHOT TIOBEIIHKY Ta BiTHOBICHHS IIPH-
WHATOI B CYyCHUIBCTBI cucTeMu minHoctew [10, c. 52].

3. Y 3aKOHONPOEKTaxX MOHATTS «3JOYHH» PO3YMIETHCS JIUIIE K Pi3HOBHJ KPHUMiHAIBEHOTO
MIPaBOTIOPYIIICHHSI TTOPSI i3 KPUMIHATBHUMHE MPOCTYTIKAMH.

VY 3akonomnpoekTi Big 3 Oepesns 2012 poky Ne 10146 3milicHIOETBCST PO3MEXKYBaHHSI ITPO-
CTYIIKIB, 3JIOYMHIB HEBEIMKOI TSKKOCTI Ta HEOOCpEKHUX 3J104MHIB. BomHovyac y KoHIemIii pe-
(opMyBaHHS KpUMIHAIBHOI IOCTUIII YKpaiHH, 3aTBep/pkeHOl YkasoM IIpesunenta YkpaiHu Binx
8 kBiTHA 2008 poxy Ne 311/2008, oauH i3 BUIIB KPUMIHATBHOTO (MiJCYTHOTO) MPOCTYINKY — 1€
JistaHs, o 3a ynHHUM KK YikpalHu HanexuTh J10 3J10YMHIB HEBEIMKOI TSKKOCTI, SIKI BIJIITOBITHO
JI0 TIOJIITUKK T'yMaHi3alii KpUMiHAJIbHOTO 3aKOHOAABCTBA BU3HAYaTUMYThCS 3aKOHOJABLIEM TaKH-
MH, III0 HE MarOTh 3HAYHOTO CTYIIEHS CYCHIIBHOI HeOesneku [11], mo B OesIKMX BHTAIKaX MOXKE
03HAYaTH OTOTOKHEHHS ITOHATH «KPUMIHATBHUH IPOCTYIIOK» Ta «3IOYHH HEBEIHKOT TIKKOCTI» SIK
OIIHE ¥ Te caMe KPUMiHAIBFHO-TIPABOBE SBUIIIE.

4. Y zakoHompoekTi Bixn 3 6epesns 2012 poky Ne 10146 (ct. 45) 3a3HaveHo, Mo «oco0a,
sIKa BIEpIIe BUNHNUIA KPUMIHAIBHUH MTPOCTYIIOK, 3TIOYMH HEBEIHKOI TSHKKOCTI 00 HEOOSPEKHUH
3II0YMH CEPEAHBOT TSKKOCTI, 3BUTLHSAETHCA BiJl KPUMIHAJIBLHOI BiMOBIAILHOCTI, SIKIIIO BOHA ITiCIIs
BUYMHEHHSI KPUMIHAIBHOTO MPAaBOMOPYIICHHS BU3HAIIA TIPOBHUHY, CIIPHsIIIa PO3KPUTTIO KPUMiHAb-
HOTO NPABONOPYLICHHS 1 MOBHICTIO BIAIIKOAYBasa 3aBJaHi HEIO0 30MTKU a00 yCyHYINa 3arofisHy
LIKOZLY ».

He 3anepeuyroun iHHOBAIIHHICTH MPOIMTOHOBAHMX HOBOBBEACHB JIJIS iSTIBHOCTI Cy0’€KTIB
JOCYIIOBOTO PO3CIIiAyBaHHS Ta cyny [12], cimin 3a3HauuTH, IO 13 3aIPOBAKCHHSIM BKa3aHIMU 3a-
KOHOTIPOCKTaMHM KaTeropii KpUMIHAJILHOTO MPOCTYIKY B IHCTUTYTI 3BIJIBHEHHS BiJl KpUMIHAIBHOT
BIJIMOBIIAJIBHOCTI 1O CYTi HIYOTO HE 3MIHIOEThCS. SIKIIO % MU 30MPaEMOCH PO3BUBATH HaIliOHAIb-
HE 3aKOHO/IaBCTBO 3@ €BPOINEHCHKUX IMIISIXOM, TO MAEMO BPAaXOBYBaTH caMe MO3UTHBHUI iHO3EM-
HUH 70CBix y pedopMyBaHHI YMHHOTO 3aKOHOIABCTBA, a HE 3aiiMaTHCh migMiHOIO MOHATH y KK
VYkpainu.

5. Y mpoexti KK Vkpainu, npornoHnoBanoMy HapoaHuM aenytatoM Ykpainu B.Jl. IlIsenem,
IHCTUTYT KPUMIHAJIBHUX IPOCTYTIKIB IPOMOHYETHCS BBECTHU K OKPEMY «KHUTY» OCOOIUBOI YaCTH-
Hu KpuminaiabHOro kojekcy (ct. 51-1 nmpoekry).

Hogwnit KIIK Ykpainu B cT. 3 uiTko 3a3Ha9ae KK Ykpainu ta 3akoH YipaiHu mpo KpUMiHAb-
Hi IMOCTYIKH 3aKOHOJaBYMMHU aKTaMH, SIKi BCTAHOBIIIOIOTH KPUMIHAIBHY BIJOBIIAIBHICTh. ToMy
nonoBHeHHsT ynHHOTO KK YKpainu BiAMOBITHIMY MTOJIOKEHHSMHE 3aralbHOTO Ta 0COOIMBOTO Xa-
paxTepy, sIKi CTOCYIOTHCSI 3aIPOBAKCHHST KPHMIHAIBFHOTO TPOCTYIIKY, apTyMEHTOBaHI JIMIIE 32
YMOBHU TIPUUAHATTS OKPEMOTO 3aKOHOJABUOTO aKTy, IO 3a0e3MeUuTh (OPMYBaHHS CIICIiaTbHOTO
X0y /10 BU3HAUEHHS Ta JICTATBHOTO PO3KPUTTS XapaKTePHHUX O3HAK IHCTUTYTY KPUMIHAILHOTO
MPOCTYIKY B KPUMiHAJIEHOMY TIPaBi.

VY 3B’s3Ky 13 MM JIOpeYyHUM Oyle BBEACHHS LbOTO 1HCTUTYTY HE JIMIIE HUIIXOM 3MiH Y
Kpuminansnomy kojexci Ykpainu, a i kogudikyBaHHIM 3a3Ha4eHUX HOpM okpemo B Kozekci npo
KpUMiHANBHI IpocTynKy (1ie Oyno Takoxk nependadeHo Konmenmiero pehopMyBaHHS KPHUMiHATb-
HOT FOCTHUIIT YKpaiHu).




Humanus kpuminanvHo20 npasa, KPUMIHON0ZIT Ma KPUMIHATIbHO-BUKOHAB4020 NPABA

Xoua iCHYIOTb TyMKH I0/10 BUHUKHEHHS CKJIAJTHUX [TPABOBUX MUTaHb Y 3B A3KY 3 IPHIAHSAT-
TAM OKPEMOT0 3aKOHY MPO KPUMiHaJbHI NPOCTYIKH, 3arajibHi MOJ0XKEeHHs sikoro Ha 90% moBTO-
PIOBAaTUMYTh NOJNOKEHHs 3arabHoi yacTuHU KprMiHanbHOTO Koekey Ykpainu (po cy0’ eKTiB -
SIHb, BUHY, cniByqaCTL MTOBTOPHICTB 1 cyKynHiCTL 00CTaBUHH, SIKI BUKJTIOYAIOTh KapaHiCTB JUSTHB,
3BUTPHEHHSI BiJ] IOKapaHHS TOI_I_IO) IO HE BIAMOBiZaTHME MPHHIUITY MiHIMIi3amii HOPMATHBHOIO
MaTeplany VYCKIamHATRCS TaKOXK 1 MPaBO3acTOCOBYA MPAKTHKA, OCOOIMBO OO BiIMEKyBaHHS
PI3HUX BUJIB KapaHuX AistHb [13; 16, c. 143].

Juist 6inbimoi apryMeHTaui'l' 3a3HAYEHOTO, TpeGa BKa3aTH Ha Te, 0 B OLIBIIOCTI €BpOIECH-
CHKUX KpaiH pi3HOBUIH KpI/IMlHaJII)HO KapaHuX JisiHb po3M1my}0TLcs1 B €TUHOMY KO,Z[I/I(I)IKOBaHOMy
aKTi — KpUMiHaJIbHOMY Koziekci. [IpoTe € Takoxk mpuKIagu pOSMlHleHHﬂ MPOCTYIIKIB B 1HIIUX CHC-
TeMaruzoBaHux akrax: [Toneina — Kogeke npo npoctymnku Big 1971 poky, Himeuunna — 3akoH nipo
MOPYILIEHHA TPOMaJICHKOro mopsaky Bix 1968 poky [3].

Sk 3a3naqae O.M. Bannypka, y npoekti KITK Ykpainu peanizyerbes ifes po3nonity Gpopm
JOCYIIOBOTO CIIIZICTBA HA «Ii3HAHHS IO KPHUMiHAIGHUM MPOCTYIKAaM Ta CIIIACTBO MO 3JI0YHHAMY
[6]. HiticHo, ni3HaHHS € (OPMOIO JOCYIOBOTO PO3CIiAyBaHHS KPUMIHAJIBLHUX TMPOCTYIIKIB, SIKE
3rijHo 3 HoBuM KIIK Ykpainu 31iHCHIOETBCS TPOTATOM OHOTO MICSIIS 3 JHSI TIOB1IOMJICHHS 0C001
PO MiJ03py Y BYMHEHHI KPUMIHAIBHOTO MPOCTYINKY (3 MOXKIIHBICTIO MPOIOBKEHHS CTPOKY [0
nBox MicsiiB) (ct. 219 KIIK Vkpainn).

Sk cTBepKye HavanbHUK ['oioBHOTO ciiguoro ynpasiinas MBC Ykpainu B.1. ®apun-
HUK, HOBOBBEICHHS, 00yMmoBieHI nmosBoro Hosoro KIIK VYkpainu, 3abe3nedars AOTpHUMaHHS
3aKOHHOCTI MiJl 4ac OOMEXKEHHS KOHCTUTYUIMHHMX MpaB JIOJUHU B KPUMIHAJIbHOMY CYJOYHH-
ctBi. Ognak neit KIIK Ykpainu He € 1ockOHaIUM, TOMY 3MiHH Ta JOTIOBHEHHS 11ie Oya1yTh BHOCH-
THCS TTiJT 9ac PaB03acTOCOBHOT MisTbHOCTI [14, ¢. 12]. JIocHTh 3aKOHOMIPHOIO Ta HAOIHIKECHOKO
JI0 CYy9acHUX YMOB HisUTBHOCTI IPaBOOXOPOHHUX OPraHiB, Xoua i He M030aBIeHO0 (haTaizMy,
BHIVISJIAE JTyMKa III0JI0 HEOOX1JHOCTI HEyXMUIIBHOTO JOTpUMaHHs monokeHb 3akony (KITK Vkpa-
THHM) HEe3aJIe)KHO BiJl TOTO, SIKi IEPEeBaKalOTh TIEPEKOHAHHS B CYCITUIBLCTBI 100 HOTO e(PEeKTHB-
HocTi [15, c. 194].

BucHoBku. Sk 0aunMo, MPOBADKCHHS 32 3JIOYMHAMU Ta MPOCTYIMKAMH 3IiHCHIOETHCS B
pizHux dopmax. bepyun e 10 ysarw, imes komudikanii KpUMiHATBHUX NMPOCTYIKIB Y €TUHOMY
Konexci (abo 3akoHi) mpo KpUMiHaIbHI IPOCTYIKH € JOCUTH AOLIbHOW0. Takuii miaxifa, Ha Haly
JTYMKY, J03BOJIUTh 320€3MeUUTH peati3allilo TAKMX YMOB:

— MOJaJIbINa TYMaHi3allil0 KPUMIHATBHOTO 3aKOHOIABCTBA;

— CIpOIIeHA MPOIEYPY MPUTATHEHHS 10 FOPUINYHOI BIAMOBIAAIBHOCTI OCIO, SIKi BANHUIIN
KpUMIHAJIbHI TIPOCTYIIKH;

— ONTHMI3aIlisl ASUTHOCTI OPTaHiB BHYTPIIIHIX CIpaB, MPOKYypaTypH Ta CyIy IIONO BHUSB-
JICHHS, pOSCHl,Z[YBaHH}I KpHMlHaJILHHX TPaBOIOPYIICHb T CYJOBOO PO3IISY;

— ONTHUMI3AIls JisIIBHOCTI opraHlB BHyTle_IHIX CIIpaB i3 PO3CIiyBaHHS KpI/IMlHaJII)HI/IX
MIPaBONOPYIICHb, IPUTIATHEHHS JI0 BiJIIOBIJAIILHOCTI 32 BAMHEHHS SKUX HE TATHE CYTUMOCTI.

3anpoBaKCHHS IHCTUTYTY KPUMIHANBHUX IPOCTYIKIB B YKpaiHi € HEOOXiTHUM €IEMEHTOM
BJIOCKOHAJICHHS HAI[IOHAJBHOTO 3aKOHOAABCTBA Ta MiIBUIICHHS €(DeKTUBHOCTI IPaBO3aCTOCOBHOI
npakTuky. OJHaK MOYaTKOBUH Mpoliec OB’ sI3aHU 13 BUHUKHEHHSIM PI3HOIJIAHOBUX MPOOJIEM SIK
TEOPETUYHOT0, TaK 1 MPAKTHYHOTO XapakTepy. Y 3B 3Ky i3 UM CIIJ IIe pa3 AOJaTKOBO MEPerIis-
HYTH JOUUIBHICTh (POPMYBaHHS YHHHOTO 3aKOHOJABCTBA 32 JIOTITHOIO CXEMOIO «Bill IIPOIECyalTb-
HUX JI0 MaTepialbHUX IPABOBUX HOPMY.
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