Kpuminanvro-npouecyanvte npago ma kpumiHanicmuxa

KPUMIHA/TIbHO-IIPOLIECYAJIBHE TIIPABO TA KPUMIHAJIICTHKA

APAKEJISIH P. @,

3m00yBau Kadenpu

KPUMIHAJIBHOTO TIpaBa Ta MpoLecy
(Hayionanvha axkademis ynpaeninms)

VK 343.137.9

€BPOIENCBHKI CTAHJIAPTH SIK IMAPATUTMA
PO3BYJOBU IHCTUTYTY MEIIALIIIL .
B KPUMIHAJIBHOMY ITPOIECYAJIBHOMY 3AKOHOJABCTBI YKPAIHHA

VY crarTi JOCHIDKYIOTBCS €BPOICHCHKI CTaHAAPTH Y cdepi MONITUKH BHYTPILOIHIX
CIpaB 1 MPABOCYIS SIK MApaJUrMH PO30yI0BH IHCTUTYTY MeMiallii B KpUMIHAIBHOMY
MIPOLIECYaIFHOMY 3aKOHOJIABCTBI YKpaiHh. 3a JIOTIOMOTOK CHCTEMHOTO aHaJi3y JOCITi-
JOKCHO Ta PO3KPHUTO CYTHICTh IHCTUTYTY MEJiallii yepe3 MPHHIIHUITY i BU3HAYaIIbHI ITOJI0-
JKEeHHI, BUKIa/ieHi B Pekomennartii Pagn €Bpormu Ne R 19 «IIpo mocepeanuirso B kpu-
MiHaJBHUX cripaBax» Bif 15.09.1999 p. it y PamxoBomy pimeHHi €Bporneticbkoro Corozy
«IIpo Micrie >kepTB 37104YNHIB Y KPUMIHATEHOMY CyI0uMHCTBI» Bix 15.03.2001 p.

Knrwuosi cnoea: incmumym mediayii 8 KpUMIHATbHOMY HPOYECYANLHOMY 3AKOHO-
0ascmei, €8pOneticbKi CMandapmu, NPUHYUNY THCIMUmMymy meoiayii.

B crartbe uccnenyroTes eBporeicKiue CTaHaapThl B 0071aCTH MOJTUTUKH BHYTPEH-
HUX JIEJT ¥ TIPABOCY/IUS KaK MMapaJInTMbI pa3BUTHS MHCTUTYTA MEIUAIINN B YTOJIOBHOM
MPOIIeCCYaNbHOM 3aKOHOMATENbCTBE YKpauHbl. C MOMOIIBIO CHCTEMHOTO aHan3a
HCCJIEI0BAHO U PACKPBITO CYIIHOCTh MHCTUTYTA MEAMALNN Y€pe3 MPUHIIUIIBI U OIl-
peaensomye nojaoxeHus, uznoxeHnsie B Pekomennannn Cosera EBponsr Ne R 19
«O nocpenHUYECTBE B YTOJOBHBIX Aenax» oT 15.09.1999 . u B Pamounom pereHnun
EBpomneiickoro Coroza «O mMecTe )KepTB MPECTYIJICHUH B YTOIOBHOM CYIOIPOH3BO/I-
ctBe» oT 15.03.2001 .

Kniouesvie cnosa: uncmumym meouayuu 8 y201068HOM NPOYECCYATbHOM 3AKOHO-
damenbcmee, egponelicKue CmaHoapmol, NPUHYUNBL UHCIMUIMYMA MeOUAyUU.

In this article, it is being researched European standards in the policy of the Interior
and Justice as a paradigm of building of the Institute of mediation in criminal procedure
legislation of Ukraine. By means of systemanalysis, the author of this article has investigated
and disclosed the institution of mediation through the principles and provisions set out in
the definitive Council of Europe Recommendation Ne R 19 from 15.09.1999 year “On
mediation in criminal cases” and the Framework Decision on the European Union “On
the place of crime victims in criminal proceedings” from 15.03.2001 year.

Key words: institute of mediation in criminal procedural law, European standards,
principles of mediation institute.

Beryn. JlocmimkeHHs i BUBYEHHS €BPOICHCHKUX CTAHAAPTIB y cepi MOMITHKY BHYTPIII-
HIX CIIpaB i MPaBOCYIJIS SIK ApAAUTMHU PO30yIOBH IHCTUTYTY Meialii B KpUMiHAIBHOMY TpOLie-
CyaJIbHOMY 3aKOHO/IaBCTBI YKpaiHU 3yMOBJICHO HHU3KOKO aCIEKTiB, SKi BU3HAYAIOTh HEOOXiAHICTh
YIPOBAKEHHSI IHCTUTYTY MeAialil B KpUMiHAJIbHE IPOLIECyalbHE 3aKOHOJABCTBO YKpAIHHU.
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Tak, y HaliOHAJIbHOMY 3aKOHOAABCTBI 3aKPIIJICHUI eBPOIHTETpalliiHII HalIpsSIM PyXy YKpa-
THH, SIKMI 3yMOBJIIO€ TPAHCIIO3UINIO “‘acquis communautaire” €Bporelickkoro Coro3y y IpaBoBy
cucreMy Ykpainu. Y cBoro yepry, PamkoBe pimenns €sporneiicbkoro Corosy «IIpo craryc morep-
MIJI0T0 Y KpUMIHATBHOMY CyZA04nHCTRBI» Bif 15.03.2001 p. € cknamoBoro “acquis communautaire”,
y AKOMY TIPUAUTIETHCS 3HAYHA YBara Meiamii B KpUMiHAIGHUX CIIPaBax.

Takox, mounHarouu 3 1995 p., Ykpaina € moBHonpaBanM wieHoM Paan €Bponu. Take wieH-
CTBO Iepedavae BiJKpuTe Ta e(peKTUBHE CIIBPOOITHUIITBO B JOCATHEHHI CITIIBHOT METH, BU3HAYEC-
HO1 B po3nini 1 Craryty Panu €Bponu i y KOHTEKCTI TOCIiIKYBaHOT TEMH Tiepenoavac 31iiCHeHHS
CIUIBHUX JI€BUX 3aXO0JliB Y MPaBoBiii cdepi, o0ymoBinennx Pexomennariero Ne R (85) 11 Komirery
MIHICTpIB JAep:kaBaM-wieHaM «lIpo cTaHOBHIIE MOTEPHIJIOro B MeKaX KPUMIHAJIBHOTO MpaBa Ta
KpuMiHanbHOTO npouecy» Bix 28.06.1985 p. ta Pexomennamieto Ne 6 R (87) 18 Komirery wmi-
HICTpiB AeprkaBaM-uiieHaM «I1[0710 crpoleHHsS CTPYKTYpH CUCTEMH KPUMIHAIBHOT IOCTHUIII» Bij
17.09.1987 p.

Burie3a3naueHIMHU peKOMEHIAISIMY AepKaBaM-wieHaMm Panu €Bponu IpomoHy€eThCs T1e-
PETISTHYTH CBO€E 3aKOHOIABCTBO 3 METOIO 3a0€3MEUCHHS MOKIIMBOCTI II03aCYAOBOTO BPETYIIOBAHHS
CTIOPIB, 0COOJIMBO MIOI0 KPUMIHAIBHUX MTPABONIOPYIICHb HEBEIMKOT i CepeTHBOT TSIKKOCTI. AJie Ha
CBOTOJIHI CIIOCTEPITa€ThCS BiIBEPTE HiBEIIOBAHHS YKPaTHOIO BUIIE3a3HAYCHUX MIKHAPOIHO-TIPA-
BOBHX 3000B’s13aHb y pO3pi3i J0CHIipKyBaHOT mpoOieMu. Takuil cTaH pedeill € HeNPUHHATHAM 151
JIEMOKPATUYHO{, TYyMaHICTHYHOI, COI[iaIbHO OPi€HTOBAHOI KpaiHH, KOMIIPOMETYe YKpaiHy B o4ax
MDKHAPOJHOT CIINBHOTH Ta MiJUITa€ HEraifHOMY BUIIPABICHHIO. YCYHEHHS TaKOTO CTaHy peuci
nepeadadae 3A1ICHEHHS! CUCTEMHOTO JIOCIHIHKEHHS 3a3HaY€HOI TEMH 3 METOIO MOJIAbIIOT IMILIe-
MEHTalli] €BPOINEHCHKUX CTAaHIAPTIB B ACHEKT1 BIPOBA/HKEHHS IHCTUTYTY Meialii B KpUMiHaJIbHE
poIlecyalbHEe 3aKOHOJABCTBO YKpATHH.

3HAYHUH YHECOK y JIOCII/PKEHH] €BPOIEHCHKUX CTAHAAPTIB Y cepi MOTITHKH BHYTPIIIHIX
CIIpaB 1 IPAaBOCYIJIS K apa UMK PO30YI0BH IHCTUTYTY MeJIialii B KpUMiHAIBHOMY ITPOIECYallb-
HOMY 3aKOHOJIAaBCTB1 YKpaiHM 3poOmiIH Taki 3apyOixkHi BUeHI, Ik X. Aikmepos, 1. Aiiprcen, X. be-
cemep, P. bym, JI. TonoBko, A. I'pacenxkosa, I. 3ep, I. Mare, P. Mackynos, M. Paiit, E. Emyopr,
T. Mapmamn, I1. Konn, I'. beitzemop, JI. Bonrpeiis, /1. Hece, T. JlenucoB Ta iHI, a Takox BiTYN3-
HsH1 HaykoBii: O. bo6pos, A. T'oposa, 1. Boiitiok, FO. Mukutun, B. Mansapenko, JI. [inpkoBelp,
B. 3emnsHcbka, B. 3amuiyc, /1. Kopmkenko, O. Kopanenko, C. Omniinuk, K. JIsoddnep-Konpan,
B. TpyOnikos, [. Emenbsnos, O. [lepenanap Ta iHIIi.

He3spaxkatouu Ha npoaHanisoBaHi HayKOBIISIMU 3,Z[O6YTKI/I B JIOCITIIKYBaHIi HpO6J'ICMi B Hay-
KOBIH JTiTepaTypi, y BITIN3HIHHX 1 33.py61)KHI/IX HpaBHI/IKlB 6pa1<ye CHCTEeMHUX JOCITIHKEHb €BPO-
MeHCHKUX CTaHI[apTlB y c(epi TONITHKYA BHYTPILIHIX CIPaB i IPaBOCYIIS K TapaIurMu po30ymo-
B {HCTUTYTy Memiamii B KpUMiHAJIBHOMY ITPOIIeCyaTbHOMY 3aKOHOAABCTBI YKpaiHH.

[TocranoBKa 3aBaHHA. METOI CTaTTi € CHCTEMHHMIA aHali3 €BpPOINEHCHKUX CTaHAAPTIB y
cepl MOMITUKYM BHYTPIIIHIX CHOpPaB 1 MPaBOCYAS SIK MAapagurMu po30y0BH 1HCTHTYTY Memiamii
B KpUMiHAJIBHOMY MPOLECYanbHOMY 3aKOHO/IaBCTBI YKpaiHu, 110 nepe):[6aanHMe JIOCITJPKEHHS
51 PO3KPUTTS CYTHOCTI 1HCTUTYTY MeJialii yepe3 NpUHIHUIK Ta BU3HAYAJIbHI TIOJOKEHHSI, BUKJIA-
neni B Pexomenpanii Pagu €poru Ne R 19 «IIpo nmocepeaHUITBO B KpUMiHAIBHUX CIPaBax» Bij
15.09.1999 p. it y PamkoBomy pimenni €Bpomneiicbkoro Corosy «IIpo Mmicie xepTB 3JI04HHIB Y
KpUMiHAJILHOMY cymnounHCTBI» Bif 15.03.2001 p.

Pesynprati mociipkeHHs. €BpONEchKi NPaBOBI CTaHIAPTH THCTUTYTY Mefiarii 3acHO-
BYIOTh KOHCEHCYaJIbHY MOJICIIb aHai30BaHOT IHCTUTYIIHHOT OCHOBH Ta B MEXax €BPOICHCHKOTO
KOHTHHEHTY TI0/IaHl y BUIIISAI HU3KW PEKOMEHAIH 1 pinteHs Pagn €Bponw, a came: Pexomenna-
mist Ne R 19 «IIpo mocepeaHUIITBO B KpUMiHAJIbHUX cripaBax» Bix 15.09.1999 p. [1]; Pekomenna-
mist Ne R (85) 11 Komitery miHicTpiB aepkaBam-uieHaM «1llogo cTaHOBUINA MOTEPITITIOrO B paM-
Kax KpUMIHAJIBHOTO MpaBa Ta KpUMiHAIBHOTO mporiecy» Bix 28.06.1985 p. [2]; Pekomenaaist Ne 6
R (87) 18 Komitety minicTpiB nepkaBam-uwieHaMm «l1lo70 cipolieHHs CTPYKTYpH CUCTEMH KPUMi-
HajibHOT rocTulii» Big 17.09.1987 p. [3]. KoncencyanbHa Mozeb IHCTUTYTY Meaialii Mixk moTep-
TIUTAM 1 IPAaBOIIOPYITHUKOM Yy Mexax €Bporeiicbkoro Coro3y mogana PamkoBum pimenssm «I1po
MICIIE JKEPTB 3JI0YMHIB Y KpUMIHAILHOMY CymTOYuHCTBI» Bia 15.03.2001 p. [4].
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3 omay Ha Pi3HOBEKTOPHMI XapakTep periaMeHTallli IHCTUTYTy Meialii BBaXkaeMo 3a
JIOLIJIbHE 30CepeIuTH 0COONMBY yBary Ha aHasli3i MPaBOBUX aKTiB, sIKI MAIOTh BU3HAYAIbHE MiXK-
HapOIHO-IIPAaBOBE BU3HAHHS, 30kpema Pexomennanii Pagu €pornu Ne R 19 «IIpo nocepeaHnuTBo
B KpUMIHABHUX cripaBax» Big 15.09. 1999 p. it PamxoBomy pinienHi «[Ipo miciie skepTB 3704HHIB
Yy KpHUMiHAJIBHOMY CyI04MHCTBI» Bix 15.03.2001 p.

Tak, ynpoBaKeHHSI IHCTUTYTY Meiaiii B KpuMiHalbHE TpoIiecyallbHe 3aKOHOIAaBCTBO Kpa-
iH €Bporu 1oB’s3aHe 13 mpUHHATTIM 15.09.1999 p. Pekomennanii Pagu €Bporu Ne R 19 «Hpo
MTOCEPETHUIITBO B KpI/IMlHaJIbHI/IX crpaBax». st PexomeHnarist po3po6neHa KomiteTom ekcniepTis,
30Kpema €BpONEHCHKUM KOMITETOM 13 KPUMIHAJIBHUX CIIPAB, 1 MiHICTPAMH FOCTHUIIIT KpaiH €Bpom/1
sIKi € (axiBIAMHU B raiy3i KpUMiHAJIBHOTO MpaBa Ta MPOIECY, CIPSIMOBaHA HA KOHCONIAIIo0 3y-
CWJIb JIeprkaB wieHiB Pagu €Bpormu 1moo peanisaiii mporpam BiJHOBHOTO PaBOCYAAs i epeada-
Yae BUKOPUCTAHHS Meiallil y KpUMiHABHUX CIPaBaX SK THYYKOTO Ta BCEOXOITHOTO IHCTPYMEHTA
3 METOIO CTBOPEHHSI aIBTEPHATHBY TPAIUIIIIHHOMY CYJOBOMY IPOBaKeHHIO [ 1].

AmnanizoBaHa Pexomenpaliisi Hacammepea ajJpecoBaHa KEPIBHHUIITBAM YCIX KpaiH-4YJICHIB
Panu €Bponu it 30cepe/kye OCHOBHY yBary Ha IMpaBoOBY Ta IHCTUTYIIHY OCHOBH (DYHKIIIOHYBaH-
Hsl Mejiallii ¥ BiTHOBHOTO mpaBocymis. Pekomernnarist Panqun €Bporn Ne R 19 ckimanaernbes i3 mie-
CTH OCHOBHUX PO3/LIIB: «3araibHi NOJIOKEHHS (BU3HAUCHHS )»; «3arajibHi IpUHIHINY; «[IpaBoBa
OCHOBay; «MicIie opraHiB KpUMiHaJIbHOI FOCTHUIIIT B Memianii»; «Opranizamis Memiamiiy; «[lomanb-
WA PO3BUTOK cUCTeMH Meiatiin» [1].

Mu BBa)XaEMO 32 JIOLITIbHE PO3KPUTH CYTHICTbh aHAJI30BAaHOI'O SIBUILA YepPe3 BU3HAUAIBHI
MIPUHIIMIIY, SIKi MICTATBCS B JIOJATKy 10 aHANi30BaHOI PekoMeHaii i yBaKarOThCs 3aCaHHUYOI0
YaCTHHOIO aKTa.

Tak, IpUHINT aBTOHOMHOCTI CITy’KO Meniamii rmepen0avyae akTUBHY Y9IacTh 3alliKaBICHHX
CTOpiH, BUMArae BiJITIOBITHOI aBTOHOMII ITiJ] Yac 3aCTOCYBAaHHS IMPOIEAypH Memiartii. 3ais J10-
CSITHEHHS 11i€1 MeTH, MeJiallisi IOBUHHA OCHOBYBATHCS Ha BJIACHIN JIOTIKO-CTPYKTYPHIA MOJIEITI,
sIKa BIJIPI3HSIETHCS B1JT JIOTIKO-CTPYKTYPHOT MOJIeITi CTaJIiii KpUMiHAIBHOTO mporiecy. [Ipu3HadeHHs
KPUMIHQJIBHOTO MPOIIECY TOJISATAE B OILIHIOBAHHI a0CTPaKTHOI BUHH, KBai(iKarmii JisTHHS Bifmo-
BiJTHO JIO CKJIaJy KPUMIHAJIBLHOTO MPABOTIOPYIICHHS, BU3HAYEHOTO B HOPMAX MarepiajibHOTO KpH-
MIHAJIBHOTO TIPaBa, Ta 3aCTOCYBAaHHI MOKApaHHS B MEXaX CAHKIIi CTATTI KPUMIHAIBHOTO 3aKOHY
a0 axtuBizanii peaOimiTaniifHux 3axofiB. 3 iHIIOro OOKy, Meiamis MOTpedye MEBHUX CIPHUSAT-
JIUBHX, HEMIAOJOHHUX YMOB, CIIPSIMOBAHUX HA BIIKPUTO HAJAIITOBAHY NUCKYCIIO, ITiJ Yac SKOI
MOXKJTIBHM € BiJIbHE BHPAKCHHS BIACHUX E€MOIIiif, TIOUYTTIB Ta aKTUBHHH MONIYK TBOPYHUX 1 IIPaK-
THYHHX PIllIeHb, 110 BiJNOBIJAIOTh PeaJbHUM MOTpedaM MOTEPIHIOro i peanbHIi MOXKIUBOCTI
MPaBOMOPYIIHNKA pea6iniTyBaTHc;{ B 04Yax MOTEPIILIOro.

Pi3HOBM I aBTOHOMHOCTI, nepen6aqum/1 y Pexomennartis Pagu €Bporu Ne R 19, Mmoxe OyTr
BH3HAYCHUH K «yMOBHA aBTOHOMHICTB» Y MEXaX CUCTEMH KPUMiIHAIBHOTO TPaBOCY/Is [1]. Ta-
KHid cTaTyc repeadavae 4acoBi MEXi Ta cBOOOMY JIiil, HEOOX1MHUX JIJIsl HAArOJKSHHS BiJIKPUTOI
Oeciiu, Takuii CTAaTyC € ICTOTHOIO MEePeBarolo Meiallii, sika He BUXOIUTh 3a MEXi KPUMIHAIIBHOTO
IpoLIeCyanbHOTO MpoBa/pKeHHS. Tak aepikaBa B 0co0i mpokypopa abo cyadi (cymy) Mae 3Mory
KOHTPOJIOBATH Pe(IeKCito KpUMIHATIBHOTO KOHMIIKTY (KpanHanLHoro [IPaBOMOPYIICHHs) i He
BXKHBATU 33aXOJIIB KOHTPOJIO JI0 NEBHOrO 4acy. [lorepninmii i mpaBoOMOPYIIHUK Y IbOMY BHIIAIKY
MAaIOTh MOKITUBOCTI JIUIsS aKTHUBI3AIliT BIACHUX Ji¥ Ta 30€piraroTh BIIACHY aBTOHOMIIO B CHCTEMI KPH-
MIHAITBHOTO MPaBOCYAs. Y el Mepiof MpoIecoM Kepye JOTIKO-CTPYKTYPHA MaTPHUILI iHCTUTYTY
Mejiaiii, Ska MiAMopsIKoBaHa KPUMIHAIBHAM MPOIECYATbHUM TpaBUiIaM MpoBajpkeHHs. [lics
TOTO SIK OyJTH 3acilyXaHi BCl CTOPOHH W JIOCSTHYTA CITIIbHA MO3UIIIT (KOHCEHCYC) y MeKax IMpolie-
Jypy Mepiariii, KpuMiHaJIbHA CIIpaBa MePEacThCs Ha HACTYITHE KpUMiHATIbHE TPOBA/HKEHHS, Y Me-
JKax SKOTO MPOKYPOP UM CY[UIsl MAIOTh TIPABO 3aCTOCOBYBATH BIIACHI TUCKPEIiiHI TOBHOBAKEHHSI,
30KpeMa BUPIIIYBATH MUTAHH PO 3aKPUTTSI KPUMIHAIBHOI CIIPABH; MIPOIOBKYBATH KPUMiHAIBHE
MepPEeCITiyBaHHs 3 MOJAJIBIINM YXBAJICHHS 00BUHYBAJIBLHOTO BUPOKY [5].

Hacrynawmii npuHun — dobposinbricms, koH@pioenyitinicms i neynepedcenicmo. [Ipun-
LU JOOPOBLTBHOCTI OXOIUTH Bif i€l y4acTi, sKka € crienuigHor0 st Meaialii. AKTHBHA y4acTh
MOXKJTFBA 33 YMOBH YHHKHEHHSI CIEMEHTIB HpUMYCY. [JJ00pOBIIBHICTh € CKIaJOBOI0 OYIb-SKOTO
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pisHOBUY Hpoueaypu mexiamii. OaHak Oyiu BHCIOBICHI CYMHIBH 3 IPUBOAY BiJCYTHOCTI MEB-
HOI Y «pEeabHOI» IMi03PIOBAHOI YU OOBHHYBaueHOI 0COOHM, 30KpeMa BUHHKAIO MHTAHHS, (YU
HE 3[IHCHIOE KPUMIHAJIBHUH MPOIEC TUCK HA MPABONOPYIIHHUKA TTiJ 9ac MPUUHATTS HUM PIillICHHS
PO 3TO/Yy YH BiIMOBY HA Y4acTh y poueaypi Memiamnii?». lle muTanHs mupoko 00roBOPIOBAIOCS
excriepramu KomiteTy 3 muTaHp Memialii B KpUMIHAIBHAX CIpaBax 1 TICHO MOB’S3aHO 3 BUMOTa-
MU HaJIS)KHOT ITPAaBOBOI NIPOIIEYPH, sIKa Mepedadae KpUMiHaAIBHI MPOIECyalbHI TaApaHTIi 3aXHUCTY
CTOPOHH BiJl HEPABOMIPHOTO TUCKY [6, c. 39].

Tak, Ha MOYATKOBHUX CTAiAX KPUMIHAJIHHOTO MPOBAHKEHHS 3a00POHAETHCS 3aCTOCYBAHHS
Oy/b-sIKOTO TUCKY MiJ] 9ac MPUUHATTS PilICHHS PO y4acTh y nponeaypi mexianii. ¥ 11 maparpaci
npuHiumniB Pexomennanist Pagu €Bponu Ne R 19 witko BuzHadeHo Take: «3a00pOHSETHCS CIIOHY-
KaHH$ MMOTEPIIIOro Ta MPaBOMOPYIIHUKA A0 Y4acTi B mpoueaypi Memiamii Oyab-aKuMHU HET00po-
coBicHUMU 1wIsiXamu» [1]. Y moscHioBaibHii 3amucti 1o Pexomengauii Pagun €Bponu Ne R 19
HAJIAETHCS PO3MIMPECHE TIIYMAuCHHS ITUTAHHS MPOLECYaIbHIX MPaB i TapaHTid Ha MiICTaBi CT. 6
€Bpomneiickkoi KoHBEHIIIT 3 TpaB JIIOMUHH, 30KpeMa IpaBa Ha CHPABEIUIMBUI CYTOBHI PO3IIIL,
1 Ha MIZCTaBI HOPM MPEIEACHTHOTO TpaBa, BUKIAJCHUX y PillleHH] €BPONEHChKOrO CyIy 3 MpaB
momuHn y «Cripasi [leBeep (Deweer case)» [7, c. 47].

V pimenHi y «Cnpagi JleBeep» po3misaaeThcs MATAHHS PO BIIMOBY BiJl «IpaBa Ha JJOCTYI
JIO CyIly» Ta YMOBH, y 3B 3Ky 3 SIKHMHU Taka BiJIMOBa BiJIMIOBIJIa€ MPOIECYaIbHUM IIpaBaM 1 rapaH-
TisIM CTOPiH KPHMiHAJIBHOTO MPOLIECY, MOBA 1€ PO 3aKOHHICTH PIillICHHS IIPO BiIMOBY BiJl «IIpaBa Ha
JOCTyT 710 cyay». OTxe, BiIIOBIIabHICTb 1I0/I0 LIbOTO MATAHHS MMOKJIA/IeHA HA OPraHu KpUMiHAIb-
Horo npaBocynzs: « THCK Ha CTOPOHH KPUMIHAIBHOTO MPOBAIXKEHHS 3 00Ky OpPraHiB KPHMiHAJIBHOTO
IIPaBOCY/IS 3 METOIO OJIEPKaHHSI 3r0I Ha y4acTh y IpoLeLypi Meaianii 3a00poHseTbes». CTOCOBHO
IT17I03PFOBAHOT0 HACIIIKK HOTO BiIMOBH BiJl IporieaypH (Tpoliecy) Meiaii He MOBHHHI OyTH GBI
TSODKKHMHU, HIK Ti, SIKI BUTUTMBAFOTB 13 MIPOIIeCcy Meialiii y BUMaaKy i 3acTocyBaHHs [7, c. 49].

VY mporeci Memianii 3a00pOHSETHCS 3aCTOCYBaHHS Oy/Ib-KOTO TUCKY Y MPUMYCY Ha ITiJI-
03PIOBAHOTO YU OOBHHYBaUYE€HOTO 3 METOK) MOTHBYBATH HOTO JIO MPOIMOHYBAHHS O17IBIIIOTO PO3Mi-
py pemapariiif. OnHi€0 3 OCHOBHUX YMOB HEAOMYIIECHHS MOPYIICHHS i€l TapaHTii € 000B’s3k0Ba
HPUCYTHICTH NMPEICTABHUKIB CTOPiH, 0COONMBO Mia yac MpoBeAeHHS KoHpepeHiiil. HactymHoio
MIPEBEHTUBHOIO YMOBOIO MOPYIIEHHS aHAII30BAHOI FAPaHTIl € MOXKIIMBICTh HAJAHHS MPABOBOI J0-
MIOMOTH T1J03pI0BAaHOMY UM OOBHHYBaueHOMY 3 OOKY IOpPHUCTIB, (paxiBIiB y raiy3i mpasa, aJiBOKa-
TiB, SIKi HE NPEACTaBIISIOTh HOro iHTepecH (MpaKTHKa MPeICTaBICHHS iHTepeciB 3 OOKY a/IBOKaTiB
icaye B Hoiif 3emannii B cucTeMi IpaBOCYIAs Y ClipaBaX HEMOBHOMITHIX ). [loreprmina ctopona
TaKOX TIOBHHHA MaTH MPaBO Ha MPaBOBY JOMOMOTY MOIOHOTO XapakTepy, Ky HeoOXiaHo Oyio O
HaJaBaTH Ha 0e30IIaTHINA 0CHOBI 200 3a PaxyHOK IPaBOMOPYIIIHUKA, KO TOTSPIIIHNA HE B 3MO31
OIJIATUTH TOHOpapH ropucTiB [8, c. 12].

KpuminansHUI TiporiecyalbHUE TOPSIOK MPOLIEAYPH Meiallii OCHOBAaHHMH Ha JBOX B3aEMO-
OB SI3aHMUX EJIeMEHTax: KOH(ieHIitHOCTI i HeynepemkenocTi. KoHdineHiiiHicTh € BUMOToo
PO HETPUITYCTHUMICTh PO3TOJIOIICHHS Ta BUTOKY iH(OpMaIlii, ofgep:kaHoi CTOPOHAMH MpOLECY
Menianii Ha 3ycTpiuax, KOH(EPEHIIsIX B iIMIepaTUBHOMY MOpsiAKy. Y Pexomenpanii Pagu €Bpo-
iy Ne R 19 3a3naueno take: «/{uckycii B mporeci Menianii MaroTh KOH(GIASHUIHHUN XapakTep Ta He
I AJSITaI0Th BUKOPUCTAHHIO B MAOyTHEOMY, TaKe BUKOPUCTAHHS MOKIIABE 32 3TOI0I0 CTOpin» [1].

[pu eomy B maparpadi 30 Pekomernanii Pagu €Bporm Ne R 19 y BUIIISIII BUHSTKY 3BEpTAETh-
sl yBara Ha MOXKJIMBICTb 1 00OB’SI3KOBICTh MOPYIICHHSI TIPHHITAITY KOH(IICHIIIHHOCTI, SKIIO TaKa iH-
(hopMarlisi MiCTHTh BiZIOMOCTI IIPO MOYKITUBICTH CKOEHHS TSDKKOTO 3JI0YMHY (KPUMIHAILHOTO TIPABOIIO-
PYIICHHS) B MaliOyTHROMY, y IIbOMY BUTIAJIKY Taka iH(opMallis moBHHHA OyTH IepeiaHa 3alliKaBIeHUM
0c00aM Ta YIIOBHOBAKEHNM OpraHaM. AJre 1Iie OUTBII AUCKYCIHHIM € MUTaHHS PO 00CSIT, MeXi i mops-
JIOK HamaHHS iH(OpMAITii 32 pe3ylsTaTaMy MPOoLEeAypH Meialiii opranaM KpIMiHATBHOTO TIPABOCY/IS.

[punnun xkoHpigeHNIHHOCTI nependadae iHPOPMYBaHHS OpPraHiB KPUMIHAIBHOI IOCTHULIIT BU-
KJIFOYHO MPO Ha3By MPOLETYPHU, Ha AKilf 3HAXOAUTHCS PO3MISLA KPUMIHAIBHOI CIIPaBH, MepelaHoi Ha
Meialio, 1 Haci Ky npouecy Meaianii. Tak, BiAMOBiTHO 10 MojokeHb naparpada 32 Pekomengaii
Pamu €Bporr Ne R 19, «momoBip Memiatopa He MOBUHHA PO3KPHBATH 3MICT MIPOLIECY Meiarlii, Ta-
KO MeJliaTop He MOBHHEH HAJIaBaTH OLIHKY JisIM 1 MOBEIIHKH CTOPIH y Tiporieci memiarii» [1].
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He MeHII BaXIMBUM €JIEMEHTOM IpOoLIeCy MeJialii € Jonep kaHHs MPUHLUITY HeyIepeakKe-
HOCTI, SIKMW XapaKTepu3ye Ta BU3HAYAa€ CYyTHICTh TEPMiHA «Me[iallish», 30KpeMa «Meiallis OBUHHA
TIPOBOJITHCS Heynepe):pKeHO» Pazom i3 TMM Menialisi B KpI/IMiHaJ'IBHI/IX crpaBax mependadae neBHI
TPYIHOLI, TIOB’s3aHi 3 HEOOXIIHICTIO BCTAHOBJICHHS 1 ocyny KpI/IMlHaJ'ILHOFO TPOTHIPABHOTO IUSTH-
Hi. BomHouac mieBicTh i e(beKTI/IBmCTL MeJTiarii 3aJIe)UTh Bix MancrepHocn MezuaTopua CTBOPUTH
armocepy yBa>1<HOCT1 Ta BBIWIMBOI IIOBary /10 JOBOIB 1 CYIDKEHB CTOpIH MpoIIeCy Meiartii, mod KO-
Ha CTOpOHA Bi/TIyNa «BU3HAHHS) (recognltlon) ce0TO TIO3MITiST KOXKHOI CTOPOHH TTOBHHHA OyTH 3p03y-
MLJIOKO 1 MOy TOIO. Meniarist B KpI/IMlHaJH)HI/IX CpaBax Mae MONIHHYTH BCE HAMPYKCHHS Ta 3HAUTH
OanaHc MK HEOOX1AHICTIO BCTAHOBIICHHS i OCYAy KPUMIHAJIBHOTO AiSHHS 0e3 Oy/ib-sIKNX CyMHIBIB, 3
OJIHOTO OOKY, a 3 HIIIOTO — «HAJIaTH PYKy JIOIOMOTTD) MiJO3PIOBAHOMY Y1 OOBUHYBAaIEHOMY 3 THM, 11100
JIOTIOMOTTH BCTAHOBUTHU COLIIAJIbHI 3B’S13KH, SIKI BUSIBUINCS BTPAYCHUMH. Y TOSICHIOBAJIBHIN 3amMCIIi
HaroJIoUIyBajIoCs: «3aJIMILIAI0YHUCh HeYIePEIKEHUM, Me/IiaTop He TIOBHUHEH 3a0yBaTH Ipo Te, 1110 CKOE-
HO NMPOTUNPABHE JiSHHSA, 37I0YHMH, BIANOBIIAIEHUM 32 sIKE 3aJIMIIAETHCSA PABOMOPYILIHUK [1].

«3araJlbHOIOCTYITHICTBY 1 «JOCTYIHICTh Ha Oy/Ib-sKil CTaIi1 KPUMIHAIBHOTO MPOIECY» — ICH
TIPUHIIAIT € OTHUM 13 3arajJbHUX MIPUHIIUIIIB TA PO3TIIAECTHCS JepPKaBaMH-WICHAMH SIK KSPIBHUIITBO
no mii. ITicns 3aKiHUSHHST eKCIIEPUMEHTAIBHOI CTalii Meiallis TOBUHHA OyTH TIOCITYTOR, JOCTYII
JI0 SIKO1 € BIIKPUTUM Ha Oyib-sIKiil cTaii KpUMiHAIBHOTO TIpotiecy. [Ipu oMy HE0OX1IHO HAroyo-
CHUTH Ha TOMY, III0 peKoMeHanii Pagu €Bpony He MalOTh IMIIEPaTHBHOTO, 3aTaIEHO000B I3KOBOTO
xapaktepy. [IpaBoBa cyTHICTb 1 mpHpoOa peKOMeH 1alliil 3BOANTHCS 0 HaJaHHSI HACTAHOB IIPABOBOTO
XapakTepy, BEKTOPIB PyXy Ta IOPUAWYHUX OOIPYHTYBaHb THUM, XTO MAa€ Hamip iX BHKOPHCTOBYBa-
Tu. Peanizanisi pekomenaaiiii morpedye iHIIIATUBH OKPEeMHX OCI0, TpyIl, pyxiB ab0 yCTaHOB, 1100
3aMpOBAJUTH, YTUTUTH B KHUTTS B JA€pKaBax-4wieHaX HaMipu Ta KepiBHI MPUHLUIIM, SKI MICTATbCS B
pekoMenanisix. L{iHHicTh 1 cHila TaKMX PeKOMEH[allii OCHOBaHa Ha Oe3moraHHii peryTarii Pagu
€Bponu Ta 37aTHOCTI OKPEMHX OCI0 1 TPYI BUKOPUCTATH 11 33]UIs BIPOBAKECHHS i7ei BIJIHOBHOTO
npaBocyis. BogHowac, 11100 pekoMeHartist Oysa BTiieHa B )KUTTS, HEOOXiTHUM € 11 BIPOBaPKCHHS B
MIPaBOBY MOJIITHKY 1 3aKOHOJIABCTBO JIepKaB-4icHiB. Pexomennartii Pagu €Bpornu MicTATh KOHKPETHI
KEpIBHHUIITBA, TTOB’5I3aH1 3 BUPIIIEHHSM HU3KH ITUTAHb Y C(epi BITHOBHOTO MPABOCYAS, CTBOPCHHIM
1 BIIPOBaKEHHM CITyk0 Mmemiariii. Pazom 3 THM Memiaiis 3auinae Micie Uit CBOOOIM i 111070
MOXJIMBOCTI 3aCTOCYBaHHsI 0ararbOX iHIIUX PIlIEHb Ta MIPAKTUYHUX 3aXO/IB, SIKI MOXKYTh BUSBUTHUCS
KOPHCHUMH TIiJ] YaC BUKOHAHHS BUIIE3a3HAYSHUX BUMOT 1 IIPUHIIUITIB.

Konu moBa iinie mpo HeoOXiIHICTh 3aKOHOJAaBUOTO 3aKPIIJICHHs IHCTUTYTY Meaialii B Me-
Kax €BPONEHCHKOTO KOHTHHEHTY, MPEICTABICHOTO IepKaBaMu-wieHaMu €Bporeiickkoro Coro-
3y, TO BAPTO 3rajlaTH PO PamkoBe piIHeHH)I €Bporeiicbkoro Coro3y «Hpo MiCIIe KePTB 3JI0UHHIB
y KpI/IMlHaJ'ILHOMy cymounHCTBI» Big 15.03.2001 p [4] VY bOMY aKTi MPUALIAETHCS 3HAUHA yBara
Memiamii y KpI/IMlHaJII)HI/IX crpaBax, Menialis y KpUMiHaJIbHUX CTIPaBax BU3HAYAETHCS SIK IIPOIIEC
MOIIyKy 10 a0 Tix Yac KPUMIHAIBHOTO IMPOIECY B3aEMOMPUHHATHOTO DIMICHHS MK IOTEp-
MMM 1 TPaBOMOPYIIHUKOM 32 ITOCEPEAHUIITBOM KOMIIETEHTHOI 0co0M — Mmexiatopa. Y ct. 10
PamkoBoro pimenns €spomneiicskoro Corosy «IIpo Miciie *epTB 37104HHIB Y KPUMIHAIBHOMY
cynounHcTBi» Big 15.03.2001 p. mependayeHo Take: «... KOXKHa JepraBa-ujieH €BponeiicbKoro
Co103y NOBUHHA JTOKJIaAaTH 3yCHILIS 3a/UIsL CIIPUSHHS 3aCTOCYBAaHHIO MeJliallii B KpUMiHAIbHHUX
CIpaBax MO0 KPUMIHAIBHUX IPABOMOPYIICHb, SIKi BOHA BBa)KATUME SIK TaKi, [0 BiAIOBIAAI0TH
TaKHM 33aX0JlaM, 1 [IOBUHHA FapaHTyBaTH IPUAHATTS OyIb-IKO1 Yroau, o0 HaAXOTUTHME BiJl TI0-
TEPIILIOrO Ta MPaBONOPYIIHUKA 32 IiICYMKaMH 3aCTOCYBaHHS IMpoleaypu memiamii» [4]. Lum
PimennsMm kpainu-wienn €pporneiicbkoro Corosy 10 22.03.2006 p. 3000B’s13aHi Oyau YXBaJTUTH
3aKOHH, fKi 3a0e3neuyBaiu O ynpoBaKEHHS MOCEPETHUIITBA B KPUMIHALHUX CIIPaBax 1 MpH-
WHATTS 10 pO3MIISAY OyJb-SIKUX YrOJ MiX MPaBONOPYITHUKOM Ta IMOTEPILIUM 3a TIOCEPETHHII-
TBOM Mejiaropa.

[lix vac ananizy i JOCTIKEHHS IHCTUTYTY MEAiallil MiX MOTEPIUIUM 1 IPABOMOPYITHUKOM
MU TIPONIOHYEMO BUKOPUCTOBYBATH HIKUETIOAAHUN KOTe31HMIA JialeKTHYHUN JOpOOOK, 00YMOB-
JeHui “acquis communautaire” €Bpomnelicbkoro Coro3y, SKUH IMIJIEMEHTOBAHUHN y MOJIOKEHHSIX
PamxoBoro pimennst €Bporeiicbkoro Coro3y «IIpo micie xepTB 3II09HHIB y KPUMIHATBHOMY CY-
nourHCTBI Biax 15.03.2001 p. (puc. 1).
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Tapanmysanns ma 3abesnedeniss mediayii 6 npoyeci KPUMIHATbHO20 CYOOYUHCMEA
w000 BU3HAYEHO20 KOO KPUMIHALLHUX NPAgonopyuiens. I apanmysanis npasa na me,
wWo 6y0b-5Ka y200a MIdC NOMEPNINUM [ NPABONOPYUHUKOM, OOCSISHYMA Nio uac maxoi mediayii 6
KPUMIHATbHUX CNPABAX, Modce Oymu nputiHama 0o yeazu.

Lapanmyeanus, 6i0nogioHO 00 HAYIOHATLHUX HOPM, HAOAHHS NOMEPRLIUM,
SKI MAIOmMb cmamyc cmopin abo c8i0Ki6, MONCIUBOCII GIOWKOOYSAHHS GUMPAM, SIKi OHU 3A3HANU
6 pe3ynbmami ix 3aKOHHOI yuacmi 6 KpUMIHAIbHOMY CYOOUUHCMEL.

Tapanmyeanns 1l 3a6e3neuenns 6i0N06iOHO20 PieHsl 3axucmy 0Jisi ROMEPRINUX | IXHIX pOOuHis,
besnexu ma 3axucmy iXHb020 0COOUCMO20 JCUMmMs 8 Mux cgepax, oe, Ha OYMKY
KOMNemeHmHUX 0Ci0, iCHY€e pU3UK.

Tapanmyeanus niocomosku haxieyie, siKi 3anyueHi 00 po3enady cnpasu
abo 6YOb-AKUM THUUM YUHOM 83AEMOOTIOMb 3 NOMEPRITUMIUL.

T'apanmysannsa naoanus nomepninomy cneyianshoi 0onomoau (0e3KoumosHe KOHCYIbmMy8anHs,
nocyau cneyianicmie ma opeanizayii, AKi HAOAIOMb O0NOMO2Y NOMEPNINUM, I0PUOULHA DONOMO2A).

Tapanmyeanns nomepninomy docmyny 0o inghopmayii 3 MOMEHMY neputo2o KOHMaxKny
3 NPABOOXOPOHHUMU OP2AHAMU MA NPABA HA BUKOPUCTIANHS 0)0b-KUX 3aC00i8,
AKI CRPUATNUMY b HATIEHCHOM) CAMO3AXUCHTY NOMEPNINLO2O0.

LTapanmysanmsa nomepninum MOHCIUSOCHI OYMU 3ACTYXAHUMU NIO Yac po32nady Cnpagu i HaOaHHsA
Humu ceiouens. I apanmysants ma 3a6e3neuerts 6iOHAUOEeHHs CneyiaibHO20 Ni0X00y
00 nomepninozo, AKUIL AKOMO2a MoYHiwe 8ionogioamume 0OCMABUHAM.

Tapanmyesanus npasa nomepninoeo gidiepasamu peanvHy i HANE’CHY POb Y C80ill
KPUMIHAIbHO-NPABOSILL cucmeMmi, KA 3yMO81eHd No8a20k0 00 H00CbKOI 2ZIOHOCmI, nid yac po3ensaody
cnpae i 6U3HAHHA NPAs, 3aKOHHUX IHmepecieé NOMepninoo.

Tapanmyeanus 3anodieants noO8MOpPHItl 8iKmumizayii nomepninozo

Puc. 1. Koresiiinuii gianexkruunuii 1opodok €sponeiicbkoro Corozy

[apanTyBaHHS Ta 3a0e3MeueHHs Meiallii B Mpolieci KpEMiHAIBHOTO CY/IOYMHCTBA 1010 BU-
3HAYEHOT0 KoJla KPUMIHAIBHUX MPaBOIOpyIeHb. ['apaHTyBaHHS IpaBa Ha Te, 10 Oy/b-sSKa yrojia
MDX MOTEPIINM 1 TPaBOMOPYIITHUKOM, TOCITHYTA MiJ] 4ac Takoi Meiamii B KpUMIHAJIBHUX CIpa-
Bax, MOXe OyTH MPHIHATA 10 YBary.

l"apanTyBaHHS, BIIMOBITHO /IO HAIIIOHATLHUX HOPM, HAJ@HHS TIOTEPIUINM, SIKI MalOTh CTa-
TyC CTOpPiH ab0 CBiJKiB, MOXJIMBOCTI BiJIIKOJYBAaHHS BUTPAT, SIKi BOHM 3a3HAJM B Pe3yJbTaTi iX
3aKOHHOT y4acTi B KPUMIHAJIBHOMY CYIOYMHCTBI.

lapanTtyBanHs ¥ 3a0e3MeUeHHS BIIIOBITHOTO PIBHS 3aXKCTY JUIs MOTEPIUINX 1 iXHIX poudiB, 6e3-
TIEKH Ta 3aXUCTY iXHBOTO 0COOMCTOTO KHUTTS B TUX c(hepax, Jie, Ha JyMKY KOMIICTEHTHHX OCi0, ICHY€ PH3HK.

['apanTyBaHHS MiATOTOBKH (DaxiBIlB, SIKI 3a]y4eHI 10 POy CIpaBu a00 Oylab-KUM 1H-
[IMM YHHOM B3a€MOJIIFOTh 3 TIOTEPILIAMHU.

lapanTyBaHHS HaJIlaHHS TOTEPIJIOMY CIeHialTbHOT JOOMOTH (O€3KOITOBHE KOHCY/IBTYBaHHS,
MOCITYTH CIICIIATICTIB Ta OpraHizallii, ki HaJAlTh TOMOMOTY TOTEPIIMM, IOPUINYHA JT0TIOMOTa).

lapanTtyBaHHS OTEPIIOMY AOCTYITY 10 iH(OpMallii 3 MOMEHTY MEepIIOro KOHTAaKTy 3 Ipa-
BOOXOPOHHUMH OpPTraHaMH Ta IpaBa Ha BUKOPUCTAHHS OyIb-sIKUX 3ac00iB, SKi CIPUSITUMYTh Ha-
JISKHOMY CaMO3aXUCTy TOTEPIIIOTO.

lapanTyBaHHS TOTEPIIUIMM MOXIHBOCTI OYTH 3acIyXaHUMH IIiJ Yac pO3IILy CIpaBU i
HaJ[aHHS HUMH CBIT4eHb. ['apaHTyBaHHS Ta 3a0€3IeUCHHS BIIHAWICHHS CIIENiaTbHOTO MiAXO0MY 110
MTOTEPITIOTO, SIKUK SKOMOTa TOYHIIIIE BiIOBIIaTUME 00CTaBHHAM.
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lNapanTyBaHHS IIpaBa MOTEPIUIOrO BiAirpaBaTH peanbHy I HaJIEXHY POJIb y CBOIM Kpu-
MiHaJILHO-TIPABOBIN CUCTEMI, siKa 3yMOBJICHA MOBArok0 JI0 JIFOJACHKOI T1IHOCTI, i Yac pO3mIsy
CHpaB 1 BU3HAHHS [IPaB, 3aKOHHUX 1HTEPECIB MOTEPIIIJIOrO.

["apaHTyBaHHs 3aM00IraHHs MOBTOPHIN BIKTUMI3aIlil MOTEPIIIOTO

BucHoBkn. AHaii3 €BpONEHChKUAX CTAaHIAPTIB y cdepl MOMITHKH BHYTPIIIHIX CHpaB i
MPAaBOCY/IJIsl BUSIBUB HASBHICTh €BPOTCHCHKHUX MPABOBHX CTAHAAPTIB IHCTUTYTY Meiallii, sKH-
MH 3aCHOBYETBCS KOHCEHCYaJbHa MOJICNIb aHai30BaHOT IHCTHTYIIHHOT OCHOBH Ta SIKI B MEKax
€BPOIICHCHKOTO KOHTHHEHTY MOAAHI y BHUIVIAMI HHU3KM pEeKOMEHIaIii i pimens Pagm €Bpormm,
a B Mexkax €Bpomnelicekoro Coro3y — PamkoBum pimennasm €C «IIpo micue XepTB 37I04HHIB Y
KpUMiHaJIBHOMY cynouuHCTBI» Bif 15.03.2001 p. 3a migcymkamu aHamizy PamkoBoro pireHHs
€pporeiicekoro Corozy «lIpo Micie XKepTB 3JI0YMHIB B KPUMIHAIBHOMY CYIOYHHCTBI» BiJl
15.03.2001 p. 3anmpomoHOBaHUM KOre3iWHUH JialleKTHYHUN 1OpoOOK, OOyMOBIEHHH “acquis
communautaire” €Bponericekoro Coro3y.
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