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CYJIOBUM CIIOCIB 3AXHUCTY CHAJKOBHUX ITPAB B YKPATHI

CrarTs MpUCBSYCHA JOCIIKSHHIO CYIOBOTO CIIOCO0Y 3aXUCTY MOPYIIEHUX MPaB
1 3aKOHHUX IHTepeciB Cy0’€KTiB CIIaJKOBHX IMPABOBIIHOCHH 3a 3aKOHOAABCTBOM
VYkpainu. 3BepTaeThesl yBara Ha Te, IO CHOpPH, IO BUHHUKAIOTH 31 CIAJAKOBUX IIpa-
BOBIJJHOCHH, MalOTh MEBHY crielU]iKy, ka Mae OyTH BpaxoBaHa SIK CyAJIIMHU, KOTpi
PO3MIAAAIOTh BIAMOBIAHY KaTErOpio CIpaB, TakK 1 CTOPOHAMH IpOILeCcy W 1HIIUMH
3aIiKaBJIEHUMHU 0CO0aAMU.

Knrouosi crosa: cnaowuna, cnadkoemeynb, Kpeoumop cnaokooasys, cyoosutl 3a-
xucm, cnaokosi npasosioOHOCUHIU.

Crarbsi TOCBSIIIICHA HCCIICOBAHUIO CYIEOHOTO CIOCO0a 3allUThl HAPYIICHHBIX
MPaB M 3aKOHHBIX HHTEPECOB CYOBEKTOB HACIIEICTBEHHBIX MIPABOOTHOIIICHHIA 110 3aK0-
HOJATENbCTBY YKpaWHbI. AKIICHTHPYETCSI BHUMAHHE Ha TO, YTO CIIOPBI, BOSHUKAIOIIHE
Y3 HACJIEACTBEHHBIX MPABOOTHOUICHUH, MMEIOT ONPEeNICHHYIO Cleln(UKY, KOTOpast
JIOJDKHA OBITh YYTEHA KaK CYIbsIMH, KOTOPbIC PAacCMATPUBAIOT JIAHHYIO KaTErOpUIO
JIeJI, TaK ¥ CTOPOHAMH ITPOIIECCa, a TAKXKE IPYTUMH 3aMHTEPECOBAHHBIMHU JTHIIAMH.

Knrouesvie cnosa: naciedcmeo, HacieOHux, Kpeoumop naciedodameins, cyoeo-
HAs 3aWuma, HACIe0CMEeHHbLE NPABOOMHOULEHUSL.

The article investigates legal way to protect the violated rights and legitimate
interests of inherited legal under the laws of Ukraine. The author draws attention to
the fact that disputes arising from hereditary relationships with certain characteristics
that should be taken into account as judges who are considering the classification of
cases and process the parties and other interested persons.

Key words: inheritance, heir, creditor of the testator, judicial protection, inheri-
tance relationship.

Beryn. be3cymMHIBHO, OHIEIO 13 BaXKIIMBHX TapaHTIH 3aXUCTy CIAJKOBHX IIPaB CIaIKOEM-
IiB, KPEIUTOPIB CITAJIKOABIIS 1 BiJIKA300/ICPKYBAYiB Ta 1HITUX 3aIliKaBJICHUX 0Ci0 € MOXKIIHBICTD
X 3aXHCTy B Cy/i. 3a 3arajbHUM TPaBUIOM, 3aKpilUIeHUM y 4. 2 cT. 124 Koncrutyuii Ykpainu,
FOPUCIHUKITIS CY/IiB IOIMUPIOETHCS Ha BC1 IPABOBIIHOCHHM, 110 BHHUKAIOTH Y JiepkaBi. OTxe, Oy/ib-
SKi MIOPYIICHHS MPaB 1 3aKOHHUX 1HTEpECiB Cy0 €KTiB CIAJKOBHX MPABOBITHOCHH MOXYThH OyTH
NPEMETOM pO3DIALy B cydax YkpaiHu. PazoM i3 TUM He BapTo 3a0yBaTH TOTO, IO ISl KaTeropis
CTIOPiB Mae MEBHY crenngiky, ska Mae OyTH BpaxoBaHa sIK CYIIMHU, KOTP1 PO3IVISIA0Th BiIMOBI-
HY KaTeropilo crpas, Tak i CTOPOHAMH MPOLECY Ta IHIIMMHU 3alliKaBJICHUMHU 0CO0aMu.

Bapto BigzHauuTH Te, MO Pi3HI acleKTH, MOB’A3aHi i3 CyAOBUM 3aXHCTOM IpaB 1 3aKOH-
HUX IHTEpEeCiB Cy0’€KTIB CMaJKOBUX MPABOBITHOCHH, OyJIM MPEAMETOM H0ciiKkeHHs M.M. Arap-
koBa, b.C. AutimonoBa, C.M. bparycs, M.1O. BapmieBcbkoro, B.B. Bacunpuenka, I®. I'iTiura,
M.B. T'opnona, K.O. I'pase, O.B. /I3epu, B.K. [ponikosa, }0.0. 3aiku, O.C. lodde, B.I. Koperip-
xoro, H.C. Ky3uenosoi, I1.C. Hikuttoka, 1.b. HoBumpkoro, JI.K. PanzieBcbkoi, 3.B. PomoBchKoT,
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€.0. Paboxons, B.1. Cepebposcerkoro, F0.K. Tonctoro, C.5. @ypcen, €.1. dypeu, P.O. Xandinoi,
B.b. Yepenaxina, SI.M. llleBuenko, JI.B. IlleBuyk Ta iH.

IMocTranoBka 3aBaanHsA. Mera CTarTi — AOCIIAUTH CYA0BUI CIOCIO 3aXHUCTy MOPYLIEHUX
IpaB i 3aKOHHUX 1HTEpeCiB Cy0’€KTIB CIIAJAKOBHX MPABOBITHOCHH 33 3aKOHOIABCTBOM YKpaTlHH.

Pe3ynsTaTn gocaimxkeHHs. 3arajJoM CIIOPH, sIKi BHHUKAIOTH 31 CIIaJKOBUX IIPABOBITHOCHH,
BHPINIYIOTBCS B MEXKax IMUBITBHOTO Tporiecy. CiymrHo 3a3Hadae €.1. @ypca: «bynp-sxa nuBiisHa
CTIpaBa, [0 BUHUKAE 13 CHAaIKOBUX IPABOBIIHOCHH, CTA€ MPEAMETOM PO3TISAY CYAy B OCHOBHO-
My depe3 HeOCKOHAICTh 3aKOHOAABCTBA 00 HOTapiadbHOI MPOIEypH BIMHEHHS HOTAPiaJbHIX
niny [1, c. 171].

[Ipu nboMy BapTO Bi3HAYUTH TE, IO TPOMAJSHH B OLIBIIOCTI BUMAJKIB 3BEPTAIOTHCA 10
CyIy uepe3 HEMOXIIUBICTh peallizyBaTH CBOI IIpaBa caMe B HOTapialbHOMY MopsaKy. Ll kateropis
CHpaB, AK MPABUJIO, 3yMOBJIIOETHCS KilbkOMa MpuunHami. llepina 3 HUX NOB’s3aHa i3 MOPYLIEeH-
HSIM TIpaBa 0COOM JisIMH HOTapiyca, SKHi HeOOTPYHTOBAHO BIJIMOBJISIE CBOEYACHO BHIIATH CBiO-
ITBO PO MPABO HA CHAIIMIKHY. Y IIBOMY pa3i ocoba MOKe OCKapKUTH Horo il go cymy. Cyn xe
CBOIM DIIICHHSIM TICJISI BCTAHOBJICHHS BIIMOBIIHUX MOPYIICHH OCTAHHBOTO MOXE 3000B’s3aTH
HOTro 710 BUNHEHHS BiINIOBITHUX HOTapiadbHHUX JIiH.

Jpyra npuunHa 1o’ s3aHa 13 HEMOXKIJIMBICTIO peai3allii criaJKoBUX IpaB yepe3 00’ €KTHBHI
00CTaBWHHM, KOJIM 0co0a HE MOXKE JOBECTH CBOE MPABO HA CIAJIIMHY. 3BEPHEHHS 0COOH JI0 CYIy
Moxe OyTH 3yMOBJICHE HEMOKIIUBICTIO MiATBEPAXKECHHS IEBHOTO I0PUANIHOTO (PaKTy O3 pileHHs
Cyay, TOOTO B TUX BHINAJAKAaX, KOJIH B AiIX HOTapiyca He Ma€ O3HAK MPABOMOPYILICHHS, TOAl Cyai
HEeOOX1HO NPUIHSATH 3asBYy /IO CBOTO IPOBAKEHHS i BUPIIINTH cIipaBy 1o cyTi [2, c. 231].

3arajoM OCHOBY 3aXHCTY CIAJKOBUX IpaB cTaHOBUTH I. 3 LIUBLIbHOIO KOnEkcy YKpaiHu
(maumi — IIK Ykpainn) «3aXucT MUBLIFHEX MIPaB Ta iHTEepeciBy. [1i1CTaBOr0 TaKOTO 3aXUCTY € HasIB-
HICTH TIOPYIICHHS UBLUTEHUX IIPaB 0COOU, TOOTO IEBHOTO BUY IPABOMIOPYIICHHS CY0’ €KTHBHOTO
MpaBa CIaKyBaHHS UM IHIINX CIIAAKOBHX MpaB. [licTaBy BUHUKHEHHS TIpaBa Ha 3aXUCT BH3HAUC-
HO B 4. 1 cT. 15 LK Ykpainu, sSik0t0 BCTAaHOBJICHO Te, M0 KOXKHA 0c00a Ma€ MpaBo Ha 3aXUCT CBOTO
[UBLIFHOTO MIPaBa B pa3i HOTo MOPYIICHHS, HEBU3HAHHS a00 OCIIOPIOBAHHS.

[IpaBunsHo 3Beprae yBary JILII. Ko3noserka: «Ilponecyansha nismbHICTS 0ci0, ski OepyTh
y4JacTh y CIpaBi 3a MO30BOM PO CHAAIMIMHY Ta MOB’SI3aHIMHU 3 HUM [I030BaMH, IIIOA0 3/1iHCHEHHS
MIOBHOBAXEHb, BU3HAHUX MPOLIECYaTbHUM 3aKOHOABCTBOM, & TAKOXK JIiSIBHICTD Cy/Ty 31 3/11iCHEHHS
MIPaBOCYAJIS CTAHOBIIATH MIPOLIECYAIbHUN MEXaHi3M 3aXUCTy Cy0 €KTUBHUX CHAaJKOBHX IpaBy» [3].
Ilpw 1boMy yuacTh Cyay 3yMOBIOE HasBHICTB Y IPOLECYATLHOMY MEXaHi3Mi 3aXUCTy CHaIKOBUX
npaB My OJIIYHO-TIPABOBUX EIIEMEHTIB, SIKi BH3HAYAIOTHCS ITyOIiTHO- -TIPABOBUM XapaKTEPOM HOPM
UBLIEHOTO MPONECYATbHOTO MPaBa, IO CTAHOBIATH CICMCHT MEXaHi3My ITPaBOBOTO PETYIIIOBaH-
HS 3/1iHCHEHHS IIUBUTFHOTO CYJOYNHCTBA.

Bapro 3BepHyTH yBary Ha Te, IO CYHOBUH 3aXHCT CHAJKOBHUX IPaB HE BUYEPITYETHCS 3a-
XHCTOM TIOPYIICHHX, OCHOPIOBAHHMX, HEBH3HAHUX CyO’ €KTHBHHX TpaB Yy HOPSIKY MO30BHOTO
MIPOBAPKEHHA. SIKIO BUHUKHEHHS MpaBa HA CIAJKYBAaHHS 3aJICKHUTh Bif TOBEACHHS iCHYBaHHS
MEBHUX (DaKTiB, 0c00a MOXKE 3BEPHYTHUCS J0 CyAY i3 3as8BOIO PO BCTAHOBIICHHS LUX (DaKTiB, sIKA y
pasi BiICyTHOCTI CHOPY PO3MISAAETHCS 3a IPABUIIAMH OKPEMOTO IIPOBaKEHHA. OTKE, CIIPaBU PO
CMAJKYBaHHS PO3MIAAAIOTHCA CyJAMU B MOPSIKY TO30BHOTO Ta OKPEMOTO IIPOBAKEHHS.

SIKIIO TOBOPUTH AETANBHIIIE MPO PO3IISA CYJaMHU CIIPaB PO CHAIKYBAaHHS B IOPSAKY
OKpPEMOTO TIPOBAKCHHS, TO MOBa ¥/Ie, HaIPUKIA], PO TaKi KaTeropii crpas, sIK YCTAHOBICHHS
POJVHHUX BIJJHOCHH 13 CITaJIKO/IaBIIEM, TIPOKUBAHHSI 13 HUM OJIHIEIO CIM’€F0, TIOCTIHHOTO MIPOXKH-
BaHHS Pa30M 3i CIIaAKOIABIEM Ha Yac BIIKPUTTS CIIAAIHHH.

Bapto 3BepHyTH yBary Ha Te, IO Ha TPAaKTUIl ICHYFOTh YMCJICHHI MpOOJIeMH, TOB’s-
3aHl 13 PO3IISAIOM CIIPaB y MeKax OKPEMOro MpoBaKeHHS. Hampukmaz, y cmpaBax OKpeMoro
MIPOBAPKCHHS BUSBIAETHCSA aKTyalbHa AT IOPUCTIPYACHIIT mpobiema mpasa Ta (akTy B Mpasi
[4, c. 209]. I3 mo3uwLii MpaKTUKH, HA AYMKY CIHEIialiCTiB, HAHOUIbIIA KITBKICTh MOMUIIOK TIPU PO3-
IJIA/1 CIPaB PO BCTAHOBJIEHHs (haKTy, 1[0 Ma€ IOPUAUYHE 3HAUCHHS, JOIYCKAEThCS CylaMH uepes
HEBpaxXyBaHHSI BUMOT 4. 6 cT. 235 L{MBIIBHOTO MpoIecyanbHOro Komekey Yikpainu (mam — LITK
VYkpainn) [3].
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Tax, pimennsm KopabensHoro paiionHoro cyay MuxkomnaiBeskoi odnacti Bif 07.02.2005 p.
0OyI10 3a,10BOJICHO 3as1By K. Mpo BCTaHOBIEHHS MiCIIs BITKPUTTs criaqiuay. CKacOBYHOUH L€ PillleH-
Hs 1 3anuinaioun 0e3 po3misay BKazaHy 3asBy, AnesuiiHuil cyn MukonaiBebkoi o0macTi B yxBaii
Bix 16.02.2011 p. mocnaBes Ha Te, MO B Marepiajiax CIpaBH € BCi HEOOXIIHI JTOKYMEHTH ISl BH-
3HAYCHHS MICIIS BIIKPHUTTS CIIAAIINHH, a TAKOXK IO y CIIaIKOBOMY OyIHHKY OyJIH 3apeecTpOBaHi Ta
30epiraiiy MpaBo Ha MPOKUBAHHS 1HII OCOOH, IO CBIYUTH PO HASBHICTH CIIOPY MPO TpaBo [5].

3rigHo 3 4. 6 cT. 235 LIIK Ykpainu, y pa3i BHHUKHEHHS MK 3asBHUKOM 1 3a1HTEPECOBAHOIO
0c00010 CIIOpy MPO MPABO B MOPSAKY OKPEMOTO MPOBAKECHHS CyJ] 3aJIHIIA€E 3asBy 03 pO3IIsITy
Il p03’ACHIOE 3aABHUKY Ta 3aiHTEPECOBAHUM 0CO0aM, II0 BOHH MAIOTh NTPABO BHCYHYTH MO30B Ha
3arajgbHUX mifcraBax. [Ipu oMy O€3CHipHICTH CIIpaB OKPEMOTO MPOBAKCHHS MA€ BiIHOCHUM
xapakrep. Buxonsuu i3 3acaj TUCTIO3UTUBHOCTI, 3aiHTEpECOBaHA 0co0a MOXKE 3aTlepedyBaTH Mpo-
TH JI0BEJIEHOCTI (haKTy, IO MiJJIArae BCTAHOBJICHHIO.

BaxmuBrIM MOMEHTOM TIPH BUPIIICHHI CIIAIKOBHX CIIOPIiB, HA KU Ma€ 3BayKaTH CYII, TAKOXK
€ Te, 1[0 HAsBHICTB CIIOPY PO MIPaBO Ma€ BCTAHOBIIIOBATUCH 32 03HAKOIO MOJKIIMBOTO 3aIlCPEUCHHS
He (pakTy, 110 Ma€e FPUINYHE 3HAUCHHS, a Cy0’ €KTUBHOTO IpaBa 0COOH, OO0 SKOTO BUHHUKAE CITIp.

AHaJi3 CyI0BOI MPAKTUKH YKpaiHH CBITYUTH PO Te, MO CYIU BiJIKPHBAIOThH MPOBAJHKEHHS
y CIIpaBi 32 HEHATIGKHO 0(POPMIICHIMH 3asBAMH, HE 3aBXKIIH JI0 PO3IIISITY CIPABH 3aTy4ar0ThCS BCI 3aiH-
TEepecoBaHi 0COOH, PaB 1 3aKOHHHUX IHTEPECIB SKUX CTOCYBAJIOCh BUPIMICHHS 3asB, IOy CKAIOTHCS 1HII
HopymeHHs. Tak caMo He 3aBk/1 OepeThest 10 yBary Te, 110 CIPABU PO BCTAHOBICHHS (DaKTiB, 110 Ma-
F0Tb IOPUIMYHE 3HAUYCHHSI, PO3IISIIAIOTECS 3 000B SI3KOBOO YUACTIO 3asIBHHUKA Ta 3aiHTEPECOBAHUX 0CiO.

LikaBuM TaKoX € Te, 0 HAsSBHICTH CIOPY PO MPAaBO HE 3aBXKIU KOHCTATYETHCS CYAaMU
B pa3i, SKIIO BUMOTH CIIAJKOEMIIIB CTOCYIOTHCS BCTAHOBIICHHS 3MICTY ITPaBOBCTAHOBIIOIOUUX JI0-
KyMEHTIB 1 BOIHOYAC BHCYBAETHCS BUMOTA PO BU3HAHHS IIpaBa BIACHOCTI Ha CIIAJKOBE MaiHO.
[Iporte, sKmI0 3asBa MiCTUTH BUMOTY IIPO BH3HAHHS ITPaBa, 30KpeMa IpaBa BIACHOCTI, BUPIIICHHS
CIIPaBH B TIOPSIKY OKPEMOTO TIPOBAKCHHS HE JTOITyCKAETHCS.

3a 3arajgbHUAM MpaBwiIoM, repeadadeHnm ct. 392 1K VYkpainu, mo30B npo BH3HAHHS IIpaBa
BJIACHOCTI MOKe OyTH BUCYHYTHI, SIKIIIO 1€ TIPABO OCTIOPIOETHCS 200 HE BU3HAETHCS 1HIIIOI0 0C000I0,
a TaKOXK y pa3i BTpaTy BIACHUKOM JIOKYMEHTa, 110 3aCBiI4y€e Horo mpaBo BiacHocTi. ToOTo, ineThbest
PO BUMAJKH, KOJIM JOKYMEHTH, 1[0 3aCBiUYyIOTH IIPABO BIACHOCTI HA HEPYyXOME MaifHO, iCHyBay,
mpote OyJu BTpadeHi BIACHUKOM 1 He MOXKYTb OyTH BiJIHOBJIEHI B Iiepe10aueHOMY 3aKOHOM IMOPSIIKY.

[IBuaKi 3MiHE YHHHOTO 3aKOHOJIABCTBA BIUTMBAIOTH HA YCTAJICHY IIPAKTUKY PO3TILAY Cyla-
MU CHAIKOBUX crpaB. Tak, paHime cepex cy0’eKTiB, sSIKi MaJH MOKJIHBICTh 3BEPHYTHUCS J0 CyIy
i3 3asBOIO TIPO BH3HAHHS CIAIIIUHH BiTyMepioo, OyB HE TUIBKHA OpPraH MICIIEBOTO CaMOBPSIIY-
BaHHS, a i MPOKYPOP y MOPSIKY, iependadeHomy B ctT. 45 LIITK Ykpainu [6, c. 229]. Ha cboromHi,
y 3B’SI3KY 13 IPUUAHATTIM 3akoHy Ykpainu «lIpo nmpokyparypy» Bin 14.10.2014 p., TOBHOBayKCHHS
MPOKypopa OyIu CYyTTEBO 0OMEXKEH1 1 3BOASTHCS JI0 MPEACTABHUIITBA IHTEPECIB TPOMAJISH 1 JIep-
JKaBM B CyAi, Y TOMY YHCII B MeaxX IHUBLIBHOTO Tporiecy [7].

BaxmuuM xepenoM mpu po3misiai mboro nurtanHa € Ilocranosa Ilnenymy Bepxos-
Horo Cyny VYkpainu «IIpo cymoBy HmpakTHKy y chpaBax mpo craaxyBaHHs» Bix 30.05.2008 p.
Ne 7 [8]. ¥V niit Bucnoenena no3uuis BepxoBaoro Cyny YkpaiHH i3 KJIIOYOBUX IMUTaHb, SIKi CTO-
CYIOTBCSI PO3IVISY CIIAJKOBUX crpaB. Tak, mikaBoro € mo3uuis BepxoBHoro Cyny Ykpainu 1momno
9acy BIIKPHUTTS CIAIIIMHU K BXKIUBOTO IOPUANIHOTO (DaKTy, SIKUH € HEOOXITHUM JJIsI TIOYaTKy
cnankoBuX BigHOcHH. Tak, 3rigHo 13 npaBuiamu ct. 1220 1K Ykpainu Ta ct. 249 LIIK Ykpainu,
4acoM BIIKPUTTS CHIQIITHHK TOTPIOHO BBAKATH JCHH CMEPTI 0COOH, 3a3HAYECHUH Yy CBIJIOITBI PO
CMEpTh, BUJIAHOMY BIIMOBIIHUM JICP)KaBHUM OPraHOM peecTparlii akTiB IUBUILHOTO cTany. [lpn
[IFOMY 9aCOM BIIKPHTTS CIIAJIIMHI TOCMEPTHO peabiiTOBaHUX 0Ci0 € AeHb MPUUHATTS PilICHHS
PalfoHHOIO KOMICI€I0 3 TTMTAaHb MIOHOBJICHHS MPaB PeadiIITOBAHNX PO TOBEPHEHHS MaiiHa peadi-
JiTOBaHOTO a00 BIAIIKOAYBAaHHS HOTO BapTOCTI crajkoeMIsM meprnoi yepru. Komo crnaakoemis
MePIIOT Yepru BU3HAYAETHCS HA JICHb BUHECEHHsI ILOTO pimieHHs. KpiM TOro, BAXKJIUBUM € Te, 110
BHU3HAHHS 0coOU O€3BICHO BiZICYTHBOIO HE BiIKPUBAE CHAIIIMHU.

VY BUMagKax BUPIMICHHS CIIOPY OO CIIaKyBAaHHS [IPaB HA MAHO, SIKE 3HAXOUTHCS 3 KO-
JIOHOM, 200 3a yJacTIO 1HO3eMIIs, SIK CIIpaBeInBO BBakae BepxoBuuit Cyn Ykpainu, HeoOXigHO
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3’ICOBYBATH, UM iCHY€ JIOTOBIp PO MPABOBY JOMOMOTY 3 I[i€I0 KPATHOIO, UM B IbOMY JOTOBOpPI HE
nepeadaveHi iHIII MpaBuiia MO0 CIaJKyBaHHA, HIK B YKpaiHCHKOMY 3aKOHOJABCTBI. Y pa3si po3-
ODKHOCTEH 3aCTOCOBYIOTHCS HOPMH MIXXHAPOAHOTO JOTOBOPY.

LixaBoro € Takox no3utlist BepxoBaoro Cyny YkpaiHu 010 BXOMKEHHS 10 CKJIaIy CIaj-
IIMHYU 30UTKIB, 3aBIaHUX CIIAAKOIABIEM y Pe3ylbTaTi HeBUKOHAHHS TOTOBOPY. Tak, BiIIIOBiIHO
1o 1. 13 3a3navenoi [Tocranosu [Inenymy, y pasi cMepti ocoOw, siKiit Oyiu 3armoiisiHi 30UTKA B pe-
3yJIBTaTi HEBUKOHAHHS JTIOTOBOPY, A0 CKJIaTy CHaIIINHH BXOAUTH IPABO HA BiAIIKOAYBAHHS SIK pe-
aNBHUX 30UTKIB, TaK 1 yIyIIEHOI BUTOU. IO CITaJIKOEMIIIB Y TAKOMY BHIIQJIKY TIEPEXOAUTH 1 TPABO
BHOOPY CIIOCOOY BiIIKOAYBAHHS.

Baxxnupoto € Takox nosuiiis Bepxosroro Cyny YkpaiHu CTOCOBHO BXOJKEHHS 0 CKIIaay
CHaJlIMHA MaifHOBUX mpaB. Tak, 70 CKaay CIaJIIMHU BXOIAATh MAaiHOBI NpaBa iHTENEKTyalb-
HOI BJIACHOCTI, YUHHI Ha 4Yac BIAKPUTTS CHAIIIMHK, 30KpeMa MPaBO Ha OTPUMAHHS BUHATOPOAM
3a BUKOPUCTAHHA TBOPY, IPABO Ha BiATBOPEHH:, OMYOIiKyBaHHS i PO3MOBCIOIKEHHS aBTOPCHKUX
TBOPIB, IIPaBO Ha O(POPMIICHHS BUHAXO/Y, KOPUCHOI MO TOIIO.

[likaBuMH, Ha HaIly JTYMKY, € MipKyBaHHs BepxoBHoro Cyny YKkpaiHu CTOCOBHO THX BHUIIA/I-
KiB, KOJI 0cO0a MPOIYCTHIIa BCTAHOBIICHUI 3aKOHOM CTPOK MPUHHSATTS criiamuHu. Tak, ocoba,
sIKa He TPUHHSIIA CHAMIINHY B yCTAaHOBICHUN 3aKOHOM CTPOK, MOXKE 3BEpHYTHCS JI0 CyAy i3 HO-
30BHOO 3asBOI0 PO BU3HAYCHHS JIOJJATKOBOTO CTPOKY JIJISl MPUUHATTS CHAJIIMHHU, BiIIOBITHO
70 4. 3 ct. 1272 11K Ykpainu. [Ipu ibomMy Cyau BiJKpHUBarOTh IPOBAKEHHS B TakKiif cripaBi B pasi
BiJICYyTHOCTI MUCHMOBOI 3TO/IN CHAKOEMIIIB, SIKI IPUIHSUIN CHAIIUHY BiIIOBIAHO A0 4. 2 cT. 1272
LK VYkpainy, a Takox 3a BiICYTHOCTI 1HIIMX CHaJKOEMIIIB, SIKi MOTIIM O 1aTH MUCHMOBY 3rofy Ha
MOJJaHHA 3a8BU 710 HOTapiaJbHOI KOHTOPU PO NPUHHATTS CIIaIIUHU.

BinmoBinauamMu B Takii CripaBi € CHaIKOEMII, SIKI MPUWHSIM CIAIIKMHY. 32 BIACYTHOCTI
HIITUX CIIJKOEMIIIB 32 3aITOBITOM 1 32 3aKOHOM, YCYHEHHS IX BiJI IIpaBa Ha CIaIKyBaHH, HEIIPU-
HATTSI HUMHW CTIQJIIIHM, & TAKOK BIJIMOBH BiJI 11 IPUIHSTTS BiJNOBiJaYaMK € TEPUTOPIaIbHI IPO-
MaJi B 0C001 BIIMOBITHUX OPTaHiB MICIIEBOTO CAMOBPSTyBaHHS 32 MICIIEM BIJIKPUTTS CIIAAIIAHH.

Bapro Bim3HaunTH Te, 110 Cy/ IPH PO3MIIAI IIUIX CIIPAB Ma€ NEPEBIPATH HASBHICTB a00 BiACYyT-
HICTb CIIaJIKOBOI CIIPaBU CTOCOBHO CIIA/IKOABIIS B JISpKaBHIN HOTapiaibHil KOHTOPI 3a MiclleM BiJ-
KPUTTS CHAJIIMHY, HAsIBHICT y MaTepiaiax CIpaBy OOIPyHTOBAHOI TOCTAHOBHU PO BiIMOBY HOTapi-
yca B yYMHEHHI HOTapialibHOT Aii, 30KkpeMa BiZIMOBH y BHJIadi CBiIOLITBA PO MPaBO HA CHaIIMHY. 3a
HAsIBHOCTI y CIaJIKOBIH CrIpaBi 3asBU CIIaIKOEMIIS PO BiIMOBY Bij IpaBa Ha CHaIIMHY HOTro BUMO-
TH PO BU3HAYCHHS TOJATKOBOTO CTPOKY UISl IPUIHATTS CIIa IIIIHU 330BOJICHHIO HE i UITAIOTh.

[Ipn upoMy, BU3HAYAIOUN CHAIKOEMIICBI TOAATKOBHI CTPOK IS TIOJAHHS 3asBH PO IMPHU-
WHATTS CIAIIIMHY, Cy[ HE MOBHHECH BHPINIYBAaTH MUTAHHS PO BU3HAHHS 32 HUM TIpaBa Ha CIaj-
mmHy. CriakoeMenpb Iicis BH3HAUCHHS HOMY JONATKOBOTO CTPOKY UIS NMPHUHSATTS CHAIIIHHH
Ma€ TIPaBoO MPUWHATH CHAAIIMHY B MOPSAKY, ycTaHoBieHomy cT. 1269 1K Ykpainu, 3BepHyBIINCH
y HOTapiaJlbHy KOHTOPY, MiCIISl YOTO BBAXKAETHCS TAKHM, 110 PUIHHSB CIIAIIIHTHY.

OcranHe, Ha YoMy O XOTUIOCS 3ynMMHMUTHCS Npu aHamizi 1iel [locranosu Ilnenymy, e nu-
TaHHs TIPO JIOKYMEHTaJIbHE TiITBEPIKECHHsI NIpaB Ha CHa IMHY, 30KpeMa CBIJIOITBA MPO MPaBO Ha
cnaquuny. Tak, BepxoBuuii Cyn Ykpainu 3BepTae yBary Ha Te, 10 OTPUMaHHS CIIAJAKOEMIIEM, SKUI
TIPUIAHSB CITa IIIMHY, CBIIONTBA ITPO MPABO Ha CHIAAIIMHY BiAmoBiIHO 10 cT. 1296 1IK Ykpainu € npa-
BOM, a HE 00OB’SI3KOM CIIaIKOEMIISL. BiICyTHICTE y cliaikoeMIIs CBiOITBA [IPO MPABO HA CHIAIIUHY
HE MOe OyTH ITiJICTaBOYO JIJISl BIIMOBH Y BIIKPHTTI IIPOBAKCHHS Y cripaBi. [1pu 1iboMy, SIKIIIO Criaj-
KOEMEIIb IPUHHSB CHAIIIHY CTOCOBHO HEPYXOMOTO MaifHa, aJie 3BONIKAE i3 BAKOHAHHSIM 000B’SI3KY,
nependaveHoro ctr. 1297 11K VYkpainu, 30kpeMa 3 METOI YXHJICHHS BiJI TIOTalleHHs] OOpTiB Criaj-
KOZIaBIIs, KPEAUTOP Ma€e MPaBO 3BEPHYTHUCS JIO HHOTO 13 BUMOTOIO PO TMOTAIICHHS 3a00proBaHOCTI
CIaJIKOJIABIISA, PO3MIp SKOT MOXKe OyTH BH3HaueHHH 3a mpaBmiiamu cT. 625 1K Ykpainu.

Bignosiano o ct. 1301 LIK Vkpainy, cBiZONTBO MPO MpaBO Ha CHAALINHY MOXE OyTH BHU-
3HAHO HEAIMCHUM He JIUIE TOJ1, KOJIM 0c00a, SIKii BOHO BUJIaHe, HE MaJla IpaBa Ha CHaJKyBaHH:,
a ¥ 3a IHIIMX MiJCTaB, YCTAHOBJICHUX 3aKOHOM. [HITMMHU MicTaBaMH MOXKYTh OyTH BU3HAHHS 3a-
MOBITY HENICHUM, BU3HAHHS BiIMOBH BiJ CIIaIIMHK HENIHCHOIO, BU3HAHHS NUTIO0Y HENIHCHUM,
MOPYILEHHS y 3B’5I3Ky 3 BUJIAUCIO CBIIOIITBA IIPO IPABO Ha CIIAAIIMHY MPaB iHIIKX OCi0 TOIIO.
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ITpu anami3i kaTeropiif cmaKOBUX CIIPaB, SIKi MOXKYTb CTaTH MPEAMETOM CYA0BOTO PO3IVISILY,
0COOMBHIA iHTepec cTaHoBUTH JlucT Buioro crienianizoBaHoro cyny YkpaiHu 3 pO3IIIsy LUBIITb-
HUX | KPUMIHAIBHUX CIIPaB «Hpo TMPAKTHKY 3aCTOCYBAHHS CyIaMH HpH PO3MIIsAL CIpaB OKPEMHUX
HOPM 3aKOHOIABCTBA PO BIACHICTH Ta cHaakKyBaHHs» Bix 27.09.2012 p. Ne 10-1387/0/4-12 [9].
VY mpomy Jlucti 1o meBHOI MipH Oyiia y3arajgbHEHa CyIoBa MpaKTHKa PO3MLLY CIIaJKOBUX CIPaB CY-
JIAMH i BHCJIOBJICHA TIO3HITisl BHIOTO crieriaiizoBaHoro cyny YKpaiHu 3 po3IiIs Ty IIUBUILHUX 1 KPH-
MIHQJIBHUX CTIPaB 13 IUTAHHS 3aCTOCYBaHHS HOPM YHHHOTO 3aKOHOJIABCTBA YKpaiHu y cdepi craj-
KOBHUX BiTHOCHH. 30KpeMa, IiKaBOIO € MO3uIlis Buioro cnenianizoBaHoro cyny YKpainu 3 po3niisiay
[IUBIJIBHUX 1 KPUMIHAJIBHUX CIPaB CTOCOBHO NMUTAHHS HEAIHCHOCTI MPaBOYMHY, 30KpEMa 3aIOBITY.
Taxk, y u. 2 ct. 215 LK Ykpainu nependaueHo, sIKIIo HeiiiCHICTh MPaBOUYMHY BCTAHOBIICHA 3aKOHOM,
TO BiH € HIKUEMHUM 1 BU3HAHHS TAKOTO NPABOYMHY HENIHCHUM CYJIOM HE BUMaraeThcs. BianosiaHo
no ct. 1257 1K Ykpainu, 3amoBit, CKIaieHui 0co00t0, sika He MaJia Ha i€ paBa, a TAKOXK 3aIlOBIT,
CKJIQJICHUH 13 TIOPYIIEHHSIM BUMOT IIOAO HOro (OPMH Ta IMOCBITUCHHS, € HikdeMHHM. [Ipn 110-
My 3a IT030BOM 3aiHTEPECOBAaHOI 0COOM Cy/ BH3HAE 3aMOBIT HEIIMCHIM, SIKIIO Oy/e BCTAaHOBIICHO,
10 BOJICBUSIBJICHHS 3aIlOBi1aua He OyJio BUTBHHMM 1 HE BIAMOBIIAI0 HOTO BOJI.

[{ikaBUMU € TakoXXK MipKyBaHHS BHUIIIOTO Cremialli3oBaHOTo Cyly YKpaiHW 3 pO3IVIsay -
BUIBHUX 1 KPEMIHAJIBHHUX CIIPaB CTOCOBHO IMUTAHHS IIPO 3aXUCT MPAB IIIe HE HAPOHKEHOI AUTHHH.
Tak, 3rigHo 31 cT. 1261 LK Ykpainu, 10 crnaKoeMITiB TIepIIoi Yepri HaJIeKarh AITH CIIaIKOIABIIA,
y TOMY YHCJIi 3a4aTi 3a JKUTTS CIAKOJABII Ta HAPOPKEHI MICHs HOT0 CMEpPTi, TOH 13 MOAPYX K,
SIKUI HOTO TepexuB, 1 0aTbku cnaakoaBist. OTxe, SKIIO HOTapiyC BUAACTh CBIIOLTBO PO MPABO
HA CHAJIIMHY 32 3aKOHOM JIMIIE Ha APYKUHY MMOKIHHOTO, SIKa MPUIHSIIA CIIAIKOBE MAiHO i Hajami
Hioro mpopana, TaKUM HoTapiycoM OyayTh nopyuieni Bumoru cT. 1261 11K Ykpainu ta npasa Hermo-
BHOJIITHBOI TMTHHH IIOMEPJIOTO, SIKa, BIAMOBIIHO 10 4. 4 ¢T. 1268 11K Ykpainu, yBaKaeThCs TAKOKO,
10 TIPUHHSIIA CIIAAMINHY B YCTAHOBJICHUH 3aKOHOM CTPOK.

BucnoBku. OTxe, y pe3ylbTaTi MPOBEACHOTO JOCIIKEHHS] MU JTIAIIUIA TAKKMX BUCHOBKIB:

1. OmHi€ero i3 BaKIIMBHUX TapaHTil 3aXHUCTy CIaIKOBHUX MPAB CIIaJKOEMIISIMH, KPEAUTOPAMH
CIAJIKO/IABIISI Ta BIJIKA300/IEPKYBaUiB € MOKIIMBICTD 1X 3aXUCTY B CY/i. 3a 3arallbHUM IPABUIIOM,
3akpimieHuM y 4. 2 cT. 124 Koncturynii Ykpainu, IOpUCIUKIIS Cy[iB NMOIIMUPIOETHCS HA BCi
MIPABOBITHOCHHH, 1[0 BUHHUKAIOTh Yy AepxkaBi. OTxe, Oyab-sKi MOPYIICHHS MpaB i 3aKOHHUX iH-
TepeciB CHNAIKOEMILS, KPeIUTOpa CIaJAKOIaBLs i BiIKa300/1epKyBadiB MOXKYTh OyTH NMPEAMETOM
CYZIOBOTO PO3IIISLY.

2. 3araoM OCHOBY 3aXHCTy CITaJKOBUX IpaB ctaHoBHUTH II. 3 1K Vkpainu «3axucr nu-
BUIBHHX TIpaB Ta iHTepeciBy. [1iICTABOO TAKOTO 3aXUCTY € HASBHICTh MOPYIICHHS IUBITLHUX
mpaB 0coOu, TOOTO MIEBHOTO BHIY NMPABOMOPYIICHHS Cy0’ €KTUBHOTO MpaBa CHaJAKyBaHHS YH iH-
IUX CHAJKOBUX MpaB. Sk MpaBwiio, HA MPAKTHUIll, MOBa Hae Mpo Take: 1) Kareropiro Crpas,
OB’ sI3aHy 13 MOPYIIEHHSM IpaBa 0CcoOM JisIMH HOTapiyca, KM HEOOIPYHTOBAHO BiJIMOBIISIE
CBO€YACHO BUAATH CBIJOLITBO IPO MPaBO Ha CHAAIINHY; 2) KaTEropito CIpas, OB’ sA3aHy i3 He-
MOXKJIMBICTIO peajtizalii CmajKoBUX IpaB 4depe3 00’ €KTHBHI 0OCTaBHHU, KOJIM 0c00a HE MOXKe
JIOBECTHU CBOE MPABO HA CIAJIIUHY.

3. BapTo 3BepHYTH yBary Ha Te, IO CYIOBHI 3aXHCT CHaJKOBUX TPaB HE BUUEPIYETHCS
3aXHCTOM MMOPYIICHUX, OCHOPIOBAHHHUX, HEBU3HAHUX CYO’ €KTUBHUX IPaB YYACHHUKIB CIIAJIKOBHX
MIPaBOBITHOCUH Y TIOPSIKY MTO30BHOTO MTPOBAHKEHHA. SIKIO0 BUHUKHEHHS [TpaBa Ha CHaIKyBaHHsI
3aJIe)KHUTh BiJl JIOBEJACHHS iICHYBaHHS MEBHUX (DAKTiB, 0coba MOXKe 3BEPHYTHUCS JIO CYIY 13 3asBOIO
PO BCTAHOBJICHHS WX (DAKTIB, sika B pa3i BIICYyTHOCTI CIIOPY PO3IIISIAETHCS 38 TIPABUIIAMHU OKpe-
MOTO MpoBapKeHHS. OTKe, CIIPaBU MPO CIAIKYBaHHS PO3IVIIAIOTHECS CYJaMU B TTOPSAKY MO30B-
HOTO Ta OKPEMOTO MMPOBAJPKESHHSI.
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