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3aCTOCOBYIOTHCS JIJIsl BU3HAYCHHS [IUBLIBHOT FOPUCAMKIIT Ta MiACYAHOCTI CIMEHHUX CrpaB, 00y-
MOBJIEH] sSIK crienr(})iKo IPUAMYHOI IPUPOAU OCTAHHIX, TaK 1 0COOIMBOIO MPOLECYAIbHOIO (POp-
MOIO HETIO30BHOTO IIMBUTLHOTO CY/IOUMHCTBA. Y CYKYITHOCTI I1i TpaBujIa CIpsIMOBaHI Ha CTBOPEHHS
CHPUATIUBUX YMOB JUTs 3a0€3MEUCHHS PO3NISAAY CIMEHHHUX CIpaB, & TAKOXK BUKOHAHHS CYTOBOTO
pitmenns. [Ipo 1ie cBIAYNTH, 30KpeMa, 3aKpillJIcHa B 3aKOHOJABCTBI MOXIIUBICTH 3aCTOCYBaHHS
MPaBHJI YMOBHOT T1JIBITOMYOCTI, & TAKOXK aJbTEPHATHBHOI MIJICYTHOCTI ITiJ] Yac IMOJaHHS BIJIIO-
BIJTHUX 3asB.

JocnimpkeHHs MUBUIBHOT FOPUCIUKINT Ta TIICYIHOCTI CIMEHHUX CIPaB Y TOPSIIKY 1HIIOTO
BHJTy IIUBLIEHOTO CYJJOYMHCTBA — [TO30BHOTO MPOBAKEHHS — BUXOAMUTH 32 MEXKI ITi€T CTATTi Ta CTa-
HOBHTD MEPCIIEKTUBHI HAIPSAMHU TIOAAIBIINX HAYKOBUX PO3BIIOK.
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IOPUIVNYHI AKTH B CIMEMHOMY TPABI YKPATHU

VY craTTi HaIaHO 3araJibHy XapaKTePUCTUKY FOPUIMYHKX aKTiB y CiMEHHOMY TIpa-
Bi 3 TOUKH 30pYy X poJi B IPaBOBOMY PETYIIOBAaHHI SK IOPUANYHHX (akTiB. YKaza-
HE MHUTaHHS PO3TISAAETHCS 3 TOUKH 30pY HEOOXIMHOCTI 3HAXOMKECHHS OallaHCy MiX
MIPUBATHICTIO SIK OAHUM i3 (DyHAAMEHTAIbHUX MpaB JIIOAUHU H 3arajJbHUM OJ1arom,
Ha 3a0€e3MeueHHs IKOT0 Mae OyTH CIIPSIMOBAHO AEP>KaBHO-IIPABOBE PETyIIOBAHHS Cy-
CHUIBHUX BITHOCHH. ABTOP PO3KPUBAE OCOOIMBOCTI IOPUINYHUX AKTIB y CIMEHHOMY
IpaBi, BCTAHOBIIIOE TX OCHOBHI XapaKTE€PUCTUKU.

Knrouosi cnosa: opuouuni gpaxmu, cimetine npaso, OisinHs, Ois, 6€30iA1bHICIb,
FOpUOUYHULL aKm, 00208ip.
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B crarbe mpezacTaBieHa o0Ias XapakTepPUCTUKA FOPUIUUYECKUX aKTOB B CEMEH-
HOM TIPaBe ¢ TOUKH 3PCHHS UX POJIM B TPABOBOM PETYJIUPOBAHUU B KAYECTBE FOPH/IH-
yeckuX (akToB. YKa3aHHBIM BOIIPOC PACCMATPHUBACTCS C TOUKU 3PEHUST HEOOXOAMMO-
CTH HaXOXKJEHHUs OajaHca MeXy MPUBATHOCTHIO KaK OJHUM U3 (DyHIaMEHTAIbHBIX
[IpaB YeJI0BeKa M OOIINM O1aroM, Ha oOecIiedeHre KOTOPOTO JOJDKHO OBITh HaIlpaB-
JICHO TOCYIapCTBEHHO-TIPABOBOE PETYJIMPOBAHKME OOIIECTBEHHBIX OTHOIMICHUH. AB-
TOP PacKphIBaeT 0COOCHHOCTH IOPUANYECKAX AKTOB B CEMEHHOM IpaBe, BBISIBISICT
UX OCHOBHBIC XapaKTCPHUCTHKH.

Knrouesvie cnosa: ropuouueckue gaxkmoi, cemeliHoe npago, OesiHus, 0elcmaus,
be30esamenbHOCmb, IopuoudecKue akmoul, 002080p.

The article presents a general description of the acts as legal facts in family law.
This issue is considered in terms of the need to find a balance between privacy as a
fundamental human rights and common good as a main direction of the state-legal
regulation of social relations. The author reveals the features of the legal acts in fam-
ily law and identifies their main characteristics.

Key words: legal facts, family law, acts, subject of legal regulation of family law.

Beryn. FOpunuyHi akTé TpaauIiitHO pO3MISIIAIOTHCS K JIiSHHS, CIPSIMOBaH1 Ha JOCSATHEH-
Hsl IEBHOTO NPAaBOBOI0 pe3ynbTary. FOpuauyuHa HayKa KepyeTbCs TUM, 10 IOPUIUYHI aKTH MOXKYTh
OyTH crpsIMOBaHI Ha BUKOHAaHHA 3000B’sA3aHb a00 Ha BUKOpUCTaHHSA npaB. OnHak crneuudika ci-
MEHHOTO TpaBa CBITYHUTH PO TE, IO OCHOBHOIO (pOPMOIO BILTHBY ITpaBa Ha CIMCHHI BiIHOCHHH
Ma€ BHCTYIIAaTH PEKOMEH IS, AJKe MpaBo He MOKe 3000B’A3aTH YYACHUKIB CIMCHHHX BIJIHOCHH
MTOBOJIMTH ce0e 1/1eaTbHIM YHHOM, aJIe BOHO MOXe Tiepeidayary MeBH1 HalOUThIT OaXkaHi BapiaHTH
HOBEIIHKU.

IMocranoBka 3aBnaHHs. Po3KpUTTS mpupoan I0puANIHNX (HAKTIB 1 iX poIi B peryaroBaHHi
ciMEHHHX BiTHOCHH OyJic HETTOBHUM 03 3BEpHEHHS JI0 TUTAHHS PO 0COOIUBOCTI IOPUAMIHHX aK-
TiB SIK IOPUUYHUX (PAKTIB y CiIMEHHOMY ITpaBi, BCTAHOBJICHHS IX OCHOBHHX XapaKTEepUCTUK. Bupi-
IIEHHS HA3BAHUX 3aBJIaHb CTAHOBMTH METY Iiiei cTarTi. [i peanizauis Mae BifbyBaTucs y CBITII THX
3araJbHOTEOPETUYHUX MOJIOKEHb, SIKI BXKE 37100y CTaTyC TOKTPUHAIBHUX, 13 METOIO BUSBJICHHS
3arajJbHUX 3aKOHOMIPHOCTEH 1 crierudiku il I0puAnIHuX (PakTiB y ciMCHHOMY IpaBi MOPIBHIHO
3 IHIDUMH Tary3sMH TIpaBa. Tak, 30KpeMa, HeOOXiTHHM € BpaxXyBaHHS PE3yNIbTaTiB TCOPECTHIHUX
PO3pO0OOK BITYM3HSIHUX 1 3apyOi’KHUX HAYKOBIIIB, SIKI JIOCHIHKYBAJIX [IUBLIBHI T MITHOOHO-CIMEH-
Hi BIJTHOCHHU Y BITYM3HSHOMY Ta MDKHApOJHOMY IPHBAaTHOMY TipaBi, a came: H.A. Ajekceena,
JI.B. AdanacreBoi, M.M. Boryciascekoro, B.1. bopucoroi, C. M. Bparycs, O. B. /I3epa, 1. B. XKu-
niHKoBa, 1. I. Jlykamyk, H. B. Pa6inoBuy, 3.B. PomoBcbhkoi, I.B. Cnacubo-®areepoi, C.A. Oypcw,
€.0. Xapuronona, .M. Illepyenka, B.JI. fporpkoro Ta 6ararbox iHIIHUX.

VY ciMeitHOMY npaBi MOXHA BUAIIUTH HU3KY IOPUIUYHUX aKTiB, SIKi BiAIrpaloTh OCHOBOMO-
JIOKHY POJIb Y PETYINIOBaHHI CIMEHHUX BiTHOCHH, HAlO1IbII ACKPABO Bi10OpaXKaloOTh iX MPUPOLY.
3aranbHa XapaKTePUCTUKA TAKUX IOPUANYHUX (PAKTiB, HA HALLY JLyMKY, 03BOJIUTDb BHABHTH MeBH1
CIIUTBHI O3HAKH, IO BHSBJISIIOTH cneuH(pmHy POJTb FOPHMIHHX aKTIB y ciMeitHO- HpaBOBlI/I coepi
PeryIOBaHH. Lle Taki FOpUINYHI aKTH, K TOTOBIP Y PETyTIOBaHHI CIMEHHUX BITHOCHH i PilICHHS
PO MO CIIUTEHOTO MaifHa TIOZIPY KA.

I[o YHcia BaXIMBHAX CIMEHHHX IIOFOBOplB OKle IITIO0OHOTO JOTOBOPY, BIXHOCSTH TaKi:
l) JIOTOBIp JIPY’KWHH 1 YOJIOBIKa MPO TE, 3 KMM 13 HUX MICIIs po31pBaHH51 U100y Oy/TyTh MIPOXKUBATH
JITH, SIKY y4acTh y 3a0€3MCUCHH] YMOB IXHBOTO KUTTS OpaTuMe TOH i3 6aTbKiB, XTO Oy/ie MPOKUBATH
OKpEMO, a TAaKOXK MPO YMOBH 3[iHCHEHHsI HUM TpaBa Ha 0COOMCTE BUXOBaHHS AiT€H, TaKk 3BaHHUN
«JI0TOBIp Tpo pozipBanHsa muT00y» (cT. 109 CimeliHoro xoaekcy Ykpainu); 2) IOTOBIp IpyKUHA
i 4oJoBika mpo HajaHHA yTpuMmanHs (cT. 78 CimeiHOro koiexcy Ykpainu); 3) IOTOBIp JApY:KH-
HU ¥ 9OJOBiKa MMPO MPHUIIMHCHHS TIpaBa Ha YTPUMAaHHS 3aMicTh HAOyTTS IpaBa BIACHOCTI Ha He-
PYXOMICTh ab0 Ofiep)KaHHS OHOPa30BO1 IporioBoi BUIIaTH (CT. 89 CiMeiHOro KoJeKcy YKpaiHu);
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4) norosip Marepi Ta 6aTbka TUTHHHU NPO CIUIATY aTiMEHTIB HA AUTHHY (cT. 189 CiMeiiHoro Koziekcy
VYkpainn); 5) 1orosip Marepi Ta 0aTbka AUTHHU PO NPUIMHEHHS paBa IUTUHYU HA aJTliIMEHTH Y 3B’ 513~
Ky 3 Ha0yTTsIM npapa BJIacHOCTI Ha HepyxomicTh (cT. 190 Cimelinoro KoJIeKCy VYkpainn); 6) 10roBip
JPY)KUHH Ta YOJIOBIKa MPO BU3HAYCHHS TOPSIKY KOPHCTYBAHHS HepyxoMicTio (cT. 66 CimeitHOrO
KOZIeKCY YKpaiHH); 7) JOTOBIp JAPYKUHH Ta YOJIOBIKA ITPO TIOMLT (BI/IquI) HEPYXOMOTo MaiiHa (cT. 69
CimeitHOTO KoJIeKCy VKpalHH) 8) ToroBOpH, 110 MOXKYTh OYTH YKJIaJICHI KIHKOIO Ta YOJIOBIKOM, SIKi
MIPOYKUBAIOTH OJTHIEIO CIM’€F0, alie 6e3 peECTpaun o0y [1, ¢. 105; 2, ¢. 197] tomo.

JHorogip y cimeitHOMY npaBl BiJINIOBia€ 3arabHOTCOPETHIHOMY HOTr0 pO3yMiHHIO SIK yTOIH
CTOpiH PO BCTAaHOBJCHHS, 3MiHYy I IPUNUHEHHS MpaB Ta 000B’s3kiB [3, ¢. 119; 4]. Bin xapakre-
PHU3YETHCS TAKUMH aCHEKTaMU: a) BUIBHUM BOJICBUSIBIICHHSM Y4YacHUKiB; 0) 1X 3rofoio 3a BciMa
ICTOTHUMH aCIeKTaMU JIOTOBOPY, B) PIBHICTIO CTOPIH; I') HASABHICTIO IOPUAWYHUX TapaHTil CBO-
IO BUKOHAHHS; I') B3a€EMHOIO BiJIOBIJAIBbHICTIO CTOPIH 32 HEBUKOHAHHS NMPUUHATUX 3000B’A3aHb
[S, c. 28]. 3a MOIIOMOTOFO JIOTOBIPHOT KOHCTPYKIII OKPEeMi JOCITITHAKH MPOIOHYIOTh PO3KPUBATH
HaBITh NMPABOBY MPHUPOJY ILIHO0Y: a) BiH MOTpeOye BUILHOI 3roM yYacHHKIB; 0) 0a3yeThcs Ha iX
PIBHOCTI; B) CIPSIMOBaHUI HA BAHUKHEHHS TIPaB i 000B’SI3KiB MOAPYXOKS; T') HCBUKOHAHHS BIJIO-
BiTHUX 00OB’SI3KIB MOXE TATHYTH 32 COOOI0 TaKWil HETATUBHUI HACIIJIOK, SIK PO3ipBaHHS IILITHO0Y.
[Tpn mpoMy BaskIMBO TTaM’SITATH: JOTOBIp HE MOBHHEH MOTIPITYyBAaTH TOJIOKEHHS yIaCHUKIB YTOIH
a0o iHmMUX 0ci0 y YaCTHHI IpaB i TapaHTii, mepeadadeHnX CiIMEHHIM 3aKOHOIaBCTBOM [6, c. 185].

BianoBiaHo, MOXKHA MOTOAUTHCE 13 TPONOHOBAHUM Y IOPUANYHIN JIiTEepaTypl BU3HAYCHHIM
CIMEIHO-TIPaBOBOTO JIOTOBOPY SIK JOMOBIEHOCTI MK MOAPYHOKIM, OaTbkaMu Ta AITbMHU, IHIIMMU
YJIeHaMH CiM’1 Ta POIUYaMH PO BHHUKHCHHS, 3MiHY Ta MPUIMHCHHS MAiHOBHX, a B OKPEMUX
BUIIAJKaX 0COOMCTHX HEMallHOBHX IpaB Ta 00O0B’sA3KiB, 110 00YMOBJIEHI iX CiIMEHHO-TIPaBOBUMHU
3B’ si3kamu [7, ¢. 37].

Jloroip y ciMeiiHOMY ITpaBi MOYKE BUKOHYBATH Taki (PyHKIIII:

1) KOHKpEeTH3yBaTH HOPMU CiMeHHOTO mpaBa. Tak, Hanpukian, 4. 4 ct. 157 CimeitHoro xo-
JIeKcy YKpaiHu rnepenodadae, o 0aThbKU MaloTh MMPABO YKIACTH JOTOBIP MIONO 3IIHCHEHHS 0aTh-
KiBCBKHX IPaB Ta BUKOHAHHS 000B’SI3KiB THM i3 HHUX, XTO MPOJKUBAE OKPEMO BiJl TUTHHH. J{OTOBIp
YKJIQAEThCSl B MUCBMOBIH (popmi Ta mijuiArae HOTapiaJbHOMY MOCBigUEHHIO. MeTa yKIlaJeHHS
TaKOTrO JIOTOBOPY — KOHKPETH3allisl MOPSAIKY BUKOHAHHS TMOKJIAIEHOTO HOPMaM# CIMEHHOTO 3aKo-
HOJaBCTBa 00O0B’ 3Ky LI0A0 YTPUMaHHS AUTUHH THM 13 OaThKiB, XTO MIPOKMUBAE OKPEMO i rapaHTo-
BaHOTO oMy IpaBa Ha 0COOUCTE CHUIKYBaHHS 3 TUTHHOIO;

2) IOTIOBHIOBAaTH PETYIIOBAHHSI, MEXI SKOTO OKPECJIeHI HOpMaMH CIMEHHOIO IpaBa, II0
MPSIMO BKA3yIOTh Ha BPETYITIOBAHHS BiTHOCHH IUISTXOM JOCSTHEHHS 3TOJHM MiX IX YYaCHHUKaMHU Ta
i1 3akpituieHHs B joroBopi. Tak, 30kpema, CimeitHuI KoJleKC YKpaTHH He BCTAHOBIIIOE 3arajibHO-
000B’S3KOBUX HOPM IIOJI0 HA/IaHHS YTPUMAHHS 1HIIOMY 3 TIOAPYXOKS (OKPIM OOMEXEHOTO YrcIia
BHIIAJIKIB, KOJIM OJIMH 13 MOIPYXKS € Hempare3laTHUM a0o 1moTpedye MarepiaibHOi JOTIOMOTH,
TOOTO SAKIO 3apo0iTHA IIaTa, MEHCis, JOXOJAHW BiJ BUKOPUCTAHHS HOro MaifHa, iHII JOXOTU HE
3a0e31euyroTh HOMy MPOKUTKOBOTO MiHIMYMY, BCTAHOBJICHOTO 3aKOHOM). OfHAK MPU LOMY T10-
JPYKKsT MOYKE CKOPUCTATUCS CBOOOMIOI0 IOTOBOPY W YKIJIACTH JOTOBIp MPO HAJaHHS yTPUMaHHS
OJTHOMY 3 HHX, Y AKOMY BU3HAQUYUTH YMOBH, PO3MIp Ta CTPOKH BHILJIATH aniMeHTiB. Jlorosip ykia-
JIa€ThCs B MIUCHMOBIH (opMi I HOTapiaabHO MOCBITIYETHCS;

3) BCTAHOBIIOBATH IMpaBa i 00O0B’S3KH, BIIMIHHI BiJ THX, IO NepeabadyeHi HOPMaMH Ci-
MEHHOTO TIpaBa, y BUIIAJKaX, KO Ie MPsMO JOIycKaeThes. Tak, Hanmpukian, ctT. 70 CiMeitHoro
KOJICKCY YKpaiH! BKa3ye, 1110, 3T1THO 13 3arajIbHUM TIPaBUIIOM, Y pa3i Moy MaiHa, 0 € 00’ €KTOM
MpaBa CIJIBHOT CYMICHOI BIACHOCTI TIOAPYX K, YaCTKH MaifHa JIPYy>)KWHU Ta YOJIOBIKA € PIBHUMH.
OnHak OKpeMHM JOTOBOPOM a00 B IUTIOOHOMY JIOTOBOPI MOAPYXOKS MOXKE 3a(iKCyBaTH iHIIHN
po3Mip YacTok MaifHa. Tak caMo 3arajbHe MPaBUIIO TOBOPHUTH NPO TE, IO SKIIO JKiHKA Ta YOJIOBIK
MIPOXKMUBAIOTH OJIHIEIO CIM €10, alie He epelyBaroTh y ILTF001 Mik c00010 a00 B Oy/Ib-sIKOMY 1HIIIO-
My Hut00i, MaifHO, HabyTe HUMU 3a 4ac CHUIBHOTO MPOXKKUBAHHS, HAJISKUTh 1M Ha MIPaBi CHJILHOT
cyMicHOi BracHOCTi. OflHaK BOHU MOXYTb BiICTYNIUTH BiJl LOTO 3arajbHOTO IpaBuia, YKJIABIIN
BiJIITOBITHUH MUCHMOBHI OTOBIp (cT. 74 CiMeHHOTO0 KoZIeKCY YKpaiHu). AHAJIOTIYHY IIPABOBY IIPH-
POy Mae TOroBip Mixk OaTbKaMH TPO CIUIATY aJiMEHTIB Ha JUTHHY: OaThKH MAIOTh MPABO YKIACTH
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JIOTOBIp IIPO CIUIATy aliMEHTIB HA JUTHHY, Y SIKOMY BU3HAYUTH PO3Mip Ta CTPOKH BHUILIATH (4. 1
c1. 189 CimeiiHoro koaekcy Ykpainu). [IpoTe, SKI1o BOHM TakOro JOroBOpYy HE YKJIAJar0Th, PEry-
JIIOBAHHS BI/IMOBITHUX CIMEHHMX BIJIHOCUH BiJIOYBAETHCS 32 HOPMaMU CIMEWHOTO 3aKOHOJ/IaBCTBA.
3a HasBHOCTI TaKOTO JOTOBOPY CYIOH BiIaBaTUMYTh HOMY IIepeBary Imeper MPHIMCcCaMU 3aKOHO-
JaBYUX akTiB (nuB. 1. 22 moctanoBH [Inenymy BepxoBaoro Cyny Ykpainu Bij 21 rpyaus 2007 p.
Ne 11 «IIpo npakTUKy 3aCTOCYBaHHS CyllaMH 3aKOHOJABCTBA MPH PO3NISAII CIIpaB Mpo MPaBo Ha
uT00, po3ipBaHHs MUTO0Y, BU3HAHHS HOTO HEIIMCHUM Ta MOJUT CHUIBHOTO MaifHa TIOAPYHIKSD?,
yxBayla amnensmiiaoro cyny AsroHomHoi PecmyOmikm Kpum Bim 31 sxostHs 2012 p. y cmpasi
Ne 0101/2500/2012, yxBana Bumoro cmerianizoBaHoro cygy YKpaiHH 3 po3IIsy IMBITBHUX i
KpUMiHaNbHUX crpas Bix 1 motoro 2012 p. y cipasi Ne 6-24380ck11);

4) BHUCTYNaTH €IMHO MOXKJIMBOIO MiJICTABOIO JJISi BUHUKHEHHS 1HIMBIAyalbHUX CIMEHHHMX
MPaBOBIHOCHH. Y BCIX HaBEJACHHUX BUIIIEC BUIIAJIKaX Ti UM IHIII CIMEHHI MPaBOBITHOCHHHN MOTJIH
BUHUKHYTH HE TUIBKH 32 JOTOBOPOM, aje i 3a IHIIUMH IOPUINIHUMA (hakTamu (HapuKIam, Bif-
HOCHHHU IIOJIO CIUIATH aJiIMEHTIB MOXKYTh BUHHKATH HE TLJIBKH 32 JOTOBOPOM, aile i y pasi BcTa-
HOBJICHHSI BIAMOBIIHOTO 000B 513Ky cyzioM). [IpoTe B OKpeMy TpyIy CJIiJi BUIUTHTH Ti BITHOCHHH,
10 MOXXYTh BUHUKATH TLUTBKH 32 JOTOBOPOM. InmeThest, 30Kpema, Mpo BiIHOCHHU MATPOHATY: Bif-
moBiHO 710 4. 1 ct. 252 CimeiHoro Kojekcy YKpaiHH 3a IOTOBOPOM PO MaTPOHAT OpTraH OIiKH
Ta MIKITyBaHHS Nepenae TUTHHY-CUPOTY ab0 AUTHHY, T030aBieHy 0aThKiBCHKOTO MiKIyBaHHS, Ha
BUXOBAHHS B CiM 10 1HIIIOT 0COOM (ITATPOHATHOTO BUXOBATEJIs ) 10 JIOCATHEHHS IMTHHOIO MTOBHOJIT-
T4 3a IJIaTy;

5) 3amoBHIOBATH MPOTAJNHU, 3aJIMIIEH] 3aKOHOJIABLIEM Y PETyJIIOBaHHI CIMEHHUX BiIHO-
CUH. BusIBIEHHS NporajiuH y NpaBOBOMY PEryIIOBaHHI, 0COOIMBO KOJIM MIIETHCSA MPO MPHUBAT-
HONPaBOBY cdepy (a oTxe, cdepy, Ae B OUIBIIOCTI BUMAAKIB MaTUME MICIIC HE MPOTrajvHa, a
KBaJIi(hikoBaHE MOBYAHHS 3aKOHOIABIIS), € 3aBJAHHAM HaJI3BHYANHHO CKIaTHUM. [ 0IIOBHIM KpH-
TEpiEM HAsIBHOCTI NPOTAIMHU CTa€ CylnoBa NpakThka. HaBememo npukitan. BigmoBigHO 70 CT.
257 CimeitHoro kozmekcy Ykpainm 0aba, mim, mpababa, mpajin MalrTh MPaBO CIUIKyBaTHCS 3i
CBOIMHU OHYKaMH, IPaBHYKaMH, OpaTH ydacTh y X BuxoBaHHI. OJHAK NIPH IbOMY 3aKOHO/IaBEIlb
HE TOBOPHUTH HIYOTO MPO MOXIIMBICTH 200 HEMOXKIIMBICTh BPETYJIIOBAHHS BKAa3aHOTO MUTAHHS
Ha PIBHI IOTOBOPY MiXK OaThKaMU AUTHHM 3 OfIHi€T CTOPOHH ¥ 6aboro Ta AijgoM 3 inmoi. Maemo
MIPOTAJIMHY B IPABOBOMY PETYJIIOBaHHI, AKa MOXKe OyTH 3allOBHEHA 3a JOTIOMOTOI0 aHAJoril 3a-
KOHY, 30KpeMa LUIIXOM 3aCTOCYBaHHS HOPMH, LIO0 Nependadyae MOXKIMBICTh YKIIaJ€HHS TaKOTo
JIOTOBOPY MIXK OaThbKaM¥ JTUTHHH.

Takox y ciMeifHOMY ITpaBi BayKJIMBOTO 3HAYCHHS HAaOyBa€ TaKWil pi3HOBHI FOPUINIHIX aK-
TiB, SIK PIICHHS NPO MOJT CIUIBHOTO MaiHa MOAPYAOKS SK IOPHIUIHUN (Gakt. MaifHOBI BIJIHO-
CUHH, 10 CKJIAJIAI0THCS MIXK TIOAPYHOKSM, 3aBK/IU TTOTPeOyBalli i MOTPeOyOTh 0COOIMBOT yBary.
PerymoBaHHs IMX BIIHOCHH ITiIIIOPSIKOBAHE BUKOHAHHIO OJTHOTO 13 3aB/IaHb CIMEHHOTO 3aKOHO-
JIAaBCTBa — MOOY/I0B1 CIMEWHUX BIJIHOCHH Ha 3acaJlaX B3a€MOJIOTIOMOTH H MiITPUMKH Ta BOIHOYAC
OXOpPOHH 1X MPUBATHUX 1HTEPECiB. BiTHOCHHU MOJAPYIKKSI CTOCOBHO CITIIBHOTO MaifHa € BaYKIIMBUM
€JIEMEHTOM OpraHi3allii JI0JCHKOr0 CyCHUIBCTBA, 1[0 MAIOTh MPOSIB Y MOCTIHHUX CIpo6ax IXHBOTO
YIOPSAKYBAHHS Ta HOPMYBAHHSI, SIKi CIIPUIMAIOTHCS I11]] BILTHBOM [IPABOBUX HOPM, Y Oy/Ib-SIKOMY
CYCIIUTBCTBI.

[omin cinapHOTO MaiHa 3IHCHIOETHCS 00 TOOPOBUIFHO MIIIXOM YKJIAACHHS ITOIPYAOKIM
BIJIMOBITHOTO IIMBUTLHO-TIPABOBOTO MPABOYHHY, Y TOMY YHCIIi 3 HOTapiaJIbHUM MOCBITYCHHSIM, 200
B CYJIOBOMY IOPSJIKY Ha BUMOT'Y OJHOTO 3 MOJPYXOKS YA Ha BUMOTY IHIIMX OCI0 y 3B’S3Ky 3i
3BEPHEHHSIM CTATHEHHS Ha 1X MaifHo. /l0OpOBIIbHMUIT TIOPSIOK 3aCTOCOBYETHCS, SKIIO MOAPYKKSI
JIOMOBHJIOCSI III0JI0 BU3HAYCHHS YaCTOK KOYKHOTO 3 HUX Y TIPaBi Ha MaifHO, a TAaKOX JIKIILIO 3TOAH
1I0/10 KOHKPETHOTO MOy MaifHa BiJIIOBITHO JI0 IIUX YaCTOK.

[Moapy:x>kst Mae mpaBO HA MOALT MaifHa, 10 HAIEXKUTh HOMY Ha IMpaBi CHIIBHOI CyMiCHOI
BJIACHOCTI, HE3aJIKHO BiJl pO3ipBaHHS ILITIO0Y.

Bianosigao 10 4. 2 cT. 69 CiMelHOTo KOJeKCy YKpaiHW JOTOBIp PO IMOJIJ KUTIOBOTO
OyIMHKY, KBapTHPH, 1HIIIOTO HEPYXOMOTO MaifHa, a TaKOXK MPO BHILT HEPYXOMOTO MaiHa IpyKH-
Hi, YOJIOBIKOBI 31 CKJIa/ly BCbOTO MaiHa MOAPYXKs Mae OyTH HOTapiaJlbHO MOCBITYCHUM. Y pasi
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31 CHEHHS MOy 3a JOTOBOPOM OCTAHHIH MiIIOPSIKOBY€ETHCS 3arajJbHUM MONOKEHHIM LIUB1Tb-
HOro kojekcy Ykpainu mpo (opmy npaBouuHiB (1oroBopis) (ct. ct. 206208, 639 LluBinbHOrO
KOJIeKCy YKpaiHu). SKio 00’ eKTOM MOILTY € HEpyXoMe MaifHO, JOTOBIp MPO MOMLT YKIaIa€ThCs B
MUCBEMOBIH popMi Ta IiIATae HOTapiaTbHOMY ITOCBITYEeHHIO (a03ar apyruii 4. 2 ct. 69 CimeitHoro
KOJICKCY YKpaiHu, 4. 4 cT. 372 1IuBUIbHOTO KOJIeKCy YKpaiHH).

[IpaBo BiIacHOCTI Ha HepyxoMe MaiHO, HaOyTe KOJHIIHIMH YYacHHKaMH TpaBa CIIBHOT
CYMICHOI BJIACHOCTI B PO3/IIbHY BJIACHICTb, IMiJUIATAE€ HACTYITHIH JepKaBHIA peecTpallii.

BinmosinHo 1o ct. 68 CiMeliHOTrO KojieKey YKpaiHu po3ipBaHHS NUTIO0Y HE MPHUITUHSE TIpa-
Ba CITIJIBHOT CyMiCHOI BJIIACHOCTI HAa MaiiHO, Ha0yTe 3a yac NUI00y. Po3nopsypkeHHs MaitHOM, 110
€ 00’€KTOM TIpaBa CHUIBHOI CyMiCHOI BIAaCHOCTI, MICIsl pO3ipBaHHS IITI00Y 3A1HCHIOETHCS CHIB-
BJIACHUKaMH BUKJIFOYHO 3a B3aEMHOIO 3r0JI0K0 BiAMOBiAHO 10 L{uBinbHOTO KONekcy Ykpainu. Tak,
po3ipBaHHs HUTIO0Y came 1Mo co01 aBTOMaTHYHO HE 3MIHIOE PEKUMY CIUTBHOCTI MailHa MOAPYAOKS
JI0 TIOILTYy HOTO MK MOAPY¥OKIM. ToMY PO3MOPSIKEHHST MaltHOM, IO € 00’ €KTOM IpaBa CIiIb-
HOT CYMICHOI BJIACHOCTI, MICIsl PO3ipBaHHs ILIF00Y 3/1IHCHIOETHCS CITIBBIACHUKAMU BHKJIFOYHO 32
B32€EMHOIO 3TOJIOK0 BINIMOBIIHO A0 CT. cT. 368—372 L{uBLIBHOTO KOEKCY YKpaiHUu. YMOBHU MOMITY
MaliHa TIOIPYX K MOXKYTh OyTH Tiepen0adycHi B CIeEIialbHOMY JIOTOBOPI TPO TO/ALT MaifHa abo
BH3HAYATHCS B NUTIOOHOMY JTOTOBOPI MOAPYKKs. BiAMIHHICTS MiXk IIMIMH JIOTOBOPaMH, Ha JTYMKY
B.K. AHTOmIKIHOT, MTONIATa€ B TOMY, 110 IPEAMETOM JIOTOBOPY MPO MO/ € MaifHa, sSKe BXKe Halle-
KUTH MOJPYXOKIO Ha TIPaBi CIUIBHOT BIACHOCTI, TOAI SIK YMOBH HITIOOHOTO JIOTOBOPY MOXYTh CTO-
CyBaTHCS MaifHa, sike MOAPYKKs Mpuadae B MailOyTHHOMY Ta SIKE BiJICYTHE HA MOMEHT YKIIQJCHHS
JoroBopy [8, c. 76].

SIKIIO MK TOIPYXOKSIM BHHUKAE CIIp MIOAO PO3MIipy HANEKHUX IM 9acTOK, MOPSAKY abo
CIOCcO0y TOALTY CIITBHOTO MaifHa, TO TOOPOBUTFHHI MOPSIIOK MOALTY MaifHa 3MIHIOETHCSI Ha CYIO-
Buid. Crieriuikoro CIopiB MO0 MOy CIIJIBHOTO MaliHa MOJPYKIKS € Te, 0 BOHH, SK IPABHIIO,
PO3IIAIAOTBECS Pa30oM 13 BUMOTaMH PO PO3ipBaHHS ILIO0Y, IO HE CYNepeYuTh 3aKOHY, ajle B
IJIOMY TTOJIUT CITUTBHOTO MaiHa MOIPYXIKs MOXKe OyTH 3IIHCHEHO H MiJ 9ac iCHyBaHHS ILTIO0Y, a
TaKOX ITiCIIs pO3ipBaHHs ILTIO0Y.

Sk BuszHaueHo B llocranosi [Inenymy Bepxosnoro Cyny Ykpainu Big 15 tpasusa 2006 p.
Ne 3 «Ilpo 3actocyBanHs cygaMu okpeMux HopM CiMeitHOro kofiekcy YKpaiHu mpu po3misa/i Cpas
10710 0aTHKIBCTBA, MATEPUHCTBA Ta CTATHEHHs aJliMEHTIBY», BAPTICTh MaifHa, 1110 MiJUIATae MOy,
BHU3HAYAETHCS 32 MOTOPKEHHIM MIXK TOAPYHOKAM, a 38 HEAOCATHEHHS 3r0JU — 3 OIVISAY Ha JIHCHY
Horo BapTICTh HA Yac pO3MIISIAY CIIPaBH.

Hapauni, sKmo nniroOHMM JOTOBOPOM 3MIHEHO Iepef0avyeHui 3aKOHOM PEXHM CITITHHOL
CYMICHOI BJIACHOCTI, TO MiJ Yac pO3NISALY CHOPY MO MOMAIT MaiHA TOAPYXIKS CYIl BUXOTUTHME
HacaMIepen 3 yMOB TakorO JOTOBOPY, BPAaXOBYIOUH TIPH IILOMY, IO TOJOXKEHHS IUTIOOHOTO J0-
TOBOPY, SIKi CTaBIATH OJHOTO 3 MOAPYXOKS B HAA3BHUAMHO HEBUTIIHE MarepialbHE CTAHOBHIIE,
MOPYIIYIOTh HOTO TIpaBa Ta iIHTEPECH, Ha BUMOTY TaKoi CTOPOHU 3a PIIIEHHSAM CYIy MOXYTbh OyTH
BU3HAHI HEJIIICHUMU 3 Ti/ICTaB, yCTaHOBIEHUX L{MBITEHUM KOIeKCOM YKpaiHu (AMB. TAKOK PO3/ILT
5 «/ledextHi ropunuyHi (pakTH B CiMEHHOMY TIpaBi»).

He mijyisirae moiny, OCKUIbKH HE HAJIEKUTh JI0 CHUIBHOI CyMICHOT BJIACHOCTI, MaiiHO OfI-
HOTO 3 MOAPYXKs, HAOyTe HIM JI0 IUTI00Y; HaOyTe 3a yac D00y Ha IMiACTaBi JOTOBOPY JapyBaH-
Hs1 a00 B TOPSIIKY CITQAKyBaHHS; HAOyTe 3a yac NUI00Y, ajie 3a KOIITH, SIKi HaJekKallld OJHOMY 3
MOJIPYKKSI OCOOUCTO; pedl 1HINBIAYaTbHOTO KOPUCTYBAHHS, Y TOMY YHCII KOIITOBHOCTI, HaBIiTh
SIKIIIO BOHU OyJid Tipu0aHi 32 paXyHOK CHUTBHUX KOIITIB TOAPYXKS; KOIITH, OJCpPKaHI K BiJl-
IIKOJyBaHHS 32 BTPAaTy (TOMIKO/DKEHHS) pedi, 10 Hajekana 0co0i, a TAaKOXK SK BiIIIKOTyBaHHS
3aBJaHoi il MOpANBHOT IIKOJHM; CTPAXOBI CyMH, OJepXaHi 3a 000B’3KOBUM a00 TOOPOBITLHUM
0COOMCTHM CTpaxyBaHHsIM, SIKII[O CTPaxXOBi BHECKU CIUIAYyBAJIMCS 3@ PAXyHOK KOILITIB, IO Oymn
0COOHUCTOIO BIACHICTIO KOXKHOTO 3 HUX. I1l0 cTOCYyeThCs mpemii, Haropoau, ofepKaHuX 3a 0COOUCTI
3aCIyTH, CyJl MOXKE BU3HATH 32 JPYTUM 13 OAPYHOKS IPABO Ha iX 4aCTKY, SIKIIO Oy[e BCTAHOBJICHO,
110 BiH CBOIMH JIisIMU CTIPUSB i1 O/Iep>KaHHIO.

VY pasi, SKII0 miA yac po3mIsAy BUMOTH PO MOALT CIUTBHOTO CYMICHOTO MaifHa MOAPY KK
Oyzie BCTAHOBIJICHO, IO ONUH i3 HHUX 3IHCHUB HOTO BIIYY>KCHHS YU BHKOPHCTAaB Ha CBIill po3cyn
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IIPOTHU BOJII 1HIIIOTO 3 MOAPYKS Ta HE B iHTepecax ciM’T abo He Ha ii moTpedu uu npuxoBas Horo,
Take MaiiHO a00 HOoro BapTiCTh BPaxOBY€ETHCs MiJ] 4ac MOJLTY.

Takox SKIIO 32 YaC OKPEMOTO IPOKUBAHHS TOAPY KK HICHS PAKTHUYHOTO MPUITHHCHHS
NUTFOOHUX BITHOCHH CITIJIBHE MalHO HOTr0 4iIeHaMH He Mpua0aBaiocs, TO CyJ BiAMOBIIHO 10
4. 6 cT. 57 CiMelHOTO KOJIeKCYy YKpalHu MOKEe BH3HATH OCOOHMCTOIO TMPHUBATHOK BIACHICTIO
Y KUHH, Y0JIOBiKa MaliHO, HAOyTe KOXKHHM i3 HUX 3a Iel Heplo/:[ Ta 32 BKa3aHWUX 0OCTaBHH,
1 MPOBECTH TMOMLN TINIBKH TOTO MaifHa, MO OyI0 IXHBOIO CIJIEHOIO BIACHICTIO IO HAaCTaHHS
TaKuX 00CTaBUH.

Heo0OxiqHO 3a3HaYUTH, 1110 JIO PO3IPBAHHS IITIO0Y KOXKEH 13 TIOAPYXOKS MOXKE BUMAraTy 1o-
Iy CHibHOTO MaifHa B Oyab-sikuil yac. I1030BHA AABHICTH 10 TAKUX BHMOT HE 3aCTOCOBYETHCSI.
Le mpaBuyio, Ha HalTy AYMKY, [iABHUILY€E MOXJIUBOCTI CYJJOBOTO 3aXUCTY MaiiHOBHUX IpaB Ta iHTe-
peciB noapyxokst. J1o BUMOT TIpo MOJIUT MaiHa, 1110 € 00’ €KTOM TpaBa CIIBHOI CyMiCHOT BIIACHOCTI
TIOAPYOKSI TCIsI PO3ipBaHHS MUTI00Y, 3aCTOCOBYETHCS TIO30BHA AAaBHICTH Y TpH pokH. [Ipote meit
CTPOK BiZIpaXOBYETHCSI HE 3 MOMEHTY PO3ipBaHHs ILTIO0Y, a 3 MOMEHTY, KOJIM 0c00a di3Hanacs abo
MOTJIa JII3HATHUCS PO MOPYIICHHS i1 MpaBa Ha CIIbHE BUKOPUCTAHHS MaliHa (HANPUKIIAJI, yXBaja
Bepxosroro Cyny Ykpainu Big 20 TpaBas 2009 p. B cripasi Ne 6-1921¢B09).

HenominpHi pedi cyoM MPUCYIKYIOTBCS OMHOMY 3 TOAPYXOKS, SIKIIO 1HIIE HE BU3ZHAYCHO
JIOMOBJICHICTIO Mi>K HUMH; pedi Ut TpodeciitHuX 3aHATh IPUCYIKYIOTHCS TOMY 3 TIOIPY K, XTO
BUKOPHCTOBYBAB IX y CBOIl IpodeciiiHiil isTbHOCTI, @ BapTICTh IIUX pedeii BpaXoBYETHCS Mif Yac
MIPUCYKEHHSI 1HIIOTO MaifHa APYroMy 3 MoApysxxs. [IpucymkeHHs: OMHOMY 3 TIOAPYAOKS TPOIIO-
BOT KOMITIEHCAIli]l 3aMiCTh HOTO YaCTKU B MPaBi CHiJILHOT CyMiCHOI BIACHOCTI Ha MaiHO, 30KpeMa
Ha XKUTIOBUH OyAMHOK, KBapTUPY, 3€MENIbHY IIISAHKY, JOIYCKAETHCS JIMIIE 3a HOro 3rojoo, KpiM
BHMAJKIB, ependauenux L{uBinpauM KomekcoM Ykpainu. [Ipu npoMy IpHCyIKEHHS OJHOMY 3 TI0-
JPYAOKS TPOIIOBOT KOMIICHCAITIT MOXKITUBE 32 YMOBH MOINIEPEIHBOTO BHECEHHS APYTHM 13 TIONIPY K-
Ks BIJITIOBIJTHOT TPOIIOBOT CYMH Ha JICTIO3UTHUH paxyHOK cyiy. Y pasi, KOJIU XKOJIEH 13 TIOAPYHOKS
HE BUYMHHUB TaKKX Ji{, @ HEMOAUTBHI pedi He MOXKYTh OyTH peabHO MOJIIICHI Mi’K HUMH BiJIIIOB1THO
710 1X 9aCTOK, Cy/ BU3HAE i€aNbHi YaCTKH MOAPYKKS B I[bOMY MaiiHi 03 HOTo peanbHOTo MOILTy
Ta 3aJIMIIaE MAHO B 1X CIIJIbHIN YaCTKOBiH BIACHOCTI.

BucHoBku. Buxiiagene Buiie 103BoIs€ HaM 3pOOUTH BUCHOBOK PO T€, 110 IOPUANYHI AKTH
HE € oqHOpiaHO0 rpynoto. Cepen IpUANYHUX aKTiB CIIiJ BUIUIATH:

— IOPUJIUYHI aKTH, IKi BUMHIIOTbCA CAMUMH YYaCHUKaMH CIMEHHUX BiTHOCHH (a OTXKe, €
(dopmoro Ge3mocepenHBOil peaizalii X mpaB Ta 000B’s3KiB), — HaTAHHSI HOTapialbHO 3aBipeHOI
JOBIPEHOCTI Ha MPEACTABHHULITBO JKIHKU i (a60) YOJIOBIKA UISI TIOAAHHSI 3asBU MPO pe€CTpaI_IiIO
o0y 70 OpraHy Iep»KaBHOI peecTparlii akTiB IUBUTHHOTO CTaHy; BiJIMOBA BiJ peecTparii muTko-
Oy; YKIIaJICHHS TIOAPYAOKSIM MIXK COOOI0 uormaopus sIK1 He 3a00pOHEHI 3aKOHOM, SIK II0JI0 MaliHa,
10 € IXHBOIO 0COOMCTOIO IPUBATHOIO BITACHICTIO, TaK 1 IIOJ0 MalfHa, sIKE € 00’ €KTOM MpaBa CIiIb-
HOI CyMICHOI BIIACHOCTI MOJPY>KKS; YKIIQJICHHS JIOTOBOPY PO HAJAHHS YTPUMAHHS OJHOMY 3 TI0-
JPYAOKS, y SKOMY BU3HAYAIOThCS YMOBH, PO3MIp Ta CTPOKH BUILIATH aJTIMEHTIB;

— aKTH, 10 MOXOAATH BiJl TPETiX 0Ci0 (YMOBHOBAXXEHUX JIEPIKABOIO CYO’€KTIB, 110 Oe3Mo-
CepeHIMHU yYaCHUKaMHU CIMEHHUX BIIHOCHH HE BHUCTYMAIOTh (2 OTXKE, MA€ MICIe MPaBO3acToCy-
BaHH$)) — peecTpalis 1UIo0y; pillieHHs Cyay NMpo HaJaHHS MpaBa Ha LU0 0co0i, sfika Jocsra
IICTHAIIITHA POKIB, ajie He HOCsTIa NUTIOOHOTO BiKYy, 3a ii 3asBOIO; PIIEHHS CYy IPO HAJTaHHS
IpaBa Ha IUTI00 MK PiJHOIO AUTHHOIO YCHHOBIIOBAYA TA YCHHOBICHOIO HUM TUTHHOIO, a TAKOXK
MIX JTITBMH, SIK1 OyJTM YCHHOBJICHI HUM; PIIIEHHS CyAy PO BU3HAHHS ILTFO0Y HEMIHCHUM TOIIIO.
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