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CVJIOBA BJIAJIA IK KOHCTUTYIIAHO-ITPABOBA KATETI'OPIS

VY cTarTi aHaANI3yIOTHCS TpaBOBa KaTeropis «CyaoBa Biama». ABTOp aHaIi3ye
YKpaiHChKe 3aKOHOIABCTBO, IO PETNIAMEHTYE MPaBOBY KaTETOPil0 «CyIOBa BIA/IA,
MO3UIIIT CyYaCHUX YUCHHUX IIIOJI0 IIBOTO aKTYaJIbHOTO TEPMiHY. Y pe3yibTari MpaBoBO-
TO aHAJTi3y aBTOP BUJILJISIE TOJIOBHI O3HAKH CYJ0BOI BTN Ta IPOTIOHYE aBTOPCHKE BH-
3Ha4YEHHs CY/I0BOI BIa/ii. 30KpeMa, Cy/I0Ba Blajia, Ha TyMKY aBTOpa, € CaMOCTIHHOIO,
HE3aJIeKHOIO TUIKOI0 AEp’KaBHOI BIAaH, IO TapaHTye (i3WYHUM Ta IOPUANIHUM
oco0aM TpaBo Ha CIPABEATUBUN CyJl MIJISIXOM pealtizallil CyKyImHOCTi TOBHOBa)KCHb
I10/10 3[1MCHEHHS TIPaBOCY/IIS.

Knrwuosi cnosa: cyoosa énaoa, npagocyoos, Koncmumyyia Ykpainu.

B crarpe anammsupyeTcs MpaBoBasi KaTeropHs «cCyneOHas BIAcTh». ABTOp aHa-
JIM3UPYET YKPAUHCKOE 3aKOHOJATEeIbCTBO, KOTOPOE PErIaMEHTUPYET IIPaBOBYIO Ka-
TETOPHIO «CyAcOHAS BIACTHY, MO3UINN COBPEMEHHBIX YIEHBIX OTHOCHTEIFHO ATOTO
aKTyaJIbHOTO TepMHUHA. B pe3ymsrare mpaBoBOTO aHANN3a aBTOP BBIICNSACT TVIaBHBIC
MIPU3HAKHU CyIeOHON BIIACTU M IpeIaraeT aBTOPCKOE ONpesiesicHue CyneOHOM Bia-
ctu. B wactHOCTH, CyaeOHast BIACTh, C TOUKH 3pCHUS aBTOPA, 3TO CaMOCTOSITEIbHAs,
HEe3aBHCHMasi BETBb FOCYIapCTBEHHON BIACTH, KOTOpasi TapaHTUPYeT (PU3NYECKUM U
IOPUIMYECKUM JIMLIaM MPaBO Ha CHPABEATUBBIN Cyl MyTEM pealln3alui KOMIUIEKCa
MIOJTHOMOYMI OTHOCHUTEIBHO OCYILIECTBICHHS IPABOCYAUS.

Knrwoueswie cnosa: cyoebnas enacmo, npasocyoue, Koncmumyyus Ykpauno.

In the article is analysed legal category “department judicial”. An author analyses the
Ukrainian legislation which regulates a legal category “department judicial”, positions of
modern scientists in relation to it actual term. As a result of legal analysis an author selects
the main signs of department judicial and offers author determination of department ju-
dicial. In particular, department judicial, from point of author, it is an independent branch
of state power which avouches for physical and legal persons a right on a just court by
realization of complex of plenary powers in relation to realization of justice.

Key words: department judicial, justice, Constitution of Ukraine.
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Beryn. B YkpaiHi corionoriusi onuTyBaHHS CBiI4aTh MPO SIBHO HU3BKUI PIBEHB IOBIPH A0
cyny, axio 40% onuTaHUX rpoMajisiH BBaXKAIOTh, IO iX MpaBa MOPYIIYIOTHCS, TO JI0 CyAY, SIKUH MO-
BUHCH OyTH TOJIOBHHM 3aXHCHHKOM TPaB i CBOOO JIFOMUHHU, 3BEPTAFOTHCS 32 3aXUCTOM Juie 9%.
[Tpu npomy, 3a mannmu Lertpa PazymkoBa, 77% rpomastH CTBEPIIKYIOTS, IO iX ITpaBa HE 3aXHUIICHI
B3arali, a JIOBIPSIOTH CyJaM JIAIIE TPETHHA OIIUTAHUX, a II¢ TPETHHA BBAYKAIOTH JOUIIHLHUM 3BEp-
TaTUCh 32 JOTIOMOTOI0 JT0 YIOBHOBakeHOTO BepxosHoi Pagn Ykpainu 3 npas moauau [8, c. 317].
Bararopiyaa HeJloBipa CyCIUTLCTBA 0 CYA0BOI T'JIKH BIIaJM CIIOHYKAE JIO POBEACHHS CYJI0BOT pe-
(hopmu, sika Moke OyTH €(hEeKTHBHOIO 32 YMOBH I'PYHTOBHOTO aHaJIi3y MPaBOBUX 3acajl 31HCHEHHS
CyZ0BO{ BT Ta MOIIYKY BIATOBIIHOTO Yacy, a TAKOXK BUKIMKaM MeXaHi3My i peasizarii.

Sk BiZOMO, KOHCTUTYLINHHI KPU3M B CYyCHiJIbCTBAX MEPEXiAHOTO THUILY AAIOTHh HAJ3BUYAIHO
Oarartuii Marepial Uil TEOPETUKIB TpaBa, 110 CTABJATH 3aBIaHHs MPOaHai3yBaTH MEXaHi3M KOH-
CTUTYLIWHUX 3MiH. [[epCIIEKTUBHOIO € KOHIIEMIIisl KOHCTUTYIIMHUX IUKIIIB, M0 JI03BOJISIE T00AYH-
TH B3a€MO3B 130K HU3KU OCHOBHUX (pa3 KOHCTUTYIIIHOTO MPOIECY B MEPEXiTHUI MEepiox — KPH3H
(BTparv KOHCTUTYIIHHOI JICTITUMHOCTI), MOPYIICHHs piBHOBArd (MONITHYHA TUCKYCIis 3 MHUTaHb
KOHCTHUTYIIIT) 1 TOCSTHEHHSI CTa0IIbHOCTI Ha HOBOMY PiBHI (KOHCEHCYC 13 TUTaHb MaiOyTHHOT KOH-
crutyii). [IpoGiiema KOHCTUTYIIHHOT AUCYHKIT BUpakaeThCsl B PI3HOMAHITHUAX BapiaHTaX KOH-
(OITIKTY JIETITUMHOCTI Ta 3aKOHHOCTI, IX MPOsBaX Yy KOHCTUTYIIHHIA MoJepHizamii. Tumonoriaauii
aHaJIi3 PiI3HOMAHITHUX MOJIENEei KOHCTUTYIIIHHOI KpH3H, eTariB IX po3ropTaHHs Ta (PyHKI[IOHyBaH-
HSI cCaMOi KOHCTUTYIII K (pakTopa COIaJbHUX 3MiH PO3KPHBAE MEXaHI3M KOHCTHUTYIIIHOI TpaH-
copmaii [2, c. 33-38]. AHasi3 iCHYIO4OT0 MOHATIIIHO-KAaTEropiaJIbHOTO CTaHy CyIOBOI BIAIU €
BaXXJINBUM MOMEHTOM Ha LUIAXY JOCSATHEHHS KOHCTUTYLIHHOI Ta CyCiIbHOI CTa01IbHOCTI.

20 tpaBHs 2015 poky Ykazom IIpesunenra Ykpainu Ne 276 cxpaneno Crparerito pedopmy-
BaHHSI CYJIOYCTPOFO, CYIOUMHCTBA Ta CYMDKHHUX MPaBOBUX 1HCTUTYTIB Ha 20152020 pokw [16] (mami —
Crpareris). Y 1. 5.4. Crparerii miBUIICHHs e(pEKTUBHOCTI MPABOCY//IS TA ONTUMI3AIlisS TOBHOBA-
JKEHb CYyNIB PI3HUX IOPHCAMKIIHA MPOIIOHYETHCS TOCATHYTH 32 JOTIOMOTOIO TIEPEVIIy CTPYKTYpH
CyZI0BOi cuCTeMH YKpaiHU B IIIJIOMY, a TAKOXK IIITXOM BU3HAYCHHS YiTKHX KPUTEPIIB Ta MEXaHI3MIB
PO3MEXKYBaHHS CYJIOBUX FOPUCIUKIIIN aIMiHICTPaTUBHUX, TOCTIONAPCHKUX 1 3arajibHUX (IIMBUTHHUX
1 KpUMIHAJIBHUX) CY/iB; ONTHUMI3allil CHCTEMH CY/IB MICIsS JETANBHOTO aHaNi3y po30iKHOCTEH Ta
OLIIHKM PU3HKIB i3 HAJIC)KHUM ypaxyBaHHSM BUMOT 1[I0 €()EKTHBHOCTI, CIIPABENTUBOCTI TA YKPYTI-
HEHHS OKPEMUX €JIeMEHTIB CUCTEMH Ha BIIMOBIHUX PIBHSX (30KpeMa, CTBOPEHHS MIXKpallOHHHX CY-
B, YKPYITHEHHS aneILINiHHNX OKpyTiB). TakiuM 4iHOM, CydacHa HayKa Ta IPAKTHKA MOCTAIH epe/
YEepProBUM BHKIIHKOM, IPOJAUKTOBAHUM HEOOXIIHICTIO BUPOOUTH ONTUMAJbHI, IEPEIYCiM KOHCTHTY-
iiHI, TPaBOBI 3acajy 3IHCHEHHS CylTOoBO1 Biiaau B Ykpaini. O.B. CKpUIIHIOK ClpaBeyTUBO 3a3Ha-
qae: «KOHCTHUTYIIIS HE € 1 He TIOBMHHA OyTH TIEBHOIO 3aCTHIVION (POPMOIO, SIKa 3B’ S3Y€ CYCIUIbHUM
PO3BHTOK 1 00MEXYye HOTOo B pa3 1 Ha3aBK/IM BHU3HAYEHI MTpaBoBi Mexi» [20, c. 3].

IMocTanoBka 3aBaanHsA. Ockiibku cydacHa KoHcTuTytist Ykpainu He Ja€ BiIIOBII OO0
MIOHATTS «CYJ0Ba BIIaa», TIOCTA€ HEOOXiTHICTH C(HOPMYITIOBATH I1€ BU3HAUCHHS T TOJIOBHI O3HAKH
CyZ0BO] BJIAJIH.

Oxpemi acrekTd (OpMyBaHHS Ta PO3BUTKY CYJ0BOI BIaAM B YKpaiHi CTaBalIu MPEAMETOM
JIoCHiDKeHHsT Takux yuenux, sk B.Jl. Tonuapenko, JI.®. JlomOpoBceka, O.1. JloMOpoBChKHIA,
C.I. 3amapa, A.P. KpycsH, 3.B. Ky3nenosa, A.B. Jlesenens M.I1. Op3ix, B.H. [llanoBan Ta 6ara-
THOX 1HIIHMX. AHAJI3 HAYKOBUX MMOIVISIIB HA TAaKy IIPABOBY KaTETOPII0, SIK «CYTOBA BIIA1a» JO3BOIISE
KOHCTAaTyBaTH, 10 OUTBIIICTh BU3HAYCHb MAalOTh HayKOBY IIHHICTH Ta CTBOPIOIOTH OCHOBY LIS PO-
3yMiHHS CYZOBOI BJIaIH SIK OKPEMOI T'JIKM BT B CY9aCHHX YMOBaX, ajie 3 OINIIAY Ha CY9acHHX
CTaH Cy/lOBOi peOpMHU BKa3aHa TeMa HE BTPava€e aKTyallbHOCTI.

Pesynabrar nocaimzkenns. OnHe 3 nepuiux 3ralyBaHb IOHSTTS «CyA0OBa Biazia» B HOpMa-
TUBHOMY BHpaXXeHHi BifOynock y Jlekmapariii mpo aep:kaBHUM CyBepeHITET YKpaiHH, /1€ B TPEThO-
My PO3/iJIi 3a3Ha4€HO, 110 JepKaBHA BlaJia B PeCIyOIill 3A1iCHIOEThCS 32 TIPUHIIUIIOM 11 TOAITY
Ha 3aKOHOJIaBUy, BUKOHABYY i CyJ0BY [4].

V¥ Ilocranosi BepxoBHoi Pagu Ykpainu «Ilpo koHuenuito cyaoBo-mipaBoBoi pegopmu B
VYkpaini» Big 22 kBiTHSA 1992 poky [15] MiCTUTbCA Take MOHATTS CyAOBOI Baju, MiJ| KOO CIij
PO3YMITH CHCTEMY HE3aJICKHUX CYIIB, SIKi B TIOPSIKY, BU3HAYCHOMY 3aKOHOM, 3/iHCHIOIOTH ITpa-
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Bocyas. Cyau MaroTh BIIaJHI HOBHOBAXKCHHS JIJIS1 BiIHOBJICHHS MOPYIICHOTO MpaBa i CIpaBe/JIu-
BOCTI.

3akoH Ykpainu «IIpo cynoycrpiid i craryc cyni» y cT. 1, mo mae Ha3By «CynoBa Biaziay, 3a-
3HAYaE, 110 Cy/I0Ba BllaJia B YKpaiHi BiIMOBITHO J10 KOHCTHTyuiﬁHI/IX 3acaJl OMIUTY BIIaju 3AiHCHIOEThCS
HE3aJIC)KHIMH Ta 6630TOpOHHlMI/I CyAaMH, YTBOPSHUMH 3TiTHO 13 3aKOHOM. CyI[OBy BIIATY peam3OBy-
I0Tb TIpOeciiHi CyIi Ta y BU3HAYCHUX 3aKOHOM BHIIAKaX HApOIHI 3acimaTeni i HpI/ICﬂ)KHl ITIXOM
3HIHCHEHHS MPABOCY/IS B PAMKaxX BiIIOBIIHUX CyTOBHUX Tporenyp. CymounHCTBO 3ailcHIOEThCs KoH-
crutymitanm Cynom YKpaiHH Ta CymaMu 3arajbHol IopHCAuKil. binbmoo mMiporo 10 ¢opmymoBaH-
HS1 3MICTOBHOI CKJIQJIOBOT CY/IOBOI BIIaJIM MA€ BIIHOIICHHS CT. 2 3a3HAYEHOTO 3aKOHY, 1110 BCTaHOBITIOE
TaKi 3aBIaHHS CY/IB 3arajlbHOI FOPUCIUKIIIT: 3A1HCHEHHS IPaBOCY/IS Ha 3acajiaX BEPXOBEHCTBA MpaBa,
3a0e3rnevyeHHs IpaBa KOKHOI JIFOMHHU Ha CIIPAaBEIUIMBHIA CyJl 1 TOBary JI0 iHIIMX MpaB 1 cBOOO, rapaH-
ToBaHUX KOHCTHTYIIIEIO Ta 3aKOHAMH YKpATHHU, 8 TAKOXK MKHAPOAHUMHE JloroBopamu Yipainu [17].

Koucruryniitauit Cyn Vipainm B abzami mepmoMy myHKTY 3 VxBamu KoHcTutymiiiHO-
ro Cyny Ykpainu Ne 44-3 Bin 14 xoBTHs 1997 poKy Mpo BiIMOBY Y BIIKPUTTI KOHCTHTYIIIHHOTO
MIPOBA/KEHHS B CIPaBi 32 KOHCTUTYIIHHUM 3BEPHEHHSIM JICPYKABHOTO 30BHIIIHLOCKOHOMIYHOTO
mignpuemctBa «CiaBytnd-Cranby mojo miymMadeHHs cT. 124 Koncrturymii Yipainu ta 3akoHy
VYipainu «[Ipo MikHapOHHI KOMEPIIHHAN apOiTpak» TAYMauyUTh IPABOCYIS SIK TaTy3b JepKaB-
HOI TiSUTBHOCTI, SIKY CyIM 3AiHCHIOIOTH IUIIXOM PO3IISAY Ta BUPIMICHHS B CYOBHX 3aCiJaHHIX B
0coONuBill, BCTAHOBJICHIN 3aKOHOM MpolecyanbHiil Gopmi IUBITEHUX, KPUMIHANBHUX Ta 1HIINX
cnpas [23]. B ogHOMy 3i cBoiX HacTymHux pimenb Koncturyuiitnuit Cyn Ykpainu miaTBepaus
cBOIO no3ulito [26]. OueBunHo, mo Koncruryuiitauii Cyn YkpaiHu BUXOIHMB MepenyciM 13 Ha3BU
BignosinHoro po3ainy VIII «IIpaBocynas» unnnoi Koncturyuii Ykpainu. Hatomicts y ITocTaHoBi
Bepxornoi Pagu Yrpaincekoi PCP «IIpo Konnernmito HoBoi Korcrurymii Ykpaiam» Big 19 depBHs
1991 poky Ne 1213-XI1I po3nin V MaB Ha3By «Opranu cyJ0Bo1 Biaiu». Y 1IbOMY PO3LIi, 30KpeMa,
nepeadavaiock, o CyJI0Ba Biaja 3AIMCHIOETHCS BT iMeHI PecnyOmiku, cy/yli € He3ale)KHUMH Ta
M JIKOPSFOTHCS TUTBKH 3aKoHY [14].

VY Gararbox HayKOBHX JIOCII/PKEHHSIX Cy4acHi BYCHI BHCIOBHIIMCH IIOJIO BIACHOTO PO3Y-
MiHHS cyJ10BO1 Biaau. Ha HeoOXifHICTh BU3HAHHS BJIQJHOT IPUPOJIN CYJIOBOT BIIaJM HATOJIOITYBaB
B.C. CMOpOIMHCHKHIA, SIKWI HAroJIoNIyBaB, 110 O3HAKW CYAOBOI BJaJd BiANOBiIal0Th OCHOBHUM
KpUTEPisM BIAQAHOCTI Yepe3 3M1HCHEHHS CyJaMH 3arajibHOI FOPUCAMKIIIT JIerabHOT, JIEriTUMHOT Ta
rpaBoBoi JistibHOCTI [21, c. 16].

HayxoBi TyMKu B IHTaHHI CyTOBOI BIAJX PO3IUTIIIHCH. YacTHHA HAYKOBIIIB BBaXKa€, IIO
Cy[I0Ba BJIaJla € TOTOXKHUM ITOHATTSM «IIPAaBOCYAII0» a00 peasi3y€eThesl BUKIIOUHO IUISTXOM 3iHc-
HeHHs nipaBocyyis. Tak, O.D. Opurpkuii BBaxkae, 1Mo «3TiHO 3 KOHCTUTYIIHHUM TPUHIIMIIOM
MOJTUTY JeP>KaBHOT BJIAIM OJHIEIO 3 11 TIIOK € Cy/I0Ba BIIaJIa, sSIKa MOKJIMKaHA 31HCHIOBATH TIPaBO-
cyans B Ykpaini. [IpaBocynns — Bua aepkaBHOI AiSTIBHOCTI, 32 TOITOMOTOIO SIKOT PO3TIIAAIOTHCS Ta
BUPILIYIOThCS IUTAHHS, TTOB’s3aHi 3 MOPYIICHHSIM HOPM TipaBa [24, c. 442].

[.€. MapoukiH BU3Haua€ CyA0BY BIaIy SIK cenn(iuHy TIKy €JUHOI Aep>KaBHOI BIaIH, sIKa
Ma€ BJIACHY BUKJIIOYHY KOMIIETEHIIIO MO0 PO3MISY FOPUAMYHO 3HAYYIIUX CIIPaB, 110 MArOTh
MIPaBOBI HACIIIJIKH, 1 peati3y€eThCs BUKIIOYHO KOHCTUTYLIHHUMH OpraHamu (CylaMH) y Meax 3a-
KOHY Ta cremianbHux (cynoBux) mpouenyp [11, c. 19]. FO.M. Toauka, B.C. XXypaBcekuii BBaxa-
I0Th, 1[0 «OPTaHH CYIOBOI BIAIH 3MIHCHIOIOTE paBocyans. Lle ix BukimrouHa (QyHKILS, OCKITBKH
HISIKI 1HIII OpTaHH HE MaloTh MPaBo HOTo peaiizoByBatm» [9, c. 440].

P.B. €Hrubapsia 3ayBakye: «3MiHCHEHHS TPAaBOCYUISl — TOJIOBHA 1 OCHOBHA, ajie He €JIMHa
(byHKIig cynoBoi Biaau. Jlo koma iHmmx (QyHKITiH BiIHOCSTH MPOBEICHHS KOHTPOIIO (HAITISILY) 38
3aKOHHICTIO i OOTPYHTOBAHICTIO MPUUHATTS OpPTaHaMH JIi3HAHHS Ta CIIJCTBA 3aXOJIB MPOIECY-
AIBHOTO TIPUMYCY (apemTy, oONIyKy TOIO); TPAKTYBaHHIO MPABOBUX HOPM; O(illiiHe BU3HAHHS
(haxTiB, 1110 MAIOTH IOPUANYHE 3HAYCHHS (HAIPUKIAM, (PAKTUUHUX IUTIOOHUX BIAHOCHH, POJUHHUX
CTOCYHKIB, BU3HAHHSI IOMEPIMM a00 0CO0010 3HUKIIO OE3BICTI TOWIO); 3AilICHEHHS nepeadaueHo-
r'0 3aKOHOM OOMEKEeHHS MpaBoCcy0’€KTHOCTI TPOMaJIfH (HaNpHUKiIal, BU3HAHHS 0Ci0 Helie3aaTHH-
MHU); CYIOBHUI HAIVIS (HAIPHUKIIAI, BU3HAHHS 0Ci0 HETi€3aTHUMH); CYIOBHI HATIISAL 33 PIllICHHIM
cyniB Tomo» [5, c. 419].
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IHIIi BUeHI CyoOBY Biagy pO3yMilOTh SIK TJIKY BIIaJH, 1[0 pealli3ye OpraHiuHy CyKyIHICTh
(hyHKUIH, OB’ 43aHUX 13 TpaBocyaaM. Tak, [.JI. IleTpyxin po3ymie CynoBy Biany sSIK «CaMOCTIHHY,
HE3aJIeXKHY TUIKY JAEp)KaBHOI BIIAJW, YTBOPEHY LIS BUPILICHHS Ha OCHOBI 3aKOHY LIISIXOM 3ilcC-
HEHHS PaBOCYIS IePKABHUMH OpraHaMy — CYAaMH B 0001 CYIUIIB 1 3a7IyYeHUX Y BCTAHOBICHUX
3aKOHOM BHUIAJIKaX JIO 31MCHEHHS MPaBOCYIIs MPEJACTABHUKIB HAPOIY COLIaIbHUX KOH(JIIKTIB
MIX JICpKaBOIO 1 TPOMaISTHAMHU, CAMUMHE TPOMAJITHAMU, IOPHIUIHUMHU 0COOaMH B TX B3a€EMOBITHO-
CHHAaX 3 OpraHaM{ BUKOHABYOI BIIAJH i MOCATOBUMH 0COOaMHU; KOHTPOIIO 3a JIOZICPYKAHHAM MPaB
TPOMAJISIH TPO PO3CITiyBaHHI 3JI0YMHIB 1 TPOBEICHHS ONEPAaTHBHO-PO3IIYKOBOI JisSUIBHOCTI; BCTa-
HOBJICHHI opuanuHuX dakTiBy [12, c. 15].

A.3. T'eoprima 3ayBaxye: «TeopeTnuno CYNIOBY BJia/ly K BUJI BJIa/I1 HE MOXHA OTOTOKHIO-
BaTH 13 CyJJaMH, CYZJOBOIO CUCTEMOI0. 3a CBOIM 3MIiCTOM CyZIOBa BJIaJia BUXOJUTH 32 MEXi ii HOCIiB —
CYIIB, CHCTEMOIO 3aKJIAJICHUX Y CYIH MOXIMBOCTEW BIUTMBATH HA 1HINI BUAW JEP)KABHOI BIAIH,
JFOIMHY 1 CYCIUTBCTBO B LUIOMY. AJIe TIPAaKTHYIHO CYIOBA BIIaja i Cy[l HE MOXKE ICHYBAaTH OKPEMOY
[3, c. 375]. V ropunuuHii JiTepaTypi 0 3MICTY CyA0BOT BiIaId BiTHOCATh KOHCTUTYIIHHUI KOH-
TPOJTB; IPABOCYAIS; KOHTPOJIb 32 3aKOHHICTIO Ta OOTPYHTOBAHICTIO PIillIeHb 1 il Aep>KaBHUX Oopra-
HIB 1 MOCAJIOBUX OCI0; y4acTh y 3a0e3IeueHH] HaJIe)KHOTO BUKOHAHHS BUPOKIB Ta THIIUX CYIOBUX
PIlIeHB; pO3IIIAL 1 POBAKCHHS MaTepiaiiB (CIpaB) Mpo aAMiHICTPATUBHI MTOPYIICHHS, TTi1BiJOM-
4i cyau; po3’ICHEHHS] YHHHOTO 3aKOHO/IABCTBA 3 MUTaHb CYIOBOI MPAKTUKH; Y4acTh Y (OpMyBaHHI
CYJ1IBCBKOTO KOPITyCy Ta CIPUSHHS OpraHaM CyAJIiBCBKOTO ToBapHucTBa [87, c. 566].

B.®. Ioropinko, B.JI. ®exgopenko 3a3HayaroTh: «CyaoBa Biana MepeayciM acoliloeThCs
3 MPpaBOCYAJAAM, IO BijoOpa)kae CyTHICTb 1 3MICT Cy[IOBOI BIaJH Ta MPHU3HAYECHHS CYAJIB y CY-
CIUIBCTBI ¥ AeprkaBi. BogHouac (yHKIIT cymoBoi BiIagu B YKpaiHi He 0OMEXYIOThCS BHKIIIOUHO
GyHKIisIMA TTpaBoCcynIs. BoHuM € GararorpaHHEMU Ta Pi3HOMaHITHHUMH, TOMY CJiJl TOBOPHUTH IIPO
MHOXXHHHICTh IIUX (QyHKIIH. DyHKIIT Cy10BOT BIay — [Ie HANIPSIMUA Ta BUIM JISUTBHOCTI CYIIB Y
MeXax 1 TOpsIIIKY, epenodadyeHnx KOHCTUTYINER, 3aKOHAMY 1 IHIIIMMU aKTaMHd YUHHOTO 3aKOHO-
JnaBcTBa Yikpainu» [13, c. 446].

Crin norogutucs 3 1.B. FOpeBud, mo «enuHa cymoBa CHCTEMa OXOIUIIOE BCi PiBHI TEpH-
TOPIaJILHOTO YMPAaBIIiHHS Ta € CYKYIHICTIO OPTaHiB 1 MEXaHi3MiB, 110 3a0€3MeYyIOTh BUKOHAHHS
3arajbHOJIEPKABHHUX 3aBAaHb Ta 3aKOHOJABYMX MPUITUCIB, a TAaKOXK Oe3rmocepeHiidi KOHTPOJb 3a
peaizalicro HalliOHAJIBLHUX iHTEPECiB HA OCHOBI €IMHUX IIPHIKUCIB. [i CyTHICHMMH XapaKTepHc-
TUKaMH € LUTICHICT; 0) HAsBHICTh BHYTPILIHBOI CUCTEMHU Ta CTPYKTYpH, €JIEMEHTU 5KOi (pyHK-
HIOHYIOTh Y3TO/DKEHO; HASBHICTH OCHUTH PO3Taly’KEHOI CHCTEMH B3a€MO3B’SI3KiB, IO O3HAYAE
IPYHTYBaHHS Ha B3a€MOil YYaCHHKIB IPABOBHX BIHOCHH; T') TIOIIUPEHHS Li€1 €JHOCTI B paMKax
YChOTO MPABOBOTO MPOCTOPY JICPIKABH; T) Oe3repepBHICTh (PYyHKITIOHYBaHHS Ha MEBHIN TEPUTOPI;
1) €IMHUHN TIOPSJIOK CTBOPEHHS Ta JKBifamii cymiBy [25, c. 105].

CyvacHi eHIUKIONEAii MPOMOHYIOTh BU3HAYCHHS CYJOBOi BIaH, SKE B MiJCYMKY BUIJIS-
Jla€ TaKMM YMHOM: CyIOBa BIaJa — CaMOCTiHHA 1 He3anexHa cdepa myOmiuHoi Bnagm (Topsx i3
3aKOHOABYOIO 1 BUKOHABYOIO), 3TiIHO 3 TEOPI€I0 PO3MOMLTY BIAJ, sIKa SBIS€E COOOIO: a) CyKyI-
HICTh MOBHOBAXEHb II0JI0 31ICHEHHS MPaBOCY/is, TOOTO MOBHOBAXKEHb 13 PO3MIISAY Ta BUPILLICH-
HIO KPUMIHAIbHUX, IUBUTBHUX, apOITPaXKHUX, aJAMIHICTPATUBHUX 1 KOHCTUTYLIHHUX cIipaB (crio-
PiB) y HOPSIKY, BCTAHOBICHOMY IMPOIIECYyaJbHAM 3aKOHOIABCTBOM, @ iHOMI TaKOX IMOBHOBa)KCHb
3 000B’SI3KOBOTO TPAKTyBaHHS HOPM IpaBa, HOPMOTBOPYUX ITOBHOBAKCHH (CTBOPEHHS CYIOBHX
MIPEIENICHTIB), KOHTPOJIBHUX ITOBHOBKCHD (HAIIPUKIIA[, IIepeBipKa 3aKOHHOCTI apemTy abo 3a-
TPUMaHHS) 1 JIESKAX 1HIUX (BCTAHOBJICHHS (DaKTIiB, peeCTparlisi FOPUAMYHUX OCI0 y IeBHUX 3a-
pyODKHUX KpaiHax Tomno); 0) CUCTeMy JiepKaBHHUX OpPTaHiB sKi 3a0€3MEeUYIOTh Ii TTOBHOBAKCHHS
[18, c. 942].

Jlo meBHOT MipH B IIbOMY KOHTEKCTI ¢ 3ragaty nmosuiiito B.M. CaBuibpkoro, ikuii cTBep-
JOKY€E, 10 CYIOBY BIaJy K OIHY 3 OCHOBHHMX CTPYKTYp IPaBOBOI JIep)KaBU HE MOXKHA 3BOJUTH
JI0 PO3DIISIAY KOHKPETHHX CIIPaB, MependaveHnx HOpMaMK MUBLUILHOTO YU KPUMIHAJIBHOTO MPaBa.
Y KOHTEKCTi CHCTEMH CTPHUMYBAHb 1 IIPOTHBAT CYJOBY BJIAIy XapaKTepPHU3y€e HE CTIIBKHU IMPABOCY/I-
I (y TpaOMIitHOMY CEHCi), CKUTBPKH FOPHINYHA MOXIUBICTH 3MiHCHIOBATH aKTHBHUI BIUIHB Ha
pILICHHS Ta JIiT 3aKOHO/ABYOI i BUKOHABYOI BJIaJl, BpIBHOBaXKYBaTH iX [19, c. 28-29].
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VY HayKoBO-TIpakTHUHOMY KoMeHTapi Koncrutynii YkpaiHu KOJIEKTUB aBTOPIB Mif] TOJIOBY-
BanHsM B.S1. Tanis 3a3Ha49aroTh: «3akpimieHi B CT. 6 KOHCTUTYIIIT TOHSTTS «Cy/10Ba BIIaJ1ay 1 «Ipa-
BOCYIUIs», IKUM iMeHyeThbest po3aia VI, ve € Totoxxnumu. [IpaBocyas — 11e 3MiCTOBHa CTOpOHA
cynoBoi Bnanu. BoHa mokasye, y sikuii crioci6 peanizyersest cynoBa Biana. Kpim 3MicToBHOI, € e i
oprasizamiifHa CTOpOHa Cy[0BOi Biaau. BoHa mokasye, uepes ki CTPyKTypHI YTBOPEHHS peaiy-
€Tbes cynoBa Biaaa. Came Tomy ct. 124 Konerutynii, 3 sikoi mounHaetses posain VIII «IIpaBocy-
TSy, YoKE B IIEPIIOMY PEUCHHI MICTHUTh IPUHIMITOBY HOpMY: «IIpaBocymis B YKpaiHi 31iHCHIOEThCS
BHUKITIOUHO cygamm» [10, c. 866].

OnHi€ro 3 THOOKUX TTOMHIIOK TBopuiB ynHHOI KoHCcTHTyIiT YKpainu € oOMexeHuH miaxin
JI0 peatizallii CylnoBOi BJIaau y BUIVISAL «TPABOCYIS». <DopMyJ1a «TpaBOCY A 3IIACHIOETHCS BU-
KIIIOYHO CyAaMW» BUKIIIOYAE MisJIbHICTh KBa3iCyIOBUX OpPraHiB, sIKi, HA TyMKy 0araTrboX y4eHHUX
[3, c. 375], € cKI1aJIOBOIO CY/IOBOI CUCTEMU SIK TAKOI.

Hoceix 3apyOKHUX KpaiH y bOMY IHUTaHHI HE € OMHO3HAYHUM. 30KpeMa, B OCHOBHOMY
3akoni ®enepatuHoi PecryOniku Himeuunna (mami — ®@PH) 1949 poky posnin X mae Ha3By
TOTOXHY 3 yKpaiHcbkuM — «[IpaBocymus», aje MmomiOHWHA MiAXiJ TMPOJUKTOBAHUH CrenU(iKOKO
KOHCTUTYIIIHOT Tpanuiiii kpainu. Biache, y HiMeuunHi 10 mipaBoCyms BigHECeHA JisUTBHICTD
MIPOKYpaTypH, a CyJI0Ba BiaJia, BIAMOBIAHO 10 CT. 92 OcCHOBHOTO 3aKOHY, HaJICKUTh CymisiM. [Ipu
BOMY CYIISIMH MOXYTb OyTH sIK mpodeciitui, Tak i Hempodeciitui cynai [22, c. 317]. Orxe, 3a
cBoiM 3MicToM HopMH OcHoBHOTO 3akoHy ®PH 0TOTOXHIOIOTH CyIOBY Bay 3 IPaBOCYIISIM Ta
BKJIIOUAIOTh JI0 OCTAaHHBOTO iSUTBHICTh CHELIANbHUX IOPUCAUKIINHUX OpraHiB, MOKIMKAHUX Bif-
HOBITIOBaTH MOPYILIEHE MPaBo.

Binbmricts 3apyOiKHUX KpaiH MaroTh BiATIOBIIHUN PO3/ILT KOHCTHUTYIIIT i1 Ha3Bowo «CynoBa
Baga» [1, c. 250] ( y Koncrurymisx [penii, Icnanii, ®panmii, Smowii) ado «Cyan» (y Koncruty-
uii [opryranii), «CynounnctBo» (y Konctutymii Yropuwan), «CymnoBa cuctema» (y Koncrury-
mii Makemonii) [3, c. 379]. [ToxiOuuit miaxia € aOCOMOTHO BHUIIPABIAHUM, aJlKe, K 3a3HAYaI0Cs
BUIIIE, CY/IOBA BIIajla OTIOCEPEIKOBYETHCS Uepe3 MPaBOCYIS Ta CyAOBO-BIaIHI BiTHOCHHH, 30Kpe-
Ma OIOCEPEKOBYETHCS NISTIBHICTIO Pi3HUX FOCTHIIIHHUX OpPTaHiB, IO OMIKYKTHCS BiIHOBICHHIM
nopymeHux npas. OTke, Ha HaIly TyMKY, HA3pUTHM € 3aMiHa Ha3BH po3aity Konctutymii Ykpainu
3 «[IpaBocynsa» Ha «CynoBa Biaziay.

TakuMm YUHOM, MU PO3YMi€MO TIOHATTS «CYIIOBA BJalay sK TUIKY BIaIH, 10 HE 0OMexy-
€TbCA OTOTOXKHIOBAHHSM 13 MOHATTSM «CYIW», a Ma€ OUIbLI MIMPOKUNA 3MICT, IO TOB’S3aHUM 13
JOCTaTHHOIO IHCTUTYIIIHHOKO CIIPOMOYKHICTIO, MOXITUBICTIO 3IMCHIOBATH HAJCKHHUN 3aXUCT MPaB
1 THTEepECiB JIFOJMHYU Ta BIUIMBOM Ha CYCIIBCTBO B IIJIOMY.

dopmMmyBaHHS CyITOBOI BIaau Mae BiAmoBigatu KoHBeHIIIT Mpo 3aXUCT mpaB JIFOJAWHU 1 OC-
HOBOIIOJIOXKHUX CBOOOJ, CT. 6 sikoi Mae Ha3By «lIpaBo Ha cripaBeyIMBUE Cy» Ta B 4. 1 rapaH-
Ty€e KO)KHOMY TIPaBO Ha CIPABEUTUBHH 1 MyONMiYHAN poO3Isy Horo CIIPaBU YNPOTOBXK PO3YMHOIO
CTPOKY HE3aJIe)KHUM 1 6e3CTop0HH1M CYIIOM, BCTAaHOBJICHUM 3aKOHOM, SIKM BUPIIIUTH CIIip MO0
fforo mpaB Ta 00OB’SI3KiB IUBLIFHOTO XapakTepy ab0 BCTAHOBUTH OOIPYHTOBAHICTH OyHb-SKOTO
BUCYHYTOT'O IIPOTH HHOTO KPUMIHAJIBHOTO 00BHHYBaueHHS. Cy/10Be PillICHHS IPOTOJIOIIY€EThCA ITy-
Omi4HO, ane mpeca i myosika MOXKyTh OyTH HE JIOMYIIEH] B 3] 3aCilaHb MPOTIATOM yCbOTO CYIO-
BOTO PO3DVISIAY a00 WOro YacTHHU B iHTEpecax Mopalli, IPOMaChKOTO MOPSIIKY YU HAIiOHATIBHOL
0e3MeKH B JIECMOKPAaTHYHOMY CYCIIJIbCTBI, SKIIO TOrO BUMArarTh IHTEPECH HEMOBHOMITHIX a0o0
3aXHCT MPUBATHOTO XXHUTTS CTOPiH, a00 (Ti€0 Mipolo, IO BU3HAHA CYIOM CYBOPO HEOOXiITHOIO)
KOJIH 32 0COOJIMBHX OOCTABHH ITyOIIYHICTh PO3IVISTY MOXKE 3aIIKOJIUTH IHTEpecaM paBocy s [6].

BucnoBku. TakuMm 9iHOM, cepes] TOIOBHUX O3HAK CYZOBOI BIIAJX CIIi HA3BATH TaKi:

— camoCTiifHa Ta He3aJle)KHa T1JIKa Iy OiyHoT Biau (TIopsi1 13 3aKOHO/IABUOO i BAKOHABUOIO);

— 0e3nocepesIHbO peanidye CyKyMmHICTh TOBHOBAXEHb IO 3IHCHEHHS IPaBOCY/IS;

— peanizye KOMIUIEKC IHIINX TOBHOBAXEHbB 100 3a0e3MCUeHHS AiSTIbHOCTI CYIOBUX Opra-
HiB; TPaKTyBaHHS HOPM IpaBa, HOPMOTBOPYHX Ta KOHTPOJIBHUX MOBHOBAXKEHb TOIIIO.

[TincymoByouM HaBeZeHEe, BBAXKAEMO, 110 CYJI0Ba BJaJla € CAMOCTIMHOIO0, HE3aJICXKHOIO T~
KOIO JICp>KaBHOI BIIAMH, IO TapaHTye (i3UIHUM Ta IOPUAMIHAM 0co0aM MPaBo Ha CIPABEUINBUMA
CYJ IIULSIXOM pealtizallii CyKyITHOCTi TOBHOBa)KEHb IOJ0 3MiHCHEHHS TPaBOCYIIS.
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3MIACHEHHS MOHITOPUHI'Y HANIOHAJIBHOI'O 3AKOHOJABCTBA YKPATHH
3 BOKY HAPIAMEHTCBKOI ACAMBJIEI PAJIX €BPOIIN

VY crarTi po3mIsiacTbea NpoLeaypa MPOBEISHHS MOHITOPUHTY HAIliOHAJIbHOTO
3aKOHO/IaBCTBa YKpaiHu y 3B’s3Ky 3 JOOPOBUIBHO B3ATUMM MiJ Yac BCTymy A0 Paau
€Bponu 3000B’sI3aHHAMHE. YBara MpHIISETHCS KOHTPOJIBHAM ITOBHOBaXKeHH:M [1ap-
namMeHTchkol AcamoOiei Pagu €Bponu y cdepi BUKOHAHHS YKpaiHOIO 3000B’s3aHb,
30kpema 3 parudikanii [Ipotoxomy Ne 6 o €porneiicbkoi KoHBeHIIT Ipo 3axucT
TIpaB JFOIUHK 1 OCHOBOIIOJIIOXKHUX CBOOOA. CTaTTsl BUCBITIFOE OCOOIMBOCTI TPOIIe-
JypH MOHITOPHUHTY, sIKa SIBIISIE COO0I0 0COOMBY CKJIAIOBY BiTHOCHH MiX YKpaiHOIO
Ta Panoro €Bpomnu, Mo crnpusie IpUBEICHHIO YKPaTHCHKOTO HaIlIOHAIBHOTO 3aKOHO-
JIABCTBA Ta BHYTPIIIHBOI MOTITUKU A0 €BPOMECHCHKUX IEMOKPATHUHUX CTaHIapTiB.

Kniouosi cnoea: misxcnapooni opeanizayii, Pada €sponu, I[lapramenmcoka
Acambnes Paou €sponu, monimopune Ilapramenmcwvroi Acaménei Paou €sponuu.




