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3ABE3INEYEHHS €THOCTI ITIPABO3ACTOCYBAHHSA
Y CYJOBIU CUCTEMI: TEOPETUYHUU ACIIEKT

CrarTst IpUCBSTYCHA BH3HAUCHHIO TIOHSTTS €IHOCTI CYIOBOTO IPAaBO3aCTOCYBaH-
HS Ta BUCBITJIEHHIO CYTHOCTI ii 03HaK. ABTOPOM apryMEHTOBAHO, LIO Mif] €HICTIO
CYIIOBOTO MPaBO3aCTOCYBAaHHS PO3YMI€ThCS AOCATHYTHI 1 MIATPUMYBaHUN Pe3yib-
TaT OJHAKOBOI 1 MPaBUJIBHOI peajizalii MPaBOBUX CTAHAAPTIB y MPaBO3ACTOCOBHIM
MPAKTHIL CYJOBUX OpPTaHiB Ha OCHOBI JOTPHUMAHHS NpaBa Ha CIPABEUIMBUI Cyx 3
METOI0 3a0e3IIeYCHHS BEPXOBCHCTBA MpaBa Ha BCIi TEPUTOPIT JepKaBH, a il 03HAKH €
CaMOCTIHHUMH 1 B3a€MOIIOB I3aHIMHU.

Knrwouoei cnoea: conicmo cy0o6020 npaso3acmocyeants, cucmema cyois 3a2av-
HOI opucouKyii, cyoogutl ycmpiil, cy0 HUNC4Oi iHcmanyii, cy0 euwjoi incmanyii, miy-
Ma4eHHs1 HOpM npasa.

Crarhsl IOCBSIIICHA ONPENESIICHUIO MOHATHS SIHHCTBA CYINeOHOTO IpaBOMpPUME-
HEHUSI ¥ OCBEUICHUIO CYIIHOCTU €ro MPU3HAKOB. ABTOPOM apryMEHTHPOBAHO, YTO
MOJI €IMHCTBOM CYJAEOHOrO MPaBONPUMEHEHHS IMOAPa3yMeBaeTCsi AOCTUTHYTHIA H
HOJIEP/KUBAEMBII PE3y/IbTaT OJUHAKOBONM M MPaBUWIBHOM peanu3alliy IIPaBOBBIX
CTaHJIaPTOB B TIPABONPUMEHUTEIILHOW MPAKTHKE CyAeOHBIX OPraHOB Ha OCHOBE CO-
OromeHus IpaBa Ha CIIPABEJIMBEIN Cy/ B IIEIAX 00CCICUCHNST BEPXOBEHCTBA MpaBa
Ha BCEH TEPPUTOPUH TOCYIAPCTBA, a €€ MPU3HAKU SBISIFOTCS CAMOCTOSTEIEHBIMI U
B3aUMOCBSI3aHHBIMH.

Knroueevte cnosa: eouncmeo cyoebno2o npagonpumMeHeHus, cucmema cyoos 0o-
wetl IpUCOUKYUU, CyOOyCmpoUucmaeo, cy0 HU3UuLel UHCIMAHYUL, CYO 8blCuield UHCIMAH-
Yuu, MmoaKogamue Hopm npasa.
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The article is devoted to definition of notion of judicial enforcement unity and
highlighting the essence of its features. The author has given reasons to fact that ju-
dicial enforcement unity shall be understood as achieved and supported result of uni-
form and correct realization of legal standards in law-enforcement practice of judicial
bodies on basis of observance of right to fair court in order to provide the rule of law
on whole territory of state, and its features are independent and mutually connected.

Key words: judicial enforcement unity, system of courts of general norms, judicial
system, lower court, highest court, interpretation of law.

Beryn. Buznanns y Hopmax Koxerutyiii Ykpainu npaB i cBOOO JIFOAWHH HAMBHUIIOKO COIi-
QJIBHOIO I[IHHICTIO 1 YCBIZIOMJICHHSI KOHCTPYIOBAHHS CHCTEMH TapaHTil 1X 3a0€3MeUYeHHS Y KOHTEKCTI
MPaBO3aCTOCYBaHHS 00YMOBIIIO€ IOTPeOy JOCIIHKCHHS TEOPETUYHHX 3aCa]] €JHOCTI IIPaBO3acTOCY-
BaHHA. 3a TaKOTO IMiJIXOIy BUHHMKAE HEOOXITHICTh KOMILUIEKCHHX 1 IUTICHUX HAYKOBHX JIOCTIKCHb
y cepi mpaBo3acTOCyBaHHs Ta 3a0€3MEYCHHS MOro €IHOCTI, OCKUIBKH caMe MPaBO3aCTOCOBHA [ii-
SUTBHICTD CYJIOBUX OPraHiB € MOTYXHUM 3aXHCHHAM PEIyTOM Y MHUTAHHI HOJCPXKAaHHS MPaB i cBOOO
JIFONMHU.

IocranoBka 3aBnaHHs. [IUTaHHAM OJHAKOBOTO, OIHOCTAWHOIO, LLTICHOTO MPaBO3acToOCy-
BaHHJ CyllaMH YKPaiHW Y HAyKOBHX ITyOITiKaIlisX MPHIJICHO HAJICXKHY yBary. Ha HUX y TOCIIUKSHHSX
3BepTalu yBary Taki BiTUM3HsAHI aBTOpH, siK C.B. Imymenko, I.JI. He3opos, [.B. FOpesuy, IJI. Oco-
kiHa, O.b. Ilpokonienko, I1.M. Tkauyk Ta iHII JOCTiTHUKHA. BogHOYAC PI3HOIIIAHOBICTh HAYKOBUX
TMOUTYKiB, HETOUHICTh TEPMIHOJIOTII 00 MPaBO3aCTOCYBaHHS MPU3BOAUTD JI0 PI3HOTO TIYMa4eHHS
HE TUTbKHM CaMOTO0 TIPABO3aCTOCYBaHHS B CY/II, & 1 /10 PO3YMIiHHS HOTO BaJKJIMBOCTI B ACTEKTI 3HAYCHHS
SIK JUISL CY/IiB HIDKUHX PiBHIB, TAK 1 JUTS BUILIUX CYAOBUX OpraHiB. Y JiiTeparypi iCHYIOTb pi3Hi MONIS N
Ha Te, SIKMM CaMe MOBHHHO OyTH CIIPSIMYBaHHS CYZJOBOTO IIPAaBO3aCTOCYBAHHS Yepe3 MPU3MY HOTO €11-
HocTi. ToMmy insgmMu 1aHOT CTAaTTi BU3HAYEHI Taki: 1) yTOUHUTH NOHATIHHNN anapaT €THOCTi CyZ0BOTO
MPaBO3aCTOCYBAHHS; 2) OCIIIUTH O3HAKU CYIOBOTO IIPaBO3aCTOCYBAHHSI.

PesynbTaTn 1ociaigxkenHs. B HaykoBuX mpaisix € pi3Hi HOMISAM Ta CIOCOOM BU3HAYCHHS
€JTHOCTI TIPAaBO3aCTOCYBaHHSI, SIK-TO OJJHAKOBICTh, OMIHOCTAWHICTh, TOAIOHICTh, AaHATOTTYHICTb, IIi-
JICHICTB, SIKI JIMIIE HA TIEPIIMKA TOVISI € CHHOHIMAaMHU €THOCTI. J{ist Toro, mo0 KpucTaii3yBaTh
MOHSATTSL €JHOCTI B PO3YMiHHI IIi€1 CTATTi, pO3IITHEMO 3a3HAYEHY KATETOPi0 y €TUMOJIOTIYHOMY
CEHCl Ta B KOHTEKCTI CITiBBIIHOMICHHS €JIHOCTI 3 IHIIMMH 11 BUSHAYCHHSAMH. Y AKaJeMIYHOMY
CJIIOBHUKY YKPaiHCBKOi MOBH «€JIHICTB» BHU3HAUAETHCA K TICHUI 3B’S130K, 3TypTOBAHICTb, LiicC-
HICTh, HETONIJIBHICTh; IMOETHAHHS B OJHOMY IIJIOMY, HEPO3PHBHICTh 3B’SI3KY; CXOXKICTh, ITIJIKO-
BHTA MOMIOHICTh, CIUIBHICTh YOT0-HEOY b, 30CEPEIIKEHICTh YOTOCh Yy omHOMYy Micti [1, ¢. 497].
B ropuauuHii sriTepaTypi €HICTh MPaBO3aCTOCYBAHHS BH3HAYAETHCS SIK €JIMHE PO3YMIHHS 3MICTY
IOPUIMYHHUX HOPM yciMa Ccy0’€KTaMu IpaBa Ta BTIJICHHA 1X Y KHUTTS Ha BCIH TepUTOPIl JepiKaBH.
[HIIIIME cTToBaMH, I TyMKa PO3YMIETHCS SK €IUHE TIyMaueHHS HOPM JiF0YOTO 3aKOHOJABCTBA,
a TakoX SIK Oe3yMOBHA OpPIEHTOBAHICTh CY/iB Ha pO3pOOJICHY MOJENb BUPILIEHHS crpaBu. To0To,
CyIl, pO3NIISAJIAI0YH CIIPABY, BCTAHOBUBINK (DAKTHYHI MPABOBIJHOCHHU MK CTOPOHAMH Ta BH3HA-
YHUBIIKCH 3 HOPMOIO TpaBa, sika MiJSTae 3aCTOCYBaHHIO, TIOBUHEH (POPMaJbHO BUPILIUTH CIIip,
BUXOZSYH 3 CYIOBOI MPAKTHKH, KA CKJIanacs. AJje el miaxin, Ha Hall IO, € popMalli3oBaHIM
Ta TAKUM, SIKUI BUKITIOUAE MOKIIUBICTh KEPYBATUCS ITPaBaMU JIFOIMHHU, 3aTajbHOIIPABOBUMH IIPUH-
[MIIAMH Ta A0J0HI3y€E KOXKHY KOHKPETHY CUTYAIIiF0.

@axiBIi-IOPUCTH OCOOIMBY yBary 3BEpTalOTh Ha OJHAKOBICTH CYJI0BOI MPakTHKU. Tak, sIK 3a-
3Havae [.B. IOpeBud, cymoBa mpakTHKa € CBOEPITHUM OPIEHTUPOM IUIS MPABIIILHOTO 1 OJHAKOBOTO
BUPIMICHHS CIOPiB, TNIyMaueHHs Ta 3aCTOCYBAaHHS YHHHOTO 3aKOHOMABCTBA TOIIO [2, ¢. 94]. Arne, Ha
HAITy yMKY, IPaBUIIBHO 3aCTOCOBYBAaTH HOPMY IIpaBa MO>KHA TUTBKH B TOMY BUIIAJIKY, SIKIIIO 1i CMUCIT
MIPaBUITLHO 3’ SICOBaHHH MPABO3aCcTOCyBadeM. Y TOM e Yac JOCSITHEHHs MPABUIILHOTO PO3YMiHHS Ipa-
BOBOT HOPMH BHKITMKA€ HU3KY AUCKYCIMHUX MUTaHb. Y cBoro uepry, [.JI. OcokiHa mif| €IHICTIO CyHO0-
BOi NMPAKTHUKH BU3HAYAE OTHAKOBE TIYMAUCHHSI 1 3aCTOCYBAaHHS 3aKOHIB, IO € HACIIIKOM OTHAKOBOI
paBoBoi KBasTi(hikallii aHAJIOTTYHUX IOPUANYHUX cIIpaB [3, ¢. 724].
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Bupwatoun poms Bepxonoro Cymy Ykpainm y 3a0e3NedeHHi €THOCTI CyHOBOi NpPaKTHKH,
1.B. FOpeBuu 3ayBakye, 1110 OCTaHHI BiJirpae BEIUKY pojib y 3a0e3MeUeHH] OTHOCTaHHOCTI PO3yMiHHS
3aKOHOJABCTBA YKpaiHU CyJaMH BCiX 1HCTaHIIH Ta Iopnczu/n(uip“l 1 OTHAKOBOCTI #oro 3acrocyBanHs. Ha
JIyMKY aBTOPa, I[CHTPOM IPABO3ACTOCYBAHHS CEPENL OpraHiB CyIOBOI BIIa I YKpalHI/I € BepxoBHuit CyJ:[
VYKpaiHu, TisUTbHICTB SKOTO CIIPSIMOBAHA Ha BUPOOIICHHSI 000B’SI3KOBHX IS CYUIIB TIPABOBHX TO3HIIIH,
Ha CIIPSIMYBAHHSI CyIOBOI JiSUTBHOCTI B 3aKOHHE PYCJIO. Y CBOIO Uepry, IPaBO3aCTOCOBHA MiSUTHHICTD
TIOBMHHA PEaTi30ByBaTHCs Ha 0a3i BEPXOBECHCTBA ITPaBa, JOTPHMAHHS SIKOTO Ma€ BHOCHTH €IEMEHTH
HAJIG)KHOTO PENIAMEHTYBaHHSI ¥ MIOPSIIKY B CYCIIUIbHI BiTHOCHHH, OyTH 3aCO00M iX IMBiNI30BAHOCTI.
Kpim toro, [.JI. HeB30poB BBakae, 110 OJJHAM 13 OCHOBHHX 3aBIaHb CyIOBOI BJIa M € IPaBO3aCTOCYBaH-
H$l, & OTHAM 13 MOTO 3aBllaHb — OJIHAKOBA MPAKTUYHA peati3allisi MoCTaBleHuX e [4, ¢. 92]. Orxke, y
JTAHOMY KOHTEKCTI MOBa Hie PO OAHAKOBICTb, aJIe HE MPO €HICTh TPAaBO3aCTOCYBAHHSI.

VY nporecyaabHOMY 3aKOHOJIABCTBI YKpaiHU ONHI€IO 3 MIICTaB IS MEepenisiay pillleHHs CyLy
KacalliiHoT IHCTaHIIIT € HEOJTHAKOBE 3aCTOCYBAHHS CYJIOM KacalliitHOT IHCTaHIIii OJJHUX 1 THX caMe HOPM
MarepiaibHOTO MpaBa, [0 CIPHYHUHMIO YXBAJICHHS PI3HUX 32 3MICTOM CYIOBHX PIIlICHb Y MOMIOHUX
MpaBoOBiJIHOCHHAX. Taka HEOJHAKOBICTh MOXKE IMOJISATATH: a) y PI3HOMY TIIyMadeHHI Cy[AaMH 3MICTY i
CYTHOCTI IMPaBOBHX HOPM, II0O ITPU3BEJIO JI0 PI3HUX BUCHOBKIB PO HASBHICTh UM BIJICYTHICTH CY0 €K-
TUBHUX IPaB Ta 000B’SI3KiB YYaCHUKIB Bi/IMOBIHNX MPABOBITHOCHH; 0) y Pi3HOMY 3aCTOCYBaHHI Ipa-
BIJI KOHKYPEHIIii IPAaBOBUX HOPM IPH BUPIIICHHI KOMi3ii MiXK HIMH 3 ypaxXyBaHHSIM IOPHINIHOI CHIN
IIIX MTPABOBHUX HOPM, & TAKOX X JIil y 9aci, MPOCTOPi Ta 3a KOJIOM 0Ci0, TOOTO pi3HE HE3aCTOCYBAHHS
3aKOHY, SIKMI Mi/UISraB 3aCTOCYBaHHIO; B) y PI3HOMY BH3HA4YEHHI IPEMETA PETyIIOBAHHS MIPABOBUX
HOPM, 30KpeMa 3aCTOCYBaHHI PI3HUX [IPABOBHX HOPM JJIsI PET'YJIFOBAHHSI OTHUX 1 THX CAMHX ITPABOBI/I-
HOCHH a00 MOLIMPEeHHi Aii HOpMU Ha NIEBHI MIPABOBIAHOCHHU B OJIHUX BUIIAJIKaX 1 HE3aCTOCYBaHHI L€l
caMoi HOPMH JI0 aHAJIOTIYHHX BITHOCHH B IHIIIMX BHIIAJKaX, TOOTO Pi3HE 3aCTOCYBAHHS 3aKOHY, KA
HE M1JUIATaB 3aCTOCYBAHHIO; T') Y PI3HOMY 3aCTOCYBaHHI MPABHJI aHAJIOTIT IIpaBa Yu 3aKOHY Y TOTIOHUX
MPaBOBIJHOCHHAX.

Takum 4MHOM, Y TEOpii MpaBa Ta MPaKTHYHIN JTISUTBHOCTI CYTOBHX OPTaHiB MiX MOHSTTSIMHA
€THICTb, OTHAKOBICTh, OTHOCTANHICTh, IUTICHICTh CTABUTHCS 3HAK PiBHOCTI. MipKyBaHHS K HayKOB-
IiB 3BOJISITHCS JIO TOTO, IO OJHAKOBE, OJJHOCTAlHE 3aCTOCYBAHHS CY/IOBUMH OpraHaMH HOPM TIpaBa
€ 3a0e3MeueHHsIM MPUHIMITY 3aKOHHOCTI Ta 17IeaIbHOI0 MOJICIIJIFO ITPAaBO3aCTOCYBAHHS Y CBITII Cy/O-
BO-TipaBoi pedopmu B YkpaiHi. AJie HaBeneHe pO3yMiHHS €THOCTI MPABO3aCTOCYBAHHS € TUCKYCiH-
HUM, sIKE MIOBHICTIO HE PO3KPUBAE 3MICT JAHOTO SBUILA.

Tak, AkaJieMiYHHH CJIOBHHUK YKPAaiHCHKOI MOBH TJIYMa4UTh OJIHAKOBICTh SIK TaKe, 1110 HIYUM HE
BIJIPI3HSIETHCS BiJl yCIX 1HINMX, Take came. OMHOCTAWHICTh PO3YMIEThCS SIK €THICTh, HEMOMLTbHICTh,
BUPaXEHHS CIUTBHOT Boi. [1if MIMICHICTIO MA€ThCSl HA yBa3i BHYTPIIIHS €JTHICTh, OB SI3aHICTh yCIX
YaCTHH, YaCTHH YOT0-HEeOY/Ib, €MuHe 1Tiie [5, ¢. 232]. CriBCcTaBICHHS IMX TOHATH 13 TIOHATTIM «€l-
HICTB» CBITYMTH NPO iX JTOCHTH OJM3bKE 3MICTOBHE HaBaHTaKeHHS. Pa3oM 13 THM BOaYa€eThCs BiJIMiH-
HICTB X JITHTBICTUYHOTO TIIYMa4eHHS, OCKUIbKH, HATPUKIIA, €IMHOO Ta ILTICHOK MOXe OyTH 1 HEO-
JTHAKOBICTB B 4CTICKTi MIPAaBO3aCTOCYBAHHS, TOOTO BU3HAUCHA KiJIBbKICTh CY/IOBHX PillIeHb, TOB’SI3aHUX
MDK co0010, aJie y TOi JKe 4ac, IPH yXBaJICHH1 SKUX CylaMH HETIPaBUIILHO 3aCTOCOBAaH1 HOPMH ITpaBa.
Kpim Toro, onHakoBe MpaBo3acTOCYBaHHS MO)KE OyTH HETIPaBUIBHUM, TOOTO (DaKTUYHO SIK POIOB-
JKyBaHa CyIoBa MOMUIIKA.

ToBopstaM PO OMHOCTAMHICTH Ta OTHAKOBICTH MPAaBO3aCTOCYBAaHH:I, Tpeba oapa3y BBECTH
TaKy BaKIUBINIYy KAaTETOPilO SK MPaBIIIBHICTH IIPaBO3aCTOCYBAHHS, a/Ke Ha IPAKTHUII 3ycTpiyua-
IOTBCS BUTIAIKH, KO CYAaMH OIHAKOBO, aje HETPAaBWIHHO 3aCTOCOBAaHI HOPMH 3aKOHOIABCTBA.
Came TUTBKH OJJHAKOBE 1 IpaBIJIBHE 3aCTOCYBAaHHS HOPM IpaBa, Ha HAII MO, 31aTHE 3a0e3Iie-
YHUTH 3aXUCT TapaHToBaHUX KoHCTHTYHi€I0 YKpalHu mpas i cBOOOA JTIOAWHY Ta 31iHCHEHHS TPHH-
IIUITY BEPXOBEHCTBA TpaBa.

ToMy enHiCTb SIK KaTeropist € OUTBII IIMPOKOIO, SIKA BKIIIOUA€E B ceOe 1 €AnHe, 1 IiTicHe, 1 mpa-
BUJIbHE, 1 OIHAKOBE TJIyMau€HHsl CyIaMH HOpPM IIpaBa, OJHAKOBE 1 MPaBHJIbHE PO3YMiHHS CYTHOCTI
paBoBOi HOpMH, 11 3MmicTy. [HII cocobu BU3HAYEHHS €IHOCTI MPABO3aCTOCYBaHHS, AK-TO OIHAKO-
BICTb, IUTICHICTD, AHAJIOTIYHICTD TOIIIO, € JIUIIEe YACTHHOK €HOCTI, OMHUM 13 11 BU3HAYAJIBHUX KpPH-
TepiiB. OTKe, B TOCHTIIDKEHHI IIPOIIOHYETHCS BAKOPUCTOBYBATH MOHSTTS €HOCTI TIPAB0O3aCTOCYBAHHS
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yciMa CylOBUMH OpraHaMu SIK MPaBUIIbHE, OJHAKOBE, OJIHOCTAMHE, LIUTICHEe PO3YMIHHS 1 TNIyMa4eHHS
CyAIIMH (CyJIaMH1 ) HOPM TIpaBa Ta iX 3acTOCYBaHHS, 1110 3a0e31euye MPUHIIMIT TPAaBOBOT BU3HAYEHOCTI
SIK OAIMH 13 (pyHJAMEHTAJIbHUX ACIEKTIB NPUHLMUITY BEPXOBEHCTBA MpaBa, a TaKOX MPOrHO30BaHICTh
CYAOBOTO PIIlIEHHS Ta CTA0LTBHICT MPABOBOTO PETYIIOBAHHSL.

Buxomsan 3 HaBeZeHOTO, HEOOXiTHO BU3HAYUTH O3HAKH €IHOCTI TIPABO3aCTOCYBAHHSI SIK FOPH-
JITYHOT KaTeropii.

BaxmBuM B acriekTi MOJabIIOrO JTOCTIHKEHHSI BOAYAEThCS PO3YMiHHS HAasiBHOCTI Ta CyT-
HOCTI TIyMa4yeHHS TPaBOBHX HOPM SIK TIEPINOi O3HAKH €THOCTI MpaBo3acTocyBaHHs. Ha choroyHi B
JTeparypi BUKOPUCTOBYIOTHCS Pi3HI KPUTEPIi JUIs HOAUTY TIyMadeHHs HOPM IpaBa Ta BHOKPEMIICHHS
Hioro BuiB. Hal011b111 pO3MOBCIOMKEHOIO € Kiacudikallis TIyMaueHHs! HOPM MpaBa 3a Cy0’ €KTaMH Ta
3a o0csirom. [ozin TirymaueHHsI HOpM TpaBa 3a Cy0’ €KTaMH CTOCYETHCS PO3’ICHEHHS 3MICTY MPaBoO-
BUX HOPM JUIsl iHIIMX. B acniexTi 1i€i cTaTTi BayKIMBUM € Ka3zyallbHe TIyMaueHHs HOPM IpaBa, 30KpeMa
CYAOBE TIIyMaueHHsI SIK Horo pizHOBHI. CyIoBe TIyMaveHHs] HOPM IpaBa 3IIHCHIOIOTH CyIOBI OpraHu
LT 9ac po3MII Ty KOHKPETHHUX CIIPaB, sSIKE 3HAXOHUTH CBii BUpa3 y CynoBHUX pineHHsX. [Iprkmanom cy-
JIOBOTO TJIyMaueHHs € Oy/ib-sIKe CyIIOBE PIIICHHS, SIKUM BCTAHOBITFOFOTHCS TIpaBa Ta 000B’I3KH CTOPIH.

JIpyroro 03HAaKOKO €JJHOCTI MPaBO3aCTOCYBAHHSI MU BB2)KaEMO BUKITFOUHICTh 3/IIHCHEHHS ITpa-
BOCyIs. 3riHO 31 CT. 124 OCHOBHOTO 3aKOHY, FOPUCIUKIIIS CY/iB TOIIMPIOETHCS HA BC1 PABOBITHO-
CHHH, 1110 BUHUKAIOTh Y JIep>KaBi, a CyJOUYMHCTBO 3/iHcHIOeThCcs Koncturymiiianm Cyrnom Ykpainu Ta
CyAaMH 3arajbHOi ropucaukuii. IlpaBocymas — e AisIbHICT CyIOBHUX OpPTaHiB y pO3B’sS3aHHI KOH-
(ITIKTIB y CyCIIUTBCTBI, 1110 MatOTh MpaBoBHii 3micT. Creruika AiSUTBHOCTI Cy/IB MOJSTAE B TOMY, IO
3aCTOCYBAaHHsI HUMH 3aKOHY TIiJl 4ac pO3MIsAAY KOHKPETHHX CIIPaB 31HCHIOETHCS Y TIEBHUX IPOLIECY-
apHUX (hopMax, a came y (hopmi BIINOBIIHUX CYI0BUX Mporeayp. OTxke, CylIoM y KOKHOMY BUTIAIKY
3HIHCHIOETHCS TIIYMauCHHS IIPABOBUX HOPM.

Otxe, paBOCYIISL 3MIMCHIOETBCS TUTBKH CIICIIABHO YIOBHOBKCHUMH (KOMIICTCHTHHUMH )
JIepyKaBHUMHE OpraHaMH — cynaMu. Lle Mae BakmBe 3HaUCHHS [UIS JOTPUMAHHS TIpaB i CBOOO] JTTO-
JIMHY 1 TPOMaJSTHIHA, aJDKE caMe CyIoBa IpoIeypa HaOLIbII OBHO IapaHTye JOTPUMAHHS 3aKOH-
HOCTI, HE3aJIGXKHOCTI 1 HEYNepeDKCHOCTI IPH PO3IIAL 1 BUPIIICHH] CIPaBH, a TAKOK BHUCTYIIAE SK
CaMOCTiliHa O3HaKa €THOCTI MMPaBO3aCTOCYBaHHs. BUKITFOUHICTh MPaBOCYIIA TAKOXK Tepeadavae, mo
AKTH MIPABOCYIIA MicIisl HAOYTTS 3aKOHHOI CHIIM HaOyBatOTh 3araJiIkHOO00B’ I3KOBOTO 3HAYEHHSI Ta M-
JISITAIOTh BUKOHAHHIO, & CKACOBYBATH YW 3MIHIOBAaTH CYHOBI PillIEHHS MOXKYTb JIMIIE CYJH BUIIUX 1H-
CTaHII{ Ha MiICTaBl MPOLECYabHUX HOPM 3 JOTPUMAHHSM rapaHTiil B aneisauiiiHoMy, KacaliiiiHoMy
MOPSIAKY Ta B OPSIKY TEPErISIAy CYIOBHX pilieHb BepxoHrM Cymom YipaiHu.

TpeTboro 03HAKOKO €HOCTI MPAaBO3aCTOCYBAaHHS, HA HAII MO, € 3a0e3MEeUeHHs IpaBa Ha
CcTIpaBeTHBHI cya. BiacHe mpaBo Ha cyn B YKpalHl 3aKpiIyicHe HA 3aKOHOIABIOMY PiBHI Ta mepes-
0avaeThCs HU3KOK HOPMAaTUBHO-TIPaBOBUX akTiB. Ctarrero 6 KonBeHiril TPO 3aXKCT MpaB 1 OCHOBO-
MOJIOKHKUX cBOOO TEouHU 1950 poky nependadeHo, 1o KoKeH PpH BUPIIICHH] CIIPaBy IOA0 HOTo
IUBUTGHHX TIPaB i 000B’A3KiB, a00 MPH BCTAHOBJICHHI OOTPYHTOBAHOCTI 6ym> -SIKOTO KPHMiHAIEHOTO
OOBHHYBau€HHSI, BUCYHYTOTO MPOTH HHOTO, MA€ TIPaBO Ha CIIPABEIUIMBHUIA 1 BIIKPUTHIA PO3IIIS YIIPO-
JIOBX PO3YMHOTO CTPOKY HE3aJIEKHHM i OE3CTOPOHHIM CyIOM, BCTAaHOBICHUM 3akoHOM. IIpaBo Ha
CIpaBeIMBUH cy/ 3akpimieHe B OcHOBHOMY 3aKkoHi YKpaiHu, BIAMOBIHO 70 SIKOTO MpaBa i cBo00aAN
JIIOMHU Ta FPOMaJITHUHA 3aXHIIAI0ThCA CYIOM. 3rifHo 31 ¢T. 55 KoHctutyuii YikpaiHu KOKHOMY Ta-
PAHTYETHCSI TIPABO HAa OCKAp)KEHHS B CYJIl PIllIeHb, JTiil Ui Oe3/isiIbHOCTI OpPraHiB JIep)KaBHOI BIIAJIH,
OpraHiB MiCIIEBOTO CaMOBPSITyBaHH, TOCAJIOBHUX YH CIY>KOOBHX OCi0.

VY cBoemy nocmimkenHi O.b. [IpokoreHko 3a3Hauae, 1110 MPaBo Ha CYI € By)KYHM 33 3MICTOM,
BHUCTYIIa€ SIICMCHTOM IIpaBa Ha CHPABEIUTMBHI Cy 1 TOTOKHUM IIpaBy Ha 3BEpPHEHHS 110 cymy. Tep-
MiH «CIpaBeIIMBUIY Mae OyTH HEBII'EMHOIO CKJIQJIOBOO (DOPMYIIFOBAHHS I[OTO MPaBa, OCKUIBKH
BiH BiZIoOpaxka€ BKJIMBI BUMOTH JI0 NPOLIECYaTIbHOT TISUTLHOCTI Cy/Iy 3 BUPIIICHHS FOPHINYHO 3HA-
YyIIMX CIIPaB 1 pe3ylbTaTiB CyA0BOrO pO3IIsALy. Takok aBTOp BKa3aB, IO TEPMiH «CHPaBEIITUBHIA
BIZINOBIJa€ 3arajbHO NPUUHATHUM IIIHHOCTSM JIFOJICTBA, OYIKYBAHHSIM CYCIIUIBCTBA MIOAO POJi CYyILy
1 TEHJICHLISIM MIXKHApOIHO-IIPAaBOBOTO PEry/IIoBaHHA [6, ¢. 68]. TakuMm 4MHOM, KaTeropii «I1paBo Ha
CyI» Ta IIPaBO Ha CIPABEIIUBHUI CyI» HE € TOTOKHIMH, OCKUTBKH CYTTEBO BIIPI3HSIOTHCS 33 CBOIM
BHYTPIIIIHIM 3MICTOBHIM HaBaHTAKCHHSIM, OCKUIBKH JIMIIE CIIPABSUTMBHHA CY/l y 3MO031 3a0e3MeUnTH
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HeoOX1THUIT 3aXUCT MpaB Ta iHTEpeciB, BUPILIUTH CIPaBy BiIMOBIIHO A0 HOPMHU MPaBa, a TAKOXK BHY-
TPILIHBOTO BIYYTTA TOTO, IO CaMe TaK, a He 1HAKIIIe TOBUHEH OyTH BUPIILIEHUH CITip.

3BiJcH BUTIKa€ YeTBEpPTa O3HAKA €HOCTI MPABO3aCTOCYBaHHS — 3a0€3MIEUeHHS paBa 0COOH
Ha TIOBHOBaKHMH cya. [IpaBo Ha MOBHOBaXKHWIA CyII, SIK 1 IIPaBO Ha CIPaBEIIUBHI CYII, 3aKPIlLICHO
Ha 3aKOHO/IABIOMY pieHi. Tak, ct. 8 3axony Ykpainu «IIpo cymoycrpiit i craryc cynz[iB» BU3HAUYCHO,
II0 HIXTO HE MOXe OyTH T030aBJIeHII TIpaBa Ha PO3MII HOTO CIIPaBH Y CyIi, 10 HlZ[Cy,Z[HOCTl SIKOTO
BOHA BiTHECEHA MPOIECYATEHUM 3aKOHOM. Cymns posrisinae cripas, ozxepxcaHl 3TiTHO 3 TOPSZIKOM
PO3MIOAITY CYJIOBUX CIpaB, YCTAHOBJIICHUM BiJMOBITHO J0 3aKoHY. Ha po3nonin cynmoBux cripaB Mix
CYAJSIMH HE MOXXE BILTMHYTH OKaHHS Cy[UTl Ui Oy/Ib-SIKUX IHIIHNX 0CiO.

Juis posmofiny crpaB B YKpaiHCBKHX CYAOBHX IpOIEcax 3alpoBa/KeHa aBTOMATH3aIlis
posnozainy, sika Oyna po3pobieHa Ta 3ampoBaKeHa AJIsl TOCSATHEHHsS 00 €KTUBHOTO Ta Heymepe-
JDKCHOTO PO3NIISAY CIIPAB MK CYAIIME B MEXKaX OIHOTO CyIy 3a IPUHIUIIAMHU YEPrOBOCTI Ta PiB-
HOCTI KITBKOCTI CIIpaB IJIsl KOKHOTO cymi. He muBnsuncek Ha mpoOiieMu (DyHKITIOHYBAHHS aBTO-
MaTHU30BaHOI CHCTEMH Ta i HEMOCTATHIO e(peKTHUBHICTh, Ha CHOTOIHI CaMe 3a JOIOMOTO0 I[HOTO
IHCTPYMEHTY 3a0e3Ieuy€eThesl IPaBO 0COOM Ha MOBHOBaXKHHH cya. KpiM Toro, 1151 03HaKa € THOCTI
MPaBO3aCTOCYBAHHS CYTOBUMH OpraHaMHU CIIPHSE 3a0C3MICUCHHIO MPaB 1 CBOOO/ JIFOIWHY 1 TpoMa-
JITHUHA TI11 9ac 3iHCHEeHHS TPaBOCY/IS.

[Ile onHiErO O3HAKOI €IHOCTI MPABO3aCTOCYBaHHS € peanizamis npuHimiy ratio decidendi
(y niTeparypi 11e MOHATTS BU3HAYAETHCS K 00OB’SI3KOBA YaCTHUHA CYJIOBOTO PIllICHHS (IIPEECHTY ).
Buxoasuu 3 mpaBoBoi MPUPOJM CYJI0BOTO MPELEICHTY, BiH XapaKTepPU3y€eThCs TUM, LIO PIllIEHHS Yy
KOHKpPETHI crpaBi € 000B’sI3KOBUM IS CyNiB Ti€l sk a00 HMKYOT 1HCTaHLIl IpKU BUPILICHH] aHajo-
TYHUX CIIOPiB, a00 CHPHHAMAETHCS SIK 3pa30K TIYMAueHHs 3aKOHY, 0 HE Mae 000B’si3koBocTi. Ha
MITBEPIKESHHS IIbOTO BUIATHHI (PpaHITy3bKuil kommaparusicT P. JlaBum cTBepmKye, MO CyIOBHI
MPEIEICHT — II¢ PIIICHHS] Y KOHKPETHIM CIpaBi, MO € 000B’SI3KOBUM IS CY/IB Ti€i sk a00 HIDKYOT
THCTaHIIIT TIPY BHPIMICHH] aHAJIOTIYHKUX CIIPaB, ad0 SIKI € 3pa3KoM TIyMaueHHs 3aKOHY, III0 He Mae
000B’s13k0BOT YMHHOCTI [7, ¢. 301].

BomHouac Oyib-sikuii iperieZIeHT MiCTUTB JIBi cKiaioBi: ratio decidendi Ta obiter dictum. ITep-
I1a CKJIQJI0Ba — 1€ YaCTWHA PILICHHS, B SKii BUKIAIAlOThCsS HOPMH IpaBa, Ha MiJICTaBi SKUX OyJo
BUPIIICHO CIIip, Ta IPaBOBI MPHHIUIN, HA OCHOBI SIKUX CyJ NPUHMHSB BiNOBiAHE pimieHHs. [Ipyroio
CKJIJIOBOIO CYIIOBOTO Iperie/ieHTa € obiter dictum (3 TaTHHU — CKa3aHe MIXK 1HIIUM, MUMOXi/ib; 4acTO
BKHBA€EThCA TaKOK y MHOXKHUHI — obiter dicta, Ta B ckopoueHOMy BapiaHTi — obiter abo dicta) — 1e
MOHATTS, 110 € TOXIAHUM BiJ 3araJibHOTO (MpereaeHTHoro) npaea [8, ¢. 770]. Ha BinMmiHy Bif ratio
decidendi obiter dictum He CTBOPIOE IEBHOTO MPABOBOIO MPUHIIMITY, IO OOTPYHTOBYE PILICHHS CYIy.
Sk mpaBmMIIO, I1e MipKyBaHHS CyIy HIOJO MUTaHb, IO HE MAIOTh IPSIMOTO BiHOIICHHS JI0 MPEIMETY
CYOBOTO PpIllIeHHS, aJie MArOTh IMOSICHIOBAJIBHUM 1 3arajlbHUI XapakTep. Tomy obiter dictum cymoBoro
plmeHH;I MOKEe MaTH pi3Hi (bopMH 30KpeMa, Ti, SIKi He 6yJ1H 3aCTOCOBAHI ITiJT 9ac BPIleIeHH}I CTIpaBH,
Ta Ti, 0 BUKOHYIOTH JIOTIOMDKHY POJTb TIPH PO3B’A3aHHI CIIOPY, X0ua MpH BOMY 1 HE CTAIOTh YaCTH-
Hoto ratio decidendi. OTxe, TIpeleIEHT SK MPABOBE SBUIIE 3aCTOCYBAHHIO HE IIUIATAE, OCKITBKHU BaXK-
JMBUM Y IOPHIUYHOMY 3HA4YEHHI € HOpMa ab0 MPHHIUI, TOKIAJCHI B OCHOBY pimieHHs. HaBeneHe
CTPYKTYPYEThCS Y TAKy CXEMY: TIPaBOBI HOPMH i IPUHITHITH, 3HAXOSYN MaTepPialIbHUM 3MICT, SIBJISIOTH
coboro ratio decidendi, popmoto sikoro € cyaoBe pitieHHs. Buxomsuun 3 1iporo, came ratio decidendi
Mae BU3HAYaJIbHE 3HAYCHHS, TT03asK (PyHIaMEHTYE COOO0 CYTHICTB PIIICHHS Y CIIPaBi.

Y TakoMy po3yMiHHI HEOOXIJJHO CITIBBIJIHECTH MOHSATTS «IIpaBoBa MO3UIIisH» 1 ratio decidendi.
Y jiteparypi it IpaBOBUMH MO3HITISIMU PO3YMIFOThCS IIEBHI ITPABOBI MOIISIN, TIEBHE PO3YMIHHS Tpa-
BOBOI cHTyaitii [9, c. 12]. 3ayBaxuMo, 1110 TEPMIH «IIPABOBA MO3HIIIsH X0U 1 4aCTO BUKOPHCTOBYETHCS B
CYJIOBHUX DIIIICHHSX, OJIHAK 3aKOHOJIAaBYO HE BU3HaUeHNH. BoHOYAC TipaBoBi MO3MIIIT CyTOBUX OpraHiB
YOCOOJTIOIOTH iX CTABJICHHS 10 MEBHHUX MPABOBHUX CHUTYAIlH 1 MpoOieM, 10 MalOTh 3aKPIIUICHHS y Cy-
JIOBHX PILICHHAX. Y TaKOMY CEHCI MPaBOBa MO3HLIS € PE3YJIBTATOM aHAIi3y apryMEHTIB i BUCHOBKIB
CYILy, 110 YTBOPIOIOTh 1HTENEKTYalbHO-FOPUINYHHINA 3MICT Cy0BOTO pillieHHs. SIK yke 3a3Hadanocs,
CYJIOBUM IIPELEIEHTOM y HOro KJIaCHYHOMY PO3YMiHHI € PillleHHs, 10 MICTUTh c(hOpPMOBaHY CyIOM
3arabHONPaBOBY HOpMy (ratio decidendi), o € OCHOBOFO PIMICHHS i SKOI TIOBHHHI JOTPUMYBATUCS
CYAY HIDKYHX IHCTAHIIIH TPU PO3IVISL aHATIOTIYHHX (TIONI0HNX, TUTIOBHX ) CIIpaB. ToMy IpaBOBi ITO3HU-
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11 SIK IPUHIIUIH, IO TOKJIA/ICHI B OCHOBY PIIIEHHS, € 000B’I3KOBUMH JAJIsI 3aCTOCYBaHHS B aHAJIOT14-
HUX CUTYyaLlisIX BCiMa THIIMMU Cy0’ €KTaMH TpaBa.

Ha wiif nmigcrasi mpouecyajibHe 3aKOHOAABCTBO OIEPYE THCTUTYTOM OOOB’SI3KOBOCTI CYIOBHX
pimens BepxoBroro Cyny Ykpainu. Hampuknan, y cr. 3607 LIIK Ykpainu 3a3Ha4eHO, 1110 BECHOBOK
BepxosHoro Cymny YkpaiHu 1momo 3acTOCyBaHHS HOPM IIpaBa, BUKJIAICHUH Y HOTO MOCTAaHOBI, MTPH-
WHSITIH 32 pe3yybraTaMu po3nISy CIIPaBH 3 MMijcTaB, nepeadadenHux m.i. 112 4. 1 ¢t. 355 mporo Ko-
JICKCY, € 000B’I3KOBUM JUIS BCIX CyO’€KTIB BIaJHUX TOBHOBAKEHb, SIKi 3aCTOCOBYIOTh Y CBOIH JIisUTh-
HOCTI HOPMATHBHO-IIPABOBHUII aKT, [0 MICTUTH BiNOBIHY HOpMY mpaBa. [Ipu mpoMy 3aKoHOIaBEIb
KOHCTATye€, 10 BUCHOBOK II[OJI0 3aCTOCYBAaHHSI HOPM IIpaBa, BUKJIAJICHUH Y MOCTaHOBI BepxoBHOro
Cyny Ykpainu, Mae BpaxoBYBaTUCS THIIMMH CyJIaMH 3arajbHOi FOPUCIUKIIIT IPH 3aCTOCYBAHHI TaKUX
HOpPM MpaBa. Pa3oM 13 TUM cy/1 Mae MpaBo BiACTYITUTH Bifl MPABOBOI MO3MUIIi1, BUKIaAEHOI y BACHOBKAX
Bepxosnoro Cyny Ykpainu, 3 0JHOYaCHHM HaBEICHHSM BiIIIOBITHUX MOTHBIB.

Buxomsau 3 TOro, 110 HOPMHU TPOIECYaTbHOTO 3aKOHONABCTBA HA PiBHI pillieHh BepXoBHOTO
Cyny YkpaiHu (akTHYHO CTBEPIUKYIOTH IIPO HASBHICTH CYIOBOTO IPEICACHTY, TO MPABOBa MO3UIIis
sIBJIsIE 0000 He 1110 iHIe sk ratio decidendi. 3 ypaxyBaHHSM HaBEICHOTO Ta 3BaXKatOUH Ha 0OOB’si-
30K BUIIUX CIICIIATII30BAHNX CY/IIB 100 CHCTeMaTH3arlii i 3a0e31edeHHsI ONPIITFOTHEHHS [TPaBOBUX
TIO3HUITIH 3 TOCHJIAHHSM Ha CYJOBI PIllIeHHS, B IKUX BOHU OyiH c(hOPMYITbOBaHi, Y KOHTEKCTI €THOCTI
MPaBO3aCTOCYBAaHHS HEOOXIJHOIO € HASBHICTh MPABOBOI MO3HILi1, BUKJIAICHOI B PIIIICHHAX CY/IIB Kaca-
iiiHoi iHcTaHii Ta BepxoBaoro Cyay Ykpainu. TakuM 4MHOM IUISXOM peaizalii MPUHIHITY ratio
decidendi BHOKpeMITIOEThCS CaMOCTIiHA O3HAKa €THOCTI PaBO3aCTOCYBAHHS, @ CaMe HasIBHICTb Y Cy-
JIOBOMY pillIEHH] TPaBOBOT MO3MUIIIT.

BucnoBku. OTKe, i1 €AHICTIO CYI0BOIO NPABO3aCTOCYBAHHS PO3YMIETCS NOCATHYTHH 1 i
TPUMYBaHHH pe3ybTaT OJHAKOBOI i MPaBIIILHOI peaizallii MpaBOBUX CTaHIAPTIB Y IPaBO3aCTOCOB-
HIl TPaKTHUIIi CYZJOBUX OPTaHiB Ha OCHOBI JOTPUMaHHS IIpaBa Ha CIPABEUTHBHUI CyIl 3 METOIO 3a0e31re-
YEeHHSI BEpXOBEHCTRA TIpaBa Ha BCil TEPUTOPIT JAepiKaBH.

O3HakaMU €JJTHOCTI CyTOBOTO MTPABO3aCTOCYBaHHS HEOOX1THO BU3HAYMTH TaKi: 1) HEOOXiTHICT
TIIyMa4eHHS TIPABOBUX HOPM; 2) BUKITFOUHICTh 3[IMCHEHHS TIPaBOCY/Isl CYIOBUMH OpraHamu; 3) 3a-
OesreueHHs IpaBa Ha CIIPaBeUIMBHIA Cy/l; 4) 3a0e3eueHHs ITpaBa Ha TOBHOBKHUM CYI; 5) peaizaris
npuHImIy ratio decidendi, TOOTO HasBHICTB y CyZOBOMY pillleHHI IpaBoBoi mo3utii. Bel HaBeneHi
O3HAKH €HOCTI IPABO3AaCTOCYBAHHS € CAMOCTIHHUMU 1 B3a€MOIIOB’ SI3aHUMHL.
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