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VY crarTi JOCIHKYIOTHCS MEXKI CYZIOBOTO PO3NISAY B KPHMIHATBHOMY CYITOYHHCTBI
VYkpaiau Ha 11 TepuTOpii 9aciB ekcnaHcii mapcepkoi Biaaam Pocii. ABTOp BCTaHOBIIOE Ha-
SIBHICTb ITPSIMOTO B3a€EMO3B’SI3KY MK TOTOYaCHUMH MOJICTISIMH MEXK CYIOBOTO PO3IIISTY
1 icTOpUYHUMH (OpMaMU KPUMIHAIBHOTO MPOLIECY, & TAKOXK 3aJIeKHICTh BU3HAYSHOCTI
MEX CYIOBOTO PO3IVISIAY BiJI MOJITHYHOTO PEXKUMY JICP>KABH HA TOMY U iHIIIOMY eTarti
1 PO3BUTKY Ta BiJI JICPXKABHOT MOJITHKH MO0 3a0€3IeUCHHS TIPaB JIFOIMHU.

Knrouosi cnosa: xpuminanvhe cyo0ouuHCmeo, mMexci cy0o802o po3ensiody, 008uUHy-
eauenHs, 00BUHYBANbHA CKAped, 0OBUHYBANLHULL AKIN.

B crarbe ucciIeayoTes Ipenesl Cyae0HOro pa3oupareibCTBa B yrOJIOBHOM CY-
JONIPOM3BOICTBE YKPAWHbBI HA €€ TEPPUTOPUH BPEMEH DKCIIAHCHH LAPCKON BIACTH
Poccuu. ABTOp [ienaet BEIBOJ O CYIIECTBOBAHUH MPSIMOU B3aUMOCBI3U MEKIY MOJIe-
JISIMH MHCTHUTYTa TPAHHUI] CyAeOHOr0 pa3dupareabcTBa M UCTOPUIECKUME (hopMaMu
YTOJIOBHOTO TIPOIIECCA, a TAKIKE O 3aBUCHMOCTH OIPEIEIEHHOCTH TPaHuI] CyIeOHOro
pa3dupaTeabcTBa OT MOJMTHUECKOTO PeKUMa TOCYAapCcTBa Ha TOM WJIM MHOM JTarre
€ro Pa3BUTHSI U OT TOCYAAPCTBEHHOM MOJTUTHKH 10 00ECIICUCHHIO TIPAB YSIOBEKA.

Knrouesvie cnosa: yeonosnoe cyoonpouzso0cmeo, npeoeivl cy0edHozo pazoupa-
menbemea, 0bsuHeHue, 00UHUMETbHAS HCAL00a, 0OBUHUMENbHBIN AKI.

Introduction. The scope of a trial in criminal proceedings is determined by a personality of
the accused, and charges filed against him/her in accordance with the bill of indictment. The study
of the institution of scope of a trial in criminal proceedings stirs a great interest, which is due to
the importance of this institution to ensure a fair hearing and case resolution, objectivity of the trial
itself, as well as the right to defense.

Today, the genesis of scope of a trial in criminal proceedings has not been considered in
special scientific literature as a separate issue, while clarifying the nature and the value of scope
of a trial in criminal proceedings in Ukraine is impossible without understanding the history of
formation and development of this institution, which has predetermined the choice of the research
subject.
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The goal of this paper is to study the scope of a trial in criminal proceedings of Ukraine
in the era of Russia’s imperial power expansion on its territory, determination of dependence of
clearness of the scope of a trial on certain external circumstances and conditions.

Description of basic research material. According to the 1654 Treaty between the Mos-
cow State and Hetmanate, the latter received confirmation of inviolability of ancient rights and
customs. Nevertheless, it was quite often, when the norms of local Ukrainian custom-based law
contradicted the norms of the Statutes of Grand Princedom of Lithuania and, in their turn, the latter
contradicted the Magdeburg Law. It resulted in abuses on the part of higher-ranking Cossacks, pro-
traction of proceedings, lodging complaints and claims by locals. In addition to the above, preser-
vation of Ukrainian system of administration of justice on the background of gradual assimilation
by the Russian Empire in the first half of X VIII century of all branches of Ukrainian power had led
to non-compliance of two different judiciary systems (that of the Russian Empire and Ukrainian),
which complicated, to a considerable extent, the court activities [1, p. 416—417]. Therefore, there
arose a need in codification of the effective laws in Hetmanate.

Thus, in 1743, the Code of Laws (“Laws by Which the Little Russian People Are Judged”),
based on the Lithuanian Statutes of 1588 as a regulation, was adopted. The Russian government
never ratified the Code of Laws, and hence it remained only a proposal, although it became the
basic source of operative law in Ukraine in the 18th and 19th centuries [2, p. 7].

The draft Code “Laws by Which the Little Russian People Are Judged” provided for the
written form of the statement of claims (complaint) in criminal proceedings, containing: 1) data on
the accuser’s identity (petitioner, claimant) and respondent’s identity; 2) contents of the statement
of claims: briefly, “solely on the matter itself; who and when was offended, what such offended
person claims; without skipping any facts in the aforesaid matter and involving any persons who
bear no relationship to the matter; the statement of claims should be written according to claims
made: no claim should repeat the already stated one in vain”; 3) request regarding adopting of court
decision pursuant to “orders and rights of the Little Russians” (Chapter 8, section 1 of Article 12)
[3, p. 161]. Based on the statement of claims, detection of the accused party, his or her arrest and
preliminary interrogation upon his or her delivery to court, were conducted.

During a court trial, the accused was interrogated orally in connection with each claim stated
in the statement of claims. At the same time, it was prohibited to commence interrogation on the
subsequent claim of the statement of claims until “all previous claims are not clarified”. If during
the interrogation the parties “added” some non-relevant facts (i.e., when the claimant brought
additional accusations, and the accused responded to the statement of claims), then the court had
to set a hearing based on such facts only upon completion of the current proceedings (Chapter 8§,
sections 3 and 5 of Article 12) [3, p. 162—163]. In addition to the above, section 4 of Article 15 in
Chapter 8 of the “Laws...” determined: when conducting the interrogation, the judges had to inter-
rogate on the individual basis each of the witnesses in connection with “circumstances relevant to
the case; what, where and when occurred ...when certain things bore no relationship to the case,
the judges asked nothing about them” [3, p. 172]. The court did not have to take into consideration
various statements made by the accuser and accused party, which were irrelevant to the current
case. During the court trial, the parties were prohibited from “adding other cases to the case already
initiated”. If that happened, then, the court, in order not to impede the current trial, set a hearing
for such new disputes only upon completion of the current proceedings (Chapter 4, Article 23)
[3, p. 187—188]. Thus, in consideration of the above, it is obvious that scope of a trial under the
Code of Laws “Laws by Which the Little Russian People Are Judged” was clear and was estab-
lished by 1) the accused party’s identity and 2) that criminal act which was allegedly committed by
the accused party pursuant to the claims brought by the claimant in his or her statement of claims.

Judicial administration in Ukrainian provinces of the Russian empire in early XIX cen-
tury was distinguished due to local particularities. In the provinces of the Right-Bank Ukraine
(Kyivska, Volynska, and Podilska provinces) and the Left-Bank Ukraine (Poltavska and Cherin-
ihivska provinces) the Lithuanian Statute of 1588 had remained to be a basic source of law for a
continuous period of time. Instead, the Russian laws were applied in Southern Ukraine (Kherson,
Katerynoslavska, Tavriyska, and Slobidsko-Ukrainian provinces). The process of unification of the
judicial system of all Ukrainian provinces, with the empire-wide judicial system was completed in
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1840-1842, after application of the norms of the empire-wide criminal procedural law (the tenth
and fifteenth volumes of the “Code of Laws of the Russian Empire”) began in the territory of the
Left-Bank and Right-Bank Ukraine.

Pursuant to the “Code of Laws of the Russian Empire”, pre-trial investigation had two stag-
es: preliminary (aimed at establishing corpus delicti in a committed act) and formal (aimed at
establishment of the injured party’s identity, object of crime, circumstances of commitment of
crime and other details). The causes which initiated commencement of the preliminary investiga-
tion included a report on crime (talks and rumors were equated with the latter) as well as a report
made by virtue of official duty; complaint filed by the injured party; surrender; notification to the
prosecutors and solicitors-at-law; the police own actions, undertaken subject to their discretion,
which could include commencement of investigation based on any information received regarding
a crime. Guided by the system of formal evidence, the investigator intended to choose the evidence
required by him, rather than to establish the issue. The law did not provide for the requirements
regarding notifying the accused party of investigation completion and the accused party’s review
of the case materials; a court trial was secret not only for a wide public, but also for the parties in
the proceedings and was held on the basis of written materials received during the investigation.
Only in exceptional situations, the accused party’s interrogation could be conducted subject to
court discretion. Therefore, in fact, court decisions were based on written acts of the pre-trial in-
vestigation and rules for formal proof, binding on the court and established by the effective laws
[4, p. 107-111, 134-147, 188-195; 5, p. 26; 6, p. 35].

The aforesaid provisions reflected the detection-based form of administration of justice,
whereby the scope of trial was determined formally, though such scope had nothing in common
with securing the accused party’s rights in criminal proceedings.

Material changes in the legal position of the accused party in criminal proceedings were
introduced after the reform of the criminal justice in 60-s of XIX century, when the detection-based
process was replaced with the mixed form, based on continental law. In particular, pursuant to the
Statutes of Criminal Justice of 1864 (Ustav ugalovnago sudoproizvodstva), a trial in criminal case
was based on bill of indictment or victim’s complaint which precisely identified the accused par-
ty and act of which such accused party was accused. In other words, a subject-matter of the trial
consisted in the issue of the criminal defendant’s guilt in commitment of the criminal act that he
or she “was alleged to have committed” pursuant to the bill of indictment or complaint filed by the
victim [7, p. 28; 8, p. 414]. A problematic issue remained to be the issue of possibility to change
the charges in court and of a scope of such changes, since the legislator was not unambiguous on
such issues, which caused the necessity to provide additional explanations regarding the Statutes
and resulted in different interpretation of the same in the theory of procedural rules.

The reply to the question, whether the 1864 Statutes of Criminal Justice allowed amendment
of charges in court, may be found in Chapter 9 of the Statutes, which governed the process of state-
ment of questions before the court when resolving the case on the merits. In particular, pursuant to
Article 751 of the aforesaid chapter, it was specified as follows: the conclusions of the state’s bill of
indictment shall not constitute the only basis of the essential issues in the case. Of equal importance
shall be the judicial (pre-trial) investigation, and, in as much as they develop, supplement, or alter
the conclusions in the bill of indictment, the final courtroom pleadings [9, p. 1247—1248].

However, the right of the court to be guided not only by the scope determined by the bill of
indictment when delivering decision in the case, could violate the principle of competitiveness and
deprive the accused party of the right to defense. For this very reason, the legislator determined in
the subsequent two articles of the Statutes (Articles 752 and 753): the issue of criminal act which
is not covered by the bill of indictment, though established according to the results of examination
shall not be considered for the purpose of resolving the case if the aforesaid act leads to more se-
vere penalty than that stipulated by the bill of indictment [9, p. 1247—-1248]. It should be pointed
out that in the above situation, the case had to be sent for re-investigation and, should the need
arise, a new bill of indictment had to be compiled with respect to other criminal acts committed by
the criminal defendant.

Thus, amendment of charges in court according to the 1864 Statutes of Criminal Justice had
two consequences. The first consequence: the case had to be sent for re-investigation and a new bill
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of indictment had to be compiled in the instances when elements essential to another offence which
was not stipulated by the bill of indictment, were established during examination (in other words,
when during examination initial charges had changed in terms of their essential elements to such
extent that they began to comprise another criminal act). The Senate explained the meaning of such
provision in the following manner: court may not deliver its decision, based on the charges which
were not brought against the criminal defendant. Thus, resolving the case should be postponed, in
order not to deprive the accuser of the possibility to think over, and state, respective charges and
not to deprive the accused party of the possibility to prepare for defense. Amendment of the initial
charges, based on type of crime, change of the method of crime resulting in change of legal compo-
nents of a crime etc., were referred by the Senate to the instances when the respective case should
be sent for re-investigation. It should be pointed out that the Senate presumed that re-investigation
is required only provided that: 1) charges become more severe, from the perspective of punish-
ment for the criminal defendant, and 2) changes in charges are caused by establishment (during
examination) of new circumstances in the case, rather than those already known to the indictment
division [10, p. 497-498].

Another consequence of amendment of charges according to the 1864 Statutes of Criminal
Justice consists in postponement of the court hearing, which was aimed at affording the defendant
with the possibility to prepare for defense. The court should have announced such postponement in
all instances, when amendment of the initial charges did provide for more severe punishment for
the accused party, though the aforesaid amendment was not as essential as in the first instance. For
example, that could include amendment of the nature of the criminal defendant’s participation in
the criminal act. In connection with such issue, S.I. Victorsky emphasized as follows: when during
examination new circumstances in the case were established and despite the fact that such new cir-
cumstances resulted in more severe punishment for the accused party, they did not amend the kind
and type of the crime, for which the accused party was held liable, such case did not have to be sent
for re-investigation and no new bill of indictment had to be compiled [11, p. 366]. Such postpone-
ment of court hearing was made in the criminal defendant’s interests; thus, it was unreasonable to
resort to the postponement if the criminal defendant could do without it.

In other instances, except for the two specified herein, the court was entitled (without post-
ponement of case hearings) to amend in its judgment the charges brought against the criminal
defendant pursuant to the bill of indictment. In particular, when amendment of charges did not
result in more severe punishment for the defendant or charges were only supplemented with factual
circumstances (for instance, with the circumstances pertaining to the time, venue of commitment
of a crime, required in order to remove inaccuracies contained in the initial charges, provided that
such circumstances did not change legal components of the crime defined by the initial charges)
[9, p. 1250; 12, p. 384].

As to legal qualification of the criminal act, it was a generally acknowledged rule that the
court was responsible for the qualification. For this very reason, it was allowed not to specify in
the bill of indictment all norms of the criminal law, which governed the criminal act committed
by the accused party. Due to reference to Article 612 of the Statutes, whereby the court hearing
chairman was obliged to provide the criminal defendant with all means for absolution, the case-
law of courts acknowledged that it was necessary to provide the defendant with the possibility to
prepare for defense in the instances when qualification of the criminal act was changed (when court
changed qualification of the crime, whereas set of facts in the crime remained unchanged) during
hearings in the case, if such change resulted in more severe punishment for the criminal defendant.
The criminal defendant was notified by the chairman (with statement of such fact in minutes of the
court) of change in charges and more severe punishment. At such criminal defendant’s request, the
court hearings were postponed for a period of time required by the criminal defendant to prepare
for defense. Such procedure was not stipulated by the effective laws, though was widely applied in
practice [8, p. 436; 12, p. 363].

In addition to the above, it was not allowed to fail to observe the scope of trial in the case by
the scope of persons. The Statutes of Criminal Justice did not contain direct norms which would
prohibit during examination to extend the charges to the persons not specified in the bill of indict-
ment or complaint by the private prosecutor. Nevertheless, according to scientists, such provision
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was derived from the contents of the procedural criminal law. Thus, Articles 534 and 535 of the
Statutes provided for the following: once the “judicial chamber” (sudebnaia palata) acknowledged
the investigation to have been conducted in full and without material violations of the norms of
law, it should deliver a ruling whereby a case is to be referred to court or closed. At the same time,
such ruling is applicable only with respect to those persons “who are held liable and those crimes
for which they are persecuted” [13, p. 890]. This provision was also applicable with respect to
trials in the case. As it was emphasized by I.Ya. Foynitsky, court trials could never be extended to
the persons not listed in the bill of indictment or complaint; for such purpose, a new investigation
should have been conducted or at least, the court should have been provided with a new bill of
indictment (or complaint by private prosecutor) [8, p. 432].

However, it should be pointed out that there was an exception to the aforesaid rule. In the
cases based on public charges, which were referred to jurisdiction of the justice of the peace, a
judge was entitled to make anyone liable under the criminal laws, at his discretion. It was possible
pursuant to Article 42 of the 1864 Statutes of Criminal Justice, whereby cases based on public
charges could be heard by the justice of the peace even when a judge, acting independently, es-
tablished constituent elements of offence during administration of justice in any other case [14, p.
207; 15, p. 92]. It was caused by the justice administered summarily in the cases falling within such
category. The elements of preliminary investigation were characteristic of trials in such cases. Cor-
respondingly, no availability of bill of indictment or tentatively stated charges was required. Thus,
there was no scope of a trial (both in terms of scope of charges and persons) established for the
judge who in reality also acted as an investigator in the case. That issue was emphasized by 1. Ya.
Foynitsky, who specified that in such category of cases, even at the final stage “the set of accused
parties could be supplemented with new persons, at the discretion of justice of the peace.

It should be pointed out that in the private prosecution cases, which were allowed to be
closed due to conciliation of parties, the prosecuting party was the master of proceedings: it was he
who decided, whether to bring any new charges; he established a scope of court trial by statement
of charges in his complaint; he could refuse to press charges or come to conciliation with the ac-
cused party. In such instances, the court’s actions were limited only to examination of the evidence
which was provided by the parties (Article 104 of the Statutes) [16, p. 50].

Thus, analysis of the provisions contained in the 1864 Statutes of Criminal Justice, expla-
nations provided by the Senate and relevant science research attest to the following facts: criminal
proceedings of the late XIX century — early XX century did include the institute of scope of trial.
According to a general rule, the criminal procedure laws did not allow extending (during exam-
ination) charges to the persons not listed in the bill of indictment, though they allowed amending
charges during trials in the case. At the same time, no clear boundaries, rules and criteria for
amendment of charges were elaborated. Thus, in each specific case, the court decided at its discre-
tion, what consequences of amendment of charges during trials in the case had to be. Certain typ-
ical instances of admissibility or inadmissibility of amendment of charges in court with respect to
specific constituent elements of crime were determined by the case-law of courts. Despite the fact
that charges in the meaning according to the 1864 Statutes of Criminal Justice meant only factual
circumstances of the committed crime, the lawyers arrived at the conclusion: the criminal defen-
dant’s right to defense is violated not only in the instances when factual circumstances in the case
are amended, but also when qualification of the criminal act is changed and factual circumstances
remain unchanged and when charges are supplemented with qualifying elements. However, these
conclusions pertained only to the instances, when a criminal defendant could be subject to more
severe punishment than that stipulated by the initial charges; in addition, such instances were de-
fined on the basis of the case-law of courts and had no binding nature.

Conclusions. The conducted research into particularities of the institute of scope of trial in
of criminal proceedings in Ukraine under the Russian Empire enables us to define the following
models of such institute: model of invariable (strict), model of variable (flexible) and model of
conditionally variable (flexible) scopes of trials.

The model of invariable scope of trial was characteristic of criminal proceedings under the
Code of Laws “Laws by Which the Little Russian People Are Judged”. Such model provided for
the following: charges were stated by the claimant in the statement of claims (complaint) pursuant
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to clear rules and could not be changed during trial in the case; the court had to deliver a judgment
in the case only within the scope of such charges. Unfortunately, the Russian government never
ratified the Code of Laws, and hence it remained only a proposal.

The model of variable (flexible) scope of trial was mainly characteristic of criminal pro-
ceedings under the Code of Laws of the Russian Empire, dated to 1832. Such model provided for
extension of trial to all activities of the accused party and even to other persons. Thus, the court
acted as an active party in proceedings and lack of restrictions on the due-process rights vested
with the judge enabled the latter to determine a scope of trial in criminal proceedings at the judge’s
discretion.

The model of conditionally variable (flexible) scope of trial provides for the possibility of
amendment of the subject of trial, though only within the scope determined by the effective laws
and upon fulfillment of certain conditions. In particular, the model of conditionally flexible scope
of trial was characteristic of the criminal proceedings under the Statutes of Criminal Justice dated
to 1864.

Thus, there is a direct inter-relation between the models of institute of scope of trial and
historic forms of criminal proceedings. Determination of scope of trial has always depended upon
political regime of state at the certain stage of its development, upon policy pursued by the state in
connection with securing the human rights, in particular, the rights granted to the accused party in
criminal proceedings and upon the task set by the criminal justice as its priority at various periods
of time and during various epochs: complete detection of crime, identification and punishment of
the guilty, establishment of truth in any manner and by any method whatsoever, or protection of the
person, society and state from criminal offences, and safeguarding of rights, freedoms and lawful
interests of the parties in criminal proceedings.
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MAKAPOB M. A.,

KaHIUIAT IOPUIUMIHAX HAYK,

3100yBad Ka(eapu KpUMIHAIBHOTO MPOIECy
(Hayionanvua akaoemis énympiwnix cnpag)

VIIK 343.13

NPUAHATTS CJITUUM CYIJEIO PIIIEHHS ITPO TUMYACOBE OBMEKEHHSI
B KOPUCTYBAHHI CIIEHIAJIBHUM ITPABOM

VY cTaTTi pO3MIAHYTO AEAKi MPOONIEeMHI MUTAHHS MPUHHATTA CITUUM CyAJeI0 pi-
LIEHHS PO TUMYAacOBEe OOMEKEHHs MiJ03PIOBAHOIO B KOPUCTYBAHHI CIELiadbHUM
npaBoM. CdopMynb0BaHO 1 OOTPYHTOBAHO IPOTO3HIII CTOCOBHO BIOCKOHAJICHHS
HOpM KpHMiHaIBEHOTO TIPOIeCyaIbHOTO KOJAEKCY YKpaiHM B KOHTEKCTI IIpeMeTa J0-
CIIKEHHS.

Kniouogi cnosa: mumuacose obmeosicenHs, nido3proéanuli, cneyiaibe npaso,
KOPUCMYBAHHSL, CLIOYULL CYOOSL.

B crarpe paccMOTpeHBI HEKOTOPBIE IPOOIEMHBIE BOIIPOCHI MTPUHSATHS CIICICTBEH-
HBIM CyAbEH peleHMsI O BpEMEHHOM OTPAaHUYEHUH II0A03PEBAEMOTI0 B I10JIb30BAaHUU
cnenuanbHbIM paBoM. CHOpMyTUpOBaHbI U 000CHOBAHBI MIPEIIOKEHHS TTO0 YCOBEP-
LIEHCTBOBAHUIO HOPM YTOJIOBHOTO MPOLIECCYaTbHOTO KofeKca YKpauHbl B KOHTEKCTE
MpeaMeTa UCCIICAOBaHHUS.

Knrouesvie cnosa: epemennoe ocpanuuenue, nooospesaemvlil, CneyuaibHoe
npaso, Nonb308aHUe, C1e0CMBEEHHbIL CYObSL.

Certain problematic issues of the adoption of the decision by the investigating
judge on the temporary restriction of the suspect in the use of the special law. Offers
pertaining improvement of the Criminal Procedure Code provisions within the con-
text of the research subject have been defined and substantiated.

Key words: time limit, suspect, special law, use, investigating judge.

Beryn. Bianosigao 10 m. 3 4. 2 ct. 131 KpuMiHanbHOTO pOIIeCyallbHOTO KOJIEKCY YKpaiHu
(mani — KIIK Ykpainu), TuMyacoBe 0OMEKEHHs B KOPUCTYBaHHI CIEL[laIbHUM IPABOM € OJIHUM 13
3ax0[iB 3a0e3MeueHHsT KPUMiHATEHOTO POBAKEHHS, 3ACTOCYBAHHS SIKOTO PETIaMEHTOBAHO TJIa-
Boto 13 nporo Koxexcy.

Takwmii 3axix nependagae 1) THMYacOBE BIIIYUCHHSI JOKYMEHTIB, SIKi IOCBITIYIOTh KOPHUC-
TYBaHHS MiJJ03PIOBAaHUM CIIEliaIbHUM TpaBoM (IIPaBO KEePyBaHHS TPAHCIOPTHUM 3aco00M abo




