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Beryn. Ilpaktuka €Bponeiicskoro cymy 3 npas moanHu (gani — €CII) 3ailicHioe peans-
HUH BIUIUB Ha pe)OpMyBaHHS Ta PO3BUTOK HAIIOHAIBHOTO MpaBa JepikKaB-ydyacHHUIb KoHBeHIIiT
TPO 3aXKCT TPaB JIOAMHH i OCHOBOIOIOKHHX cBOOON (n1ani — Konsenis). Le monoxenns Bpa-
XOBYETBCS [N/l Yac yJOCKOHAICHHS HALIOHAJIBHOIO 3aKOHOLABCTBA, @ TAKOX MPABO3aCTOCOBHOI
(cynoBoi) AisIBHOCTI BIAMOBIAHMX OPraHiB Ta OOYMOBICHE NEBHUMH IPABOIOIOKCHHIMH, 11O
MmicTaTbes B aktax €CILIL

3mict HopMmH cT. 46 KoHBeHIIIT niepeabavae, mo Jaep kaBu-ydacHHIll 3000B’s13aHi BUKOHYBATH
yxBaieHi pimenns €CII y crpasax, y sSIkux BoHH € cTopoHamu. [lo cyti pimenns €CILI, 3a skum
OyJ10 BCTAHOBIICHO TOPYILIEHHS MIPAB JIFOAWHHU, TapaHTOBaHUX KOHBEHIIi€I0, € 000B’SI3KOBUM IS JIEp-
JKaBH, CKapra IPOTH SIKOi OyJa IPEeAMETOM PO3IVISAY CIIPABH.

Jnst Hamoi geprxkaBu 3Ha4eHHsI pakTHKH €CI1JT 00yMOBITIOETBCS HE TUTBKHA 000B’SI3KOBICTIO
pimens €CILL, a i BU3HaHHAM HOTO MPAKTHKY SIK HOPMATHBHOTO JKepena rpasa B Ykpaini. Ha ceo-
TOJIHI MOJIOXKEHHS, 3aKpITUIeH] B HopMax 3akoHy Ykpainu «[Ipo BUKOHAHHS pIlICHb Ta 3aCTOCYBAHHSI
MPAKTUKH €BPOIEHCHKOTO CY/y 3 TIPaB JIIOMMHIY, Tal0Th MOMKIIHBICTE CYAISIM Y TIPOIECi YXBaJICHHSI
PILLCHHS BCE YacTillIe 3aCTOCOBYBATH TIPaKTHKY MIKHAPOJIHOT IHCTaHII.

Y CBOIO 4epry aHai3 HayKOBOI i NEPIOAUYHOI JiTepaTypH Ta BIACHE CAMKX PILICHb, yXBaJie-
HUX CyfaMy YKpaiHH, [10Ka3y€ HasBHICTb IICBHUX [POOJIEMHIX IIUTAHb 1010 3aCTOCYBaHHSI [IPAKTH-
ku €CIJI i miaxpeciroe akTyanbHICTh 3a3Ha9eHOT TEMH ISl HAYKOBOTO JTOCIIUKCHHSL.

ITocTanoBka 3apaaHHs. OCHOBHUM 3aBIaHHSM IIi€]1 CTATTI € aHANI3 aKTyaJbHUX MPOOJIeM 3a-
crocyBanHst ipaktuku €CIJI y ramysi 3aXucTy npaBa BIACHOCTI, TPAKTUKH MpaBopeatizaii i ontu-
MAaJIbHUX 3aCO0IB ITiIBUIICHHS POl i e()eKTUBHOCTI HAIIOHAIEHOTO CYIOYMHCTBA Y il cepi.
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Pesyibraru 1ocaizkeHHs. [HCTUTYT TipaBa BIacHOCTI 3aiiMa€ OflHE 13 IIEHTPAIIbHUX MICIIb Y
CYCIITBHIN CBIIOMOCTI # 3arajioM y CyCHiTbHOMY KHUTTI. [IpaBo BIACHOCTI € OCHOBOIO Ta FapaHTI€I0
HOPMAJIHOTO ICHYBaHHS i PO3BUTKY I'POMA/ISIHCBKOIO CyCIIBCTBA.

Ha HaI_IiOHaJ'IBHOMy PiBHI NPaBO IrPOMA/IIHAHA HA BIACHICTh SIK BAXKIMBUI aTpuGyT IpaBoBoOi
JICpIKaBH 1 JICMOKPATHYHOTO CYCIIIBCTBA 3aKpiruieHo B Koncrutyuii Ykpainu. Tax, y cr. ct. 13, 41,
142, 143 YCTaHOBJICHO ¢dbopmu BracHocTi; y CT. cT. 1, 13 3al<p1rmeHo PIBHICTB YCiX Cy0’€KTiB mpaBa
BJIACHOCTI; TapaHTii IIpaBa BIACHOCTI i 06013 SI3KU BITACHUKIB 3aJICKIIAPOBAHO B CT. CT. 13 141 OcHOB-
Horo 3akoHy. Kpim Toro, ct. 41 KonctuTytii Ykpainu nependadae, 1o KOXXeH Ma€e MpaBo BOJIOITH,
KOPHUCTYBATHCSI, PO3TOPSKATHCS CBOEIO BIACHICTIO, PE3yJIbTaTaMU CBO€] IHTENEKTYaIbHOI, TBOPUIOL
JisnpHOCTI. HixTo He Moxe OyTH NpOTUIPaBHO M030aBieHuil mpasa BiacHOCTI. IIpaBo mpuBaTHOL
BIIACHOCTI € HeIIOPYILIHKIM.

[IpumycoBe BiauyKeHHs 00’€KTIB IIpaBa NIPUBATHOI BIACHOCTI MOKE OyTH 3aCTOCOBAHO JIMILE
SIK BUHATOK 13 MOTHBIB CyCHlJII)HOI HEOOXIIHOCTI Ha II/ICTaBI Ta B OPSIZIKY, IEPEAOAICHOMY 3aKOHOM,
13a yMOBHU TONEPEIHBOTO i IIOBHOTO BIJIIIKO/yBaHHsI IXHBOI BAPTOCTI.

OznHuM i3 HallBaXIMBILIMX EIEMEHTIB NPABOBOIO CTATyCy JIFOAMHH, SIKHMH 3abesnedye camy
MOXKIIMBICTb 11 ICHYBaHHS, € TapaHTisl JOTPUMAaHHS IpaB i cBOOO, 3ac00iB, sKi 3a0€3MeUyI0Th MOXK-
JIMBICTH pealizallii JFAWHOI TpaB 1 cBo0O/, IO 1i Hayexark. ['apaHTii peamnizailii KOHCTUTYLIHHNAX
mpaB i cBOOOJ — 1€ YMOBH Ta 3aCO0HU, IPUHLMIH i HOpMHU, K1 3a6esnequoTL 3/IIMCHEHHS], OXOPOHY "
3aXHCT 3a3HAYCHHX [PAB, € 3aII0PYKOK BUKOHAHHSI JIEPIKABOIO 1 HIIMMHK Cy0’€KTaMu NPaBOBIHOCHH
THUX 00O0B’SI3KIB, SIKI MOKJIAMAIOTECS Ha HUX 13 METOIO peajli3allii KOHCTHTYIIHHHUX MpaB Ta cBOOO
JIIOMHY M rpoMajisiHuHa [ 1, c. 246].

[apanrii peanizauii npas i cB0O0J MOKYTb OyTH MONITHYHUMH, EKOHOMIYHUMH, COLIAIbHUMHU
Ta FOPUANYHUMH. J10 HAX TAaKOXK HAJIEKATh i MKHAPOJHO-IIPABOBI FAPAHTIi, L0 BCTAHOBJICH] B YMH-
HUX MDKHApOJIHHX JIOTOBOPaX, 000B’I3KOBHX sl ICPHKaB, 110 TANHCAINA BiANOBIAHI 1oroBopu. Taxk,
BIIIOBIAHO 110 KOHBEHLIIT fiepykaBa [OBHHHA HE JIMIIE MaTH 3aKOHOJABCTBO, SIKE HAfOUIBII TOBHOMO
Mipoto 3abe3redye JOTPUMaHHs KOHBEHLIHHNIX MPaB 1 CBOOOL, a i BXUBATU BC1 HEOOX1/IHI 3aX0/1 LISt
TOTO, 00 BOHO PEasibHO iSO, a HE 3aJHIIAIOCS JIMIIC Ha JICKITAPATHBHOMY piBHI, 3000B’sI3aHHS
CTaBILATH ACPKaBy epes HEOOXiTHICTIO YTPUMYBATHCS Bill OyIb-sIKHX Jill, SKi MOTIIH O TPU3BECTH 110
MIOpPYIIEHHS IpaB i cBo6ox [2, c. 51].

KoHBeH11is1 3aKpiTuTi0e 0COOKCTI i YaCTKOBO MOJIITHYHI ITpaBa Ta CBOOOH, 3a0€3MeUyI0uH yCy-
HeHHs X nopymens depe3 €CII, sxmo Taki mopymeHHs He BOAJIOC YCYHYTH Yepe3 HallloHabHi
cyan. OcTaHHIH HEOIHOPA30BO HAIOJATAB HA 3aCTOCYBAaHHI TAKOTO NMPUHIMITY: K0 KoHBeHMis €
MIPaBOBOIO OCHOBOKO, Ha SIKY MOXKE IMOCUIIATUCS 3asBHUK, TO BiH TIOBHHEH 1€ POOUTH B HALlIOHAJIBHO-
My cyai, @00 HaBiTh HallIOHANILHUIA Cy/l Ma€ 3BEpHYTHCS 110 BianoBinHOT HopMu KonseHnuii. OcobnuBa
POJIb Y BHYTPILIHBOACPKABHIA IMIIEMEHTAL|IT HAJIEKUTh IPUBE/ICHHIO Cy10BOI IPAKTUKH Y BIAIOBIA-
HICTb /10 MDKHAPOJHO-TIPABOBKX 30008’ 513aHb AepxKaBH [3, c. 35].

Y KOHTEKCTI A0CII/PKYBaHUX NpobiieM Haiibuibl 3Ha4HOM € npaktika ECILUI crocoHO ra-
paHTyBaHHS Ta T[yMadeHHs IpaBa BIACHOCTI, sike 3akpiruieHo cT. 1 [Iporokomy Ne 1 1o Konsenii.

Mu noromxyemocs 3 gymroro A.JI. demoposoi, sika BBaxkae, mo NOHATTIO «MaiHO» €CII
HaJla€ HA/I3BUYAHHO IMPOKE ABTOHOMHE TTyMayeHHs y cBiTiIi KOHBEHIIIT, 710 3MICTY SKOTO BKJIIO-
YaeTbCs HE TUTBKU PyXOMe, HEpyXoMe MaiiHo, MarepialibHi ii HeMarepialbHi pasa, y TOMy YUCII
aKun JLEeH3ii, NaTeHTH, a i IPaBo BUMAraTu BUIUIATH GOPry 3 AepiKaBH, CKOHOMIUHI IIpaBa, sKi
TI0B’s3aH1 3 BE/ICHHSIM IiINPUEMHULBKOT ISUTBHOCTI, IPABOMIPHI 04iKyBaHHsI 1010 [IEBHOTO CTa-~
Hy pedeil y MailbyTHbOMY, IPAaBO Ha MEHCIIO Ta BUIUIATH i3 CUCTEMH COL{iAIbHOTO 3a0e31eCHHS
touo [4, c. 12]. Biarak BOauaeTbcst HEOOXiTHUM BEJCHHS MOCTIMHOrO aHajizy W 3aCTOCYBaHHA
npaktuku €CILI i3 MeTor0 MpaBMIFHOTO BH3HAUCHHS MpEAMETa CIOPY B CIpaBax IIOJ0 IpaBa
BITACHOCTI.

Kpim Ttoro, 3riaxo i3 4. 1 ct. 9 Koncrurymii Ykpainu KoHBeHIIis € He JHIe aKToM MIXXHApPOJI-
HOTO [PaBa, a il YaCTHHOKO HALlIOHAIILHOTO 3aKOHOJABCTBA YKDAiHH.

JlotprmanHs mpas i cBOGO, 10 MiCTATHCS B KOHBEHLIT, € 060B’I3KOM ISt IEpIKaBH-YIaCHULb
1 TIOBMHHI 3aCTOCOBYBATHCS B TIPaBO3aCTOCOBHIN MpakTHIl. BomHoyac 3rinHO 3 JaHUME AepKaBaM
3aJIMIIAETHCS CBOOOIA BUOOPY 3ac00iB 3aCTOCYBaHHS LIUX MOJOKeHb KoHBeHIIIi.

Hanpuknan, uikaBuM y 1iboMy po3pi3i € TiaymaueHHs cT. 17 3akony Ykpainu «IIpo BukoHaH-
HS PillIeHb Ta 3aCTOCYBAHHS TMPAKTHKU CBPOIEHCHKOTO CyAy 3 MPaB JIOMMHN» MO0 3aCTOCYBAHHS
Kongentii ta npaktuku €CITJL. Y BiAMOBiqHIA HOPMi HATOJIONTYETHCS, IO MOJIOKSHHS KOHBEHIIIT Ta
npaxtuky €CI1JI moBrHHI 3aCTOCOBYBATHCS il Yac PO3MITY CIpaB SIK PKEPENo Mpasa. BiamosigHo
JI0 Li€] HOPMU HaLllOHAIIBHI CyAM B YKpaiHi MOXKYTh 1 MOBUHHI BUKOpHCcTOBYBaTH piteHHs €CILI mix
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4ac po3NISLy CYJAOBHX CIPaB, 1[0 y CBOIO UEPry JO3BOJISIE B MPOLEC] YXBAICHHS CYIOBOTO PIllICHHS
npsiMo rocuarvcs Ha npaktuky €CCITL

VY 3B’s3Ky 13 IIUM BUHMKA€E ITeBHA 00CTaBHMHA, SIKa CBIAYMTH MPO HOBHH MiAXiJ 0 PO3yMiHHS
IDKepet IpaBa, He BIACTUBHN KpaiHaM «KOHTHHEHTAIIBHOI CHCTEMH IIpaBay (10 CKITaIy SIKHX BXOJHUTH
1 YkpaiHa), 1 U1 SIKOT PIIICHHS CY/IiB HE € JPKEPENIoM IpaBa (Ha MPOTHBAry «IIpeleieHTHIN cucTeMi
TpaBay).

Ha Hamry IymKy, akryanbHHMH pOOIEMaMu y JIOCIIDKCHHI 3aMPOTIOHOBAHOT TEMH € Came
MEKI MOXITHBOCTI 1 000B’s13Ky 3acTocyBanHs pimens €CILI mix yac 3miCHEHHS MPaBOCYA/S B Ha-
X CyIax.

Hampuxnan, pociiiceki HaykoBii 1.B. Bopormosa Ta T.B. ConoBiioBa Haroiomryrots Ha TOMY,
o nocranoBu €CIL, mpuitHATI MO0 JepiKaBU-BiINOBIa4a, MAIOTh TIPEIIC/ICHTHE 3HAUCHHSI, a CY-
JIOBY MPAKTHUKY 3a TAKUMH PILIEHHSIMHU TpeOa BBa)KaTH JPKEpesioM Ipasa Liei gepxasu |35, c. 9].

[Moni6GuoOT mymku norpumyethes i O.B. [le’sitoBa [6, c. 11], sika py 1IbOMY BHIUTHIIA HASB-
HICTb MIEBHUX YMOB, sIKi BKa3yIOTh Ha 000B’sI3K0BiCTb pitieHs CCIL:

— pillIeHHs MPUIAHSTO CTOCOBHO JICPKaBH-BIIMOBIa4a,;

— pillIeHHs BCTaHOBIIOE (akT nopyuieHHs KoHBeHLii;

— TIOpYIICHHS TPaB 1 cBOOOJ JFOAMHHU MaJIo Miclie micist HaOyTTst unHHOCTI KOoHBeHIIT Ha Te-
puTopii AepkaBu-BiANOBIAaYa,;

— pIIICHHS € OCTATOYHHM;

— pillIEHHS MICTUTH IPABOBI MO3MUIIi], [0 KOHKPETU3YIOTh 3araJbHOBU3HAHI IPUHIUMIN H MiX-
HapOJIHI HOPMH TIPO TPaBa JIFOJMHU, T0JI0KeHHsT KOHBEHIIIT Ta TIPOTOKOIIB 710 Hel.

3 iHII0ro0 OOKY, YaCTHHA HAyKOBIIiB BBaXkae, 110 pimenHs €CI1JI moBuHHI MaTi 000B’ I3KOBICTh
He JIIIIe I KpaiHu-BiIIOBiada B CIIpaBi, a HAOMPaTH 3arallbHO000B’ I3KOBOTO XapakTepy i s BCiX
HIINX AepKaB-y4acHUI[b, OCKUIBKKM HOPMa, CTBOPEHA Cy/IOM Y Pe3yJibTaTi KoHKpeTu3arii KonseHuii,
HE MOXKE MaTH 1HJIMBIyalIbHOTO Xapakrepy [7, c. 94, 95].

v bOMY po3yMiHHi € IIKaBOO HayKoBa mo3wuilisi M.B. Kyuuna, sikuii Ha mmijicTaBi 10CiiOKEHHS
TpaBOBOi MPUPO/IH pimens €CILI 3a3nauae: «Cama nocraHoa €BpONEHCHKOIO Cy Ly 3 PAB JIOMHH,
NPHIiHSTa CTOCOBHO KOHKPETHOI CUTYALT B NEBHIi KpaiHi, HE MOXe 6yT1/1 000B’SI3KOBOFO JIJIST HIIIOT
Aepxkasu. IIpote HopMa, CTBOpEHa Cy0M y pesysIbTari KOHerTI/ISaLlll KonBen1ii, He MOKe MaTH iH-
JIVIBITyalIbHO-BU3HAYECHOTO XapaKTepy, OCKUTHKM KOHBEHITIHHI TOJIOKEHHSI HE MOXKYTh 1HTEpIpETyBa-
THUCS CYZIOM TI0-PI3HOMY CTOCOBHO KOXHOT AepxkaBmu» [8, c. 39-41].

3Bakalouu Ha CKa3aHe, y CyJacHii Teopii mporiecyaabHOTO MpaBa 3aIHIIAETHCS AKTYaIBHOIO
mpo6iemMa mpaBoBoi npupoau pimens €CILI i3 muTanp 3acToCyBaHHS X y HalllOHAJIBHOMY CY/IO0-
YHHCTBI.

B ocranHiii yac BigmivaeTbes i Taka CTiiika TEHIEHIIs, K IOCTYIIOBE B3a€MONPOHUKHEHHS,
KOHBEPTEHIIis] POMaHO-TepMaHCHKOTO Ta aHIJIOCAKCOHCHKOTO TPaBa, a OTIKe, IiABUIICHHSI pOJIi Ta 3Ha-
YEHHS Cy/IOBOTO MpELEEHTY B OibiIocTi aepxas-wieHiB €C [9, ¢. 39-41].

Oxpemi BYCHI-IIPOLICCYaTICTH, CIHMPAIOYHCh HA TE3y TPO 000B’SI3KOBE BH3HAHHS FOPHCIAMKIIIT
€CILL, B6ayatoTs y #i0ro pileHHsX iHHOBaLiHE [ukepeno (hopmy) BHyTpilHbOro npasa. Ipu wpo-
My BOHH Bi/IMI4atOTb, 1110 TpeOa BIAMOBUTHCS BiJ| HCTATHBHOTO CTABJICHHS J10 CYAOBOTO MPEIE/ICHTY,
3yMOBIICHOT'0 11CONOTTYHOIO criafmuHOr. Cy4acHuil MpaBoIoOpsIoK KOHCTaTye i To (paKT, 1m0 Mixk-
HapOIHa CYA0Ba OPraHi3allisi CTBOPIOE OCOOIHBY CYKYIHICTB IIPABIIL, III0 HIMEHYIOTHCS «IIPEICICHTHE
npaso Pagu €porm» abo «mpenenentHe npaso €ECILD» [10, c. 15].

Icnye i npoTuIexKHa AyMKa: HaBiTh Ko npurycruty, wo €CIUL i cTBoproe npeneaeHTHe
MpaBo, sKe HaOyBa€ OTIM BUJly HALLIOHAJIBHOTO JUKEPEIIa Pasa, TO He BOAYAEThCs MOXKIIMBIM BH3Ha-
YUTH HOTO I0pHHIHY Hpupony. Lle He HopMu BHYTDILIHBOTO 3aKOHY # HE MOCTYJIATH MIKHAPOJHO-
IO mpaa, JUIS JICTITUMALLT IKUX BUMAracTbCs 3rofia CpiKaBu sk Cy0’ekra Ml)KH&pOI[HI/IX BiJITHOCHH.
Ortxe, He ICHY€E B3arali XXOIHOTO «KUBOTO TIpereeHTHoro mpasa €CILI», HassBHUIA JTHIIE TIPEICICHT
TIyMadeHHs abo mpasosa mo3utlis (crangapt) €CILI, To6To Aeskuid iHTeprpeTaiianil pe3yasTar,
10 BUHUKAE 1] 4ac JOCATHEHHS CMUCITY 3arajJbHOBU3HAHUX MPUHLMUIIIB 1 HOPM MIKHApPOIHOTO Ipa-
Ba[ll,c. 73].

BucHoBkn. My mATPHUMY€EMO MO3UIIIO NPO BAXIUBICTE Ta 00OB’S3KOBICTb 3aCTOCYBAHHS
NPAKTUKA €BPOIEHCHKOrO Cy/y 3 IPaB JIOAMHA B MPOLECI UUBLUIBHOIO CYJOYMHCTBA, 30KPEMa I
4ac BUPILICHHS CHOplB 1070 IPaBa BIIACHOCTI. AJUKe, SIK TIOKa3y€ NPAKTUKA, HAL[OHATbHI CyIU i
JIOC1 BUTBHI Y CBOIX isiX 1010 3actocyBanHs npaktuku C€CII mix wac yxBanenHs pimnreHs. Buxoms-
YH 3 TOTO, L0 MOJOKeHHsI KOHBEHIIT HEMOKIIMBO PO3IIISAATH OKPEMO, TOOTO M03a po3’ ICHEHHAMH
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ii monoxxenp B aktax €CIIJI abo mpaBoBMMH TO3ULISAMH JEPKaB-Y4aCHHUIb, TOCTAE HEOOXIHICTh
pOBeNeHHs peopMyBaHHsI IIPABOBOI CHCTEMH YKpaiHU Ta MOJATBIIO] IPaBOBOI IMITIEMEHTAITI{ KOH-
BEHIIIHUX TIOJIOXKEHb 1 pillleHh CBPONICHCHKOTO CyITy 3 TIPaB JIFOJIMHH B HAITIOHAJIBHE 3aKOHOIABCTBO.
Kpim TOro, BBakaeEMo JIONIJIEHUM TPOBE/ICHHS y3aralbHEHb CTaHy CYJOBHX PIllICHb 100 BUKOPH-
cranns npaktuku €CII came y cdepi po3misiay cripas, IPEAMETOM SKUX € TIPABO BIACHOCTI, 3 METOIO
IITOTOBKH METOAWYHHX PO3’SICHEHB 1 IIPAKTHYHOTO BUKOPUCTAHHS iX CYIISIMH YKPAiHH.
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