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CYB’EKTHUBHI MIJICTABH JIJ151 BLIBOJY (CAMOBLJIBOJLY)
B TOCIIOJIAPCHKOMY MPOIIECI

VY wiif crarTi BUSABIECHO MPOOIEMHI acleKTH peaii3amii HopM Ipo cyO’ €KTHBHI
MiJICTaBH BiIBOMY (CaMOBiZBOAY) B TOCMOAAPCHKOMY TMpoleci. ABTOP MiJAKPECTIOE
HEOOXiIHICTh 000B’SI3KOBOTO YCYHECHHS HEJIOJIKIB, BUSBJICHUX MPH JIOCIIHKEHHI 1H-
CTHUTYTY BiIBOJIIB y MIPOLIECYalIbHOMY MpaBi YKpaiHu.

Knrwuosi cnosa: 6iosio, camosiosio, nposadicens, niocmasu 8i0800y (camosio-
600Y), 20cnodapcobKuil npoyec.

B 57011 cTaThe BhISIBIIEHBI TPOOIIEMHBIE ACTIEKThI Peau3alii HOPM O CyObEKTUB-
HBIX OCHOBAaHHUSX OTBOJIA (CAaMOOTBO/IA) B XO3SHCTBEHHOM Ipoliecce. ABTOP Moa4ep-
KHBaeT HEOOXOIUMOCTH 003aTEIIFHOTO YCTPAHSHHSI HEOCTATKOB, BBISBICHHBIX TIPU
HCCJICOBAHUU MHCTUTYTAa OTBOAOB B ITPOIECCYAJIbHOM MIPaBE praI/IHI)I.

Knrwouegvie cnosa: omeoo, camoomeoo, npouzsoocmeo, OCHOBAHUS 0MB00d
(camoomeooa), xo3aUcmeen bl npoyecc.

In this article identified problematic aspects of implementation of rules on subjec-
tive grounds of recusal (self-recusal) in a commercial proceedings. The author would
like to emphasise need for mandatory elimination of defects, discovered in course of
exploration of institute of legal rules embracing concept of recusation in procedural
law of Ukraine.

Key words: recusal, self-recusal, proceeding, grounds of recusal (self-recusal),
commercial proceedings.

Beryn. Yactuna niepiia ct. 20 ['ocmoapchbKoro mporecyairbHOTo KOJAeKey YKpainu (nam —
I'TIK Ykpainu) nepeadadae, 110 (pakT BCTAHOBIEHHS «IHIIUX OOCTABUH, 10 BUKIHKAIOTh CYMHIBH
B HEYIIEPEKEHOCTI CyTi», € MIACTaBOIO JUIsl HOTo BiBOMY (caMOBiBOY). YacTHHA mocTa cT. 31
I'TIK VkpaiHy BCTaHOBIIIOE MiICTAaBOO JUIst BIIBOLY (CaMOBiJI[BO,I[y) CYAOBOTO SKCIIepTa 00CTABHHY,
KOJIH BiH «OCOOHCTO, HPSIMO 4K MOOIYHO 3aiHTEPECOBaHMil y pesysIbTari po3risisy crpasi». Bxa-
3aHi [IJICTaBH BIBOLY € Cy0’ €KTHBHUMH (3aJIC)KHUMH BiJl BHYTPILIHBOTO CTaHY, 3aaHI)KOBAHOCTI,
Cy0’€KTUBHOCTI 0COOHM), 1 caMe TOMY BHUKJIMKAIOTh OCOOJIMBY CKIIQJHICTh Y 3aCTOCYBaHHI CyJJaMH.
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3 oxHoro GOKy, SIK IPAaBHIIO, CaMe Ui MIJCTABU NPU3BOAATH [0 3asBICHHS CyIIsIM Ta Cy-
JIOBHM CKCIIepTaM BiJIBO/IIB YYaCHHUKAMHU TOCIOAAPCHKOTO MPOIECy. 3 iHIIOTO OOKY, 33 aHATi30M
Cy/10BOI IPAKTHKHU BUABICHO, 110 3 20 PO3MITHYTHX rOCHOAAPCHKUMH cyamu OnechbKoi obmnacti B
2014 p. 3as1B PO BIABIA CYAAI 3 CY0’€KTHBHUX MIACTaB HE OYJIO 3a/J0BOJICHO JKOJHOI.

IlocranoBka 3aBaaHHsl. 3 ypaxyBaHHsSM BHUIICBKA3aHOIO JOLLIbHUM BUIA€THCS LOCII-
JUKEHHs1 Cy0’ €KTMBHHUX IIiACTaB Uil BIABOAY (CaMOBIABO/Y) B FOCIIOAAPCHKOMY IIPOLIECI.

JloCui/DKeHHAM BKa3aHOTO [IMTAHHS B HIIMX rajly3sx MPOLECYaIbHOro Npasa paHille 3a-
HMmanucs Taki BITYM3HAHI Ta 3apyOiKHI gocimiHUKH, sk O.B. AHy(bpleBa B.B. byra, B.I" 3axepa-
ko, O.B. Konicuuk, O.B. Haymenkos, H.I1. Hikitrenko Ta nesiki inmn aBropu. [Ipote nocmimkeHHs
np06neM peaitizaliii HOpM Ipo cy0’€KTHBHI MiJICTaBH BiABOAY (CaMOBiBOIY) B TOCHONAPCHKOMY
MPOIIECi TOTeTep He 3/I1HCHIOBATOCS.

Pesynbrarn gociigxenns. Tnymaunuii cioBauk C.I. Oxerosa a H.1O. I1IBenoBoi Bu3Hauae
MOHSTTS «I1JICTaBay AK «IIPUYUHY, JOCTATHIN MPUBIiJ, AK1 BUNPAaBAOBYIOTh II0-HEOYab» [1, . 463].
3a BenukuM TIlyMauHUM CJIOBHHKOM Cy4YacHOI YKpaTHCHKOT MOBH «ITiJICTaBa» — II¢ «TOJIOBHE, Ha
4oMy GasyeTbes, IPYHTY€ThCs Wo-HeOyap» [2, ¢. 782]. C.B. Kisanos, O.M. [lacentok, O.L Xapl/l—
TOHOBA I11]] TI/ICTaBaMH BiIBOAY (CaMOBI/IBO/lY ) IPOIIOHYIOTh PO3IVISLAATH (paKTHIHI 0OCTaBUHH, 33
SIKUX Cy0’€KTH MOKYTh a00 moBuHHI OyTH BinBeaeHi [3]. H.I1. HikiTeHko BU3HAYa€e Hl,[[CTaBI/I BiJI-
BOJLy (CaMOBIZABOALY), SIK PI3HOBU/ FOPH/MYHAX (aKTIB, SIKi HAIAIOTH IHILIATOpaM BIBOAY ITIACTABH
BUCJIOBJIIOBATH CYMHIBH IIOJI0 00’ €KTHUBHOCTI Ta HEYIEPEIKEHOCTI 1HIIIaTOpiB caMOBIBOAY, Ta
SIKI TIPEICTABIISIIOTH COOOI0 MPABOBIAHOCHHM 200 IHIII COIliaIbHI BiIHOCUHHU, SIKI HE PEryJIbOBaH1
HOPMaMH IpaBa, 3aKOHOJABIE 3aKPIIUICHHS AKUX 3/IICHIOETHCS 3 METOKO 3a0€3MeYCHHS I0BIpH 110
1HINIaTOPiB CaMOBIJBOLY, iX HE3aLIKABICHOCTI Ta HEYIIEPEKEHOCTI, OCKUIBKH iX (aKkTHYHE ICHY-
BAHHS TIOPOIDKYE MPABO IHINIAaTOPIB BIABO/Y IOJATH 3asBY IO BIABIA Ta 3000B’s13y€ IHILIATOPIB
CaMOBIJIBOJTy MOTO 3asBUTH, BIJIIOBIIHO 1HII[IFOBATH NPOIEAYPH BiIBOAY (camoBiiBoay) [4].

[lincraBu BiZBOMY (CAaMOBIJBO/Y) 328 O3HAKOIO BIUTMBY BOJII HA TOSIBY TAKHX I1JCTaB YMOBHO
MOYKHA ITOIJINTH Ha 00’ €KTUBHI Ta cy6’eKTI/IBHi OO0’ ekTHBHI Hi}ICTaBI/I Bimsony 3aJ1€)KaTh BiJ{ 30B-
HIMIHIX (aKTOpiB (HANPUKIAM, POAUHHI 3B’SI3KN), Cy0’€KTHBHI — BiJ] BHYTPILIHBOIO BiTHOIICHHS
0co0u 10 BUKOHYBaHHUX (DYHKITiH.

Y HayKOBO-TIPAKTUYHOMY KOMCHTapl ML.II. MenbHuKa 3a3HA4CHO, IO 10 «IHIIAX 00CTaBHH,
110 BUKJIMKAOTb CYMHIB Y HEYIIEPEIUKCHOCTI CY/UI», 30KpeMa MOXKYTh 6YTI/I BiJIHECEHI TaKi BUITA/IKH:

— 3aIeXKHICTB CY/UIL BiJ 0CO0H, sika Oepe y4acTh y Crpasi, abo ii mpeiCcTaBHUKa;

— CyAICI0 HaJaHa ITyOllivHa OI[iHKa 00CTaBHH CIIPABH JI0 3aKiHUCHHS 11 po3IIsAmy (BUCTYITH
B 3ac00ax MacoBol iH(pOpMAIlii TOIIIO);

— TOTIEepEHS CITy)00Ba MisBbHICTD CyAai a00 yYaCHUKIB CIIPABH;

— niepeOyBaHHA Cy[JIIB Y POIAMHHHUX CTOCYHKaX MPHU KOJETialbHOMY PO3IVIsIL CIIPaBU CyHI
tormo [5].

3a OpiEHTHP «IHIIUX OOCTAaBUHY» TAKOXK MOXKHA OpaTH KpUTepii €BpONEChKOro Cyay 3 MpaB
mrogunu (nani — Cyn). Tak, y pimenni Cyny Big 10.12.2009 p. y cnpaBi «MupoHeHko i MapTeHko
poTH YKpainmy OyJl0 KOHCTaToBaHO NOpYyIIeHHs 1. 1 cT. 6 KoHBeHLIT po 3aXUCT NpaB JIOIUHH
i OCHOBOIOJIOKHAX ¢BOOOA — NpHUHLKIY Oe3cTopoHHOCTI cyay. Tak, y m.a. 66, 69 i 70 nanoro
PILICHHS BKa3aHO, IO 3TiJHO 3 yCTAICHOK NPakTHKO Cyuy, HasBHICTb 6e3CTop0HH00T1 Ma€e BH-
3HAYATUCS, U Lieid myHKTy 1 crarti 6 KoHBeHIIT, 32 10MOMOrOK0 Cy0’€KTHBHOIO Ta 00’ €KTUB-
HOTO KpHUTEpiiB. 3a cy0 €KTHBHUM KPHTEPIEM OLIHIOETHCS OCOOMCTE TIEPCKOHAHHS Ta MOBEIIHKA
KOHKPETHOTO CYIJIi, TOOTO, YW BHSIBIISIB CY/JIs YIIEPEKEHICTh a00 O€3CTOPOHHICTD Yy JIaHIH CITpaBi.
BinmoBimHO 10 00’ €KTHBHOTO KPUTEPit0 BU3HAYAETHCS, CEPe/l 1HIMX ACTIEKTIB, YU 3a0e3MeuyBaB
Cyll, SIK TaKWii, Ta HOro CKJAaJ BiACYTHICTh Oy[b-SIKMX CYMHIBIB Y HOro 0€3CTOPOHHOCTI. Y KOX-
Hill OKpeMili CIIpaBi CIIiZl BU3HAYUTH, Y1 MAIOTh CTOCYHKH, IO PO3IISIAIOTHCS, TaKy IpHUPOLy Ta
CTyrIIHI) 1110 CBiAYATh MPO Te, O Cy/| HE € 6e3CTOPOHHIM. 3aCTOCOBY0UH 00’ €KTUBHUI KPUTEPIid,
CIJ 3’sICyBaTH, 4K ICHyIOTL OKpIM caMoi [OBEAIHKA Cy[l, [IeBHI YaKTH, SIKi MOKYTb CITYKUTH
Ii/ICTABOIO JUIsl CYMHIBY B HOro 6e3cTopoHHOCTI. ToOTO, IIpH BU3HAYCHHI HAsBHOCTI Y BI/IIOBIAHIH
CHpaBl 3aKOHHMX Ii/ICTaB CYMHIBaTUCS B 6e30T0p0HH00T1 MIEBHOTO CYII MO3HIisT 0COOH, PO SIKY
WIeThCs, Ma€e BOXJIMBE, ajie He BUpINIajbHEe 3HaUeHHs. BupinianpHe 3HaYeHHS P [IbOMY MaTHME
MOXKJIMBICTh BB)KATH TAKi CyMHIBH 00’ €KTHBHO OOTPYHTOBAHUMH. Y 3B 513Ky 3 IUM HaBiTh BUUMI
O3HAK{ MOXKYTbh MaTH I€BHE 3Ha4eHHs a00, IHIIMMH CJIOBaMH, «Ma€ HE JIMLIE 31ICHIOBATUCS Tpa-
BOCY/Isl — L€ Mae OyTH BUHO, L0 BOHO 3/IHCHIOETBCS . AJKe HAETBCS IPO HEOOXIAHICT 3a0€e3-
TICUEHHSI OBIPH, SIKY CYJIH B IEMOKPATUYHOMY CYCITUTLCTBI MOBHHHI BCEIISITH y TPOMAJICHKICTB [6].
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Takox 3 OISy Ha CXOXKICTh (DOPMYITIOBAHb MiICTAaB BiABOAY B iHIIMX rady3sX MOXKHA 3BEp-
HYTHUCS 10 1X aHaTi3y.

3okpema, 3a HAayKOBO-NPAKTHYHUM KOMEHTapeM LIMBIIBHOIO MpOLECYanbHOTO KOICKCY
VYkpainu 00cTaBUHAMH, 1110 BUKIUKAIOTh CyMHIB B 00’ €KTUBHOCTI Ta HEYNEPEHKEHOCTI CyIIi, MO-
’KyTb OyTH HE3aKOHHI 1T Cyal M 4ac PO3IIsLy CIPAaBH, I'HOPYBAHHS 3aKOHHIX BUMOT CTOPOHH,
CTBOPEHHS TIEPELIKO/ JUlsl peai3allii NpoLecyalbHuX Npas, HEPIBHE CTABICHHS 10 CTOPiH, He-
TaKTOBHA MOBEAIHKA Cyai Tomlo. [ist Toro, mob 11i 00CTaBHHY JISTIIA B OCHOBY 3asBH TIPO BiBI,
BOHM MTOBHHHI OyTH JOBEJICHUMHU.

Bxazana o0cTaBuHa MoXke OyTH IM1/ICTaBOO JIJISL BiABOAY JIMIIE 3 iHII[IATHBY OCi0, sSIKi OepyTh
y4acTh y crpai. CaMOBIJIBIJI 3 II€T IMIJICTABH CY/UIS 3aBUTH HE MOXeE, aJDKE Y HhOTO HEe MOXKE OyTH
CYMHIBIB y BITaCHi# 00’ €KTHBHOCTI U1 HEYIIEPEIKEHOCTI.

[Ipote cnix 3a3HaYMUTH, 1110, BUXOJSYH 13 CYTHOCTI CYIOBOTO JIOKa3yBaHHS, SIKE Ma€ Ha MET1
MEPEKOHATH CyJl B ICHYBaHHI IMEBHUX (PAKTIB, BBAXKAEMO, II0 JOKA3yBaHHS MiJICTaB IS BiIBOLY,
SKHH BUPIIIYETECS CAMUM CYJIJICIO, HE MA€ MPAKTHYHOTO CCHCY, OCKLIBKH 10Ka3H OLIHIOE YL,
SIKOMY 3asIBJICHO BiaBiA. Came 3 L€l MpUYrHY OUIBIIICTE 3a51B IIPO BiABI BIAXUJISETHCS CaMe Yepes3
HEJI0Be/ICHICTh. HaToMICTh, SIKINO BI/BLJ 3asBIISIOTH IHIINM Y4aCHUKAM HPOLECY, TO JJOKa3yBaHHs
MiACTaB [UTS BiIBOAY 3MiHCHIOETHCS B 3aralbHOMY TIOPSIIKY.

CTOCOBHO TaKOT MiICTAaBH JUIS BIZBOJY, SIK «IpsMa 9K IOOIYHA 3a1HTEPECOBAHICTEY», TO BOHA
MOXE MaTH IOpHMdHMii ab0 moOyToBuii xapakrep. HOpuandna 3aiHTEpecOBaHICTh Mae MicIe,
SIKILIO B1J{ PE3YJIBTATy BUPIIICHHS CIIOPY Y TAKOI 3aLIKaBICHOI 0COOH (CY/L, CKCIICPTa) BUHUKHYTh,
3MIHATBCS 00 MPUIMHATHCSA TIEBHI IpaBa abo 060B’3KH. Io6yroBa abo akTiyHa 3aiHTEpEeCcOBa-
HICTB IIOJISITAa€ B TOMY, IIIO PIiIIEHHS Ccymy (200 BUCHOBOK CY0OBOi €KCIIEPTH3M) MOXKE MATH BIUIHB
Ha 0COOMCTI CTOCYHKH Cyi (eKcriepra) 3 oTodylounMu. Harpukiaz, eKkcrept Moxke 3asBUTH Ca-
MOBLJBLJ 3 LI€T MJCTABH, SKILO BiH a00 HOro O1M3bKI POAMYI y Tiil 4H IHININ MIpl 3alCXKHI BiJ
OIHI€T 31 CTOPIH.

SKro 3asBy IMpo BiJIBiJ 13 BKa3aHOT ITijicTaBy Nojia€ 0co0a, sika Oepe y4acTb y CIipasi, mijicTa-
BU BiZIBOJLy MOTPEOYIOTh JJOKa3yBaHHA. YMHHUM 3aKOHOJIABCTBOM He MepeadadeHo, SKUMH caMe 3a-
cobamu JIoKa3yBaHHs MOXKYTb OyTH JIOBE/ICHI MiCTaBU ULt Bixoay. Jlo Tpe/IMeTa JI0Ka3yBaHHs 110
cnpaBl MOXyTb BXOAMTH OOCTaBHHH, SIKI MAIOTh 3HAYCHHSI /ISl IIPABHIILHOTO il BUPILICHHS, 30Kpema
1 Ti, L0 CTOCYIOTBCs 00’ €KTUBHOCTI CyAty. ToMy, 3asBIsIF0UH BIABIA 13 MIJCTaB, Ki MOXYTb OyTH 110~
Ka3aHi iHIITUMH 3ac00aMU JOKa3yBaHHs, HiXK MUCbMOBI JI0Ka3H, 3asIBHHUK BIIPABI 3asBUTH KJIOMOTAHHS
PO BUKJIMK 0CI0, sIKi BOJIOMIIOTH BKa3aHOK iH(pOpMaIli€ro, BUTpeOyBaTH MUCHMOBI J0Ka3u a0 iHIIIe.

JlJiss MOTHBYBaHHS 3asiBH PO BiJBI 13 X MiJICTaB 3asBHUK TTOBUHEH BOJIOMAITH JOCTOBIp-
HOIO IH(QOPMALIIEIO PO 0COOHMCTE JKUTTA CyAAl (eKcnepTa) IpoTe BKasaHe NPAKTHYIHO HEMOXKIIA-
BO, TOMY 3a3HadYCHA MiJICTABA 3aCTOCOBYETHCS B PEAIbHIN CYIOBIH MPAKTHII HEYACTO.

J7st po3yMiHHS ITPaBO3acTOCYBaHHs JaHOT HOPMH 3BEPHEMOCS IO CYIOBOI MpakTUKH. Pi-
MICHHSIM TOCIIOIAPChKOTO cyny XapKiBchKkoi oomacti Bix 12.02.2009 p. y cipasi Ne 08/189-08 omnu-
CYETBCSI TIOIAaHHS OJHI€I0 CTOPOHOIO Y CHpaBi YHCJIEHHUX 3asiB PO BiJBiA MPOTATOM PO3IISLY
BCi€l CpaBy 3 MiJCTaBU HASBHOCTI 0OCTaBUH, 1[0 BUKJIUKAIOTh CyMHIB Y HEyIepEIKEHOCTI Cyai
[7]. Cyn 3BepHYB yBary Ha Te, IO 3assBHUKOM HEOIHOPA30BO ITOIABAIIKCS 3asBH PO BiABiI 110
4ep3i KOKHOTO 31 CKIIaTy CyTOBOi KOJIETil, apryMEHTYIOUH THUM, IO CYIICIO TIPH PO3IJISIII CIIPABH
JIOIYIICHO HOPYIICHHS HOPM YMHHOIO 3aKOHONABCTBA, 1 HABE/CHI 0OCTABHHY BUKIIMKAIIM y Bij-
10BiJa4a CyMHIB y Heynepe/ukeHoCTi cyani. [Ipu 1poMy BBaXaeMo, 1O Cy/| 3aKOHHO BiIMOBHB Y
3a/I0BOJICHHI TAaKUX 3as1B, aJDKe, MI0-TepLIe, Take Oe3nepepBHe MOAAaHHS cepii 3asB PO BIABOAM €
3IIOBKUBAHHSAM IPOIECYATbHUMU TpaBaMu, MPOTE 1 MiJCTaB JUIS BiIBOAY TAaKOX HE Oys0, ajike
MOPYLIEHHS MPOLECyabHIUX HOPM CYIJCI0 OCKapXKYIOTHCS B 3arajbHOMY MOPSAIKY, NPH I[bOMY
BKa3aHE He BIUTMBAE HA HOTO YIEPEIKEHICTB.

Tax camo yxBasoro rocropapebkoro cyiay Yepriserproi obnacri Bix 12.04.2012 p. y cipasi
Ne 5027/1355/2011 cyn BIIMOBUB y 3a/I0BOJICHHI 3as1BH, OOIPYHTOBAHOI THM, 110 3aJIMIIKBCS 11033
yBaroto (akT HECHPHHHSTTS KOJCTIEI CYMUIB rpydoro mopyments HopM cr. 247 LK Ykpainu
IpH BHZAYi JOBIPEHOCTI, & TAKOXK KOJIETIEI0 HE BCTAHOBIICHO, XTO BIIHOCUTHCSA 10 0CI0, B YMEMY
BOJIOJTIHHI YH KopHCTyBaHHl € 3eMeIbHI )IIJT}IHKI/I [8]. e, Ha xymKy 3asiBHHKA, € 06CTaBI/IHaMI/I 10
BUKIIMKAIOTh CYMHIBU B HEYIEPEIPKEHOCTI cy,um IIpore HaBezeH1 0OOCTAaBUHM TAKOXK € HPOLECY-
aNbHUMH JISIMH, 10 OCKAapKYIOThCS! B alle/ILIHHOMY MOPSIIKY, ajle HEe € MiICTaBOKO JUIs BIIBOLY
1 He BUKIIMKAKOTh CYMHIBY B HEylepe/uKeHOCTI. Kpim Toro, cysom Gyno CIyliHo 3a3Ha4€eHO, 10
BUKJIAJICHI MiICTaBH € MPUIYIICHHSIMH 1 HE MiATBEP/PKYIOTHCS JOKa3aMH [8].
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TakuM YMHOM, MOXHA 3pOOUTH BUCHOBOK, 1110 Ha OOIPYHTYBaHHs TaKoOl MiACTaBH st Bill-
BOLY, SIK «OOCTaBHHH, 110 BUKIHKAIOTh CYMHIB Y HeynepeszeHocn CYIUIi», YYaCHUKH CIIPaBH He-
MIPAaBUJIBHO HABOJMIN 0OCTaBHHU, 110 HOCSTh MPOLECYaIbHUN XapakTep, a00 anesoBaiu 10 npa-
BHJIbHOCTI/HENPABUIIBHOCTI MpOIeCyadbHUX Jil cy/yi. Taki 3assBH 3aJ0BOJICHHIO HE M JIATAIOTh.

LlikaBUMH € BUNAAKK B CYIOBIM MpPAKTHI, KOJU IIiJ{ BKA3aHOIO IIHUPOKOIO 1 3aKOHOJABYO
HEBH3HAUCHOIO IT1JICTABOIO 3aBHUKH PO3YMIIOTh Pi3HI OOCTaBHHU.

Hanpuxnan, rocnogapeskuii cya JIyrancekoi obmacti yxsamoro Big 21.07.2006 p. y cnpasi
Ne 16/293/14/374 BinMOBHB Yy 3aJI0BOJICHHI 3asBH PO BiBIJ, 110 Oyna 0OOrpyHTOBaHA THM, IO
«CyZIsl MOMPOCHTIA HaJaTH CyIy AJISl OISy OpPHTiHAJ PaxyHKY Ha OIUIaTy 3a BUKOHAHI POOOTH.
OTpuMaBIIH JaHUHA PaXyHOK, CYAIs HOTO HE MOBEPHYIA, TOOTO MPUBIACHIIIA JOKYMEHT. HeomHo-
Pa3oBi MpoXaHHS MTOBEPHYTH IOKYMEHT pe3yJIbTaTy Ha JAanu. | e, Ha yMKy 3asBHUKa, Oyio oOcTa-
BHHOIO, 10 BUKJIMKAJIa CyMHIB y HeyIiepemkeHocTi cynai» [9]. Cya mpu po3nisii 3asiBH PO BiIBiA
3a JaHNMH 00CTaBMHAMH CIIYLIHO 3ayBa)XKMB, 1110 3asBa HE MICTUTH y C001 Oy/b-SIKHX OOIPYHTYBaHb
YIEPEIDKEHOCTI CY/UL, JOKa3H YIEPEe/LKCHOCT] 3asBHIKOM He I0/laHi Ta B MaTepiajiax Clpasu Bil-
CYTHI, TOMY 3as1Ba 3a/I0BOJICHHIO HE Tiyrsrae [9].

CripaBezsiBo He OyJio BH3HAHO CyAOM OOCTaBHHY, 10 BUKJIMKAE CyMHIB Y HEyNEpeKeHOCTI,
0 TP PO3IIISiIL CIIPaBU CyIs BUTPeOyBaB y MO3WBAdYa JIOAATKOBI JIOKA3H, HA sSIKi HE TTOCHIIAUCS
CTOPOHH, Ta CIIKYBaBCA 13 IPEICTAaBHUKOM BIiJITIOBI1a4a ITiCIIsl 3aKiHYEHHS Cy/I0BOTO 3acigaHHs. Tomy
YXBAJIOK rocroaapchKkoro cymy Yepkachbkoi oomacti Big 01.09.2011 p. y cripasi Ne 11/5026/1394/2011
Cy/l BIIMOBUB Yy 3aJI0BOJICHHI apryMEHTOBaHOI TaKMM YHHOM 3asiBH 1po BiaBiz [10].

YxBanorw OechKoro amessimiiHoro rocroxapcbkoro cyay Big 19.10.2010 p. y cmpasi
Ne 2/65-10 Oymo BiZMOBJIEHO B 3a/JI0BOJICHHI 3asiBM, apTyMEHTOBAHOI MOXKJIMBHM HPOSBICHHIM
YIEPEIMKSHOCTI ITPH PO3IIISII IAHOT aressIiHHOT CKapru, OCKUTBKH «(i3udHa 0coba-ImiIpruemMenb
PO3MOBCIONKY€E YYTKH MPO MPUUHATTS MOCTAHOBU Ha KOPUCTH no3uBayay [11]. Bkazana obcraBu-
Ha TaKoX He Oyiia BU3HAHA CYJIOM SIK TaKa, 110 BUKIIMKAE CYMHIBU B HEYIIEPEDKEHOCTI CYIUIL, aJiKe
BOHA HE MiITBEPKEHA KOAHUM YHHOM.

HemooxpnHOKMME € BHIIAIKH, KOJH TPH PO3IVISIII CIIPaBH CYIIsl HE O3HAHOMITIOETHCS JIe-
TaJBHO 3 yciMa 00CTaBUHAMU CIIPABH, IPOSIBIISE IEBHY «IIOBEPXHEBICTHY Y XO/I1 PO3IISTY CIIPABU.
Le € migcTaBOIO TOBOPHUTH IIPO MOKIIMBE HEC(EKTUBHE CYIOYHHCTBO, ONHAK BKa3aHUH (aKT HE €
JI0Ka30M HeynepemkeHocTi cyni. Tak, y cipasi Ne 16-12-30/16-09-414 Onecekuii anensiidiHuii
TOCIOJIAPCHKUH Cyl 00TpyHTOBaHO BHHIC yXxBaiy Bij 07.06.2010 p., B sIKiii He BU3HAB 3asBJICHY 00-
CTaBUHY («Kouerist cynaiB OJechbKoro anensiiiHoro rocrnoapchbKoro Cyay MOBEPXHEBO PO3MIsLAae
CrpaBy»), K MiJCTaBy Ui Biasomy [12].

lomo mincTaBu «ocobucta, mpssMa 4u MoOivHa 3aiHTEPECOBAHICTD Y Pe3yIbTaTi pO3IIs LY
CIIPaBI» CYIOBOTO EKCIIEPTa CYIOBAa IPAKTHKA BHSBISIETHCS aHAJIOTTIHOIO.

Tak, y cripai Ne 30/114 mijcTaBoro Juis 3assBICHHS BIJIBOY CTaJIO T, IO TPOBECHHS EKC-
MEPTH3H CYJ ABiUi JOPYYUB OTHOMY i TOMY Xk eKcriepTy. KpiM Toro, sk 3a3Ha4YMB 3asBHHK, CKCIICPT
HABMKCHO 3BOJIIKaB y ii nposeneHHi. Ha qymKy 3asiBHMKa, Taki Jii eKCIepTa BUKINKAIOTh CYMHIB
y HOro HeynepeKeHOCT] 1 1aloTh IiICTABU BBAXKATH, IO BiH MPAMO YU ONOCEPEIKOBAHO 3aiHTe-
PeCOBaHMI y Pe3yNETaTi po3IIAy Cropy. Y BiAMOBIHIN yXBajli rOCIOAaPCHKOTO Cyay JIEBIBCHKOT
obmacti Big 13.11.2012 p. 3a migcymMKamyu po3risity JaHoi 3asiBH OylI0 BKa3aHO, IO «Take 00-
IPYHTYBaHHSI TaKOXX IPYHTYEThCS Ha NMPUIYIICHHSX 1 HE TIsITae 3agoBosieHHio» [13]. YV copasi
Ne 11/224 3asiBa Oyia MOTHBOBaHA THM, IO BUCHOBKH, 3pO0OJICHI €KCIIEPTOM TPU TIPOBEIACHHI SKC-
MEPTU3H, HE BIJIOBIAIOTh MOCTABICHAM Ha BHPIIICHHS €KCIepTa MUTAHHSAM; IPH TPOBEICHHI
€KCTIepTH3H B OCHOBY €KCIIEPTHOTO BUCHOBKY MOKIa/ieH1 BUCHOBKH 111 0Ci0, KOMIETEHTHICTh SIKUX
He OyIia repeBipeHa; 3a3Ha4eHUM eKCIIepTOM He OyJI0 HaJlaHO OOTPYHTYBaHHS BHCHOBKY TIPO 03J10-
OJICHHS MOLIKOKEHOTO 0hiCcy BUCOKOSKICHUMU OyliBEIbHUMH MaTepiaiaMu. [ocronapebkuii cyn
MuxomnaiBebkoi oOmacti B yxBaii Bix 10.08.2006 p. 3a3Ha4mB, 1110 HABEICHI Y 3asBi MOTHBH IS
BiJIBOJTy CYZIOBOTO €KCIIepTa He A0Th MiJcTaB pOOMTH BUCHOBOK ITPO 3aiHTEPECOBAHICTh EKCIIepTa
[14]. BuHeceHHs eKCIIepTOM BUCHOBKY, 3 IKMM OJIHA 31 CTOPiH He OyJia 3rojIHa, He Ja€ IpaBa CTBep-
JOKYBATH PO YIEPEAKEHICTh CYIOBOTO EKCIepTa ab0 H0ro HEeKOMIETEHTHICTh IPU BUHECEHHI iH-
IIOTO EKCTIEPTHOTO BUCHOBKY, a TOMY ITiZICTaB JUIS 330BOJICHHS 3asBU Cy/ HE 3HAMIIOB.

CyznoBa mpakThKa OOTPYHTOBAaHO HE BU3HAE€ TAKOXK «OCOOMCTOIO, MPSIMOIO YW MOOIYHOIO
3aiHTEPECOBAHICTIO» CYJIOBOTO €KCIIepPTa BHIIAJOK, KOJIHM €KCIIEPT BUMArae JIOJaTKOBI MaTepiain
JUISL IPOBEJICHHS CKCIEPTH3H. TaK, yXBaJoI0 TOCHOAAPCHKOro cyay MuKomaiBCchKkoi 001acTi Big
29.11.2010 p. y crpasi Ne 12/114/10 cyn BiZMOBHB y 3aJI0BOJICHHI 3asIBH 13 TIOJIOHUM OOIPYHTY-




Tocnodapcvkuil npouec

BaHHSM 1 HE [OTOJMBCS, 110 e € MiJCTaBOIO sl BiABOIY eKcriepTa, ajpke CyloBHii eKCIepT cam
BU3HAYAE, sIKi CaMe JIOKYMCHTH, B sIKill KUIBKOCTI Ta 3a SKHUii NIepiof oMy HeoOXiaHi s mpose-
JICHHSI €KCTIEPTHOTO JIOCIIKEHHS, a AiIOUYMM 3aKOHOJABCTBOM CTOPOHAM IO CIpaBi HE HAJAHO
MPaBO BU3HAYUTH Ha CBIM PO3CYI, SKi caMe IOKYMEHTH, B SIKIH KUTBKOCTI Ta 3a SIKUi 1epioj HeoO-
XiJHI cynoBoMy ekcrepty [15].

HemoomrHOKMMY € BUIAIKK ICHYBaHHS CYMHIBY B OCOOMCTIH, IPsIMiil YM OTocepe/IKoBaHii 3a-
LiKaB/ICHOCTI CY/IOBOIO CKCIIEpTa B PE3y/IbTaTi BUPILICHHS CIPABH 1, K HACIIOK, HEOO €KTHBHOMY
NPOBE/ICHHI CKCIIEPTH3H 3a MIJCTABOKO, IO SKCIEPT NPU3HAYAETCS yXBATIOKO Cy/ly 32 PEKOMEH/IALIIEI0
CTOPOHH, IO iHIIFOBaIa CYJIOBY €KCTIepTH3y. TaK, 1o crrpaBl Ne 39/15 3asiBa npo Bi/IBi1 Oylia MOTHBO-
BaHA TUM, III0 eKcIepTa OyIIo MPH3HAYCHO 332 PEKOMEH/IAIIIEIO 1HINOT CTOPOHH, 1 TOMY BUHUKII CyMHIBH
I0/I0 HEYTIePEKEHOCTI eKcIepTa, a (JakT peKOMEH/IAaIll KaHIUIaTypH CY[0BOTO eKCIIepTa MO3UBaueM
Jla€ HOMy TIiJICTaBU BBAYKATH, IIIO SKCIIEPT € 3aiHTEPECOBAHO0 Y PE3YNIBTaTi PO3IIALY CIIPAaBH 0COOOF0
[16]. Tocnomapeeknii cyn M. Kuesa yxsaoro Bix 31.03.2011 p. Takox BiJIMOBUB Y 3az[OBoneHHi JTaHoT
3as18U. 30KpeMa Cy/l 3a3HA4MUB, L0 BIANOBIAY y CyA0BOMY 3aCi/JaHHI XKOJHMX MPOIO3HLIHN 100 eKC-
MEPTHUX YCTAHOB, CYJOBHUX EKCIIEPTIB, MEPEITiKYy MHUTAHb, SIKi, HA HOr0 JTyMKY, HCOOXIIHO MMOCTABUTH
CYIOBOMY CKCIIEpTy, He HaiaB. [IpoTH KIOMOTaHHS NPEACTaBHUKA MO3UBAYa PO MPH3HAYCHHS CY/I0-
BOTO eKcrepra He 3arnepeduB. OKpiM TOTo, BIIOBIIHO JI0 11. 3 [H(opMAaIiiHOTO JTMCTa eKCTIepT MpH-
3HAYAETHCSI YXBAIIOKO CY/Iy ITiCIISl HAIAaHHS CTOPOHAMHE TPOTIO3HUIIiH CTOCOBHO KOHKPETHHUX JICPIKaBHHX
CIIeLiali30BaHNX CKCTICPTHUX yCTaHOB Ta/ab0 Cy/IOBUX €KCIIEPTIB, sIKi HE € MpaIliBHUKAMH 3a3HaYCHUX
YCTaHOB, sIKi [OCIOAPChKUIA Cya Ma€e BpaxoByBaTi. OTke, 00CTABUHA NPU3HAYCHHS CYIOBOIO €KC-
nepra 3a HPONO3ULIEIO JIHIE OHIET 31 CTOPIH O3 3arepedeHHs HIIOT He MOXe OyTH IiJICTaBOo, 11O
CBIZTUUTH NIPO OCOOUCTY, IPSMY U1 ONOCEPEAKOBAHY 3aLlIKaBIEHICTb CYI0BOTO ekcrepra [16].

BucnoBku. Takum 9nHOM, ITiICYMOBYIOUH BCE BUILCBUKIIAJICHE Ta CYIOBY IIPAKTHKY 3aCTO-
cyBaHHs nonoxeHb ['TIK Vkpainu, MokHa 3p0OUTH BUCHOBOK, II[0 Taki cy0’€KTHBHI 0OCTaBUHU
BIJIBOJTy B TOCIIOJaPCHKOMY CYIOYMHCTBI, SIK «OOCTaBHHH, 110 BUKIHKAIOTh CYMHIB y HEyrepe-
JDKCHOCTI CY[UAI» Ta «CYIOBUI eKCIIEPT 0COOUCTO, MPSIMO UM MOOIUHO 3aiHTEPECOBAHUM y pe3yiib-
TaTax po3MIAY CIIPaBH», BAXKKO a00 HaBITH HEMOXIIMBO JOBOAWUTH. Uepes3 HeTOUHE 3aKOHO/IABUE
peryiOBaHHS JaHE TIUTAHHS € TOCUTh CKIAJHUM i MPOOIeMHUM Ha mpaktuili. [le mpu3Boauts 10
MPaKTHIHOI HEMOKIIBOCTI IJTS 3asIBHUKA OTPHMATH 3a/I0BOJICHHS 3asBH PO BiJBiJ i3 Cy0’ €KTUB-
HUX TIJCTaB BiBOAY cy/ai abo cyloBoro ekcrepra. BkazaHna mpoOiema moTpeOye HaraibHOTO
BupimeHHs. [IpakTHka cBiqUNTh, M0 Y O0araTboxX BHMAIKaX CyA BiAMOBILIE Y 3a0BOJICHHI 3asiBH
PO BiJIBiJl, 3asBJICHOT 13 CY0’ €KTHBHHX IiJCTaB, OCKIJIbKA BOHH MarOTh OyTH MiATBEPIKCHI KOH-
KPETHUMH (PAKTUYHUMH IAHUMHU, SIKUMH, 3a3BHYal, HE MOKE BOJIOHITH CTOpOHA criopy. Bkazane
notpedye OLTBIT JeTaTbHOTO 3aKOHOJABIOTO BPETYIIOBAHHS Ta YBaru cy0’ €KTiB KOMCHTYBAaHHS Ta
PO3’sICHEHHSI HOPM KOJICKCY.

AHamnizyioun JOCBiJ IHIINX KpaiHu, JopedHuM BHaaeThes 3akpinutu y ['TIK Ykpainu, mo
«Cynst He MOXe OpaTH ydJacTi B pO3IVIsI CIIPABH 1 MiJJISATAE BiBOY, SIKIIO BiH:

1) mpu momepeaHFOMY PO3IIAAL JaHOI CIpaBH OpaB y4acTh Y HOMY B SIKOCTI IIPOKypopa,
MOMIYHUKA CYIJIi, CeKpeTaps CyJOBOTO 3acCiaHHsl, MPEICTaBHIKA, aBOKATa, CYIOBOrO SKCIIepTa,
MepeKIaaada 9u Cyui, B TOMY YHCIi Cy/Jli iHO3EMHOTO CYIy, TPETEHCHKOTO Cylmy a0o apOiTpaxy;

2) € pogrueM oco0Ow, 1o Oepe y4acTb y crpani, a00 HOTO MPeJICTaBHHKA;

3) ocobucTO, TIPSMO YK OTIOCEPEIKOBAHO 3alliKaBICHUN Y Pe3yabTaTi cripaBH, ado € iHI
0O0CTaBUHH, SIKI MOXKYTh BUKJIMKATH CYMHIB y HOTO HEyIepeIKEHOCTI;

4) 3HaxX0MUThCS a00 paHilie epedyBaB y ciryKO0Biit a00 IHIIIIH 3aJIeKHOCTI BiJl 0COOH, 1110
y crpasi, a00 HOTO MPE/ICTABHUKA,

5) poOuB myOIivHI 3as5BH 200 J1aBaB OLIIHKY 10 CYTi PO3IISTHYTOI CIIPaBH.

HasBHicTh iH(dopMarlii npo nosamporecyanbHe 3BepHEHHS 10 CIIpaBi 10 CYIl rocroaap-
CBKOTO CYIY, B SIKOTO CIIpaBa 3HAXOANUTHCS y MIPOBAKEHHI, CaMe 10 co0i He MOJKE PO3IVISIIATUCS B
SIKOCTI1 MiJICTaBH JUIA BiJIBOAY JaHOTO CYJII.

Jo cximamy rocrioqapchKoro CyAy, SIKHH po3mIsaac CIpaBy, HE MOKYTh BXOIUTH OCOOH, SIKi
€ pofuYaMm.
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