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3ABE3INEYEHHS ITPABA BIAIIOBIJAYA HA OPTAHIBALIIO 3AXHUCTY:
€BPOIIEUCBKHUMU JOCBIJA TA YKPAIHCBKI HEPCIIEKTUBH

VY cTarTi JOCTiKYOThCS IPHHIINT 3a0€31ICUeHHS Bi/IMOBI1a4a MpaBoM Ha opra-
HI3aIlil0 CBOTO 3aXHMCTY, 3a JOMOMOTOI0 SIKOTO TapaHTYEThCS MPAaBO HA CIPABEIIIH-
BUI CyHOBHH 3aXHCT y 3MarajgbHOMy mpotieci. Lleit npuHnmn 3akpirmieHui Ha piBHI
3arajJbHOEBPONEHCHKOr0 3aKOHOIABCTBA PO BUPIIICHHS IUBITBHUX 1 KOMEPUIHHUX
CIpaB TPAHCKOPIOHHOTO XapaKTepy, 3aCTOCOBY€ETHCS MPHU PO3IIISIi CIIPaB PO BUAATY
€BpONEHCHKOTO CYJJOBOTO HAaKa3y Ta BHPIMICHHS APIOHUX CIIOPIB, YYACHUKAMHE KX
MOXYTb OyTH TpoMajsiHy Ykpainu. [1in gac peopMyBaHHS BITYH3HSIHOTO IUBLIEHO-
TO TPOIECYaTbHOTO 3aKOHOAABCTBA MUTAHH BJJOCKOHAICHHS TOJOKECHB TIPO 3aXHCT
MpaB BiJIMOBiIaua B IIMBUTLHOMY TPOIeCi HA0OYBarOTh HAA3BUYAWHOT aKTya bHOCTI.

Kniouogi cnosa: yusinonuii npoyec, €8ponelcbKull YusiibHUll npoyec, 3a2aib-
HOEBPONELCHKI Npoyedypu po3eisidy mpaHCKOPOOHHUX CRpas, npasa eionosioaud Ha
Op2aHi3ayiro c6020 3AXUCHTY.

B crarbe uccnemyercs: mpuHIUI 00eCIIeYeH s OTBETYHKA TPABOM Ha OpraHU3a-
LUIO CBOCH 3aIlUTHI, C MOMOIIBIO KOTOPOTO TapaHTHPYETCs MPaBO Ha CIPABEIIN-
BYIO CYJICOHYIO 3aIlIUTy B COCTS3aTeIbHOM Mpolecce. ITOT MPUHIUI 3aKpeIicH
Ha ypOBHE OOIIIEEBPONENHCKOTO 3aKOHOIATEILCTBA O Pa3peIleHUH TPaXKIAHCKUX U
KOMMEPUYECKHX JIeJT TPAHCTPAHUYHOTO XapakTepa, IPUMEHICTCS IIPU PACCMOTPEHUN
Jen o Bbimade EBpOMEcKoro cyaeOHOTO MpHKa3a W Pa3spemieHus] MEJIKUX CIIOPOB,
YYaCTHUKAMHU KOTOPBIX MOTYT OBITh Tpaxkmane YkpauHbl. [Ipu pedopmupoBaHuu
OTEYECTBEHHOTO IPAKJAHCKOTO MPOIECCYaTbHOTO 3aKOHOAATEIhCTBA BOIPOCHI CO-
BEPIICHCTBOBAHUS MOJIOKEHHI O 3aIIUTE MPaB OTBETYMKA B MPAXKIAHCKOM POIIEcCce
IpUOOpPETaroT 0CO0YI0 AKTYaNbHOCTb.

Kniouesvie cnosa: epasxcoanckuil npoyecc, e8poneucKull epaircoanckull npo-
yecc, obujeesponetickue npoyeoypvl PpAcCMOMPEHUs MPAHCSPAHUYHbIX Oell, NPA6a
OMEEMUUKA HA OP2AHUZAYUIO CEOCT 3AUIUNDL.

The article deals with the right of the defendant to a sufficient time to enable him
to arrange for his defense, with which guarantees the right to a fair judicial protection
in adversarial proceedings. This principle is enshrined at European legislation and
using in cross border civil and commercial matters (European Order for Payment
Procedure and European Small Claims Procedure), in which citizens of Ukraine
may be a parties. It is current time to use it during the reform of the national civil
procedural law on improving the provisions on the protection of the defendant in a
civil procedure.

Key words: civil procedure, European civil procedure, EU-wide procedures,
European Order for Payment Procedure, European Small Claims Procedure,
arrangement the defense.
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Beryn. 3pilicHeHHS TpaBOCYA/s 1 BUPIIIEHHS CIIOPY MOJINBE TUTBKU B YMOBAX 3MarajibHo-
rO MPOLECY, 3a AOINOMOTOIO SIKOTO 3a0€3MeUy€EThCSI MOMKIIMBICTH KOXKHOI 31 CTOPIH JOBECTH Hepea
CYZIOM CBOIO IpaBoTy. HamineHHs X piBHUMH, ajic He OTHAKOBHMHU, IPABAMH MOKIMKAHO CHPHUITH
JIOTPUMAaHHIO OaJTlaHCy, OCKIJIBKH MO3UBAY 1 BIJIMOBI1au mepeOyBarOTh B Pi3HOMY CTaHOBHII. SIKIIO
TI03WBaY, AKNI1 3BEPTAETHCS Yepe3 CyA 10 BiAMOBiAaya, MiATOTOBICHHH 10 IPOLECY, TO BiAMOBigad
WMOBIPHO JII3HAETHCS PO 3asBJICHI JIO HHOTO BUMOTH BXKE TIICIIS BIAKPUTTS MPOBAKEHHS Y CIIpa-
Bi. 3 IbOr0O MOMEHTY OJIHAM 3 HOTO OCHOBHHMX 3aBJ/IaHb € OpTaHi3allisi CBOTO 3aXHUCTY, I YOTO BiH
MMOBUHEH OyTH 3a0€3TMICYCHUM BiTIOBITHUMH MOYJINBOCTSIMHU.

Peanizanis npuHIMITY HAJICKHOTO TOBIJJOMJICHHS BIJIOBiga4a Ta 1HIIUX YYaCHHUKIB IPO-
Lecy Npo CHpaBy, IO PO3IIAAAETHCS, 3AIMCHIOETHCS 3a JOMOMOIOK OJHOTO 3 HANHBaKIMBIIINX
IHCTUTYTIB LUBIJIBHOTO MPOLECYaJbHOTO MpaBa — BpyUeHHs CyA0BUX JOKYMEHTIB. BianoBigHo 10
rapaHTOBAaHOTO €BPOINEHCHKOI KOHBCHIIIEIO TIpaBa Ha CYAOBHUI PO3MIISLA CBOEI CIPABH YIACHUKH
TIpoIlecy IMOBHHHI OyTH IpoiH(OPMOBAaHI MPO ATy, 9ac i MICIIe CYIOBOTO PO3IVISIIY CIPABH 3 Me-
TOYO 3a0€3MeUeHHS MOXKIIMBOCTI peaizallii X nmporecyaibHHUX MpaB Ta 000B’sI3KiB, 30KpeMa MpaBa
BIJIMOB11aua OpraHi3yBaTH CBil 3aXHCT.

€BpOIHTETpalliifHI MePCIeKTUBU YKpaiHU, a TAKOK MOMKJIMBICTh YYacTi TPOMaJISIH YKpaiHH
B 3arajJbHOEBPONCHCHKHUX TpoIeypax 3 BUAa4i €BpOINEHCHKOTO CyJ0BOTO HaKa3y Ta BUPIIICH-
HS IpiOHKX CIOPIB 3yMOBIIOIOTH iHTepec A0 AocBiqy €C i3 3a0e3neucHHs MpaB BiAMOBiIada Ha
OpTaHi3alilo CBOTO 3aXHCTY, SIKHH MO)ke OyTH BUKOPHUCTaHHUIl Mpu pedopMyBaHHI BITUU3HSIHOTO
3aKOHOJIABCTBA.

MocTranoBka 3apaanHs. [IpaBo Ha opraHizalilo 3aXUCTy BiAIIOBiJa4a B HUBIIBHOMY CYy-
JOYMHCTBI € aKTyaJIbHUM Ta JOCIIIKYeThCcsl B Oararbox podorax HaykoBuiB (/. Xim (J. Hill),
A. Yomr (A. Chong) [1, c. 461-467], I1. Croyn (P. Stone) [2, c. 239-242], ®. Ilokap (F. Pocar)
[3, c. 13—-14], Ix.-Ix. Kyinepc (J.-J. Kuipers) [4, c. 23-51]). V BiTuu3HsHIH HAyKOBIH JIiTepaTypi
BIJIMOBITHOT yBAry Iie MATAHHS HEe OTPUMAJIo. 3 ONISAAY Ha IIe JOIUIBHAM, Ha HAIII OIS, € (op-
MYJIFOBaHHS TTOHSTTS IpaBa BiJAIOBia4a HA OPraHi3allil0 CBOTO 3aXHCTY Ta BH3HAYCHHS 3MICTY
OO TPaBa, a TAKOXK 3’SICYBaHHS MEPCIEKTUB yAO0CKOHAJICHHS BITYM3HIHOTO MEXaHI3MY 3aXUCTY
MpaB BiJIIOBiJja4a B IMBIJIbHOMY CYOYHHCTBI.

PesyabraTn pociimkenns. HanexHe mOBiJOMIICHHS BiJMOBiJaua Ma€ BaXKJIMBE 3HAYCH-
Hs1 JUTs 3a0€3MeUeHHs CIIPABEIIMBOTO 3MAarajJbHOr0 CynoYrHCTBa. Tak, mpu miarotosii [IpuHIu-
niB ALI-UNIDROIT cepen npaBuii, 110 BiJA3epKaIioOTh (pyHIaMEHTaIbHI CXO0XKOCTI MK IPO-
LeCyaIbHIMU CHCTEMaMHU Pi3HHUX KpaiH, OyJ10 BH3HAYCHO MOPSIOK ITOBIIOMIICHHS BIAIIOBiIada
(procedure for notice to defendant) 5, c. 575-582]. Y pe3ynbrari 0ys10 3aKpIIICHO TPUHIIMIT Ha-
JISKHOTO TIOBITOMJICHHS BIJITIOBI]a4a i IpaBa HaJlaHHs HUM CBOIX ITOSICHEHb [6].

VY eBporeichKii Haylll TPaJAHIIHHO HAI3BUUAHHO YBaXKHO CTaBJSITHCA JIO 3a0e3MeueHHs
MpaB BiAMOBiJa4a B IUBUIBHOMY IPOIEC], 110 3HAXOAUTH Bi/IMOBIIHE BiOOpPaKCHHS B 3aKOHO-
nascTBi. Tak, y bproccenbChkiii KOHBEHIIT 3 MUTaHb IOPUCAMKIIIT Ta BUKOHAHHS CYJJOBUX piIlICHb
B [IMBIIPHHUX 1 KOMEPIIMHUX crpaBax 1968 p. [7] Oymno 3a3HadeHO, 1O CYO NOGUHEH 3YNUHUMU
NPOBAONCEHHA Y CNPABi 00 MUX nip, NOKU He 6y0e 8CMAHO08IEHO, W0 BION08I0AY MA8 MONCIUBICIND
ompumamu QOKYMeHm, 3a AKUM OYI10 8IOKPUMO NPOBAOICEHHSL Y CNPasi, abo eK8i8aieHmHULL UOMY
QoKkymenm, i NOKU He MUHY8 OOCMAMHIL Yac OJisk mo2o, wod 0amu Uomy MONCIUBICIb OPeaAHi3Y8a-
mu 3axucm, i nOKu 6ci HeobXIOHI 3ax00u 0711 yboco He 6ydyms 3podneni (cT. 20). Lle o3Hauae, 110
CyI HE Ma€ TIpaBa pO3MIBIIATH CIIPaBy, MOKH He OyJe BCTAaHOBIICHO, IO BiAMOBIaY [TOBITOMIICHHN
IO TIOYATOK MPOBAKEHHS 1 BIIPOIOBXK TOCTaTHHOTO CTPOKY MaB 3MOTY IiATOTYBATHCS IO CBOTO
3aXHCTY.

Lle mono)keHHST Ma€e BaXIIMBE 3HAYCHHSI 1 HOTO HEAOTPUMAHHS MOXKE ITPU3BECTH J0 BiTMOBH
y BU3HAHHI YXBAJIEHOTO B PE3yNbTaTi CyJA0BOrO po3misay pimeHHs. Tak, B monoxeHHsX Perna-
MEHTY NP0 IOPUCIUKIIIO0, BU3HAHHS 1 BUKOHAHHS CYJOBUX PIIICHb y IUBUIBHUX 1 KOMEPIiitHUX
cnpaBax (recast) Bix 12 rpyaus 2012 p. Ne 1215/2012 [8] 3a3HaueHo, O y 32461 00O BUSHAHHSA
€cy006020 piuientst OYOb-sKoi 3ayikasieHol 0codu modce Oymu 8iOMOBIEHO Yy MAKUX BUNAOKAX:
<...> b) xonu piwenns 6yn0 yxeaieno 3a giocymuocmi 8ionogioaua, ko 8ionogioavy ne 6y10
HAOAHO OOKYMEHMIB, WO IHIYII0I0Mb 8IOKPUMML NPOBADNCEHHS, A00 eKBI8ANIEHMHUX OOKYMEHMIE
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3a64acHO, 00CMAMHBO OISl O3HAUOMIEHHS 3 HUMU | Op2aHi3ayii 3axucmy, 3a GUKII0YEHHAM GUNAO-
Ki6, KOIU 8i0N08I0auy He 80aN0CA OCKAPHCUMU piuieHHA Yy HeoOXionuti mepmin (cT. 45 (1b)).

Oco0nrBOCTI TPOIEAYPH HAICKHOTO TOB1IOMJICHHS BI/IMOBI/1aua Ta HACIIIKY 11 HETOTpHU-
MaHHs nependayeno y Pernmamenti (EC) npo €Bponeiicbkuii BAKOHABYMM JIMCT 11010 He3areped-
HuX BUMor Bijx 21 kBiTHs 2004 p. Ne 805/2004 (nani — EEO a6o Permament Ne 805/2004) [9]. Tak,
BinoBinHO 10 Permamenty Ne 805/2004 minimanvni cmandapmu 0111 nepeeisioy V GUHAMKOBUX
BUNAOKAX O3HAUAIOMDY, W00 OOKYMEHN NPO NOPYUIEHHS NPOBAOICEHHS CNPABU AD0 eK8I8AIeHMHULL
QoKyMeHm, abo, 0e ye HeoOXIOHO, NOBICMKA 00 CYO08020 3ACIOAHHA, OYI10 8PYUEHO OOHUM 3i CHO-
co0i8, nepeddbauenux y cm. 14; axuwo ye ve 6y10 301CHEHO 8 CMPOK, OCMAMHIL 0151 Opeanizayii
3axucmy 8ionogioaua oe3 sunu 3 11020 OOKY, ye € nioCmago 0 nepeaiiady YX8aieHo20 PileHHs.
(ct. 19). Otmxe, ans pilieHs, yXBaJeHUX y TOPSAKY, nepeadaueHomy Permamentom Ne 805/2004,
BCTAHOBJICHO MiHIMaJIbHI CTAHAAPTH OCKap)KEHHS; BOJHOYAC HEBYACHE a00 HEHAJIe)KHE MOB1IOM-
JICHHs1 OOPIKHUKA € MiACTABOIO IS iX MEepPeriisiy.

[oxiGumit mopsimok Bu3Hauenwuit 1 B Permamenti (EC) Bix 21 rpymgas 2006 p. Ne 1896/2006
[10] (mami — Permament Ne 1896/2006), 1o peryitoe nopsioK Buaadi €BporenchKoro Cy10Boro
Hakazy. OOu/Ba periaMeHTH Iepen0avyaroTh JiBa CIIOCOON HaJIe)KHOTO TOB1IOMJICHHS BiJIIOBIiIa-
4a: 3aJIeKHO BiJ] MATBEPIKCHHS OOPKHUKOM OTPHUMAaHHS TaKOTO IMOBIIOMIICHHS. BiamosigHo mo
cT. 13 Permamenty Ne 1896/2006 moBigoMIICHHS TIPO BpyUCHHS OOPKHUKY JOKYMCHTIB 3 MiITBEp-
JOKEHHSIM 3I1MCHIOIOTHCS: 1) TOKYMEHTOM, OCOOMCTO MiANMCaHUM OOpPKHHMKOM, 13 3a3HAYCHHSIM
JlaTh O3HAWOMJICHHS; 2) BPYYCHHSM JOKYMEHTY YIOBHOBa)KCHUM IMPEICTABHUKOM, IO 3acCBif-
YUB OTPUMAaHHS MOBiJOMJICHHS OOP>KHUKOM ab0 HOro BiIMOBY OTpUMaru 0e3 JOCTaTHIX MiICTaB;
3) MOLITOBUM IOBIIOMIICHHSIM, MiJIMCAHUM Ta TOBEPHYTUM OOP’KHUKOM, 13 3a3HAYECHHSAM J]aTh OT-
puMaHHS; 4) eJIEKTPOHHUM IMOBITOMIICHHSM ((hakc abo e-mail), miIucaHuM 1 MOBEPHYTUM OOPIK-
HUKOM i3 3a3HaYCHHSIM JaTH OTPUMaHHS.

BinnosinHo 5o cT. 14 Permamenty Ne 1896/2006 6e3 miaTBepIyKeHHS TTOB1IOMIICHHST OOPK-
HUKa MO)ke OyTH 3miiicHeHe: 1) 0coOMCTHM TIOBIIOMJICHHSIM Ha ajjpecy OOpikHUKa abo KOroch 3
0ci0, sIKi IPOXKUBAIOTH a00 MPAIIOIOTH PA30M 3 HUM; 2) SKII0 OOP)KHUK — caMo3aiHsITa ocoba abo
I0pUaMYHa 0c00a, TTOBIIOMIICHHS MOXe OyTH HaJiCIaHO Ha HOTO IOPUANYHY aapecy i MpUHHATO
ocobamu, SKi HUM HailHATI; 3) MOBIIOMJICHHSIM HA IIOIITOBY CKPUHBKY; 4) Ha MOIITY 10 3allUTaHHs
3 000B’SI3KOBHM 3a3HAYCHHSAM XapakTepy MOBiIOMIIEHHS (CYIOBOTO) 32 YMOBH, 110 TaKe MOBiIOM-
JIEHHSI YiTKO Ja€ 3pO3YMITH XapakTep Cy[J0BOTO BHKJIUKY SIK CYIOBOTO JIOKYMEHTY Ta HOTO CUIY, a
TaKOX BCTAHOBIIIOE MEBHI YacOBl1 MexXi; 5) MOLITOBUM BPYUYEHHSAM O3 MiATBEPIKECHHs, HaJiclia-
HUM Ha aJpecy MiCIs MPOXKUBAHHS OOp)KHUKA J0 IEPIKABH — WICHA Cydy; 6) 3a TOITOMOTOI0 Oy/Ib-
SIKHX 3aC00IB €JICKTPOHHOTO 3B’SI3KY, SIKIIO0 OOPYKHUK MOCITYTOBYETHCS TAKHMHU.

Tak 3a0e31euyrThCs BC1 MOXKIIMBOCTI TIOBITOMJICHHST OO KHUKA IPO BUIady €BpOIECHCHKO-
TO CYJOBOTO HaKa3y: 3araJlbHHi, KO OOPKHHK € ITOB1TOMIICHHIM ITPO PO3MOYATy IPOIETyPy Ta 3a-
Oe3rneyeHU MOXKITUBICTIO 3arepedyBaT IPOTH Hel, Ta 3204HUH, B SIKOMY BUMOTH PO3TIISIAFOTHCS,
MIPE3IOMYIOYH BiJICYTHICTB 3amiepeueHb OOp)KHUKA, 3a0e311edyouH MPpaBo 3asBHUKA HA CBOECUACHHH
cynouii 3axuct. €. CTopckpaO0 CIyIIHO 3ayBaXKye, 110 B PEryJlIOBaHHI MPaBUI HAJEKHOTO MO-
BIJJOMJICHHSI YYaCHHUKIB IIpoIlecy MOTPiOHO 30aTaHCyBaTH Pi3HI MEXaHI3MHU Jep:xkaB — uieHiB €C,
OCKUTBKH B 1J1eajli cucTeMa MOBUHHA HE TUIBKU OyTH HAIIHOIO Ta MIBU/IKOIO, a M JIIHCHO 3aXUIIaTH
iHTepecH 1 mpasa BianmoBimada [11, c. 351-364]. Ane BojHOYAC CITiJ] BIA3HAYMTH 1 BAXKIUBICTD J10-
TPUMAaHHS IIPaB 3asIBHAUKA B IIPOIIEC] Ha CIIPABEATIMBHI CBOEYACHHUI CYTOBHI PO3IIISA]] CBOIX BIMOT.

B VYkpaini mopsjiok Bpy4eHHs JOKyMEHTIB BU3HAYCHHI y BUMOTraxX JI0 CYJOBHX BHKJIKIB
1 TOB1IOMJICHh YYaCHHUKIB TIPOIIECY, & TAKOXK B 0COOJIMBOMY TOPSJIKY BPYUYCHHS CYJIOBUX PIIICHb.
Tak, cy0Bi BUKITMKH 3/I1HCHIOIOTHCS CYJJOBUMH TIOBICTKaMH TIPO BHKIIMK, CY/IOB1 IOBIJOMIJICHHS —
CYIOBHMH TIOBICTKaMH-TIOBIIOMIICHHSIMH. BiamoBigHo 1o 4. 4. 5-9 ct. 74 [{uBimpHOTO mporiecy-
anbHOTO Kojekcy Ykpainu (mami — LIITIK Ykpainm) [12] cymoBa moBicTKa pa3oM i3 pO3MUCKOI0, a Y
BHU3HAYCHUX BHIIAJIKaX — pPa3oM 3 KOMisIMH BiAMOBIAHUX JOKYMEHTIB MOXe: 1) HaJCHIaTHCS TOLI-
TOI0 PEKOMEHIOBAHUM JIUCTOM 13 MOBIIOMIIEHHSIM a00 uepe3 Kyp €piB 3a aJpecoro, 3a3HaueHOI0
CTOPOHOIO YH 1HIIOIO 0c00010, sika Oepe y4acTh y CIIpaBi; 2) BpydaTHCs BiIIOBIIHUM YYacHUKaM
[UBLIFHOTO TPOIECY CTOPOHAMH YU 11 IPEICTABHUKOM; 3) BpydJaTUCs OE3MOCEPEIHBO B CYIi, a B
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pasi BiKJIaJleHHs pO3MIISALy CIIPaBH MPO Yac i Miclie HACTYIHOTO 3aciJaHHS MOXKe OyTH MOBiIOM-
JICHO MiJ] PO3NHUCKY; 4) HaJCUIIATUCS IOPUANYHUM 0co0aM Ta (i3UYHUM 0c00aM — MiJIPUEMIISIM
3a apecor0 MiCLE3HAaXOKEeHHS (MICIsl MPOXKMBaHHA), IO 3a3HaueHa B €IMHOMY JepKaBHOMY
peecTpi OPUANIHHX OCi0 Ta (HiI3MYHUX 0CI0 — MIANPHEMITIB; (GI3UIHUM 0c00aM, K1 He MaOTh CTa-
TYCY HiIIPUEMIIIB, — 32 aAPECOIO0 IX MICIII IIPOKUBAHHS YU MICISI TTepeOyBaHHS, 3apeeCTPOBAHOIO
y BCTaHOBJICHOMY 3aKOHOM TOPSAKY (B pa3i HEHaJaHHsS 0co0aMH, sKi OepyTh y4acTh y CIIpaBi,
iH(popMaIIii Mmoo iX axpecH; 5) HaJCUIATHCS 32 MiclleM pOOOTH, SKIO HACTIpaBIi ocoda He Mpo-
JKUBAE 32 aJIPECOI0, MOBIJOMIICHOIO Cyny; 6) OBIIOMIISTHCS 00 BUKIIMKATHCS B CY/ TEJIETPaMoro,
(hakcoM UM 3a JOMOMOTOIO 1HIINX 3aC001B 3B 513Ky, SKi 3a0€3MeuyIoTh (hiKcallito MoBiJOMICHHS 200
BUKJIMKY; 7) BUKITUKATUCS B CYJl Yepe3 OTOJIOIICHHS Y Mpeci, SIKIIO Miclie MpokuBaHHs (Tiepedy-
BaHHS), MICLIE3HAXO[KEHHS YU Miclie poOOTH BiAmoBigada HeBigome. [Ipu oMy BiAMOBITHO 110
4. 5 c1. 74 HUIIK VYkpainu B pasi BiiIcyTHOCTI 0¢i0, ki OepyTh y4acTh y CIIPaBi, 3a aJpecoro BBaxka-
€TBCSI, IO CYIOBHUI BUKIIUK a00 CyJJOBE ITOBIIOMIICHHS BpyUeHE iM HAIC)KHUM YHHOM.

TakuM YHHOM, y BITYM3HSHOMY 3aKOHOJABCTBI HE BH3HAUCHO IMOPSJIKY, B SKOMY IIiITBEp-
JOKEHHS HAJIGKHOTO TTOB1IOMIICHHS 3/TIHCHIOETHCS 0COOUCTO 0CO00F0, SIKii BOHO OyJI0 aJipecoBaHe,
a TUTbKHU TIPE3FOMYETBCS TOH (PaKT, 1[0 BOHA € HAJICKHO MOB1IOMJICHOIO.

BomHouac BITYM3HAHUM 3aKOHOIABCTBOM IEepea0adeHo 0COOIMBHI OPSIOK BPyUCHHS Cy-
JIOBUX PillIeHb 0c00aM, sIKi OEpyTh Y4acTh y CIpaBi, M0 3A1HCHIOETHCS PEKOMCHIOBAHUM JIHCTOM
13 moBigomsieHHsM: 1) BiamoBiaHo 70 4. 1 ct. 104 LIIK Ykpainu micis Buaadi cyaoBOro Hakasy Cyi
HE Mi3HIIlIe HACTYNTHOTO JHS HAJICUIA€ HOTr0 KOMiI0 OOPKHUKOBI PEKOMEHOBAaHUM JIHCTOM 13 MOBi-
JOMJICHHSM; 2) BinoBinHO 10 4. 3 ct. 222 HIIK Ykpainu ocobam, siki Opasin y4acTs y crpasi, ajie
He OyJIM MPUCYTHI B CYJOBOMY 3aCiJJaHHi, KOIIii IOBHOTO CYIOBOI'0 PillIEHHS HAJCHUJIAIOThCS PEKO-
MEH/IOBaHHM JIICTOM 3 ITOBiOMJICHHSIM [TPO BPYYCHHS IIPOTSATOM JBOX JHIB 3 JHS HOTO CKJIATaHHS,;
3) BiamoBiaHo 1o 4. 1 ct. 227 LIIK Vkpainu BiamosigayaM, siki He 3’ IBUJIHCS B CYJIOBE 3aCiJJaHHS,
KOITisl 3a09HOTO PIlICHHS HANPABIIETHCSI PEKOMEHIOBAHUM JTUCTOM 13 MTOBIJIOMIICHHSIM TOIIIO.

IcTOTHOO Ba/IOI0 BITUM3HSIHOTO 3aKOHOABCTBA € BiJICYTHICTh HOPMATUBHO 3aKPIIJIEHOTO
MIPUHITUITY HAJICKHOTO MOBIJOMJICHHS Bi/IMOBi/laua TIPO pO3IoYaTy CyIOBY MpOIERypy IS Op-
raHizamii cBoro 3axucty. Lle Mae Hag3BUYalHO BaXKJIMBE 3HAYCHHS 1 JO3BOJISE BUSHAYUTH Ipa-
BUJIbHY METY HaJIe)KHOTO MOBIOMJICHHSI BiAIOBi1a4ya PO PO3MOYaTUi CYIOBUI MPOILEC — Opra-
Hi3alis Woro 3axucty. Hampuknan, BiamosinHo a0 4. 4 ct. 74 LHIIK Ykpainu cynoBa nmoBicTKa npo
BHKJIUK TIOBHHHA OYTH BpydYeHa 3 TaKHM PO3PaxXyHKOM, MO0 O0COOH, SIKi BUKIMKAIOTHCS, MaJH
JOCTaTHBO YacCy JJIs SIBKH B CYII 1 MIATOTOBKY JI0 yYacTi B CYJJOBOMY PO3TIISAI CIIPaBH, ajie HE i-
3HIIIIe HIK 32 TPH JHI 10 CYJIOBOTO 3aCi/IaHHs, a CY/J0Ba MOBICTKA-ITOBIIOMJICHHS — 3aBYacHO. Ta-
KHM YHHOM, BITYU3HSHUM 3aKOHOM HE BCTAHOBIICHO OCHOBHOI METH 3aBYaCHOTO ITOBITOMIICHHS
BiamoBigaua. He3pakarouu Ha Te, 1110 B yXBaJi PO BIIKPUTTS MPOBAHKCHHS, SIKa HAITPABIISIEThCS
BIJITOBIJIauy pa3oM 3 CyJOBOIO MOBICTKOO Ta TTO30BHOIO 3asiBOIO 3 IOJATKAMHU, 3a3HAYAETHCS, 110
BIJIOBiJ]a4 Ma€ TPaBO MOJATH CBOI 3allepCUYCHHS, a TAKOXK 1HIII KOTO TpaBa, rnependadeHi CT.
cT. 27, 31 LHIIK Ykpainu, opranizailis CBOro 3aXUCTY € OiJbIII IIUPOKUM MOHSTTSIM, 10 BKIIOYAE
HE TUIBKU MOJIaHHSI 3allepedcHb, ajle i MiATOTOBKY JI0 y4acTi B CyI0BOMY 3aCiIaHHI, JOCHIiKEH-
HA JJOKa3iB TOILO.

BianoBigad moBHHEH OTPHMATH MOMJIUBICTh BUKOPUCTOBYBAaTH BECh CIICKTP MPOLIECYalb-
HUX 3ac00iB 3aXHUCTy UL OpraHizaimii cBoro 3axucty. Tak, y cBoeMy pimeHHi y cripaBi ACMIJI
npotu Cemikonaaktop Iamgactpi Cepric Cyn €C yxBanus, 1mo cT. 34 (2) Permamenty Ne 44/2001
Ma€ TIIyMauUTHCh K «MOYIIMBICTBY JIJISl BIJIIOB1/1aua MOPYITyBaTH CIPaBH, 00 aTleIFOBATH III0JI0
320YHOTO PIMICHHS TIPOTH HBOTO, TUTLKU SKIIO BiH OyB HACIIPaB/i 3HAHOMUH 3 HOTO 3MICTOM, TOMY
0 BOHO OyJI0 HaJaHO WOMY B CTPOK, JOCTATHIW JJIs TOTO, 1100 JO3BOJMTH HOMY OpraHi3yBaTH
CBill 3aXHCT B cyAax Tiel nepkaBu, B siKid Oys0 mogaHo mo3oB. s Toro mo6 BiANOBijad MaB
MOJKJIMBICTh 3aXHIIATh ceOe, BiH MOBUHEH OyTH B 3MO031 03HAWOMHTHUCS 3 TIPEAMETOM 1 MiJICTaBOIO
mo3oBy. [Ipocto Toit daxT, 110 3alikaBieHa 0coda YCBIIOMIIIOE ICHYBaHHS [ILOTO MTO30BY, € HEMIO-
CTaTHIM B I[bOMY BiJHOIICHHI. HaexxHe moBiIOMIICHHS TIPO 3a0YHHIA PO3IVISLI, TOOTO TOTPUMAaHHS
BCIX MPaBHJI, IO 3aCTOCOBYIOTHCS 10 IUX (POPMATBHOCTEH, HE € HEOOXITHO YMOBOIO [UIS TOTO,
100 CTBEpKYBaTH, IO BiIMOBIIa4Y MaB 3MOTY OpaTd y4acTh y po3IiIsiii crpaBH. Lle € BpydeHHIM




Hueinicmuxa

JIOKYMEHTa MPO PO3INIAJ CIPaBU 3aBUACHO I 3a0€3MEUYEHHs TOCTATHBO 4acy JUIsl opraHizarii
3axucry [13].

Taxi cami mpaBwIIa AiFOTh HE TITLKH IS TOBIJJOMIICHHS BiATIOB11a4a PO BIIKPUTTSI MPOBaA-
JDKSHHS Y CIIPaBi, ajie i AJIs MOBIIOMIICHHS IIPO YXBaJICHE PILICHHS CyIy JUIs 3a0€3MeUCHHS MOXK-
JUBOCTI #oro ockapikeHHs. Tak, y cBoemy pimenHi Cyn €C moctaHOBUB, 10 Jorika PermamenTy
Ne 44/2001 He BuMarae, o0 BpyYEHHS CYJIOBOTO BHKJIMKY IPO YXBaJieHEe 3a04HE PIlICHHS CYIy
OyJ10 3I1HCHEHO B OCOOJIMBHX yMOBaX, HiXK Ti, 10 TiepeadadeHi il BPYYEeHHS CYIOBOTO BUKITHKY
PO BiAKPHUTTS MPOBAKEHHS y crpaBi. OOOB’SI3KOBUM € BPYUYCHHS JOKYMEHTIB MO BiIKPHUTTS
MIPOBAPKCHHS 1 yXBAJICHHS PILLICHHS CyAy TaKHUM YHHOM, 1100 AaTH MOXJIMBICTh BiANOBiIady Op-
rai3yBaru cBiif 3axuct [13].

o crocyeTbest cTPOKY AJIsl OpraHizallii 3aXUCTy BiAMOBiada, TO MpU HOro BU3HAUEHHI J10
yBaru MOTPiOHO B3SITH TIIBKU TOW Yac, MO € JIOCTYITHUM JUJISL BKHUTTS BCiX 3aXO0JliB, 00 3amo0ir-
TH YXBAJICHHIO PIICHHS CYIy, e HE 1HIINA TOTATKOBHHA CTPOK MICIS YXBaJCHHS PIICHHS CYIY,
B SIKOMY MOXKe OyTHW IOIaHa 3asBa Mpo MOBTOPHE BiIKpHTTs cnpasu (llebakep mporu boymana)
[2,c.241]. Y cBoemy pimmenHi Cyn €C y ciipasi [3a6einb Jlankpe npotu ITitepc i CtikepT 3a3HavYuB,
II10 HaJIS)KHE TOBIIOMIICHHS B YCTaHOBJICHHUH JISI ITHOTO CTPOK HE MA€ BAYKIIMBOTO 3HAYCHHS, SIKIIIO
BIJINOB1JIa4 HE MaB JIOCTATHLOTO Yacy, 00 OpraHi3yBaru CBiit 3axucT [2, c. 120].

Buxozstan 3 mpuHIMITY piBHOIIPABHOCTI CTOPIH Ta HEOOX1THOCTI 3a0€3MeueHHs 3MarajibHo-
TO TpOlLeCy MijJ yac BU3HAUCHHS CTPOKY, HEOOX1HOTO ISl OpraHi3amii 3axucTy BiANOBiaya, 1Mo-
TpiOHO BPaxoBYBaTH MPABOBY Ta ()aKTUUHY CKIIAJHICTh CIPaBH, ii 3HAYCHHS JUI CTOPIH MPOLECY,
a TaKkoX rependayeHi 3aKOHOM ITPOLeCyalbHi 3aC00U HOro 3aXHUCTYy.

3MiCT OO MPUHLKITY TOJISTa€e B TOMY, 110 IOBIJOMJICHHS BiANOBiAa4a Mpo PO3MILA crpa-
BH CYJIOM Ma€ Ha METI He MPOCTe iHPOPMYBaHHS PO CYOBY MIsUILHICTD 1 OTO ydacTh y CIIpaBi,
a CTBOPECHHS HAJIS)KHIX YMOB JUIS TOTO, MO0 BiH, SIKIIO 3 SIBUTHCS Taka HEOOXiTHICTh, MaB 3MOTY
HAJIS)KHO 1 €PEKTUBHO 3aXHUIIATUCS MPOTH BHCYHYTUX IPOTH HHOTO BUMOT, CKOPHCTATUCS BCiMa
BCTAHOBJICHUMH B 3aKOHI ITPOIIECyaTbHUMH 3aC00aMU CBOTO 3aXHUCTY.

Bonnouac peanizarist mpaBa Bi/ilOBi1a4ya Ha OpraHi3allito CBOTO 3aXUCTy HE MOXKE ITPUBOJIU-
TH JI0 TIOPYIICHHSI TIPaB MO3MBavYa Ta HIIUX YYaCHUKIB MPOLECY HA PO3IIIS CIPaBU y PO3YMHHMA
cTpok. st iboro moTpiOHO 3aKpiMmUTH 000B’S30K BiJNOBiaYa JAiSITH 3 METOK OpraHi3ailii cBOro
3aXUCTy JOOPOCOBICHO, AKHAWIIBHLIE 1 0€3 3BOMIIKaHb. Y Pa3i OCKapyKeHHS yXBAJICHOTO PillICHHS
Cy[IM BUIIOI 1HCTaHII1 OBUHHI MEPEBIPATH, YU JiHICHO BianoBigay OyB 1030aBIeHUN TaKOi MOX-
JUBOCTI, X04a JTOKJIAB BCIX 3yCHIIb IO OpraHi3alii CBOr0 3aXUCTy 1 He MPUITYCTHBCS 3aiiBOTO 3BO-
JIIKAHHS 1 BUTPAYaHHs 4acy.

BucHoBkn. OTxe, GOpMyITIOIOYH MTOHATTS IpaBa BiIMOBIIaua Ha OpraHi3alliio CBOro 3axu-
CTy B IIUBUTRHOMY ITPOIIEC, BAPTO BUXOAUTH 3 TOTO, IO TIeH TPHHITUIT Ma€ Ha3BUYAITHO BaKITHBE
3HA4YCHHS IS €(DeKTUBHOTO 3MIMCHEHHS MTPaBOCYIIs 1O cripaBi. HamexHe moBiIOMICHHS Ta 3a-
Oe3neueHHs yacy, HeOOXiTHOTO ISl OpraHi3alii 3aXUCTy, € ICTOTHUMH TapaHTIsIMU 3aXHUCTY MIPaB
BiJIMIOBi/1aua, SIKWU He 3°SIBUBCS JIO CYIy, & BIJICYTHICTh OJIHI€T 3 HUX € JIOCTaTHBOIO IiJICTABOIO
JUIS HEBU3HAHHS PILICHHS IHO3EMHOTO Cyay a0 OCKap KeHHs yXBalleHOro pimeHHs. OTxe, npaso
Ha opeaHizayilo 3axucny 6i0nosioaud € Hesi0 EMHUM eeMeHmMOM NPAsa Ha CYOO8ULL 3aXUCT, WO
nonseac y 3abesneyenti 6ionogioaya nogioOMIEHHAM NPO PO3NOYAMe NPo6adICeH s Y Cnpasi abo
BUOAHULL CYOOBULL HAKA3 OOCMAMHIM YaCOM 051 OP2AHI3AYIL C8020 3aXUCHLY 3d YMOBU, SIKWO BiH i€
006pocosicho ma be3 3601iKaHb.

B yMoBax HEoOXiJTHOCTI TapMOHI3yBaTH ITUBLIBHE MPOIIECyalbHEe 3aKOHOJABCTBO YKpaiHU
Ta 3akoHOonaBcTBO €C y BiTumsHsHOMY LIITK Ykpainu BapTo yI10CKOHAIUTH MPOLEAYPY TOBIIOM-
JICHHS BiATIOBila4a Mo po3MovaTe MpoBaHKEHHS Y CIpaBi i 3a0e3mednT Horo T0CTaTHIM 9acoM
JUISL SIBKH B CYJI 1 MIZTOTOBKH JIO y4acTi B CyZOBOMY PO3IIISAI CIPaBH, a TAKOXK AJSI opraHizarii
CBOTO 3aXUCTY.

3anpornoHoBani y npoekTi 3akoHy Ykpainu «IIpo BHecenHs 3MmiH no LluBinpHOrO mpote-
CYaJIbHOTO KOJIeKCY YKpaiHu (11070 cyaoBoi pedopmn)» 3MiHU 110 4. 4 cT. 74, sKi nependavyaoTh
301IbIIEHHS CTPOKY BPYYEHHS CyH0BOi MOBICTKM 10 5 AHIB [14], He 3MOXKyTh 3a0€3MEUUTH MPaB
BIJIMOB1/Iaua Ha OPraHi3allilo CBOro 3axXucTy. [liITpUMYIOUH B IIJIOMY BUOKPEMJICHHS Ta y3arajb-
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HEHHS Y CT. 222 0CO0IMBOTO MOPSAAKY BPYUEHHS CY/IOBUX PIllICHB, 3ayBa’KUMO, 110 JOLLIBEHO OYII0
6 mepenbauntu 0cOONMBUII MOPSAIOK MMOBITOMIJICHHS BiIMOBifa4a PO PO3MOUYaTe MPOBAKCHHS
3aBYaCHO JUIsl Oprasizaiii ioro 3axucty. OTxe, BBAXKAEMO 3a HEOOXiiHe 3amuiuTy B IIpoexTi mo-
aoxeHHs 4. 1 ct. 127 HIIK Ykpainu, BUKNABIIN X TAKAM YHHOM: ICIIS BIAKPHUTTS MPOBAKECHHSI
y CIpaBi Cyll HEBIJKIIATHO HaJACHUIIa€ 0co0aMm, sKi OepyTh y4acTh y CIpaBi, KOMil yXBaJv Mpo Bij-
KpHUTTs poBapkeHHs. Cyzl He MOXe TPOIOBKYBATH PO3IIIS]] CIIPABH, HE OTPHUMABIIIN ITOBiIOMIICH-
Hs TIPO BpYUYCHHS 3a3HAYCHUX JIOKYMEHTIB BiJINIOBIJa4eBl 3aBUACHO JIJISl OpraHi3allii Horo 3axXucTy.
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