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ITPABOBA ITPUPOJA OIIVIATHHUX
TA BE3OIIVIATHUX JJOI'OBOPIB IEPEBE3EHHS ITACAYKUPIB

CrarTs IpUCBsUCHA OCHTIIKCHHIO TPaBOBOI MPUPOIHM JOTOBOPY IMEPEBE3CHHS
mmacakupa, sika Hapasi He € OCTaTOYHO BU3HAYCHOIO. ABTOp TaKOX 3BEPTAE yBary Ha
BiZICyTHICTh HOPMAaTHBHOTO PETYNIOBAHHS BiTHOCHH i3 OE30IUIaTHOTO TEPEBE3CHHS
MacaXupiB, [0 BUBOIUTH 1X 32 MEXI1 IIMBITBHO-IIPABOBOTO PETYIIIOBAaHHA. Taka cuTy-
aIlist € HeMPUMHATHOIO. ABTOP NMPONOHYE MOMNPUTH NPABOBUH PEKUM KOHCTPYKIIi{
OIJIATHOTO JIOTOBOPY MEPEBE3EHHsI Maca)Xxupa Ha Horo 0e30IUIaTHUM MiABUA HITISIXOM
BHECEHHS BIAMOBIAHUX 3MiH 710 LIuBinbHOTO KOZEKCy YKpaiHH.

Kniouogi cnosa: 00206ip nepesesenns, nacaxcup, oniamuuil 00208ip, bezoniam-
HULL 00208Ip, NPABOBULL CIAMYC NACANCUPA, NEPEBIZHUK.

Crarpsl TIOCBSIIIIEHA WCCIIEIOBAHUIO TPABOBOM TMPHUPOABI JIOTOBOpPA MEPEBO3KH
racca)xupa, KoTopas Ioka He sIBJISIETCSI OKOHUATENIbHO OIpEIeICHHOW. ABTOP TaKkKe
oOpaljaeT BHUMaHHE Ha OTCYTCTBUE HOPMATHBHOTO PETYJIMPOBAHWS OTHOIICHHNA C
OecnaTHO TIepEeBO3KHU MAaCCaXUPOB, BHIBOJUT UX 32 MPENENbl IPaxaaHCKO-IPaBO-
BOTO PEryJIMpOBaHUs, ABISETCS HENMpPUEMIIEMbIM. ABTOp MpeajaraeT pacnpocTpa-
HUTH MPABOBOM PEKUM KOHCTPYKIHUU BO3ME3THOTO JOTOBOPA MEPEBO3KU MACCAKU-
pa Ha ero OecCIUIaTHBIA MMOJBU IyTEM BHECEHHS COOTBETCTBYIONIUX M3MCHCHHU B
I'paxpanckuil KogeKkc YKpauHBbI.

Knrouesvie cnosa: 002060p nepesosKu, naccanicup, 603Me30Hblll 002080p,
becniamuulil 002080p, NPABOBOL CIAMYC NACCANCUPA, NEPEBOZHUK.

The article investigates legal nature of contract of carriage of passengers, which
is not currently finalized. The author also draws attention to lack of regulation of
relations with gratuitous passengers, which puts them outside civil regulation that
is unacceptable. The author proposes to extend legal regime of design balance of
payments contract of carriage of passenger on his Free subspecies by making
appropriate amendments to Civil Code of Ukraine.

Key words: contract of carriage passenger compensation agreement, free of
charge Treaty, legal status of passenger carrier.

Beryn. Tema nepeBe3eHb € ceporo JOCTiKeHb HE3HATYHOTO KOJla HayKoBIiB. JlaHa 00-
CTaBMHA 3yMOBJICHA CKJIQJHICTIO TPAHCIIOPTHUX MPABOBIAHOCHH, HA 3MICT SKHX iICTOTHO BIIJIUBA€E
MPaBOBUI PEKUM TOTO YH IHIIOTO BHUIY TPAHCIIOPTY, IO B CBOIO YEPry 3yMOBIICHO SIK TEXHiY-
HUMH OCOOJHMBOCTAMM CaMHX TPAHCIOPTHHUX 3ac00iB, Tak 1 0COOIMBOCTAMH iCHYIOUOi iH(pa-
CTPYKTYpH X TEXHIYHOI eKcIuTyararii. Binrak Buginmiacs raixy3b 3aKOHOIABCTBA, IKY YMOBHO
HAa3WBaOTh TPAHCIIOPTHUM MPABOM. 3a3Ha4eHI 0COOIMBOCTI 3yMOBMIIM HEOOXITHICTh 1HIUBITY-
aJbHOTO (OKPEMOT0) PEeryNIOBaHHs MMEePEBE3CHb BAHTAXKIB Ta MacaXUpiB, TudepeHIiiioBaHo 3a
BHKOPHCTAHHSIM OKPEMHX BHJIIB TPAHCIOPTY (3alli3HMYHOTO, aBTOMOOIJIHHOTO, MOBITPSHOTO,
PIYKOBOTO, MOPCHKOTO).




Hueinicmuxa

Ha crorognimHii IeHb K AOCTIIHKEHHS, TaK 1 BIOCKOHAJEHHS IMBIILHOIO 3aKOHOAB-
cTBa y c(epi mpaBoOBOrO PEryiniOBaHHs MEPEBE3EHb ACAKUPIB € HEMOCIiJOBHUMU. Tak, Hapa3i B
VYkpaini napasuensHo AitoTh CtatyT aBroMo0iabHOr0 Tpancnopty YPCP 1969 p. ta 3akon Ykpainu
«IIpo aBromMOOiNBHUHI TpaHcnopT» BiA 05.04.2001 p. leprivii € MOPOIKEHHSIM aIMIHICTPATHB-
HO-KOMaH/IHOI CHCTEMH, € apXai3MoM, a BiTaK Iiurirae ckacyBaHHio. OCTaHHIN aKT € BITHOCHO
HOBHM 1 BijioOpakae, 31e0UIBIIOT0, CYyYacH! IUBUIBHO-TIPABOBI TEHICHIIIT CIIPSIMOBAHOCTI IIPaBO-
BOTO PETYJIOBaHHS NMPUBATHUX BiHOCHH. OJTHAK BiH HE MICTHThH YiTKOTO BU3HAYCHHS JIOTOBOPY
MIEPEeBE3CHHS NTacCaKUpa aBTOMOOUTLHIM TpaHCIIOPTOM. J[aHe BU3HAYCHHST MOXKITUBE BUKJIFOYHO Ha
iACTaBi aHATI3y 3MICTy OKPEMHX HOPM 3a3HAUCHOTO 3aKOHY. TaK, CT. 35 MICTUTh MOJIOKEHHS TIPO
HaJIaHHA TTOCIYT i3 MEPEeBE3CHHS MAaCaKHUPIB; CT. 42 — MPO YKJIaJaHHs JJOrOBOPY IEPEBE3CHHS Iaca-
JKUPIB aBTOOYCOM Ha MapIIpyTi 3arajlbHOTO0 KOPUCTYBAHHSA MK aBTOMOOITbHUM IIEPEBI3HUKOM Ta
nacaxxupoM. (Lleii 10roBip BBaKAEThCA YKIAJACHUM 13 MOMEHTY NPUI0aHHA AaCaKUPOM KBUTKA Ha
MIPaBo MPOI3Iy, a IS 0Ci0, SKi KOPUCTYIOTHCS MMPABOM MITBIOBOTO TPOi3IY, — 3 MOMCHTY MOCAIKH
B aBTOOYC); CT. 41 — mipo mpaga i 000B’ 3K Macaxupa i T. JI.

Cepell HAWHOBIIIMX TPAHCIIOPTHUX KOJCKCIB BAPTO 3a3HauuTH [10BITpsiHMIA KOeke YKpaiHu
Bix 19.05.2011 p., mpoTe 1 BiH MiCTUTH Psij BaJl, SIKi BUSBISIOTHCS TP HOTO aHAI3I.

Taka HEeBU3HAYCHICTh YN HETOYHICTh BU3HAYCHD HE CIIPHUSE BPETYIHOBAHOCTI MPABOBIIHO-
CHH Ta 3aXHUIICHOCTI MacaXupis.

Hapasi y cdepi nepeBezens macaxkupiB BUOIPKOBO MPOBEJACHO Psii JOCTIKEHb Ta 3aXH-
IIEHO KaHUJATChKi quceprartii, 30kpema: O.M. Heunmypenko «L{MBiIbHO-IIPaBOBE PETYNIOBAHHS
nepeBe3enb Takc» (2008) [1], A.O. Mindenko «/loroBip nepeBe3eHHs nmacaxupa ta 0araxy 3aiz-
HUYHUM TpaHcopToM B Ykpaini» (2011) [2].

3aBepiIyeThCs HaMCaHHs kKanauaaTchkoi aucepranii P11, FOcymoBmM 3a Temoro «Jlorosip
MIEPEeBE3CHHS Macakupa Ta Oaraxky moBiTpsHUM TpaHcmoprom», C.O. Cymkinnm «l{uBinsHO-TIpa-
BOBE PETYJIFOBaHHS ITEPEBE3CHB MACAKHUPIB Ta Oaraxy», 1.C. AbpukocoBuM «I{UBITEHO-TIpAaBOBHIA
3aXHCT MPaB IMacakupa 3a JOTOBOPOM TIEPEBE3CHHS MacaKupa Ta Oaraxxy MOBITPSHUM TPaHCIIOP-
TOMY; OKpPEMIi pe3yabTaT iX JOCIHIIKEHD OIMyOIiKOBaHO B HAYKOBHX (PaXOBHMX BUAAHHSIX Ta B MaTe-
pianax Te3 HayKOBO-IPAKTUYHUX KOH(EPEHITiH.

Cepen HayKOBIIB, AKi IEepeHMaIOTHCS JOCTIHKEHHIMH ITPABOBITHOCHH y cepi epeBe3eHb
Ta 0COONMBOCTEH X MMPABOBOTO peryatoBaHHs, BapTo Ha3Baru: B.B. Jlyms, O.B. [I3epy, P.b. llumm-
Ky, E.®. Jlemcrkoro [3], B.K. I'i>keBcrkoro, 1.B. Bynarakosy ta O.B. Knenikoy [4], A.B. Bonkosy,
P.M. MiHueHKo Ta iH.

BomHouac xoqHEM 13 BKa3aHHX UM IHIIHX aBTOPIB HE CTABIJIOCS IHUTAHHS MO0 OCOONIH-
BOCTEH MPABOBOTO PETYIIOBAHHS NIEPEBE3CHHS Macaxxupip 6e3orutaTHo. Lle muranns Oyno chopmy-
JILOBaHO B Oecii aBTopa i3 C.B. Pe3HiueHKOM.

Hamu Oyno 3’sicoBaHO, 10 B peaJbHOMY KUTTI O3HAYCHI BIJIHOCHHH CKJIAJIAIOThCS JIOBOJI
9acTo.

[TpumipoM, ocoba «IiIBO3UTEY 3HAHOMOT0; 0c00a «IiABO3UTH» HE3HaloMy 0co0y, 110 HOo-
JIOPOKY€E aBTOCTOIOM; 0co0a 3[A1HCHIOE TIEpEeBE3CHHs 1HIIOI 0COOM «3a rpoll Ha OSH3UHY, (ak-
TUYHO HE OTPUMYIOUH 32 11€ BUHATOPO/IH; IEPEBI3HUK 3/11HCHIOE NIEPEBE3CHHS MMiJIbIOBUX KaTeTrOPii
rpoMajisiH 0e3 KoMIIeHcallli BUTpaT Ha IepeBe3eHHS.

o ocranuboi Kareropii ocid (minerosoi kareropii) ct. 6 n. 19 3akony Yipainu «IIpo craryc
BeTepaHiB BIHM, TapaHTii X colliabHOTO 3axucTy» Bia 22.10.1993 p., OKpiM IHIIAX KaTeropii,
BIJIHOCHTB: BIHCHKOBOCITY>KOOBIIIB (pe3epBiCTiB, BIHCHKOBO3000B I3aHUX ) Ta MpaIliBHUKIB 30poii-
Hux Cwit Ykpainu, HamionaneHoi reapaii Ykpaiau, Ciyxou Oesnexn Ykpaiau, Ciry:kOu 30BHIIII-
HBOI po3Binku Ykpainu, Jlep’kaBHOI MPUKOPAOHHOI ciayxkOm Ykpainu, JlepskaBHOI cremiaabHOL
CITy’OU TPaHCIIOPTY, BIHCHKOBOCTY>KOOBIII BICHKOBHUX MPOKYpaTyp, HOMILEHCHKI, 0COOH PsIIOBO-
0, HAYAJIBHUIILKOTO CKIAMy, BINCHKOBOCITY>KOO0BII, IpaliBHUKN MiHicTepcTBa BHYTPINIHIX CIIPaB
VYkpainu, YipapniHHs Aep>KaBHOT OXOpOHH YKpaiHu, Jlep>kaBHOT City:k0H CreliajJbHOro 3B 3Ky Ta
3axucty iHpopmauii Ykpainu, JlepxaBHoi ciry:kOu YKpaiHu 3 HaJ3BUYaHUX cUTyauil, [epxas-
HOI TIeHITeHIIapHO1 CITy>KOM YKpaiHu, IHIINX yTBOPSHUX BIAMOBITHO IO 3aKOHIB YKpaiHU BiiCHKO-
BUX (DOPMYBaHb, sIKi 3aXHIIAINA HE3JICKHICTh, CYBEPCHITET Ta TEPUTOPIATBbHY ITICHICTh YKpai-
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HU 1 Opanu 6e3MmocepeHIO Y9acTh B aHTUTEPOPUCTUYHIN omepallii, 3a0e3nedeHHi i MpoBEACHHS,
nepedyBatoun 0e3nocepeHb0 B pailoHaX aHTUTEPOPUCTUYHOI onepallii y nepiof ii mpoBeaeHHS.

I1. 7 cr. 12 3a3Ha4eHOro 3aKOHY AJIS UX Ta 1HIIMX MUIBIFOBUX KaTeropiil rpomalisiH, BKaza-
HUX y 3aKOHI, cepe/] IHIIMX BU3HAYAE B SAKOCTI MUTBIH: OS3IUTATHUHA MPOI3] yciMa BUIAMH MiCh-
KOTO Taca)XHPCHKOTO TPAHCIIOPTY, aBTOMOOLTHHHUM TPAHCIIOPTOM 3arajbHOTO KOPHCTYBAaHHS B
CUTBCBKIM MICIIEBOCTI, & TAKOK 3aJII3HWYHHUM 1 BOJHUM TPAHCIIOPTOM MPHMICHKOTO CIOTYYCHHS
Ta aBToOycaMH MPUMICHKHX 1 MDKMICBKHX MapIIpyTiB, y TOMY YHCII BHYTPipaHOHHUX, BHYTpi— Ta
MDXKOOJTACHUX HE3aJIS)KHO BiJl BiZICTaHI Ta MICIlsl TIPOKUBAHHSI.

VY Toi1 xe gac B lep>kaBHOMY OromxkeTi Ha 2016 pik CTaTTi BUTpAT HAa KOMIICHCAIIIO Tepe-
BI3HUKAaM BUTPAT Y 3B’SI3KY 3 TIEPEBE3CHHM IMUIBIOBHUX KaTETOPii rpoMajsH He mepeadaucHo [5].

[Torogumocsi, 110 B yCiX HABEJCHUX BUMAIKaX MOBA iJie came Ipo Oe30IUIaTHe TepeBe3eHHS
nacaxxupa.

Hompu te ct. 910 LK Ykpainu MiCTUTh 3aKOHOIABUE BU3HAYCHHS JOTOBOPY IEPEBE3CHHS
macakupa Ta 0araxy: 3a JOroBOpoM MEPEeBE3CHHS MMacaKUpa OJJHA CTOPOHA (TIePEeBI3HUK) 3000B’ s~
3y€ThCS IEPEBE3TH APYTY CTOPOHY (Maca)kupa) 0 IMyHKTY MPU3HAYCHHS, a B pa3i 3qaBaHHs Oara-
XY — TaKO)K JJOCTaBUTH Oarax 10 MyHKTY MPU3HAYCHHS Ta BUIATH HOTO 0CO0i, SIKa Ma€e TpaBo Ha
OJICpKaHHS 0araxy, a macaxup 3000B’SI3y€ThCS CIUTATUTH BCTAHOBIICHY TUTATY 3a MPOI3J, a B pasi
37aBaHHs Oaraky — TaKoX 3a HOTO MPOBE3CHHS.

[HIIIUMY cToBaMHU, 3aKOH MiCTHUTh JIMIIE OJUH KOHCTPYKTUBHHIA BUJI JOTOBOPY MEPEBE3CHHS
macaxkupa Ta 0araxy — OTIaTHHH.

IMocTranoBka 3aBaanus. HaBeneHe nae 10CTaTHBO MiZCTaB JUIs MOCTAHOBKM 3aBIAHHS —
JOCIIAUTH MPABOBITHOCHHU 3 MEPEBE3CHHS MacaXHpPiB Ta 0COOIMBOCTI IX IOTOBIPHOTO PETYIIO-
BaHHS; TOCIIIUTH MPABOBY NPUPOIY JOTOBOPY IIEPEBE3CHHs Macakupa (SK OIUIaTHOTO, Tak i Oe-
30IUIATHOTO); BHECTU MPOITO3HIIii MIOI0 BIOCKOHAJICHHS JiI0Y0TO 3aKOHOIABCTBA Y cepi IUBIITb-
HO-TIPAaBOBOTO PETYITIOBAHHS 0E30TUIaTHHUX IePEeBE3CHb MACaKUPIB.

PesyabraTn nocaimkenHs. [lutanHs npaBoBoi NPUPOIX TOTO YU IHIIIOTO JOTOBOPY € 1 BaxK-
JUBHUM, 1 CKIQJIHUM OJHOYACHO. binmbmricts nochifHukiB [6, ¢. 652] BOaroThes, sSK MPaBUIIO, 110
XapaKTEPUCTHUKHU BiIIOBIAHOI TOTOBIpHOI KOHCTPYKIIi 38 MOJIEIUTIO XapaKTEPUCTHKH IIPaBOUNHIB
1 X «mapHOKaTeropianpHO» Ki1acudikauii (peaabHi-KOHCEHCYaIbHi; OHO— YH JTBOCTOPOHHI; OM-
natHi yu Oe3orarHi). B To ke yac, sk MM B)Ke HEOTHOPA30BO 3a3Hadajiy, Taka XapaKTepUCTHUKa
BJIACTHBA OY/Ib-SIKOMY JIOTOBOPY, OCKIJIBKU OyIb-AKHIi IOTOBIp € MPaBOYMHOM. [HIIMMU CIOBaMH,
XapaKTepPHCTHKA «):[BOCTopOHHOCTi» 9H «OIUIATHOCTI» JO3BOJISIE TI3HATH OKPEMi O3HAKH YH BIIa-
CTHBOCTI TOTO YH IHIIIOTO JIOTOBOPY SIK MPABOYHHY, ajle He BUALISE HOTO 3-OMIXK IHIIUX JOTO-
BOplB ]_[1 O3HaK{ HE JIONAIOTh YHIKAIBHOCTI», HE AalOTh MOKIMBOCTI Mi3HATH MPEAMET Ta iHIII
ICTOTHI YMOBH KOHKPETHOTO JIOTOBODY.

Y KOXKHOMY 3 TIIPYYHHUKIB i3 IUBIJIBHOTO TpaBa YKpaiHW 3HaXOJUMO XapaKTEPUCTHKY J0-
TOBOPY NEPEBE3CHHS MACAXKUPA SIK IBOCTOPOHHBOTO, KOHCEHCYaJIBHOTO, OTIaTHoOro. I1pu Tomy, sk
MPAaBHJIIO, 3a3HAYAETHCS, 1110 HOTO KOHCEHCYaJIbHICTh CyMHIBIB HE BUKJIMKAE.

He 6ynemo ocnioproBaru JaHi «noctynati». Hi BoHH caMi, Hi IX OCIIOpEHHS HE € JI0CTaTHi-
MU JUIS TOCSITHEHHSI METH HAILOTO JOCIIKEHHS — sIKa MPaBOBa MPUPOJA JOTOBOPY MEPEBE3CHHS
nacaxupa?

Csoro vacy [®. IllepuieneBn4 BKaszyBaB, 1[0 JOTOBIp MEPEBE3CHHS B3araii € CKIIAJIHUM
MPaBOBITHONICHHAM. TyT € 0COOUCTHI HAHOM — HACKUTLKH TIEPEMIIIICHHS BUMArae 0COOUCTHX CHIT
M TIOCITYT MEePEBi3HUKA; MATHOBUH HAHOM —i HACKIJIBKU MTEPEMINICHHS TIOEHYEThCS 3 BUKOPHUC-
TaHHSIM Yy)KHX peueil, HalpHUKIIaJ], BATOHAMH; CXOBY — HACKIJIBKH TIEPEBI3HUK 3000B’ I3y €ThCs 30¢e-
piratu moBipeHHi oMy BaHTaX 4M Oarax; TOpYIECHHS — HACKIIBKH IICH MEPEBI3HUK BHKOHYE MO-
KJIaJICHI HA HBOTO BIJIMTPABHUKOM 3aBJaHHS, HAIIPUKIIAJ, CTATYE MICISAIUIATy. 3aKOHOABCTBO TOTO
yacy BU3HABAJIO MEPEBE3CHHS BUAOM miapsny [7, c. 212].

B.I. CepeOpoBchKkuii 3a3HauaB, 110 BIJHOCHHHU 3 MEPEBE3CHHSA CXOXi J0 BiTHOCHH, IO
BUHUKAIOTh 13 miapsay. Binmivarounm pucu, BiIacTUBI 000M JOroBOpam, JIOCTIJAHUK IHKCaB, ILIO
BITHOCHHAM 13 MEPeBE3CHHs MPHUTAMaHHI { IHIII MPaBOBiI O3HAKH, IO 3YMOBIIOE HEOOXITHICTH
y CIeI[iaIbHOMY TPaBOBOMY pEryJrOBaHHI BiTHOCHH 13 mepeBe3eHHs [8, c. 200]. Ha aymky
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M.E. XonyHoBa, 1OroBip nepeBe3eHHs OaU3bKuii 10 1oroBopy miapsaay [9,c. 85]. B.B. JIyns3a3zHauae,
IO NIEPEBE3CHHS 3a ATy MACAXKHUPIB Ta IXHIX pedel rpoMaisTHAMH, K1 31HCHIOIOTH 1X eIi30/J1d-
HO, PETYIIOIOTHCSI HOPMaMHU PO TOTOBIp MiAPsY, @ HE IPaBHIaMHU TPAHCIIOPTHOTO 3aKOHOIABCTBA
[10, c. 639], Xoua 1 He apryMEHTY€ JaHy MO3HIIIIO.

V kinmi 60-x pokiB XX cTomiTTs Ha TeopeTrnaHoMy piBHI M.O. TapacoB HaBiB apryMeHTH
JUTS. BU3HAHHS JIOTOBOPY ITEPEBE3CHHS CAMOCTIHHUM THIIOM JOTOBOPIB (sui generis) [11, c. 88].

[ocninoBauku 1iei nosuiii (A.H. PomMaHOBHY Ta iH.) HAIONSATaIM HAa ICHYBaHHI «TpaH-
CIIOPTHHX JIOTOBOPiBY», JJISI SKMX OCHOBHOIO KBaJIi(hiKyIOUOIO0 03HAKOIO € MICPEMIIICHHS, IK OCHOB-
Ha TpaHcmopTHa ¢yHKIis [12, c. 39].

3a yaciB, KONU IUBLIbHI KOJEKCH HE Nepeadadain JOTOBip MEPEeBE3CHHs SIK CaMOCTiHUI
THUI JOTOBOPY, BUPIIICHHsI -OTO MUATAHHS OYJIO JOCTATHHO AKTyaIbHUM — BiH € CAMOCTIHUM TH-
[IOM, 3MIIIaHUM YU KOMILJIEKCHUM?

Hacmipapai mutansst Oyi1o i 3aIHIIa€ThCsl HE3MIHHIM — sIKa [IPaBOBa IPHPOIa JTOTOBOPY Iie-
pEBE3EHHSI, HOro CYTHICTb, 110 Ma€ MPABOBI HACIIKH, BUPAXKEH] B HOr0 yMOBax, 3MICTi 1 T. JI.7

VY cydvacHii MUBUTICTHIN TIO3MIlIS BU3HAHHS JIOTOBOPY TIEPEBE3CHHS TMacaKUpa CaMOCTIii-
HOIO JIOTOBIPHOKO KOHCTPYKIIi€to BimoOpakeHa B jpocmimkenHi JI.K. BepetenbHuk, sika 3ilicHIIIA
KJIacH(iKaIliio JOrOBOPiB, HAJIABIIN TAKOXX KPUTEPii pO3MEKYBaHHS JIOTOBOPIB MPO BUKOHAHHS
pobit un HaganHs nocayr [13, c. 4].

Kpurepiem BUIiTY JOCTIKYBaHOTO IOTOBOPY B CAMOCTIifHY JIOTOBipHY KOHCTPYKIIIIO CTa-
JIO PO3YyMiHHS HOTO CaMOCTIHHOI €KOHOMIKO-(YHKIIIOHAJIBHOT IPUPOIH, SIKA BU3HAYMIIA CBOEPi/I-
HUH npenMeT JO0roBOpY, BIAMIHHUHN Bijl IHIIMX TOTOBIPHUX THITIB.

BBaxaemo, 110 3arayibHU KpUTEpiil TUMi3awii TOroBOPIB 32 €KOHOMIKO-(DYHKIIIOHAJIBHOIO
TIPUPOJIOIO € 3aTaIOM IPHIHATHIM, aJi¢ 3 IIEBHUMH roripaBkaMu. OcoOuCcTo HaMu cdepa repeBe3eHb
macakupiB HEOJHOPA30BO XapaKTepU3yBajacs came sik cepa pearizamii mpaBa JIOMUHA Ha CBOOO-
Iy niepecyBaHHs. JlaHWi MiaX11 3yMOBIFOE HEOOXiTHICTH HOBOTO OCMHUCIICHHS CYTHOCTI ITepEBEe3¢Hb
macaXupiB caMe Ha MIPUBATHO-TIPABOBHX 3acajax, (YHIAMEHTOM SKHX BHCTYIIAE MIPABO KOHKPETHOL
JroAMHM, 11 iHTepec Ta iX pearizaiis. [HIINMHU cIoBaMH, TOTOBIp MEPEBE3CHHS MAcAXKUPA CIIYTYE pe-
astizanii 0coONCTOro HeMafHOBOTO MpaBa JIFOUHH, a CaMe MpaBa Ha CBOOOY IepeCyBaHHL.

Bubip takoro migxomy 0a3yetbest Ha (inocodii ek3ucTeHmianizmy, sika Oymna po3polieHa
mie Ha novatky XX cromitts M. Xaiinerrepom. Y Hiil mposiBuiacs yara 10 TeMU HOBCSIKAESHHOTO
icHyBaHHS JonuHU B cBiTi. Sk 3a3nHauae B.O. Ceprorin, s kiracnaHoi ¢inocodii cy0d’exT — e
Cy0’€KT HAyKOBOTO IMi3HAHHS, MCHIIICTE JIFONEH. Y paMKax HEKJIaCHYHOI (inocodii BiOyBaeThCs
MIOBOPOT IO «MaJICHBKOD» JIFOJMHU, JFOAWHHU MOBCIKICHHOCTI. [I0BCAKACHHICTh TOYMHAE OCMUC-
JIOBATHCS, SIK [IHHICTD, MOCH MO3UTHBHE i HeoOXiaHe. [ToBopoT Bij eniTapHOro Cy0’€KTa 10 BU-
3HAHHS SKOCTI OyTH Cy0’€KTOM 3a «MaJICHBKOIO» JIFOIMHO0 BIIOYBCS MapalieNIbHO 13 CyCHITbHAM
MIPOIIECOM COIIaNIbHOI MpUBaTH3allii. Y CBITI BiIOYJI0Ch OCMHUCIICHHS BaXKIIUBOCTI, IIHHOCTI MPH-
BaTHOi cepu OyTTs [14, c. 175].

Toxx HacTaB yac JUIsl BTUIGHHS OCHOBOIOJIOKHUX MPHUHIIUIIIB MPUBATHOTO TIpaBa 3i cepu
YCBIJJOMJICHHS CyTHOCTI ITPABOB1THOCHH 1 IPUHIIMIIIB 1X MPAaBOBOTO PETYIIIOBAHHS 10 ()OPMYBAHHS
BIJIIIOBIIHOTO MEXaHi3My MPABOBOIO PETYIIOBAHHS MPABOBIJHOCHH, Y TOMY YHCIi 3 IIEPEBE3CHb
MacakupiB, KUK IPyHTYBaBcsA O Ha 1UX 0a30BUX MPUHLMIIAX (MPIOPUTETHOCTI MpaB JIFOAUHU Ta
3a0e3MeueHHs] MOXKJIMBOCTI 1X peai3alii i T. 11.).

AHaJ3 CremiaabHOI JiTeparypy CBIJUNTh, IO PiBEHb «YCBIJOMJICHHS» aBTOpaMH Ipallb
MaB wmicrie 1re B KiHmi XIX cr. Tak, mpu migroroii qopeosnoriiaoro (1917 p.) mpoekry L{nBinb-
Horo yioxxeHHs (LY) yknanadi 3a3Hauaim, Mo «B JSSKUX JOTOBIPHHUX BiJIHOCHHAX BijJ OOpKHUKA
BHMAaraeThCsi 0COONIMBA yBara Jio ClipaBH, a He MOBCAKJIEHHAa 00epexHIiCcTh. JI0 Takux TOTOBOpPIB
HAJICKUTh MEPEBE3CHHS, JJIsl YCHIITHOTO BUKOHAHHS SKOTO TIEPEBI3HUK MOBHHEH MaTH OCOOJIMBI
Mi3HaHHA Ta JOCBIJ, TaK SIK HOMY BBIpA€TbCS HE JIMIIE Uy>ke MaiiHO, ane i ocoducra Hebesneka
nacaxupis. ...[lepeBisHukH 30008’ s13aH1 HE JUILIE BUKOHYBATH Tiepea0ayeHi 3aKOHOM a00 1HITUMH
000B’A3KOBUMH NIOCTAHOBAMH ...TE€XHIYHI IIpaBUiIa 00EPEKHOCTI BITHOCHO CIIPABHOTO YTPUMAaHHS
MEPEeBiI3HUX 3acO0iB, ane 1 B3arami AOKJIaJaTH KpalHbO1 1OAWIMBOCTI MO0 OE3MEUYHOro mepene-
3€HHS NacaxupiB» (aBT. mepeknan) [15, c. 21].
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LixaBuMm € To# (hakt, 1o mie B cT. 1998 mpoekrty LY Oyno 3akpinieHe moioxKeHHs, 3TiIHO
3 AKHM BapTO MPUIUIATH KPalHIO TYpOOTIMBICTh 1010 OE3MEYHOT0 MEPEeBE3CHHS acaKupa, npH-
YOMY L€ MOJIOKEHHS CTOCYBaJIoCs He JiHIle NpodeciiiHuX MepeBi3HUKIB, a Oyab-IKUX 0Ci0, sKi
3IICHIOBAIIM B TOMY YHCIIi HECUCTEMATHYHI [TEPEBE3CHHSI.

Sxi monoxkenHst Hapasi mictuth 11K Vipainu 2003 poky? [ToBTopuMmo mie pa3 3micT cT. 910
K Ykpainn: «3a 1oroBOpoM MepeBe3eHHS acaXHpa OAHa CTOPOHA (nepeBi3Hm<) 3000B’SI3y€ThCS
MEPEBE3TH JPYry CTOPOHY (Tacakupa) Jo TMyHKTY TPU3HAYCHHS, ... @ TTACAKHP 3000B’ I3y €ThCS
CIUTATUTH BCTAHOBJICHY IUIATy 3a MPOi3[, a B pa3i 37aBaHHs 6ara>1<y TaKOX 3a HOTO TPOBE3CHHSL.

Komnoro Hatsiky Ha Oesmeky, koM(opT uu MpHHAMMHI 00EpEeXHICTh — JIMIIE BKa3iBKa Ha
000B’SI30K TIEPEBI3HHUKA «IIEPEBE3TH» Nacaxupa. [IuTaHHs, sKe CTOCYEThCS OCOOM Macaxupa — 4u
Ma€ BiH MPH [IbOMY JIUIIUTHCS )KUBUM, 3J0POBUM, Y TOMY YHCIIi ICUXIYHO; YU MA€ BiH IEPEBO3UTHUCS
B YMOBaX, sIKi HE MPUHMKYIOTh JIFOACHKY TiIHICTb (32 CTAHOM TPAaHCIIOPTHUX 3ac00iB, X Oe31eku, u-
CTOTH, BiIMIOBITHOCTI CaHITAPHO-TIMEHIYHUM HOPMaM, Ta i B3arai, BiIMOBIAHICTh IUX HOPM ITPaBY
Ha JIIONICBKY TiHICT (HASBHICTH TyaJICTiB B3araii Ta IX CTaH; PeXKUM IX BUKOPHCTAHHS BHKIIOIHO
MIXK CaHITApHUMH 30HaMH TOIIIO, TIPH ITEPEBE3EHHI NACAKUPIB 3aTI3HIIHAM TPAHCIOPTOM)?

3Beprae Ha ceOe yBary i Ta 00cTaBrHa, IO B pe3ysIbTaTi aHaIi3y Je(iHiIii 1oroBipHOi KOH-
CTPYKIIil MAaEMO OXapaKTepU3yBaTH JIOTOBIpP SK OIUTATHHIMA, OCKIJIBKU BiH mepeadadae 000B’ 30K
racakupa OIUIaTUTHU HOro 10CTaBKy.

BuHUKalOTh IUTAaHHS: sIKa MIPUPOJIa MPABOBITHOCHH 13 MEpeBe3eHHsI Mmacakupa Oe30rar-
HO? SIkmii IX MexaHi3M MpaBOBOTO peryatoBaHHs? ki mKepena X mpaBoBOro peryatoBaHHs? 3Ba-
xarouu Ha 3MicT cT. 908 LIK Ykpainu, nepeBe3eHHs BaHTaxy, aCaXUpPiB, Oaraxy, MOIITH 3/iicC-
HIOETHCS 32 JIOTOBOPOM IE€PEBE3CHHs. 3arajibHi YMOBHU IepeBe3eHHs Bu3HayaoThesl LIK Ykpainu,
IHIDTUMH 3aKOHAMH, TPAHCIIOPTHUMH KOAEKCaMH (CTaTyTaMH), iHITUMHA HOPMATUBHO-TIPABOBUMH
aKTaMU Ta IpaBIJIAMH, [0 BHIAIOTHCS BIIMOBIIHO 1O HUX.

PoGmMo BHCHOBOK — JTOTOBOPOM Ta HOPMATHBHO-TIPABOBUMH aKTaMH, IO PETYIIOIOTH IIpa-
BOBITHOCHHH 3 TICPEBE3CHHS MTACAKUPA.

Aune sKa pupoaa 0e30IUTIaTHOTO IOTOBOPY NepeBe3eHHs macaxkupa? J)Kurresa cuTyaris — To-
BapUIIl ITiBO3UTH» TOBapuIna. Yu MOXKHA JIO IIUX MPABOBIIHOCHH 3aCTOCOBYBaTH nosnokenHs 1K
VYKpalHu Ta iHIIMX TPAHCIIOPTHHX CTATyTiB Ta KOJACKCIB (30kpeMa, CTaTyTy aBTOMOOIIBHOTO TpaH-
crniopty?). Slka mpaBoBa MpuUpozia LbOTO AOTOBOPY, SIKHI arpiopi € yCHUM (@ BiATaK, CTOPOHH HE JI0-
MOBJISIFOTBCS ITPO HOTO YMOBH, KPIM JIOCTaBKHU JI0 IyHKTY NpU3Ha4eHH:)? SIKi 000B’ I3KH BUHUKAIOTh
y KOXKHOT 31 CTOpiH, 30KpeMa, Y IePEBi3HUKA, OO0 JOCTABKH JI0 MiCIIs PU3HAYCHHS T4 CBOEYACHOC-
Ti TocTaBKH (cT. 922 L[K VYkpainun)? Uu € BIANOBIIATBHICTh Y MIEPEBI3HUKA 32 BIIMOBY TPOJIOBAKHUTH
TIEPEBE3CHHS; 32 3ami3HEHHS JOCTaBKU IO MyHKTY TMPH3HAYCHHS (Hanpnmaz[, MIPU TICPEBE3CHHI 10
1HIIIOTO HepeBISHHKa /I, aBTO, aBia TOIIO), 3BAYKAIOUYN Ha BmcyTchTL 3yCTpPIYHOTO 3a/I0BOJICHHS Y
MIePEeBi3HUKA 1 HASIBHICTH BUTPAT, OB’ A3aHMX 3 CKCIUIyaTalli€i0 TPAHCIIOPTHOTO 3ac00y?

3acTtocyBaHHs aHAJOTi1 3aKOHY (IIIOJI0 1HIOI IOTOBIPHOI KOHCTPYKIIii O€301IaTHOTO I0T0-
BOPY — JIOTOBOPY JapyBaHHs) HPUBOAUTH HAC A0 JYMKHU IIOJ0 HEMOXKIHUBOCTI (HEKOPEKTHOCTI)
BHMOT NTACa)KUpa J10 NMEpeBi3HUKA y MOAIOHUX BUMAKaX (OKpPIM BiAMOBIJAIBHOCTI OCTAHHBOTO 34
LIKONy, 3aB/IaHy JKUTTIO YU 3[I0POB’I0 Macaxxupa, mo npsmo nependadeno cr. 928 LUK Ykpainn).
Busnaemo, 1110 Taka Mo3uilis € CipHOI0, 0COOIMBO 3 MO3MLIT IHTEpeCciB Macaxkupa.

Honamo aprymenrti. l{uBinbHUI Komekc YKpaiHU 3aKpIILTIOE KOHCTPYKIIT ITesKUX Oe301I-
JaTHHUX JOTOBOPIB, Cepell SIKUX JOTOBIp JTapyBaHHI, TOTOBIpP IMO3MYKH, JOIYCK JOTOBOPY ITO3UKH
(Moke OyTH SIK OTUTaTHHM, TaK 1 O€30IUIATHUM) Ta JOTOBIp KOMIcCii. AHATI3YIOUH IIi IOTOBOPH, a
TaKOX OJIM3bKI 10 HUX, 3HAXOIUMO, 10 3aKOHOABEIIb 32 KPUTEPIEM OIIATHOCTI YK OS30TIaTHOCTI
B3araJii BUJIIJIMB JBa OKPEMHUX JIOTOBOPH — JIOTOBIp MaiiHOBOTO HaliMy Ta JIOTOBip MO3WYKH. Bij-
MOBIZTHO, 1 YMOBH iX pi3HATHCA. J[OTOBip MO3MKH, HABIIAKH, CKOHCTPYHOBAHO TaKUM YHHOM, IO i
OIJIaTHUH, 1 6€30TUTaTHHIA JOTOBOPH CKIIAAAI0Th OJMH JOTOBIPHUHN THIL.

Yomy 3akOHONABEIb MOBUUTH 13 MPUBOAY O€30IUIaTHOTO nepese3eHHs nacaxupa? Lo cro-
Cy€eThCs 0€30IUIaTHUX TIepeBE3eHb MacaKupiB, PaKTUYHO MAEMO Ty CUTYAIil0, KOJIM MPaBOBIIHO-
CHHU €, BOHU BH3HAIOTHCSl TOTOBIPHUMU, MIPOTE B 3aKOHONABCTBI Ma€ MICIIe IIPOTaIHHA MO0 IX
MIPaBOBOTO PETYJIIOBAHHS, a BIITaK MO0 iX MPaBOBOI BU3HAYCHOCTI.




Hueinicmuxa

BucHoBku. HaBeneHi apryMeHTH AalOTh MiACTaBM AJISl BU3HAUCHHS 3YMOBIJICHOCTI 1 3a-
JIEKHOCT1 JOTOBIPHOT KOHCTPYKLIi Bi cieuniku perylibOBaHUX HEl mpaBoBigHOcHH. [Ipeamer
JIOTOBOPY € MPOEKILI€I0 Ti€l METH, Ky CTOPOHM HaMararoTbcs AOCATTH B PE3yJbTaTi HaJIEKHOTO
BUKOHAHHS HUIMH JIOTOBODY.

Y moroBopi epeBe3eHHs MacaXupa TaKO0 METOIO € Oe3MeUHe, 32 MOYKIIMBOCTI KOM(OPTHE Ta
CBOEYACHE JOCTABIISTHHS (IIEPEBE3CHH) HOTO /10 MYHKTY MPU3HAUCHHS, a Ha HAIe ITHOOKE TIepeKo-
HaHHJA, 3 3a0€3MeUCHHSM IHIINX TepeI0aueHUX JOTOBOPOM Cy0 €KTHBHUX IPaB Ta OXOPOHIOBAHUX
3aKOHOM IHTEPECiB MaCaKHUpa, SKi € MPOCKIIEI0 INBLUTFHO-IIPABOBOTO CTATYCy 0COOM SIK Cy0’ €KTa IIH-
BIIBHUX TIPaB, SKi MPOTE HE BiTHANIILUIN CBOTO BiJOOPaXEHHS Hi B IOTOBOPI MEPEBE3CHHS Macaxupa,
Hi B HOPMaTHBHO-TIPABOBUX aKTaX, SIKUMH BPETYJIbOBAHO MTPABOBITHOCHHH 3 TIEPEBE3CHB MMACaAKUPIB
Ta Garaxy. BincToroemo mo3uilito, 1110 BUKOHAHHS JOTOBOPY 3a IIaTy 4u OE30IIaTHO HE BIUIMBAE HA
€KOHOMIYHY NMpHUPOAy (OCHOBY) MPABOBIIHOLIEHHS — JOCTABJISIHHS (IIEpEBE3EHHS) 0COOU.

VY TOi1 ke Yac, BPaXOBYIOUH BiJICYTHICTH 3yCTPIYHOTO 33JOBOJICHHS 3a O€30ILIaTHHM JO-
TOBOPOM TEPEBE3CHHS IMacaXupa, BapTo, 3akpinuBiuy Ha piBHI LIK Ykpainu migsun moroBipHOL
KOHCTPYKIIii, BA3HAYUTHU CTIeHU(DIKy Ta 3MICT MpaB Ta 000B’SI3KIB NEPEBI3HUKA.

BrieBHEH], 10 MEpeBi3HUK, SIKUI HE € TPAHCIOPTOM 3arajlbHOTO KOPHUCTYBAHHS, Mae TPaBo B
OyIlb-SIKUii MOMEHT BiIIMOBUTHCS BiJl BUKOHAHHS OE30ILIATHOTO JIOTOBOPY TIEPEBE3CHHS 32 YMOBH, 1,
BIZITOBIZIHO, HE BI/IIIIKOIOBYBaTH 30MTKH, 3aBIaHi HEBUKOHAHHSM JIOTOBOPY, KPIM BHIIAJIKY, KOJIH Taca-
KUP Y CHITY BIZICYTHOCTI HEOOX1THOTO Yacy UM MOXIMBOCTI HE Ma€ MOKJIMBOCTI 1HAKIIIE 320€3MEeUNTH
cBoi iHTepecH (3a aHazorieto 4. 3 cr. 1009 LK Yipainu o010 HacmiIKiB BiIMOBH Bifl IOTOBOPY).

BusnauenicTh npaBoBoi NpupoIu 0€30MIaTHOTO JOTOBOPY MEepPEeBEe3eHHs acakupa, HalaH-
Hs1 HOMY 3arajbHOTO PEeKHMY OILUIATHOTO JOTOBOPY, OKPIM YMOB, 1[0 BHIUIUBAIOTH i3 BiICYTHOCTI
3yCTPIYHOTO 3aJIOBOJICHHS, a BIITAK HEKOPEKTHOCTI MOKJIaJaHHS BCIX TArapiB, sKi BUTIKAIOTH 13
3000B’s13aHb TIEPEBI3HIKA, OKPIM BHIIA/IKIB, KOJIH BiIMOBAa OCTAaHHBOTO BiJ] BUKOHAHHS JJOTOBOPY
CIPUYHMHHUTH 3aBJIaHHS IIKOIH MACKUPOBI (B TOMY YHCIII MOPAIBLHOT).
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IHTEPEC SIK OB’€EKT HUBIJIbBHO-ITPABOBOI'O 3AXHUCTY

CraTTs npucBsiu€Ha KaTeropii iHTepecy y UUBLUIBHOMY IpaBi. ABTOPOM BHUCIIOB-
JIOETHCA JyMKA 111010 TPaBUJILHOCTI BU3HAUYEHHS IHTEpecy sIK 00’ €KTa HUBIIbHO-TIpa-
BOBOT'0 3aXHCTY OCOOH, III0 Ma€ BKIMBE 3HAUCHHS IS 3aXHCTY [IUBITHHUX MPaB.

Kniouoei cnoea: inmepec y yuginbHoMy npasi, 3axucm cyo’ eKmusHux npas, inme-
pec y 30epedicenni maiina, 06’ €km 3axucmy, cyOo8ull 3axXucm, YYacHUKU YUBLIbHUX
NPABOBIOHOCUH, YUBLTbHE NPABO, 3MICHL IHMEPEC).

CraTesl TOCBSICHA KAaTETOPHM HHTEpPEca B TPaKTAHCKOM IIpaBe. ABTOPOM
BBICKA3bIBACTCSI MHEHUE OTHOCUTEIBHO MPABIIIBHOCTH OINPECICHUS HHTEpeca Kak
00BbeKTa TPAXKNAHCKO-IPABOBOM 3all[UTHI JIUIA, KOTOPbIH HEMOCPEACTBEHHO HUMEET
3HAUEHHME JUIS 3aIUThI IPAXKTAaHCKUX MPaB.

Knrwouegvie cnoea: unmepec 6 2pasicoanckom npase, saujuma cy6beKmMuGHbIX
npas, unmepec 6 COXpAHEHUU UMyujecmsd, o0beKm 3auumsl, cy0ebHas 3auwuma,
VUACMHUKU 2PAHCOAHCKUX NPABOOMHOUWEHUN, 2PAHCOAHCKOE NPABO, CONCEPAHCANUE
unmepeca.

The article is dedicated to the category of interest in civil law. The author expresses
an opinion on the correctness of definition of interest as an object of civil protection
of the person which has an important value for the protection of civil rights.

Key words: interest in civil law, protection of subjective rights, interest in the
preservation of property, object of protection, judicial protection, participants of civil
relations, civil law, content of interest.

Beryn. Kareropist iHTepecy y HUBUIBHOMY IIpaBi JOCI JIMIIAETBCS TUCKycCiHOM0. Of-
HHUM 3 TMEpIINX cepel] HayKOBIIB MpobieM KaTeropii iHTepecy y IMBITBHOMY TpaBi TOPKHYBCS
B.I1. I'pubanoB, sikuii Ha3BaB iHTEpeC MOTPEOOIo, 110 MPHHHSIIA (HOPMY YCBITOMICHOTO IPArHEHHS
[1, c. 240], AOTPUMYIOYMCH TaK 3BAHOTO 00’ €KTUBHO-CY0’€KTUBHOTO MMiAXOAY A0 KaTeropii iHTep-
ecy. O0’exTUBHOIO Kareropieto BBaxkae iHTepec C.B. Muxaiinos, Bu3Ha4yatouu Horo sik norpeoy,
110 Ma€ COLIaJIbHUNA XapakTep Ta MPOSBISETHCS Y BCTAHOBIEHHI, 3MiHI, IPUIIMHEHH] Ta 3aXUCTI
cy0’€KTUBHHX IpaB Ta 000B’s3KiB [2, ¢. 10]. [IpuxnuiIbHUKOM KOHIEMIIT 00’ €KTUBHOCTI 1HTEpeCy




