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IHTEPEC SIK OB’€EKT HUBIJIbBHO-ITPABOBOI'O 3AXHUCTY

CraTTs npucBsiu€Ha KaTeropii iHTepecy y UUBLUIBHOMY IpaBi. ABTOPOM BHUCIIOB-
JIOETHCA JyMKA 111010 TPaBUJILHOCTI BU3HAUYEHHS IHTEpecy sIK 00’ €KTa HUBIIbHO-TIpa-
BOBOT'0 3aXHCTY OCOOH, III0 Ma€ BKIMBE 3HAUCHHS IS 3aXHCTY [IUBITHHUX MPaB.

Kniouoei cnoea: inmepec y yuginbHoMy npasi, 3axucm cyo’ eKmusHux npas, inme-
pec y 30epedicenni maiina, 06’ €km 3axucmy, cyOo8ull 3axXucm, YYacHUKU YUBLIbHUX
NPABOBIOHOCUH, YUBLTbHE NPABO, 3MICHL IHMEPEC).

CraTesl TOCBSICHA KAaTETOPHM HHTEpPEca B TPaKTAHCKOM IIpaBe. ABTOPOM
BBICKA3bIBACTCSI MHEHUE OTHOCUTEIBHO MPABIIIBHOCTH OINPECICHUS HHTEpeca Kak
00BbeKTa TPAXKNAHCKO-IPABOBOM 3all[UTHI JIUIA, KOTOPbIH HEMOCPEACTBEHHO HUMEET
3HAUEHHME JUIS 3aIUThI IPAXKTAaHCKUX MPaB.

Knrwouegvie cnoea: unmepec 6 2pasicoanckom npase, saujuma cy6beKmMuGHbIX
npas, unmepec 6 COXpAHEHUU UMyujecmsd, o0beKm 3auumsl, cy0ebHas 3auwuma,
VUACMHUKU 2PAHCOAHCKUX NPABOOMHOUWEHUN, 2PAHCOAHCKOE NPABO, CONCEPAHCANUE
unmepeca.

The article is dedicated to the category of interest in civil law. The author expresses
an opinion on the correctness of definition of interest as an object of civil protection
of the person which has an important value for the protection of civil rights.

Key words: interest in civil law, protection of subjective rights, interest in the
preservation of property, object of protection, judicial protection, participants of civil
relations, civil law, content of interest.

Beryn. Kareropist iHTepecy y HUBUIBHOMY IIpaBi JOCI JIMIIAETBCS TUCKycCiHOM0. Of-
HHUM 3 TMEpIINX cepel] HayKOBIIB MpobieM KaTeropii iHTepecy y IMBITBHOMY TpaBi TOPKHYBCS
B.I1. I'pubanoB, sikuii Ha3BaB iHTEpeC MOTPEOOIo, 110 MPHHHSIIA (HOPMY YCBITOMICHOTO IPArHEHHS
[1, c. 240], AOTPUMYIOYMCH TaK 3BAHOTO 00’ €KTUBHO-CY0’€KTUBHOTO MMiAXOAY A0 KaTeropii iHTep-
ecy. O0’exTUBHOIO Kareropieto BBaxkae iHTepec C.B. Muxaiinos, Bu3Ha4yatouu Horo sik norpeoy,
110 Ma€ COLIaJIbHUNA XapakTep Ta MPOSBISETHCS Y BCTAHOBIEHHI, 3MiHI, IPUIIMHEHH] Ta 3aXUCTI
cy0’€KTUBHHX IpaB Ta 000B’s3KiB [2, ¢. 10]. [IpuxnuiIbHUKOM KOHIEMIIT 00’ €KTUBHOCTI 1HTEpeCy
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takox € B.O. TapxoB, sikuii BU3HaYa€ iHTEpEC K HEOOX1IHICTh Y HAIBHOCTI MEBHUX Onar (MaiiHa)
JUTSI 33JI0BOJICHHSI TUX YU IHIUX MOTPeO, HE3aJIeKHO BiJ YCBIJIOMIICHHS TaKol HEOOXiTHOCTI HOCI-
eM iHTepecy [3, c. 127]. M.A. PoxkoBa BBaxkae MaTepiajbHO-IIPAaBOBUI IHTEpeC NOTPeOOI0 B 01Iep-
JKaHHI KOPUCHOCTI (OJ1ara), sika Mo)ke OyTH JIOCATHYTA IUIIXOM peatizallii cy0’eKTHBHOTO [IHBITb-
HOTO TIpaBa, a0 pyxy IHMBUILHOTO NPaBOBLIHOIIEHHS [4, ¢. 26]. [IpaBOoMipHUM MparHeHHIM 0
3asioBosieHHs iotpeb BBaxae iHTepec O.0. FOpueHko [5, c. 34]. [cHyrOTb 1 1HIII HAYKOBI ITiXOIH
JI0 KaTeropii iHTepecy, SKi TO YU IHIIOK MIPOKO HATraayl0Th HaBE/ICHI Ta 3BOJSTHCS 10 PO3YMIHHS
iHTepecy abo sk moTpedu, ado sk MparHeHH1 10 HaOyTTs MEeBHOTO Oiara, abo sk HEOOX1THOCTI B
fforo icuyBanHi. Habmmwkeny nmosunito 3aituas Koncrutyniiinuiit Cyn Ykpainu, B pillIeHHI SIKOTO
Big 1 rpyaus 2004 poky y cupasi Ne 1-10/2004 Bu3HaueHO, 1110 TOHSTTS «OXOPOHIOBAHHH 3aKOHOM
iHTepecy, 3acTocoBaHe y yacTuHi 1 crarti 4 L{MBiTbHOTO MpolecyalbHOTO KOAEKCY YKpaiHH Ta
IHIIUX 3aKOHAX YKpaiHW, CIiJ PO3YMITH SIK «IIParHEHHS 10 KOPUCTYBAaHHS KOHKPETHUM MaTepialib-
HUM Ta (a00) HeMaTepiaTbHIM OJIaroM, SIK 3yMOBICHHHN 3arallbHAM 3MICTOM 00’ €KTUBHOTO 1 IPSIMO
HE OIOCEePEIKOBAaHHUH Y Cy0’ €KTHUBHOMY ITPaBi NPOCTHUI JETITUMHHN TO3BLD» [6].

IMocTanoBka 3aBnaHHsl. He Brarounch 10 MOmajbIIoro aHajildy Kareropii iHTepecy, 1o
BHUXOJIUTH 32 MEXI I[LOTO JTOCIIIJHPKEHHS, TOTOMMOCS 3 TIEK TPYIIOI0 BUCHUX, SIKI BU3HAKOTH 00’ €K-
THBHICTh IHTEpECY Ta BU3HAYAIOTh HOTO sIK MoTpedy B HAOyTTi Oyiar Ta BUKOPUCTaHHI KOPHCHHUX
BIIACTHBOCTEH OCTaHHIX.

Pe3yabraTn gociaigkenns. [HTepec, 10 HE CYNEpeYuTh 3arallbHUM 3acajiaM [UBITbHOTO
3aKOHOABCTBA, € CAMOCTIHHMM 00’€KTOM 3aXUCTy HOPAJ i3 Cy0 €KTHBHUM LIMBLIBHUM NPaBOM
3 omIsity Ha 3MicT yactuHu 2 crarti 15 [usineHoro konekcy Ykpainu (nam — LUK Ykpaiunm) [7].
CriBBiIHOILIEHHS CY0’ €KTUBHOTO LIMBIJILHOTO MIPaBa Ta IHTEPECY MOJATaE B TOMY, 110 ¢y’ €KTHBHE
MPaBO € IOPUIUIHNAM 3aCO00M 3aJI0BOJICHHS iHTepecy [8, ¢. 54], a iHTepec — nepeayMoBO HaOyT-
Ts1, 3MIHCHEHHS Ta 3aXHUCTy Cy0 €KTHUBHUX Tpas [9, c. 20; 1, c. 241].

Ha mepexonanns O.C. IlorpiOGHOro, iHTEpec, HaBiTh NepeOyBarOUH IIiI OXOPOHOI 3aKOHY
YW TIpaBa, Ha BIIMIHY Bijl Cy0’€KTUBHOTO TIpaBa, HE MAa€ TaKOi MPABOBOi MOMKJIMBOCTI, SIK OCTaHHE,
OCKITBKHU HE 320€3MeuyeThCs FOPUANIHIM 000B’SI3KOM 1HIIIOT CTOpOHH. 3aKOHHHH iHTepec BinOuBae
JIMIIIE JICTITUMHE MParHeHHsl CBOTO HOCIA JIO TOTO, 10 HE 3a00POHEHO 3aKOHOM, TOOTO JHIle HOoro
Oa)xaHHS1, MPito, MMOTSAT JI0 HHOTO, & OTXKE — i HEe FOPUINYHY, a (PaKTUYHY (COoLianbHy) MOXIHBICTS. Lle
MIparHeHHs ICHy€E B MeXax c(hepu mpaBOBOrO PETYIIOBAHHSA 10 KOPUCTYBAHHS SIKUMOCH KOHKPETHUM
MarepialbHUM a00 HeMarepianbHuM Onarom. [lanmi aBTOp pe3romye, IO MOHATTA «OXOPOHIOBAHHIMA
3aKOHOM IHTEPEC» Y JIOTTYHO-CMHUCIOBOMY 3B’SI3KY 3 MOHITTSIM «IIpaBay (IHTepec y By3bKOMY po3y-
MIHHI I[LOTO CJIOBA) O3HAYAE MPABOBHI ()EHOMEH, SKUI: a) BUXOJAMTH 38 MEXKI 3MICTY Cy0’ €KTHBHOTO
mpaBa; 0) € CaMOCTIMHUM 00’ €KTOM CYJOBOTO 3aXHCTY Ta 1HIIHMX 3acO0IB IPABOBOT OXOPOHH; B) Ma€
Ha METi 33/I0BOJICHHS YCBIJIOMJICHUX 1HIUBIIyalbHUX 1 KOJIEKTHBHUX TIOTPEO; T') HE MOXKE CyTIepeyH-
i KoHcTHTYIIIT 1 3aK0OHaM YKpaiHu, CYCITIJIbHAM IHTepecaM, 3aralbHOBU3HAHUM TIPUHIIUIIAM TIPaBa;
JT) O3HAYa€ MparHeHHs (He IOPUIMYHY MOKIIMBICTB) 0 KOPHCTYBAaHHS B MEXaX IPABOBOTO PETYITIO-
BaHHS KOHKPETHHM MaTepiabHUM Ta/ab0 HeMaTrepiadbHUM OIaroM; €) po3mIsIaeThesl K MPOCTUH
JIETITUMHUM J03B111, TOOTO TaKku, 1110 He 3a00poHeHuit 3akoHoM [ 10, c. 62.].

3 ToukHM 30py 00’ €KTa IUBIILHO-IIPABOBOIO 3aXHCTY, IHTEPEC € HE MEHII JUCKYCIHHUM I~
TaHHSAM, TUTAHHSAM [IPABOBOI NPUPOAHU Ta 3MicTy iHTepecy. 3 noioxkeHb LUK Ykpainu, siki crocy-
IOThCS (UM MOXKYTh CTOCYBaTHCh) MUTAaHb 3aXUCTY 1HTEPECY, BIIOMO Take: a) iHTepec MOXKe Halle-
kKath 0co0i 1 € 00’ €KTOM UBITBHO-IIPABOBOTO 3aXKCTY (30KpeMa ctarts 15), 0) UBLIBHI TIpaBa Ta
THTEPECH 3aXHINAIOTHCS OJIHUMHE 1 THMH K CIIOCO0aMU 3aXHCTy (30KpeMa cTarts 16), B) iHTepecH
MOXYTh OyTH TIOpYIIIeHi (30kpema cTarti 225, 261), T) iHTEepec oIHIET 0COOU MOXKE CyIepeUUTH
iHTepecy iHmoi 0cobu (cTarTs 64); I') OKpeMi IPAaBOYNHH MAIOTh BANHATHCH B IHTEpEeCax KOHKPET-
HuX 0oci0 (3okpema crarti 41, 44, 54, 67); 1) ocoba MoXe MaTH iHTepeC /10 3anepedeHHs AIHCHO-
CTi IIPaBOYMHY, 3aCTOCYBaHHS HACJIIAKIB HEMIHCHOCTI HIKUEMHOTO IpaBo4uHy (crarti 215, 216);
€) icHye iHTepec kpeaurtopa (crarti 612, 622); €) iHTepecu OKpEMHUX CTOPIH KOHKPETHHUX JOTOBO-
piB (3okpema crarti 878, 994, 1015, 1029) [7].

3 mepeBajkHOIO OUTBIIICTIO TAKMX T€3 MOKHA MOBHICTIO MMOTONUTUCH. [IUTaHHS BUKIHU-
Kae xiba mo ¢opmymoBanHs crarti 16 LUK Ykpainu mpo Te, 1o mpaBa Ta iHTEpeCH 3aXHIia-
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IOTHCSl OJJHUMU 1 TUMHU K CIOCOOaMHM 3aXHCTY, a TAKOXK Te3a Mpo Te, U0 iIHTepec Moxe OyTH
nopywenuii [7]. Bonnouac HaBeaeHi nonoxkenns LUK Ykpainu Hacamnepen cBigyaTh npo ¢pa-
TMEHTapHICTh NPaBOBOTO PETYIIOBAHHS 3aXHUCTY IHTEPECY, 1110 HE CIIPUSIE 3’ ICYBAHHIO CIIPaBXK-
HBOTO CTaHy pedei.

OTxe, 3 ONIsIAY HAa BUKJIAJCHUN KOPOTKUH OIS 3aralbHOTCOPETHIHOI XapaKTePHCTHKH
iHTepecy B I_II/IBiJILHOMy HpaBi MOYKHA JTIATH BHCHOBKY, III0 KOKCH Y4aCHHK [UBIJIBHUX BiTHOCHH
Mae IHTePEeCH y PO3yMiHHI IUBLIEHOTO TPaBa, SIKi peaTi3yloThCS MUITXOM HaOyTTs, 3MiHU Ta IPH-
MMUHEHHSI Cy0’ €KTHMBHUX IIMBIJIBHUX MPaB.

TakyuM YMHOM, KOXKEH 1HTepec OTIOCEPEIKOBAHNI Cy0’€KTHBHUM NIPABOM, a OCTAHHE 3Ha-
XOIUTHCS Y MOCTIKHIN 3aJIeKHOCTI Bij MEpLIOTO. 3a Takux oO6CTaBUH TOPYIICHHS cy6 €KTUBHOTO
MpaBa HEBIIBOPOTHO BlI[O6paSI/ITI>C$[ Ha 1HTepec1 SIKUI BTPaTUTh MOXKITUBICTb peaJ‘IISOByBaTI/ICL
YcyHeHHs MOpyIIeHHs BiTHOBUTH MOXKIIMBICTh 3I1MCHEHHS MpaBa, [0 MPU3Bee A0 BiIHOBICHHS
MOXITHBOCTI peaii3aiii iHTepecy.

3a Takux 0OCTaBHH MOJKHA [TOBHICTIO ITOTOIUTHCH 3 BACHUMHU-TIPABHUKAMH, Ha TICPEKOHAH-
HS SIKUX 33aXHCT Cy0’€KTHBHHX HUBUTBHUX MPAaB € OMOCEPEAKOBAHHM 3aXHCTOM IHTEpECy OIHO-
yacHo. Ha nymky A.JI. Tkaduyka Ta A.l. [Ipinurroka, 3axucT cy0’€KTUBHOTO TpaBa € BOJHOYAC i
3aXUCTOM OXOPOHIOBAHOTO 3aKOHOM 1HTEpeCY, IKHI € HOTO MepeayMoBOIo 1 MeToro. OTxe, y Takii
CHTYyaIlil HeMa€e He0OXiTHOCTI OKPEMO TOBOPUTH IIPO 3aXKCT IHTEPECY, OCKIIBKU BiH 3aXHINA€THCS
«aBTOMaTHYHOY, IUIIXOM 3aXHCTY BiAMOBITHOTO cy0’ekTHBHOTrO mpasa [11, c. 120].

IIpu npomy Habarato OifblIy IIKABICTh BUKIIMKAE MUTAHHS iHTEpECy K CaMOCTIHHOTrO
00’exty 3axucty. He cy0’exTuBHE TpaBo, a caMe iHTepec € Oe3nocepeHiM 00’ €KTOM IHBLIIb-
HO-IIPABOBOIO 3aXHUCTy Y pa3i 3aCTOCYBaHHS TaKUX CIOCOOIB 3aXMCTY, K BU3HAHHS MPABOYMHY
HENIHCHUM; 3aCTOCYBaHHS HACIIIKIB HEOIIICHOTO NMpaBOYMHY; ITOBEPHEHHS BHKOHAHOTO 32 He-
TIMCHUM MPaBOYMHOM; IPUITHHEHHS [TPAaBOBITHOIICHHS TOIIIO.

OueBHIHO, IO iHTEpeC He Oyae 00’ €KTOM IMBIILHO-TIPABOBOTO 3aXHUCTY, SKIIO BiH peali-
30BaHUM MUIIXOM HAOYTTS MEBHOTO CY0’€KTUBHOTO TPaBa, 3IIMCHEHHS SIKOTO IIIJIKOM 3a/I0BOJIh-
HSIE TAKUH iHTEepec. Y TOMY pasi, AKII0 BiAOyAETHCS MOPYIICHHS TAKOTO IpaBa, 00’ €KTOM 3aXUCTy
CTaHe caMe IIpaBo (3a yMOBH, IO MIiCIIs MOPYIISHHS MPaBo MPOIOBXKYBaTUME icHyBaTH). [HTepec
MaTHMe 3aXHCT OMIOCEPEIKOBAHO Yepe3 3aXUCT MpaBa. SIKII0 K MepemKou JJis 3A1iCHEeHHS ITpaBa
BIJICYTHI, TO BIJICYTHI 1 MiJICTaBM AJISl 3aXUCTYy MpaBa Ta iHTepecy. [Ipu npoMy citiji BpaxoByBaTH,
10 3 OyAb-SKOT0O TPaBUJIa MOXKYTh OyTH BHKJIIOYESHHSI.

[Hma pid, SKIIO TOPYIICHHS MpaBa IPU3BEIIO 10 HOTO MPUITHHEHHS. Y TaKOMy pa3si IpaBo
HE MOXKE BBaXKATHCh 00’€KTOM 3aXHUCTy, OCKUIBKH BOHO HMPUITHMHUIO CBO€ icHyBaHHS. OO’ €KTOM
3aXUCTY Y TAKOMY pa3si CTaHe iHTepec, 3ac000M peaizallii SKoro Oyyio MpUIHHEHE MPago.

Jleski iHIII JOCHIJHUKH ITbOTO THUTAHHS IOTPUMYIOTHCS aHAJNOTIYHOI JYMKH, TPO-
Te 3 MeBHUMH BigMmiHHOCTAMH. A.JI. Tkadyk ta A.l. JIpinuiox BBaKaroTh, IO OTOTOKHEHHS
cy0’€KTHBHOTO TpaBa Ta iHTEpeCy MPU3BOIUTH JI0 TOTO, IO 3aXHCT HAMTAETHCS MpPaBy, SKOTO
BXKE HE ICHY€, TOJII K Ma€ 3aXWINaTUCA IHTepeC, SKUW BUHHUK BHACIiIOK 3arubeni peui. e
iHTepec Moke OyTH 3aXHILEHUN 3a JOMOMOTOI0 IHIUX I[UBIILHO-IPABOBUX 3aCO0IB 3aXUCTY,
TaKMUX K BIAIIKOyBaHHS 30MTKIB a00 BIJIHOBJICHHS CTAHOBHMIIA, SIKE ICHYBAJIO J0 MOPYIICHHS
[11, c. 119]. Ha nymky O.I. Yenuca, MOHATTS OXOPOHIOBAHMX 3aKOHOM i1HTepeciB (iHTepecis,
[0 3aXUINAI0Th 3aKOHOM) iICHY€ CaMOCTIHHO SK 00’€KT IIPaBOBOTO 3aXUCTY B THUX BHITAJKaX,
KOIIM BiACYTHE BiacHe cy0’exTUBHE mpaBo. OCTaHHE O3HAUYAE, MO0 OXOPOHIOBAaHI 3aKOHOM iH-
TepecH 37aTHI OyTH CaMOCTIHHUMHU 00’ €KTaMHU 3aXHCTY IPHU BIACYTHOCTI Cy0’€KTHBHHX IIH-
BUIBHUX TIpaB. Hampukman, y BUmaaKy HEIPaBOMIpHOTO 3HHICHHS MaliHa BIACHUKA 00’ €KTa
MpaBa BJIIACHOCTI BXKe HEMae, OTKe, HeMae W cy0’€KTHBHOTO IpaBa BIIACHOCTI, aje BIACHUK
MOY€E 3aXHCTUTH CBilf iHTepec y BiHOBJICHHI MalfHOBOI chepu CTATHEHHSIM 3 BUHHOI ocobu
3anoJisHuX oMy 30uTKiB [12, c. 552].

3 0CTaHHBOIO 3 HAaBEJEHHUX AYMOK MO)KHA MOTOAMTUCH 3 JBOMA 3acTepexeHHsMU. [IeBHi
CYMHIBHM BUKIJIMKA€ BUCHOBOK aBTOpa IIPO 3MICT IHTEpeCY, AKUN € 00’ €KTOM 3aXUCTY MPH 3HUIIECHH1
pedi, a TaKoXK Te3a Mpo Te, 0 OXOPOHIOBaHI 3aKOHOM 1HTEPECH 3JaTHI OyTH CaMOCTIHHUME 00’ €K-
TaMH 3aXHCTY MPH BIJICYTHOCTI Cy0’ €KTHBHUX IIBUTHLHHX IIPaB.
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[IpaBunbHEe BU3HAUCHHS IHTEpECy SIK 00’ €KTy LUBIIBHO-NPABOBOTO 3aXHUCTy Mae HealOu-
sIKe 3HAYEHHA JJIsl 3aXUCTY LMBUIbHUX mpaB. Ocoba HalOyia mpaBo BIACHOCTI Ha MEBHY piy 3
METOIO pealrizallii IeBHOTo iHTepecy. BHACHiIOK MPOTHIIPABHOTO 3HUILICHHS pedi IPUMTHHIIOCH
MIPaBo BIACHOCTI Ha HEl, MPOTe HE iIHTepec, 3aC000M 3aJOBOJICHHS SIKOTO OYII0 MPUITHHEHE TPABO
BracHocTi. Came 1iel iHTepec € 00’ €KTOM UBUTBHO-TIPABOBOTO 3aXUCTY Y CIIOCIO BiAIIKOTYBaH-
HS IIKOJIM, a HE 1HTepeC «y BIAHOBJICHHI MaliHOBOI cepu», sk 3a3Hadae O.1. Yenuc. [ToTpeda
0CcOOHM BHACIIJIOK 3HMINEHHS pedi BiaTernep He Moxe OyTH peai3oBaHa, MpoTe MoTpeda BHAC-
JAOK Takux oOcTaBUH He 3HHMKae. Came 1151 moTpeda Moke OyTH 3aJ0BOJICHA iHIINM OJarom, a
TOMY 0co0a MOKe Ha0yTH HOBE IIPAaBO BIACHOCTI HA HOBY piv 1 BI/IHOBUTH peallizallito iHTepecy.

Bucnosok O.I. Uenuca mpo Te, IO OXOPOHIOBaHI 3aKOHOM iHTEpecH 3JaTHi OyTH ca-
MOCTIHHUMH 00’€KTaMM 3aXUCTY NPHU BIIICYTHOCTI Cy0’ €KTHBHMX LUBIIBHUX IpaB, MOTpedye
YTOUYHEHHA. 3a YMOBH, KOJIM JUIsl peajtizauii inTepecy ocoba He Halyla BillOBiJHE Cy0’ €KTHBHE
MIPaBo, HaBITh HE BUYMHMIIA KOJHUX Iill IUIst HAOYTTS TAKOTO IpaBa, abo )k HaOyTe HEero MpaBo HE
OyJI0 MPOTUIIPABHO IPUTTHHEHO, HABPSA YU TAKUH IHTEPEC MOXKE CTaTH 00’ €KTOM HUBIIHHO-TIpa-
BOBOTO 3aXHCTY.

Hampuknan, ocoba Mae iHTepec 10 TiepecyBaHHs. 3a BiJICYTHOCTI JKOIHUX I ocoOu 3
peamizamii Takoro iHTepecy ocoba Mae xi0a 10 HeMallHOBE MPaBO HAa CBOOOJY IepecyBaHHS.
[HmmMX cy0’e€KTHBHHX TIpaB, MOB’s3aHUX 13 BKa3aHUM IHTEpecoM, y ocoOu Hemae. PeamizyBaru
Takuil iHTepec ocoba Moxke ab0 NMUIAXOM BYMHEHHS JAiH (PaKTUYHOTrO XapakTepy (mepecyBaTuch
CaMOCTIfHO), a00 muIsIXoM HaOyTTsI Cy0’ €KTHBHMX IpaB: MpaBa Mpoi3ly B TPAHCIOPTI, MpaBa
KOPUCTYBaHHS TPAHCIIOPTHUM 3ac000M TOI110. BinTak, 10 BUMHEHHS 0COO0I0 X0Y SKUXOCH TiH 3
peanizauii iHTepecy 10 epecyBaHHs TOBOPUTH PO MOMKIIMBICTH HOTO MOPYILIEHHS MepeadacHo.

IaTepec Moxe craru 00’€KTOM 3aXHCTY i Yy BUIAIKY, KOJIH 0c0o0a BUMHMIIA CIIPSIMOBaHI Ha
HaOyTTA TpaBa 1ii, oqHaK He Halyna HOro BHACIIIOK MPOTUIPABHOI MEPEIIKOAN TPETHOI 0COOH.
Binmosimao o wactuau 2 crarti 218 1K Ykpainu, SKIIo nmpaBovHH, JJIS SKOTO 3aKOHOM BCTa-
HOBJIEHA MOTO HEMIMCHICTh Y pa3i HeAOAEpKaHHS BUMOTH OO0 MHCEMOBOI (hOPMH, YKITaICHHUHA
YCHO, 1 OJIHa 31 CTOPIH BUMHUIIA [Ii10, & [pyTa CTOPOHA IMiATBepArIA i BAMHEHHS, 30KpeMa, IUITXOM
MPUIHSATTS BUKOHAHHS, TAaKUH MPABOYMH y pa3i CHOpy Moke OyTH BHU3HAHHUH CyloM AilicHUM [7].
VY HaBeeHOMY IIPUKIIA/i 0coOU He HAOY M MPaB 3a JOTOBOPOM, OCKIUIBKH BiH € HIKUEMHHUM, IPOTE
BOHHM IPAarHy/v JAOCATTH MEBHOI METH — HaOyTH BiANOBiAHI MpaBa, HaOyTH meBHi Onara. OnHak
OJIHA 3 0Ci0 YXHJIHMJIACh BiJl BUKOHAHHS JOMOBIICHOCTI, TOMY HIIIa CTOPOHA Ma€ MPaBO BHMAraru
BU3HAHHS MPABOYMHY MIMCHUM. 3 ODIIIHY HA Te€, MO FOPHIUYHO TakKa JOMOBICHICTH € HIKYEM-
HOIO, Y CTOPIH HE BUHUKIIM Cy0’€KTUBHI ITpaBa. 3a TaKMX 0OCTaBHH, BU3HAHHS JJOTOBOPY TIHCHUM
Ha mifctaBi yactuam 2 crarti 218 11K Ykpainu € cmocoOoM 3aXUCTy iHTepecy, sIKHI I1Ie He CTaB
Cy0’€KTUBHHM IpaBoM [7].

[HTEpec Bigirpae kepiBHy pojib y 3aXUCTI Cy0 €KTUBHUX ITpaB. Came BijI IHTEpeCy 3aIeKUTh,
SIKMH came croci6, popmy Ta 3acid 3axucty odepe cy0’ ekt 3axucTy. Tum OinbInuil BIUIUB iHTEpeCy
Ha 3aXHCT Y pasi, SKIIO0 3MICT MpaBa, XapakTep MOPYILICHHS Ta HOTo HACTiIKU MepeadadaioTh alb-
TepHATUBY y BUOOpi criocoly 3axucty. Llei BIIHB MOXKHA MIPOUTIOCTPYBATH Ha MPUKIIA/] IPOCTPO-
YEeHHs BUKOHAHHS IPOIIOBOIO 30008’ A3aHHSI.

OTxe, y pa3i HEBHKOHAHHS I'POMIOBOTO 3000B’SI3aHHS 32 JIOTOBOPOM, 3a0€3IICUCHOTO He-
YCTOWKOIO, KPEIUTOp BIIPAaBi BUMAaraTH CTSATHEHHsS OOpry 3 ypaxyBaHHSIM a0o 0e3 ypaxyBaHHS
1HACKCY THQIAIIT, CIIaTH HEYCTOWKH, TPhOX MPOICHTIB PIYHHUX BiJl MPOCTPOYCHOI CYMH, SIKIIO
THIIAH pO3Mip TIPOIICHTIB HE BCTAHOBIICHHUH JJOTOBOPOM a00 3aKOHOM.

Bcei 11i cniocoOu 3aXuCTy BINMOBIMHUX TPaB Ta IHTEPECIB KPEIUTOP OYECBHIHO 3aCTOCYE,
SIKIIO Y HBOTO € THTepeC 710 BUKOHAHHS 3000B’s13aHHS B HATYPi, HAIPHUKIIA, SKIIIO TOBAp MMOCTaB-
JICHWI, a KPeAUTOp He Oakae MOTo MOBEPHEHHS, BBAYKA€ MOKJIMBUM BHKOHAHHS TPOILIOBOTO 30-
00B’s13aHHS OOPKHUKOM TOIIO.

SIKII0 K BHACHIIOK MTPOCTPOUEHHS OOP’KHUKOM OTIIaTH BUKOHAHHSA 3000B’A3aHHS BTPATUIIO
IHTEpEeC JUIsl KPEAUTOPA, OCTAHHIN BITPaBi BI/IMOBUTHUCH BiJ| IPUHHATTSI BUKOHAHHS 3T1THO 3 YaCTH-
Hoto 3 ctarti 612 LK VYkpainu, a Takok BUMaraty BiJIIIKOTyBaHHS 30MTKIB, SIKIIIO BOHH 3aBJaHi
[7]. Y pasi Takoi BiIMOBU OOP)KHUK 3BUIBHSETHCS BiJl 000B 3Ky BUKOHATH 3000B’I3aHHS B HATYPI
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BinnoBinHO 10 yactuHu 2 crarti 622 LK Ykpainu [7]. BukianeHi y HaBeJJeHUX CTAaTTAX MPaBOBi
HACJIIIKW BIJIMOBH BiJ] IPUIHSTTSI BAKOHAHHS y CYKYITHOCTI JIatOTh MiJICTABU BBAXKATH, IO Y 3B’ 513~
Ky 3 IIUM 3000B’SI3aHHSI IPUITHHSIETHCS' .

TakuMm 4MHOM, B OJTHIM 1 Tiil caMili cuTyallii MIUBUTEHO-TIPABOBHI 3aXMCT MOXKE BIIPI3HATHCH
SIK crroco0amu, Tak 1 popMoro, 3aJIeKHO BiJl IHTEpeCY KpeauTopa. [HTepec 3yMOBITHOE BUOIp aibTep-
HATUBHOTO CIOco0y 3aXUCTy. 3aJIe)KHO BiJl IHTEpECY KpelInuTopa y HaBeieHii (adymi cyd’eKTHBHE
MIPaBO Ha OfICPyKaHHs BUKOHAHHS MOYKE CTaTH 00’ €KTOM 3aXHCTY, a MOXe OyTH CBiJOMO NMPUIHHEHO
KpPEIMTOPOM BHACJIJIOK BiIMOBH BiJI 3000B’s13aHHs. Y pa3i BiZIMOBH BiJl 3000B’s13aHHS Cy0 €KTHBHE
IPaBo HE € 00’ €KTOM 3aXHCTY, OCKIJIBKH 3aXHCT BiIOYBA€THCS 3a PaXyHOK HOTO MPUIHMHEHHS Ta Ha-
CTaHHS IPAaBOBUX HACII/IKIB TAKOTO MPUMUHEHHS. [ [pUnHeHHs paBa Ta MOBEPHEHHS MaifHa CTar0Th
THCTPYMEHTaMH JUIs TOCATHEHHS METH 3aXucTy. O0’€KTOM 3aXHCTY Y Pa3i BIIMOBH Bijl 3000B’ sI3aHHS
CTa€ IHTEpeC KpenuTopa, KU 3yMOBUB HOTO BCTYI Y Lii BiIHOCHHU. SIK TUTbKM OOCTaBHHHU Y CY-
KYITHOCTI CTaJIi CBITYUTH MPO HEMPUAATHICTS HAOYTHX MPaB AL 33I0BOJICHHS 1HTEPECY, KPEIUTOP
MpuUiMae pileHHs M030yTHUCH IUX TPaB 1 HAOyTH iHII. Y (aKTHYHIH MUIOIMHI Il Ma€ BHUpa3 BiJIMOBH
BiJl 3000B’s13aHHSsI, [IOBEPHEHHS TOBApy TOKYIIIEM (SKIIO BiH OyB TIOCTABIICHHUH), TPONAXKy TOBApY
TpeTiit 0co0i. AKIIECOPHUM HACIIIJIKOM MOXKE CTaTH BiJIIIKOYBaHHS 30UTKIB, SIKIIIO BOHU 3aBJIaHi.

OKpiM HaBEIEHOTO MPHUKIATY, IpaBa TaKOX MPUIHUHSIIOTECS Y pas3i 3aCTOCYBaHHS TaKHX
CTOCO0IB 3aXHUCTY, SIK BU3HAHHS NPAaBOYMHY HEAiMCHUM Ta NPUIMHEHHS paBoBigHOmEHH. Oue-
BUJIHO, 1110 BCi I1i CIOCOOM 3aXHCTy € CIOco0aMu 3aXUCTy Oe3mocepeHbo 1HTepecy, a He Cy0’ ek-
THUBHOTO IIPpaBa 0COOM 3 HABEICHMX BHIIE MipKyBaHb. Tak caMo iHTepec € 00’€KTOM 3aXHUCTy Y
CHoCi0 BIAIIKOAYBaHHS LIKOJH, 110 MOJISITa€e y 3HUILEHH] pedl, OHAK Lel crocid 3aXucTy iCTOTHO
BIJIPI3HSIETHCS BiJI HABEJCHHUX BHUIIE CIIOCOOIB 3aXHCTY.

[IpuHIHIIOBa PI3HMLS MOJSITAE B TOMY, IO IIPH IIPOTHIIPABHOMY 3HHIIECHHI pedi MpaBo Ha
TaKy pid MPHUITHHIETHCS 11032 BOJIEIO Horo Hocis. [Ipu BigmIkomyBaHHI IIKOAN B TAKOMY BHIIAJIKY
IHTEepeC BUCTYIA€e 00’ €KTOM 3aXHCTy caMme y 3B’ 3Ky 3 IPUITMHEHHSM TipaBa. HaTtomicTh y pa3i Bu-
3HAHHS NPaBOYNHY HEAIHCHUM, MPUIHHEHHS NPAaBOBIIHOIICHHS MPAaBO MPUIHHSIETHCS 3 BOJICIO
HOT0 HOCIS Ta 3 METOIO 3aXHUCTy Horo iHTepecy. TakuM YMHOM, MPUITHHEHHS ITpaBa Moke OyTH K
MEePEAyMOBOIO, TaK 1 METOIO 3aXHCTY iHTEpeCy.

SIKII0 MPUNMHEHHS MpaBa € METOI 3aXHCTy, IHTepeC MoXe MoTpeOyBaTH 3aCTOCYBaHHS
O1IIBII HI’K OJTHOTO CIIOCcO0y 3aXUcTy. Lle meBHOIO MipOrO 3yMOBIIEHO MILIHICTIO IUBIBHUX 3000B’4-
3aJbHUX BIHOCHH, JJIsl IPUMTMHEHHS SIKUX Pa30M 3 X HACIiJKaMU MOXKe OyTH HETOCTATHBO OJTHIET
Ii1 FOPUIMYHOTO YU (DaKTHYHOTO XapakTepy. Y 3B°sI3KY 3 UM JIJIsI 3aXUCTY iHTEepecy B IPUMIHEHHI
BiTHOCHH Ta ITOJAJIBIIIOTO BUKOPUCTAHHS OJlara B 1HIIMX HUTSIX TOBOTUTHCS 3aCTOCOBYBATH HU3KY
CN0CO01B 3aXKCTY: BU3HAHHS MPABOYMHY HENIMCHUM Ta 3aCTOCYBaHHS HACIJIKIB HEIIHCHOCTI Ipa-
BOYHMHY 200 IMMOBEPHEHHS BUKOHAHOTO 3 HETIHCHUM TIPABOYMHOM.

VYBakHE BUBUCHHS BCIX HABENECHUX IMPHKIAIIB PO3DIALY IHTEpecy sIK 0e3ImocepeHhOro
00’ €KTY IIUBUIBHO-TTPABOBOTO 3aXUCTY CBITYHTH MPO TE, IO JI0 )KOJHOTO 3 HUX HE MOYKHA BiJTHECTH
3aXUCT iHTEpeciB KpeauTopa 3a crarrero 625 LK Ykpainu [7]. Ha npuxiazi mi€i HOpM#u BCTaHOB-
JICHO, 1110 OKPEMHUMH 00’ €KTaMH IIUBLILHO-TIPABOBOTO 3aXUCTY MOXKYTh OyTH TaKi IHTEPECH.

1) Inrepec kpeauropa, sIKUil monsArae y norpedi B 30epeKeHHi BapToCTi MaiiHa, Ke KpeIu-
TOP Mae MpaBo oxepkaru (Jani — [arepec y 30epexxenHi MaitHa). Llelt iHTepec 3aXHIaeThes y CIio-
ci0 cTiarHeHHs 3 OOpP)KHUKA TPOIIOBOI CYyMH, HA SIKY 32 Yac MPOCTPOUCHHS 3HELIHIINCH IPOIIOBI
KOIITH, III0 CTAHOBIIATH CyMy OOpT'y — TakK 3BaH1 TH(QIISAIIIHI KOIITH.

! ®opmyIIoBaHHS «BiZIMOBA BiJl TPUIHSTTS BUKOHAHHD MOTPeOy€e MEBHOTO YTOYHEHHsI. BriacHe MpUMHSTTS BU-
KOHaHHS € Ji€r0 (PaKTUIHOTO XapaKTepy, [0 IPYHTYEThCS Ha MPaBi BUMOTH KPEAUTOpa, POTe € 000B’SI3KOM KPEIUTOPA.
HeoOrpyHToBaHe yXHWJICHHS KPEIUTOpA BiJl HPUHHSATTS BUKOHAHHS € PI3HOBHIOM MPOCTPOYCHHSI KPEIUTOpA 3 OISy
Ha nosiokeHHs crareit 537, 613 LK Vkpainu. IIK Ykpaiaun He MICTUTB TIPSIMOT HOPMH IIPO Te, IO BiIMOBAa KPEAUTOpPa
BiJl IPUHHATTS BUKOHAHHS, TOOTO BUKOHAHHS CBOTO 00OB’SI3KY, IPU3BOJUTH 0 NMPUITMHEHHSA 3000B’13aHHS B IIJIOMY 41
mpaBa BUMOTH Kpeauropa. OHaK Taka BiJIMOBA MPU3BOAMTH 10 3BUIbHEHHs OOp)KHMKA BiJ] BUKOHAHHS 3000B’sI3aHHS B
Harypi. [IpununenHs: 000B’ 13Ky OOp)KHHMKA BUKOHATH 3000B’s13aHHS B HATYPi OJHO3HAYHO CBIAYHMTH MPO HPHUITHHEHHS
MpaBa BUMOTHY KpeauTopa. 3000B’s13aHHs, B SIKOMY ITPUIMHEHUH 000B’ 130K BUKOHAHHS B HATYpPi Ta KOPECIIOH/IyI0ue HOoMY
[IPAaBO BUMOTH, Ma€ BBAKATHCh IIPUITUHEHUM.




Hueinicmuxa

2) Intepec kpenuTopa A0 MPUMHOXKECHHS MaiiHa, Ha SKe BiH Mae€ mpaBo (fani — IHTepec
y NPUMHOXKEHH1 MaiiHa). Llell iHTepec 3aXuIIaeThCs y CHOCIO CTATHEHHS 3 OOP)KHUKA CYMH KO-
IITiB, HA SIKY 33 3aMOBYYBaHHSIM MOIJIO IPUMHOXHTUCH MaiHO, 1[0 IIOBHHHO HAJIEKATH KPEAUTOPY
(CTATHEHHSM TIPOLICHTIB PIYHMX ).

OTxe, BKa3aHi iHTEpPECH € PI3HUMH 32 3MICTOM Ta 3aXHUINAIOTHCS IIIIXOM 3aCTOCYBaHHS
PI3HHX 3a 3MICTOM croco0iB 3axucty. BogHouac 3a3HaueHi iHTepecH He OyJiu peasi3oBaHi Kpe-
JUTOPOM IUISIXOM HaOyTTsI TIEBHOTO TpaBa, TUM OUIBIIE TaKe MPaBo HIKMM HE MPHITMHSIIOCH. Tak
caMo HIXTO HE IMEPEIIKO/KAaB KPeAUTOpy HaOyTH Taki mpaBa. 3aXHCT 3a3HAYCHUX IHTEPECIiB HE
notpedye MPUNHUHEHHS MEBHUX NpaB. HaBeaeHe y CyKymHOCTI HE H03BOJISIE TOSICHUTH NPUYNHH
3axucTy IHTepeciB y 30epekeHH] 1 MPUMHOXEHH] MaiiHa Ha PO3IISIHYTHUX MPUKJIAJaX THIIOBOTO
3aXHUCTy Cy0 €KTMBHUX IIpaB, MPUKIIAJI 3aXUCTy IHTEpeCy y CHOCiO BiAIIKOAYBaHHS LIKOIH, 3aB-
JaHOT 3HUIICHHSAM PEdi; 3aXUCTy IHTEPECiB IUISIXOM IPHUITUHEHHS MPABOBITHOIICHHS Ta 3aXUCTY
IHTepeciB YYaCHUKIB IMEPEAIOTOBIPHUX CIIOPIB.

OueBHIHO, MIJICTABH 3aXUCTY [HTEpeciB y 30epeKeHHI 1 MPUMHOXKEHHI MaifHa 3HAXOSAThCS
y Ge3mocepeHbOMY 3B’ S3KYy 3 ITiICTABOIO 3aXHCTY IpaBa KPEAUTOPa HA ONEpKAHHS BUKOHAHHS.
besnepeuno, 3a BiZICYTHOCTI MOPYIICHHS MpaBa KPeIuTOpa Ha OJIep)KaHHs I'POIIOBHX KOMTIB [H-
TepecH y 30epekeHH1 1 IPUMHOKECHHI MaifHa He MOTTH O OyTH 3aXHUIICHI TPy OS3isUTLHOCTI Kpe-
JUTOpPA IIOJ0 IMX KOIITIB Ta BiICYyTHOCTI MOPYIICHb HOTO IpaB TPETIMH 0COOaMU. 3HEIIHEHHS
KOIITIB Ha paxXyHKY KpPeJUTOpa BHACIIAOK IH(IAMIHHIX MPOLECIB Y AepKaBi Ta HEBUKOPUCTAHHS
[UX KOIITiB y 000POTi, BHACIIAOK YOTO iX KUIBKICTh HE MPUMHOXKYETHCS, HE CTBOPIOIOTH MiJICTAB
JUISL 3BEPHEHHS KPEAUTOPA 0 EBHOI 0COOU 3 BUMOTaMU KOMIIEHCALlIT CyM 3HEIIHEHHs KOIITIB Ta
HEOTPUMAaHHS KPEAUTOPOM Xo4a O TPbOX MPOLEHTIB piyHUX. [Ipu 1IbOMY CTBOpEHHS 3aKOHOIAB-
[IEM MOKJIMBOCTI MPABOBOTO 3aXHCTy [HTEpeciB y 30epeeHHI 1 MPUMHOKCHHI MaiHa y pasi He-
BUKOHAHHS OOP>KHIKOM T'POIIOBOTO 3000B’ I3aHHS BUITISIIAE IIUTKOM PO3YMHHM Ta CIIPaBEIITHBIM.

PizHuIs BOAUa€eThCs y TOMY, IO 32 3BUYAHUX OOCTaBHH KPETUTOP Ma€ MOXKJIMBICTH pea-
mizyBat [HTepecu y 30epekeHHi Ta MPUMHOKEHHI MalfHa — BKJIACTH KOIITH Y BUCOKOJIIKBIIHI aK-
THBH, PO3BUTOK BIACHOTO BUPOOHHUIITBA YU X04a O YKJIACTH TOTOBip OaHKIBCHKOTO BKIamy. OHaK
BHACJI{IOK HEBUKOHAHHS OOPYKHMKOM TPOIIOBOTO 3000B’SI3aHHS KPEAUTOP BTPAYAE MOKIUBICTH
peasnizyBaTu Takuii iHTEpEC.

Buxitanene Moxe MOSICHIOBAaTHUCH OUTBII TICHUM 3B’SI3KOM IHTEpPECIB 0COOM MixK COOOI0 Ta 3
HAJICKHUMH il Cy0’€KTMBHUMM IIpaBaMu, MOPIBHSHO 31 CTyIEHEM 3B’ SI3KiB HAJIGKHUX 0C001 CyO €K-
TUBHUX 1paB. HanexxHi 0co0i cy0’€KTUBHI TIpaBa YaCTKOBO YU aOCONIOTHO CAMOCTIHHI OZHE BiHOC-
HO oxHoro. IIpaBa cTopoHH y 3000B’s13aHHI € OKPEMHUMH IIPaBaMH, IO 3IIHCHIOIOTHCS Ta 3aXHIIA-
FOThCSI OKPEMO, X04a OOMEKEH1 3MICTOM 3000B’sI3aHHS, CTPOKaMH HOro icHyBaHHs. BomHOoUac mpaso
BJIACHOCTI OCOOM Ha PyXOMY Ta HEPYXOMY pid € aOCOMFOTHO caMOCTiHHUMHU. CIIIBHUM JJIsi HUX €
JIMIIE TPUHAIISKHICTD TIEBHIN 0c001, IPOTe 1151 00CTaBHMHA HE BILUTUBAE Ha 1X 3MicT. DakT mpuHaex-
HOCTI iHTepeciB 0c00i, Ha BiAMIHY BiJ Cy0 €KTHBHHUX ITPaB, 0€3MOCEPETHBO BIUTHBAE HA IX 3MICT.

Onun iHTEepec Moxe OyTH peani3oBaHHH PI3HUMHU Cy0 €KTMBHHUMM NIPaBaMH, NPHU LOMY
OflHE Cy0’€KTHBHE MPABO MOXKE CIIyTyBaTH 3ac000M peaiizauii pi3HUX iHTepeciB. IHTepec 10 npu-
MHOXEHHSI HaJIe)KHOTo 0c0o0i MaiiHa MOke OyTH peaji3oBaHMi LUIAXOM NpUAOaHHS MpaB Ha Pi3-
HOMaHITHI 00’ €KTH, 000POT SIKUX MOXKE MPU3BECTH 10 MPUMHOXKEHHs KOIITIB. [Tpukiagom moxe
CIyTyBaTu MpUAOAHHS MAHOBHX IpaB BUMOTH 10 3a0yHOBHHKA HA HEPYXOMICTh 3 METOIO II0-
JaIBIIOT0 IX TIEPETBOPCHHS Y IPABO BIACHOCTI HA HEPYXOME MaiHO Ta MPONAX TAaKOTO MaiiHa,
MpHUIOAHHS I[IHHUX IanepiB, KOPIOPATHBHUX MPaB MPUOYTKOBHUX IMiANpUEMCTB. HaroMicTh mpu-
NOaHHS 3raJlaHuX MaliHOBHMX ITPaB BUMOTH JI0 3a0y/IOBHHKa Ha HEPYXOMICTh MOXke OyTH 3ac000M
3aJI0BOJICHHS iHTEpECy /0 BOJOIIHHS Ta BUKOPHCTAHHS caMe IIi€l HepyXOMOCTi, MpUAOaHHS IiH-
HUX ManepiB Moxe OyTH 3ac000M 3aJJ0BOJICHHS IHTEpeCy 0 HaOyTTs KOHTPOJIIO HaJl YIIPABIIHHIM
HiATPUEMCTBA.

Oxpim Toro, cy0’€KTHUBHI MpaBa Ta IHTEPECH ICTOTHO BiAPI3HAIOTHCS CTYNIEHEM THYYKOCTI —
MPUIATHOCTI /10 3MiH. Ha BigqMiHy Bijf Cy0’ €KTUBHOTO MpaBa, /I 3MIHH SIKOTO TOTPIOCH FOpUINY-
HUH (DakT, iIHTEpeC MOXKE 3MIHUTHCH 0€3 HACTAHHS IOPUIMIHOTO (HaKTy: BHACTIIOK MOSBH 1HIIIOTO
iHTEpecy, 0 CYNEePEYHTh TOTIePEIHBOMY, 400 BHACIIIOK 3MiH CTaHY 30pOB’SI, CBITOINISAY TOLIO.
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BukiiazieHi BIacTHBOCTI IHTEPECIB Ta CIiBBiAHOIIECHHS OCTAHHIX 3 Cy0’€KTHBHUMHU IpaBa-
MH JIAIOTh TIJICTaBU JJIsI BACHOBKY PO TICHUH 3B 30K BCiX HaJIEXHUX 0COOI1 IHTEpPECiB. 3a TaKUX
00CTaBUH CTBOPEHHS TepENIKo/A y peanizauii oHOrO iHTepecy MOXKe MOPYLIUTH OalaHC MIX Je-
KUTbKOMa HaJIGKHUMHU OCO01 i iHTepecamMu. IHIIMME CTI0BaMH, TOPYIICHHS cy6 €KTUBHOTO IPaBa,
sIKe € 3ac000M peaizamii OIHOTo 1HTepecy, [IPUITHHSAE peam3au1}0 TaKOTO 1HTepecy, IO TSTHE 32
c000I0 TIPUMMHEHHS MOYKJIMBOCTI peaizallii moB’s3aHoro 3 HUM iHTepecy i Tak mami. HaBemene
MIPUITYIIEHHS TOSICHIOE TTiICTaBY IIMBITLHO-TIPABOBOTO 3aXUCTy [HTEpeCiB y 30epekeHH] 1 MPUMHO-
JKeHHI MaifHa 3a ctartero 625 11K Vkpainu i 1o3Bossie chopMyntoBaTH i TAKUM YHHOM.

OTxe, iHTEpeC MOXKe OyTH Oe3mocepeIHiM 00’ €KTOM 3aXHUCTY TaKOXK y Pasi, KIIO MePenIKo-
Jia fioro peaizallii 3yMOBJIEHa MEPENIKOI0I0 peaizallii iHIIoro MoB’ A3aHOTO 3 HUM iHTepecy. [H-
LIMMH CJIOBaMH, SIKIIIO BHACIIIOK MOPYIICHHS Cy0’€KTHBHOTO TIpaBa, sIKe € 3aCO00M 3a10BOJICHHSI
OJTHOTO 1HTEpecCy, MOPYLIY€ETHCS 1HIIUI OB’ I3aHUM 3 HUM 1HTEepec, TO TaKUi MMOB’I3aHUN 1HTepec
MOXKE CTaTH CAMOCTIHHIM 00’ €KTOM 3aXHCTY.

Sk Oyno 3a3HavYEHO BUIIE, 33 3aTaIbLHUM MIPABUIIOM, ITPH BIJICYTHOCTI MTEPEIIKO IS 31IiHiC-
HEHHS MpaBa BIJICYTHI 1 MiJICTaBK JUIS 3aXKUCTy MpaBa Ta iHTepecy. OHAK JesKi MOJI0KEHHS 3a-
KOHOJIAaBCTBA CBITYaTh MPO iICHYBaHHS BUKIIOYEHB 3 IIHOTO MpaBWiIa. 3TiHO 3 YACTHHOIO 2 CTaTTi
386 LIK Ykpainu BIacHUK, SKHI Ma€ MiJICTABU NepeadadaTH MOXKIUBICTh OPYIICHHS CBOTO MTpaBa
BIIACHOCTI iHIIIOI0 0CO00I0, MOJKE 3BEPHYTHUCS 10 CYAY 3 BUMOTOIO IIPO 3a00pOHY BUMHEHHS HEIO
Jif, SKi MOXXYTh MOPYIINTH HOTO NMpaBo, a00 3 BUMOTOIO PO BUMHEHHS MEBHUX AiH JUIs 3amo0i-
raHHA TakoMy MOpyLIeHH!o [7].

[NopyieHns mpaBa B TAKOMY BHIAAKy HE BiIOyBa€ThCs, IMPABO MOXKE BUIBHO 3/1iHCHIOBA-
THUCh, OJIHAK Yepe3 iCHYBaHHS PU3UKY HOTO MOPYIICHHS 3aKOHOIABEIb Iepeadadae MOXKIUBICTD
OUBLIFHO-TIPABOBOTO 3aXKCTY. 3BIZICH TOCTAE MUTAHHS, IO HACTIPAB/i € 00’ €KTOM IHBLTBHO-TIpa-
BOBOT'O 3aXHCTY: IIPaBO UM iHTEpEC.

BincytHicTh y Takomy Bunajaky nependadenux [[K Vkpainu migcraB 3aXMcTy IUBITBHHX
npaB (MOpyIIeHHs, HEBU3HAHHS, OCTIOPIOBAHHS) CBITYUThH HA KOPUCTH 1HTEpecCy. BifmoBinHe mpaso
€ 3ac000M 3aJI0BOJICHHS iHTepecy. 3 OmsiAy Ha Te, 0 ocola BibHA B HAOYTTI IUBUIBHUX TIPaB,
MOKHA TPUITYCTUTH, 110 TIEBHE HaJIe)KHE 0c001 Cy0’€eKTUBHE NMPABO € HAHOLIBII NPUHHATHIM 3a-
co0OM 3aJI0BOJIEHHS 11 iHTepecy 3 yciX MOXIMBUX. B iHIIOMY BHNaaky po3ymHa ocoba maina 0
HaOyTH iHIIE cy0’€KTHUBHE MPaBo.

TakuM YUHOM, BUHUKHEHHS 3arPO3U IOPYIICHHS MpaBa HaBiTh O0€3 HACTAHHS TaKOTO II0-
PYIICHHSI CBITYHUTH MPO HMOBIPHICTH MPUIMHEHHS HAHOUTBII MPHHHATHOTO 3ac00y 33JOBOJICHHS
iHTepecy. Tak, mpoCTeKy€EThCS PI3HUI y CTaHaX 3MICTy Cy0’ €KTHBHOTO TpaBa Ta iHrepecy. [Ipa-
BOMOYHOCTI Y CKJIaJ[i cy0’€KTHBHOTO MpaBa MOXYTh OyTH TaK caMmo 3/1iHCHEHI, K 10 BHHUKHCHHS
pHU3MKY TIOpYIICHHS TpaBa. HaroMicTh y po3yMiHHI iHTEpeCy BiMOBIIHE CY0’€KTUBHE TIPABO TI0-
YUHAE CTPIMKO BTpadaTH CBOIO (PYHKI[IOHAJIBHY MPHUBAOIUBICTh: IPAaBO NepecTae OyTH HaHOUIBII
MPUHHATHAM 3aCO00M peanizariii moTpedH, Mo CTAHOBUTH 3MICT IHTEPECY, OCKUTBKH MOXKE IPHITH-
HUTHCH BCYIIEpEY BOJII HOCIS iHTepecy. Y TakoMy pasi ocoba Moke a0 BXKUTH 3aXOfIB Ha yCyHEH-
Hs1 3aTPO3H NOPYLICHHS MpaBa, a00 MPUITMHUTH 1€ IPaBo 1 HaOyTH iHIIe. BukianeHe nae nigcraBu
BBaXKaTH, 110 B [[bOMY pa3i 00’ €KTOM 3aXHCTY € IHTepec, a He CyO €KTHUBHE MPaBo.

BucnoBku. BuknageHe Buie CBiIYUTH IO Te, IO MiCIe IHTEpecy cepel 00’ €KTiB IH-
BUTBHO-IIPABOTO 3aXUCTY 3aCIyroBye OyTH MPEIMETOM HAayKOBOi ITUCKYCIl Ta IMPaBOTBOPUOCTI y
OUTBIIIH Mipi, HIXK € TAaKUM 3apa3. Ha chboroiHi 3aKOHOIaBCTBOM YCYHYTI Oy/Ib-IKi CYMHIBH B ICHY-
BaHHI 1HTepecCy sK mpaBoBoi Marepii. [IpoTe el (hakT CTBOPHUB BEMYE3HY KUTBKICTh TPUITYIIICHD
Ta TO3|IIIN MO0 3MICTY Ta BIACTHBOCTEH 1HTEpEeCY, KUTbKICTh SKUX JIUIIIE 301TBITY€ETHCS, Ha BiJl-
MiHY BiJl OCTaTOYHMX BiJIMIOBiJICH Ha MOCTaBIIeHI MUTaHHs. Buxin 3 Takoi curyailii BOauaeTbes y
301IBIIIEHH] TPABOBOTO PETYIIOBAHHS IHTEpPECY B YaCTHHI BCTAHOBJICHHS 3aralbHUX 3acajl Horo
3MIACHEHHS Ta 3aXUCTY 3 YpaxXyBaHHIM Cy4aCHHUX HayKOBHX PO3pPOOOK Y Miii ramysi Ta motped
CYCIIIBCTBA, @ TAKOXK XapakTepy Li€l MpaBoBOI KaTeropii, Mo 3yMOBIIOE MOTPeOdy y pO3yMHOMY
CTYIICHI MPABOBOTO PETYIIOBAHHSI.

BomHouac 3a BiZICyTHOCTI CHCTEMHOTO KOMIUTIEKCHOTO Ta ITPO30POro IPABOBOTO PETYJIIOBaH-
HsI 3aXHCTY IHTEpECY y IMBIIBHOMY MpaBi MOKHA C(HOPMYITIOBATH HEBUUEPITHUN TICPEITIK IMi/ICTaB,




Hueinicmuxa

KOJIM iHTepec € 00’€KTOM IMBIIBHO-IIPABOBOTO 3aXUCTy. TaKUM UMHOM, iHTEpeC € 00’ €KTOM IH-
BIUJIBHO-IIPABOIO 3aXHCTY:

— OTOCEePEIKOBAHO, Y pa3i 3aXUCTy Cy0’ €KTHBHOTO IIMBUILHOTO MpaBa, siKke € 3ac000M pea-
JTi3allii TaKoro iHTepecy;

— 0e3mnocepeIHbo, y pasi NPUITMHEHHS Cy0’ €KTHBHOTO TpaBa, 1o 0yJIo 3aco00M peatizaltii
TaKOTO 1HTEepeCy;

— 0e3mocepeIHbo, y pa3i MPOTHIIPABHOTO CTBOPEHHS TEPEIIKOJ Y HAOYTTI Cy0 €KTHBHHUX
paB, 10 MOXKYTh OyTH 3ac00aMu peaizaliii Takoro iHTepecy;

— OGe3nocepeiHbo, y pasi BTpaTh Cy0’€KTHBHHUM ITPABOM CBOIX KOPHUCHHX BIIACTHBOCTEH pe-
aJli30ByBaTH TaKuil iHTEpec;

— Oe3nocepeniHbO, SKII0 MepelIKoa peaizalii Takoro IHTepeCcy 3yMOBIICHA MEPEIIKO00
peadizaiiii iHIIoTo OB’ SI3aHOT0 3 HUM IHTEpecy;

— 0e3nocepeHbo, SIKIIO iICHYE 3arpo3a CTBOPEHHSI MEPEIIKOIH 3IiICHEHHS Cy0’ €KTHBHOTO
IpaBa, 3a paXyHOK SIKOTO PEaji3yeThes IHTEpeC.
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