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IHCTUTYT CITAAKOBOI'O 1OT'OBOPY Y 3AKOHOIAABCTBI YKPATHH
TA HIMEYYHWHMU: IIOPIBHAJIBHO-IIPABOBUU AHAJII3

VY crarti 3ailiCHEHO MOPIBHAIBHUI aHaIi3 IHCTUTYTY CIIaJKOBOTO JOTOBOPY Y Hi-
MEIbKiH Ta yKpaiHCHKil MPaBOBUX CHCTEMaX, 30KpeMa PO3IIISTHYTO OCOOIUBOCTI y
MiAX0AaX 0 PO3YMIHHS IOPUIMYHOI CYTHOCTI CHAJKOBOTO JJOTOBOPY, HOTO NMpH3HA-
YCHHS Ta MICI Y 3aKOHOIABCTBaX 000X KpaiH, a TAKO)K BU3HAYCHO ICTOTHI YMOBHU
YKJIaJeHHs LbOT0 NpaBOYMHy B YkpaiHi Ta Himeuunni. Oco6auBy yBary 3BEpHEHO
Ha HEIIOJIKH Ta MPOTAMHH PETYITIOBAHHS [IIX CHAIKOBUX BIIHOCHH y BITYU3HIHOMY
CITaJIKOBOMY 3aKOHOABCTBI.

Knrwouoei cnosa: posnopsooicernns na unadox cmepmi, chaokoguii 00208ip, npa-
6064 NpUPOOa CnAodKo8020 NpaAsd, npeomen Cnaoko8ozco 002080pYy, 0008 SI3K06d
yacmra y cnaowuri, 30008 A301bHaA CUIA.

B crarbe ocylecTBICH CPAaBHUTEIIbHBIN aHAIN3 HHCTUTYTA HACIICACTBEHHOIO J10-
rOBOPA B HEMEIIKOM U YKPAMHCKOH MPaBOBBIX CUCTEMAX, B Y4aCTHOCTH PACCMOTPEHBI
0COOCHHOCTH MOIXOI0B K TIOHIMAIO FOPHIUYCSCKOH CYIIIHOCTH HACIEICTBEHHOTO JI0-
roBOpa, ero MpeJHa3HauYeHHsl U MECTa B 3aKOHOJIATEIbCTBAX 00CHX CTPaH, a TAKKe
OIPeJIeNICHbI CYIIECTBEHHbIC YCIOBUSI 3aKIFOUCHUSI 3TON CIENKU B YKpauHe u [ep-
manun. OcoOEHHOE BHUMAHKE Y/ISJICHO HEJ0CTaTKaM M Npo0esaM B peryIupOBaHUH
9TUX HACIEJCTBEHHBIX OTHOIICHHI B OTEYECTBEHHOM HACIEJCTBEHHOM 3aKOHOJA-
TEJILCTBE.

Kntouesnvle cnosa: pacnopsdicenue na ciyuaii cmepmu, HACIeOCMEEHHbIl 0020~
80P, NPABo6aAs NPuUpoOa HACIEOCMBEHHO20 002080pd, NPEOMeN HACIEOCMEEHHO20
002060pa, oba3amenvHas 00 8 Haciedcmeae, 0053b18AI0UAsL CUNA.

The article presents a comparative analysis of the institution of the inherited
agreement in the German and Ukrainian legal systems. In particular, it focuses on
the features of different approaches to understanding the legal nature of the inherited
agreement, its purpose and its position in the laws of both countries and identifies the
essential conditions for its conclusion in Ukraine and Germany. Particular attention
is paid to the gaps and weaknesses in the regulation of these inherited relations in the
domestic law of inheritance.

Key words: testamentary arrangement, inherited agreement, legal nature of
the inherited agreement, subject of the inherited agreement, legitimate portion,
obligatory force.

Beryn. OfHuM 13 BaXIIMBUX IHCTPYMEHTIB YPETYIIOBaHHS BIJTHOCHH CITaJIKyBaHHS € MOX-
JIMBICTh YKJIQJCHHS CIIaJIKOBOTO JOTOBOPY, IO 0a3y€eThCsl, HACAMIIEPE/I, Ha MTPpaBi BIACHUKA BIJIBHO
PO3MOPSANTHCS CBOIM MaifHOM Ha BHIAJOK cMepTi. KOHCTpyKIlisl 10oroBopy mpo criaJKyBaHHS Ha
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BUIIAJIOK CMePTI AK (hopma 3anoBiAaIbHOT0 PO3MOPAKEHHS JOCUTh TIOIIMPEHA Ta ACTaBbHO JI0CHTi-
JDKEHa y JiepskaBaX KOHTMHEHTaJIbHOT cucTeMu npasa. JIocBig 1ux kpaiH, ocobnmBo HiMeuunHu, Mae
BEJIMKE 3HAYEHHS JJIsl BUPILICHHS TUCKYCIMHUX MUTaHb Cepel BITYM3HAHMX HAyKOBLIB LIOI0 PO3Y-
MIHHS 1 3aCTOCYBaHHS CIIAIKOBOTO JOTOBOPY, OCKUIBKH CITQJKOBHIA JOTOBIP BHHHUK Ta PO3BUBABCSI
came B paMKax HiMeIlbkoro npasa [ 1, ¢. 202; 2, ¢. 356-358; 3, c. 606—608; 4], Ha mpoTuBary YkpaiHi,
Jie Tiei joroBip Briepiine OyB 3akpituienuid y [uBinbHOMY Komekci 2003 poky (ct. ct. 1302 — 1308
HusiteHOTO KOtekey Ykpainu (naini — [IK Yipainm)) Ta € me HeocTaTHhO BUBYCHUM.

[HCTUTYT CIagKOBOTO JOTOBOPY AKTHBHO JIOCII/KYBaBCS BITUM3HSHUMHU Ta 3apyOiKHU-
MH (paxiBIIMH 3 IUBUIBHOTO Ta CiIMEHHOTO mpaBa. Y BITYM3HSHIN IOPUAMYHIN Haylll TUTAHHIM
3arajgbHOT XapaKTePUCTHKHN PETyITIOBAHHS CIaJIKOBOTO JIOTOBOPY, a TAKOXK OKPEMHUM HOTO acrek-
TaM npucBsdeHi podotu 3.B. Pomoscerkoi, C.A. @ypen, €.1. dypen, F0.0. 3aiku, H.IT. Hlamu,
B.B. Bacunpuenko, B.1O. Yyiikosoi, J[.C. Kyuepenko, C.B. Masypenko Ta iHmux. CrnajikoBomy
JIOTOBOPY Y HiMeILbKill TOKTPHMHI MPHALIsIM yBary Taki HaykoBii, sk Moxamn Kpicrian Tacce,
T'eopr Besenep, Bimbrensm ®orens, Knayc Honsrinr, Tepxapa Llymann, Paiinep Kanwsiitep,
I'epxapn Orre, Kapnxaiinn Mymenep Ta inmi. IIpore nopiBHAIBHO-IIPaBOBMI aHAI3 YMHHOTO 3a-
KOHOJIAaBCTBa YKpaiHu Ta HiIMEYUnHU Mo CIIaKOBUH JTOTOBIp SK CAaMOCTIHHHIA BH]I CTIAIKyBaHHS
HE MTPOBOANBCSL.

IMocTanoBka 3aBaaHHs. METOIO CTAaTTI € MPOBEJCHHS aHAIIIZY MOJIOKEHb YKPATHCHKOTO Ta
HIMEIPKOTO 3aKOHOJABCTBA, SIKI PETYNIOITh YKIAJEHHS Ta pealizallilo CIaJKOBOrO JOTOBODY, a
TaKOK BUABIICHHS CIUIBHUX Ta BIAMIHHUX PHUC LBOTO SBUINA y CIIAJKOBOMY IpaBi 000X KpaiH.

PesyabraTn gociaigaennsi. HailOinpm moneMiyHUM B YKpAiHCBKiM IOpUAMYHIN Hayui €
3’4CyBaHHSl MPaBOBOi MPUPOAM CHAJKOBOTO JIOTOBOPY. 30KpeMa, AYMKH HAayKOBLIB PO3XOISAThb-
Csl CTOCOBHO TIPEIMETY TaKOTO JOTOBOPY, HOTO MICII B CHCTEMi HUBUILHOTO IIpaBa Ta BU3HAHHS
HOro camMOCTIHHOI (POPMOIO 3aMOBIJAIEHUX PO3MOPSKEHD TOPST 13 3amoBiToM [5, c. 144—148;
6, c. 17-22; 1, c. 201-205]. Tak, nesiki BU€HI IPOMOHYIOTh T/l CHIAJKOBUM JIOTOBOPOM PO3YMi-
TH 3BUYalHUH [UBUTLHO-TIPAaBOBHIA mpaBounH [1, ¢. 205; 7, c. 104—105], no sikoro, BiAIOBIIHO,
MaIOTh 3aCTOCOBYBATHCH 3arajibHi MOJIOKEHHS JIOTOBIPHOTO TpaBa. SKIo po3misaaTy CriaJKOBHMA
JIOTOBIp SIK CAaMOCTIHHHI BHJ] MPABOYMHY, KU HE Ma€ HIYOTO CIUTBHOTO i3 3aIIOBITOM, TO MOX-
Ha JIMTH BUCHOBKY, 10 Ha HHOTO HE MOIIMPIOIOTHCS HOPMH CIIAJAKOBOTO MpaBa, 30KpeMa o0
000B’A3KOBO{ YaCTKH y criaAuuHi [6, c. 21]. V mitepaTypi 3ycTpivaeTbes i iHIIA TyMKa, 3TiIHO 3
SIKOIO CIIAJIKOBHHM JIOTOBIp € CAMOCTIMHHM BHJIOM CIIQJAKYBaHH: OPS 13 3aII0BITOM Ta Ma€ peryo-
BaTHCA, HacaMIlepe/], MOJI0KEHHAMH CIIaJJKOBOro npasa [8, ¢. 37].

OjHaK J0CUTh JOTTYHUM BHIAeThest BUCHOBOK H.IT. Illamu om0 moaBiHOT mpaBoBOi MpH-
POAM CIIAJKOBOTO JIOTOBOPY, SIKWH, HA HOTO TYMKY, CIiJl BBaYKAaTH PO3MOPSKEHHSIM Ha BHITIAI0K
CMEpTIi Ta OJJHOYACHO CIIPABKHIM JOTOBOPOM [5, ¢. 148]. HaBeneHa TOUKy 30py BUSIBISETHCS O1TbIII
MIEPEKOHINBOIO, SIKIIO MPUMYCTHTH, 110 TPABOBUH IHCTUTYT CIIaAKOBOTO JOTOBOPY B 3aKOHOJAB-
CTB1 YKpaiHu 3’sIBUBCSI ITi]] BINTMBOM HiMEIbKOTO MpaBa. 3rijHo 3 § 1941 HiMenbkoro MuBiIbHOTO
ynoxkeHHs (nani — HIY) cnankoBuM 10roBopoM, Ha BiIMiHY Bif 3aIIOBITY, € IPABOYHMH HA BUIAIOK
CMepTi, B IKOMY OOHMJIBI CTOPOHH JIOTOBOPY a00 JIUINE OIHA CTOPOHA, ajie 3 CHUIJIOI0 JIOTOBIPHOTO
3000B’s13aHHS, TPUHMAIOTh POMOPSAHKEHHS I0A0 CHAAIUHU. Y bOMY pa3i WaeTbcs, HacaMIle-
pen, Ipo 3aroBiajgbHe PO3NOPSAHKEHHS Ha BUIIAIOK CMEPTI 3 IOTOBIPHUM XapakTepoM (negotium
mortis causa), ajie HisIK He PO pedoBuidl abo 3000B’sI3aIbHIIA AOTOBIp y po3yminHi § 320 HITY
[9, c. 2]. OgHak BpaxoOBYHOUH TOABIHHY MPaBOBY MPUPOIY BU3ZHAYEHOTO 1HCTUTYTY, CIIJI pO3yMi-
TH CHAJIKOBHIA JIOTOBIp y HIMEIIEKOMY TIpaBi SIK NIPAaBOYMH, IO YKIAJIAETHCS HA OCHOBI BOJICBHSIB-
JICHb JIBOX CTOPiH (KOHCEHCYC), IO MOTPEOYIOTh B3aEMHOTO aKICTITYBaHHS; /10 BOJICBHSBICHHS
3aCTOCOBYIOTBCS TIOJIOKEHHS sIK 3araibHoi yacTuHu HILY, Tak 1 3aranbHoi 4acTHHH 3000B’s13aJTh-
Horo mipasa [10, c. 4]. Ilpu npoMy criaikomaBelb, SK 1 MiJl Yac CKJIJICHHS 3aloBiTy, HE 3/1HCHIOE
Oe3nocepeHill BIUIMB Ha MOJANbIIe iICHYBaHHS TpaBa, a TAKOXK He 3B’sA3ye cede 30008’ I3aHHAMU
[11, c. 83]. Takum 4KMHOM, BiH 1 Ha/JaJi MOXKe BUTLHO PO3MOPAHKATHCS HAJISKHUM HOMY MaifHOM,
HaNpUKJIaa, Yepe3 NpaBovMH, YKIaJIeHUH MIXK >KUBUMHU ocobamu (§ § 2286 ta Hact. HILY).

BinnosinHo, MpeIMeToM CIIaJKOBOrO JOTOBOPY Mae OyTH He MaifHO 41 MaliHOBI IpaBa crial-
KOZABIISl, @ BIaCHE MPAaBO HACHTITYBaHHS, OCKUIBKH CBOIM PO3IOPSIKCHHIM Ha BHITAIOK CMEPTIi y
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(dhopmi 0TOBOPY CHaIKOAABEIb 3MIHIOE TIOPSIOK HACIHiTyBaHHS, BCTAHOBICHUH 3aKOHOM, Ta Ha
BJIACHUU po3cyjl npu3Havae crajakoeMiis [12, c. 382]. Tak, 3a 3akoHomaBcTBoM HiMewunHu cniaj-
KOBHIA JOTOBip Ma€ MICTUTH Xo4a O OZHE PO3MOPSIKEHHS 1010 IPU3HAYECHHS CIIaJIKOEMIIIB, BCTa-
HOBJICHHSI 3aII0BiJAIBHOTO BijiKIaay abo moknanaeHHs (§ 1941 a63. 1, § 2278 a63. 2 HILY). Kpim
TOTO, KOXKHA CTOPOHA y CIIaJIKOBOMY JTOTOBOPI BIIPaBi BCTAHOBUTHU TaKOXK i 1HII pO3TIOPSIKCHHS
Ha BHUITAJIOK CMEPTI B OJHOCTOPOHHBOMY TOPsAKY (§ 2299 HILY), mo 06a3yroThCs BHKIIFOYHO Ha
OIHOCTOPOHHBOMY BOJICBHSIBICHHI 0COOH, SIKa pO3MOPSANIACS, Ta HE MOTPEOYIOTH aKLENTy ApY-
roi moroBipHOI cTOpoHHU. TOOTO Taki PO3MOPSKEHHS HE MAIOTh 3000B’SI3aJIbHOI il JOTOBIPHOTO
XapakTepy Ta MOXYTh OyTH CKacoBaHi 3rigHO 3 § 2254 HILY muisixom ckiajgeHHs 3anoBity. [Ipu
IbOMY MOBA IJIe JIUIIIE PO 30BHIMIHII 3B’A30K CMAJAKOBOTO JOTOBOPY Ta 3arOBiAaIbHOTO PO3IIO-
psamkeHHs.. YMHHICTh TAKOro PO3MOPSKEHHS Yy CHAaJKOBOMY JIOTOBOPI 3aJI€KUTh BiJl YMHHOCTI
camoro joroBopy [13, c. 1119], xoua B OKpeMUX BHITaJIKaX JIOMYCKAETHCS TIEPEOCMUCIICHHS BKa3a-
HOTO IpaBovHHY 3rigHo 3 § 140 HILY Ta ioro momanpiie TIIyMadeHHs sIK 3aroBit [ 14, c. 224-226].

VYKpaiHCHKHI JKe 3aKOHOJABEIb, MAIOUN TAKOXK 32 METy «BU3HAYCHHS FOPUINIHOI T0JTi Ha-
JISKHOTO BIIUY)KYBady MaiHa Ha BHITaJIOK CMEpTi BIacHUKa» [7, ¢. 99], BU3HAUYMB 3MICT CIIa KO-
BOTO JToroBopy iHakime. 3rijuo 3i ¢T. 1302 11K Ykpainu oqHa cropoHa (HaOyBad) CHaJIKOBOTO JI0-
TOBOPY 3000B’SI3YEThCS BUKOHYBATH PO3IOPSKEHHS IPyroi CTOPOHU (BiquyKyBada) i B pa3i Horo
cMepTi HaOyBae MpaBo BIACHOCTI Ha MaiHO BiguyXyBada. [IpaBo BMacHOCTI Ha BUIAJOK CMEpTi
BiJUy>KyBaua HaOyBau OTPUMY€E Ha MiJCTaBl YKIAACHHS JIOTOBOPY, & HE B MOPSIKY HACIiTyBaHHS.
To0To icHYBaHHS YMHHOTO CIaKOBOTO JOTOBOPY aX HisIK HE BIUIMBA€ HA MOPSIOK HACIiyBaHHS,
BiJINOB1/IHO, HA0yBay 3a CIaJAKOBUM JJOTOBOPOM HE MOXKE PO3IVISIATHCA SIK CIaIKOEMEIb BITIYKY-
Baua [15, c. 394]. Bin nuiue cTae BIaCHUKOM BU3HAUEHOIO Y JIOTOBOP1 MaifHa BiquyKyBada y pasi
fioro cmepti. Bryunoro mpu npomy € Teza €.1. ypen, mpo Te, Mo HACTIIKN YKIaICHHS CIIaIKOBO-
TO JIOTOBOPY CTOCYIOTBCS JIMIIE KUTHKOCTI Ta CKIIAJy MaifHa, sIke Ma€ MepeiTh 10 CIaaKoeMIIB —
3a 3aKOHOM 4H 3a 3aroBiToM (cT. 1217 LIK Vkpainn) —y pasi cmepri cniaakonasii [ 16, ¢. 207]. Bu-
XOJISTYH 3 HABEACHUX apIyMEHTIB, 3a3HAYAEMO, IO CIIaKOBHI JJOTOBIp YKJIAIAETHCS MO0 MaltHa
BiUyXXyBada i aX HifK He cnammuHu. Kpim Toro, ciig BpaxoByBary, mo cT. 1217 IIK Vkpainu
MICTHUTh BHUCPIHUHN MEPETiK MOKINBOCTEH 0(OPMIICHHS CIIaAKOBUX BITHOCHH B YKpaiHi, a came
3a 3aKOHOM Ta 3a 3aIOBITOM, JI0 SKOTO CIIaJKOBHH JOTOBip HEe BXoAnuTh. CaMe Ha BKa3aHUil apry-
MEHT CIIUPAETHCA OUTBINICTh HAYKOBLIB, SIKi PO3IIISAAIOTH BIAHOCHHH 32 CIIaJJKOBUM JIOTOBOPOM SIK
3000B’s13a1bHO-TIPaBoOBI [ 1, ¢. 205; 6, c. 22; 7, ¢. 97].

[NonoxxeHHsT HIMEIIBKOTO Ta YKPaiHCHKOTO MPaBa CTOCOBHO 1HCTUTYTY CIIAJKOBOTO JOTOBOPY
BiJIPI3HSIOTHCS TAKOXK 32 BIIHOLICHHSIM 10 3000B’s13aIbHOI CHIIM I[LOTO MPABOYHHY. Y TOH 4ac K
cnankoaBenb y HiMeuunHi miciist yKIaIeHHs CIIaIKOBOTO JIOTOBOPY BIPaBi BUTLHO PO3IOPS KA~
THCS cBOiM MaitHOM (§ 2286 HILY), ykpaincbke 3akoHOnaBcTBO (a03. 1 c1. 1307 LIK Ykpainn) 3a-
OOpOHSIE BIIUY)KYBaTH BH3HAYCHE B yroji MaitHO. ToOTO 000B’I3KOM BiquyKyBada y CIaJKOBOMY
JIOTOBOpi € 30epeKeHHs BU3HAYCHOTO B Yroji MaiiHa, HE BIAUYXKYIOUH Ta HE 3alOBiIal0YH HOTO
[1,c.203;7,¢.101; 17, c. 16; 18, c. 25]. 3000B’s13aHHA * HaOyBaua y CIaJKOBOMY JOTOBOPi Bpe-
rynsoBaHi y cT. 1305 LK VYkpainu, 3rigHo 3 KO0 BiH MOXKe OyTH 3000B’s3aHUIl 10 BAMHEHHS il
MaTepiaJIbHOro Y HeMaTepialbHOTO XapaKkTepy SK 3a KUTTA BiJ4yKyBaya, Tak 1 micyisg Horo cMep-
Ti. TakuM YMHOM, 3 YKJIaJ€HHSIM CHaJKOBOIO JOTOBOPY BiUY>KyBad OTPUMYE [IPaBO BUMAaratu Bij
HaOyBaya HaJIe)KHE BUKOHAHHS CBOIX PO3IOPSIKEHB, @ HA0yBa4 — BUMAratu JOTPUMaHHs 30008’ -
3aHHs HE BIIIY)KyBaTH MaifHO, IIOJ0 SKOTO OyJI0 BIYMHEHO JOTOBIp. X0oUua B TEKCTi 3aKOHY ITHOTO
MPSIMO ¥ He mependayeHo, aje mpo e MOKHA 3pOOUTH BUCHOBOK, BUXOsT9H 3 HopMH cT. 1307 LK
YkpaiHu po HaKJIaJCHHS HOTapiycoM 3a00pOHH BiIUYKEHHSI BU3HAYCHOTO B yro/i MaifHa. OTxe,
IIe O3HaYae, 110 MPABOBI HACHTIIKH BYMHEHHS CIIaIKOBOTO JOTOBOPY B YKpaiHi (a HE SK y HiMEIlb-
KOMY TNpaBi — TUIBKU 3 BIAKPUTTSM CHAAIIMHU) BUHUKAIOTH Y>K€ B MOMEHT YKJIQJCHHS IOTOBOPY.
BpaxoByroun BullleHaBe/IeHE, MOKHA JIIATH BUCHOBKY, 1[0 CIIaJKOBUH JIOTOBIp B YKpaiHCHKOMY
MpaBi, HE3BAXKAIOYH HA CBOIO OJIM3BKICTh Ta CXOXKICTh 0 TTOCMEPTHOTO MEPEXOy IIpaBa BIaCHOCTI
Ha MaifHO IMOMEPIIOro, Ma€ CKopilie 3000B’A3aIbHO-IIPABOBUI XapaKkTep, 110 CyIepeyrTh OCHOBO-
MIOJIOXKHOMY KOHLIENITY CIaJIKOBOTO JIOTOBOPY SIK CAMOCTIHHOTO BUAY CHAJKyBaHHA. 3aKpillyieHa B
OUBLIFHOMY 3aKOHOAABCTBI YKpaiHHW KOHCTPYKIIiSl Haraxye CKOpIlle TaK 3BaHUi MPABOYMH CEPel
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KHMBHX y HIMELbKOMY IIpaBi, KOJIHM OJHA CTOPOHA JOTOBOPY HA BUMAJ0K CBO€I CMEPTI, aje 3 Heraii-
HOI0 3000B’513aJIbHOI0 FOPUIMYHOIO CHIIOI0 BYMHSAE PO3MOPSKEHHs a00 npuiiMae Ha cebe MeBHi
3000B’s13aHHs. [Ipy 11bOMy IiHCHICTH TaKOTO PO3NOPSAKEHHS a0, BIAMOBIAHO, IOPUANYHA CHIIA
3000B’s13aHHsI 0OYMOBJICHA BIAKPHUTTAM CIAANIMHU (SK BiJKITaTadbHOIO YU CKaCyBaJbHOIO YMO-
BOIO) UM JIUIIIC BUKOHAHHSM 3000B’s13aHHS, TOOTO pEeUOBUi BUKOHABUMHA MPABOYMH BiIKIIaa€THCS
JI0O MOMEHTY BLAKpUTTS criaamuau [19, ¢. 153].

Posmisinaroun criakoBuii TOTOBIP B YKpaiHCHKOMY ITUBUIBHOMY 3aKOHOJIABCTBI SIK 3000B s~
3aJIbHUI JIOTOBIp HA BHUIIAJ0K CMEPTi, a HE SIK JOTOBIp MPO BU3HAUCHHSI MOPSIKY CIaJKyBaHHS,
JIOTTYHUMH 13 TIOJIITUKO-IIPABOBOI TOUKH 30py BHAAIOTHCS 3ayBaXKEHHS 1010 3aCTOCYBAHHS JI0 HHOTO
MIOJIOXKEHb PO MPABO HAa O0OB’S3KOBY YACTKY y CHAAIIMHI, OCKIIBKU YKJIAACHHS CIIAQJAKOBOTO JO-
TOBOPY CHPHUSATHME YXWIICHHIO BiJi BUKOHAHHS TMpPaBWII IOAO CHAJKyBaHHS OOOB’S3KOBOi YacCTKH
(ct. 1241 LK Yipainn) [20, c. 15], 1o cynepeyuts 0OAHOMY 3 0a30BUX MPUHIIMITIB CIIaAKOBOTO ITpaBa —
MIPUHLMITY OXOPOHU IHTEPECIB CIM 1, AKUI 3HANILIOB CBOE BiJOOPaKEHHS Y CNAJAKyBaHHI 32 3aKOHOM.
Tomy B siTepaTypi 3a BiICYTHOCTI IPSIMOi HOPMATHBHOI BKa3iBKH ITPOIIOHYETHCS 3aCTOCOBYBATH 32
AHaJIOTI€I0 MPaBO Ha 00OB’S3KOBY YaCTKY B CKJIaJli CIIA/IIIMHU JIO PETYITFOBAHHS CITaJKOBOTO JIOTOBO-
py [20, c. 15]. lomanpmmmM apryMeHTOM IIbOT0 MOXKE CIYT'YBAaTH PIllICHHs YKPaTHCHKOTO 3aKOHO/IAB-
1151 PO3MICTUTH HOPMH, 1110 PETYIIOIOTH CIIAJIKOBUI TOTOBIP, caMe B PO3JILJIL CIIAIKOBOTO MpaBa (a He
B PO3/iJIi 3000B’A3ambHOT0 Tpasa). OHAK CITiJ 3ayBaXKUTH, 1110 AHAJIOTS 3aKOHY SIK 3aci0 yCyHEHHS
MPOTAJIMH Y 3aKOHOAABCTBI, BiAmoBiaHO 70 cT. 8§ IIK Ykpainu, Mae perymtoBatu moaiOHi 3a 3MiCTOM
UMBUIBHI BiiHOCHHU. [IpaBo Ha 00OB’SI3KOBY YacTKy y CHAALIMHI € CIEUU(IUHOI KOHCTPYKIIE Y
MOJIOKEHHAX CIIAJIKOBOTO TpaBa Ta Ma€ Ha METi «y3rO/LKEHHS IIPaBOMOYHOCTI MPOMaJITHUHA PO3-
MOPSKATHCA CBOIM MaifHOM 3 HOTO CIMEHHO-NPaBOBUMHM 1 MOPaJIbHUMH 00OB’sI3KaMH, MaTepialib-
HO-3a0€31MeuyBabHOI0 (PYHKINE CHaIKyBaHHs Y cycninbeTB» [21]. TodTO MpaBmiia mpo 0060B’si3-
KOBY YaCTKy y CIa IIINHI TOIUPIOIOTHECS BUKITIOYHO Ha CIAIKOBI IIPABOBITHOCHHH, SKi BHHUKAIOTH
Ha YiTKO BU3Ha4YeHUX y cT. 1217 LK Ykpainu nincraBax cragkyaHHs. CIaKOBHI e JIOTOBIp, 5K
3a3HayuaJIOCs BUIIE, HE HAJISKUTD JI0 YKOJJHOTO BHTY CIIJKyBaHHS 1, BIJIIIOBITHO, HE PETYIIIOE TOII0-
Hi 32 3MICTOM IIMBLIBHI (y IIFOMY BHITAJKY CIAKOB1) BIITHOCHHH, III0 TOBOPUTH IIPO HEMOXKIIUBICTH
3aCTOCYBaHHS HOPM CIaJIKyBaHHs 3a MPaBOM 000B’SI3KOBOi 4acTku [22, ¢. 73]. AHaNOTi4HUIT BUCHO-
BOK MOXKHa 3pOOMTH TaKOK CTOCOBHO 3aCTOCYBaHHS JI0 CIIAJIKOBOTO JIOTOBOPY MPaBHIiIa MPO BiATO-
BiJJAJIBHICTh CHAIKOEMIIIB 32 OOpru cnaakonasiyd, 3akpimienoro cr. 1281 LK Ykpainu. Kpim toro,
3aCTOCYBaHHS 32 aHAJIOTIEIO MOJIOKEHb PO 00OB’SI3KOBY YAaCTKY JI0 PEYOBO-3000B’SI3aJIbHOT YIO/IH,
HAaBITH SIKIIO TaKa yrofa TICHO IOB’si3aHa 3 IePEeX0IOM IIpaBa BIACHOCTI BiJl ONHI€T 31 CTOPiH AOTO-
BOPY JI0 iHIIOI Ha BUITAJOK CMEPTi BIACHUKA MaiiHa, Ma€ PO3IISIAATUCS K BTOPTHEHHS B IIPUBATHY
ABTOHOMIIO CTOPIH JIOTOBODY.

I[ocym, CKJIQJIHUM Ha TIPAKTHUIIl € BIIME)KYBaHHS CITaJIKOBOTO JOTOBOPY BiJl CyMIXHHX KOH-
CprKum 30KpeMa JI0rOBOpY PO TOBIYHE YTPHMAHHL. Taxk, anami3 cymoBoi TPaKTHKH YKpalHH
CBIJIYUTh Tpo Te, IO, YKIAAar0un CIaJIKOBHIA JIOTOBIP, CTOPOHH HE 3aBXKIU YCBIIOMIIIOIOThH Pi3-
HUITIO MiX ITi€10 YrOJI010 T2 JIOTOBOPOM JIOBIYHOTO YTPUMaHHS [23; 24; 25]. Tomy A/ yHUKHEHHS
MOJKJIMBUX CIOPIB 1 HeHOpOSyMIHb NPU YKIIAJCHHI CIaJKOBOTO JI0TOBOPY, BPAXOBYKOUH fioro He-
JIOCTaTHIO BPEryJbOBaHICTh B YKPaiHCHKOMY 3aKOHOZABCTBI Ta BiACYTHICTh OAHO3HAYHOIO TAyMa-
YeHHs, 0cO0IMBa poJib Ma€ BiABOAUTUCH PyHKIIT HOTapiyca. [1if yac HOTapiadbHOIO MOCBIAYEHHS
CITaJIKOBOTO JOTOBOPY BaXKITUBO HE JIHIIE ACTAIHFHO PO3’SICHUTH MpaBa Ta 000B’SI3KM CTODIH, a i
HATOJIOCUTH Ha OCOOIMBOCTSIX TAKOTO MPAaBOYHHY. X0Ua BKa3aHi JOTOBOPH CXOXKI Y 3aTalbHUX PH-
cax, BOHHM IO CyTi € PI3HUMH yTroJaMH 3 PI3HUMH ICTOTHUMH YMOBaMH, IMTOPSJIKOM YKIIAJACHHS 1
BHKOHaHHS. 30KpeMa, Ha BIJIMIHY BiJl JOTOBOPY JIOBIYHOTO YTPUMaHHS (JIOTJISTY ) TIPAaBO BIACHOCTI
Ha BH3HAYCHE y CIAJIKOBOMY JIOTOBOPI MallHO MEPEeXOAnTh 10 Ha0yBaya HE B MOMEHT YKJIaJICHHS
npaBounHy (ct. 748 LIK Ykpainn), a nmumre 3i cmepTio Bimuyxysada (ctT. 1302 LIK Ykpaian), ToOTO
BIJINIOBi/Ia4 MPOJOBXKYE 32 HKUTTS BOJOAITH MaHOM, X04a i OOMEKEHHU B TIPaBi pO3MOPSIKATUCS
HUM Ha BiacHuil poscyn [22, ¢. 71]. Koo 000B’a3kiB HaOyBaua 3a ClIaAKOBUM JOTOBOPOM TaKOXK €
O1UIBII IKUPIINM, OCKUIBKH HOTO Ji1 MOXKYTh MaTH HE TUIbKY MailHOBUI, aJie il HeMalfHOBUI Xapak-
Tep. JJoroBip JOBIYHOTO yTPUMAaHHS, B CBOIO YEPry, OXOIUTIOE JIIIe 000B’ 13KkK1 Ha0yBaya 10710 Ma-
TepiaNbHOTO 3a0e3MeYeHH BiqayKyBada. BiAMiHHICTh MiXK CIIaJKOBHM IOTOBOPOM Ta IOTOBOPOM
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JIOBIYHOTO YTPUMAHHS MOJISITae, KPiM TOTO, B IPAaBOBUX HACIIAKAX cMepTi HaOyBada. Y Toi dac sk
JIOTOBIp JIOBIYHOTO YTPUMAaHHS Niepeadayae CraJKoeMCTBO MpaB HaOyBava (BiAMOBIAHO 10 cT. 757
LK VYkpainu y pasi cmepti HaOyBaya oro npasa i 000B’SI3KH MEPEXOATh A0 HOro CraJKo€eMIIIB),
CITaJIKOBHH TOTOBIp MPUMHHSIETHCS 31 CMEpTIO HaOyBava 3TiHO 3aTralbHUX MTOJI0KEHD 3000B’ 32T~
HOTIO IpaBa YKpaiHu.

SIK B yKpalHCEKOMY, Tak i B HIMEIILKOMY IIpaBi YKJIAICHHS CIIaIKOBOTO IOTOBOPY O3HAUaE,
10 TIeH IPaBOYMH MA€E CIPABKHIO 30008’ I3aIbHY CHITY T4, Ha BIIMIHY BiJI 1HJIMBITyaJIbHOTO 3aI10-
BITY, SIKMH y Oymb-sIKUH gyac Moke OyTH BUTBHO 3MIHEHHH YM CKAaCOBAHUH, HE MOXe OyTH po3ipBa-
HUH B OJIHOCTOPOHHBOMY TOPSAKY. BiAmoBigHo 10 3akoHOAaBcTBa YKpaiHM CHaJKOBHU JOTOBIp
MoOXke OyTH PO3IpBaHO CyJIOM Ha BUMOTY Bil4y)KyBaua Yy BHIIAJKy HEBUKOHAHHS HOTO pO3MOpS-
JoxeHsb (a03. 1 ct. 1308 LIK Vkpainu) a6o Ha BUMOTy HaOyBaua y BUINAJAKy HEMOXIIUBOCTI BUKOHATH
po3nopsKeHHs BiguyxkyBada (a03. 2 ct. 1308 LIK Vkpainu). Kpim Toro, HaOyBad 1 Biguy>KyBad
MarOTh MOXKJIMBICTh PO3ipBaTH CIIAIKOBHI ITOTOBIpP SK 32 HASBHOCTI 3romu 000X CTODIiH, TaK # y
BUMIAJIKy HEHAJIS)KHOTO BHKOHAHHS 3000B’sI3aHHs OHIEIO 31 CTOPIH HA MiACTaBl 3arajbHUX MOJIO-
JKEeHb Mpo 3000B’s13aHHsA (CT. cT. 651, 652 11K Ykpainu) 3 IpaBOBUMH HACIIIKAMH, BU3HAUCHUMH
y cT. 653 LIK Ykpainau [7, c. 104; 26, c. 223-224]. Y HIMEIIBKOMY X ITpaBi po3ipBaHHS CIaJIKOBO-
T'O JIOTOBOPY BiJIOYBAETHCS JIUINE HA IMIJCTaB1 CIUILHOI 3TrOM CTOPiH MPO MPUITMHEHHS MTPABOBUX
BimHOCHH (§ § 2290-2292 HILY), ockapxkenns (§ § 2281 ta Hact. HI[Y) abo 0gHOCTOPOHHBOI
BiJTMOBH BiJ IOTOBOPY 32 HAsIBHOCTI BCTAHOBJICHHUX 3aKOHOM IpuuuH (§ § 2293-2295 HILY). Pery-
JIIOBAHHS PO3IPBAHHSA CIIAJKOBOTO JOTOBOPY 3IHCHIOETHCS MEPEBAYKHO 3a CIeLiaIbHUMU HOPMaMH
cnajakoBoro mnpaBa HiMeuumHH, MPaKTUYHO BUKIIIOUAIOUM MOXKIIMBICTH 3aCTOCYBaHHS 3arajibHUX
MIOJIOXkKEHb 30008’ s13a1bHOTO npaBa [13, c. 1137]. OxgHak y BUnaaKky ockapKeHHs A1MCHOCTI criaf-
KOBOTO JIOTOBOPY 4epe3 NeeKTH (HeIOMKH) BOJIi 10 JOTOBIPHOTO 3aIIOBiIATEHOTO PO3MOPSIIKEH-
HS B HIMEIIBKOMY TIpaBi 3aCTOCOBYIOTBCS BCE JK TaKH HOPMH 3arajibHol yactuau § 116 4. 2 HIIY
(HEBHCJIOBJICHAa YMOBA, PO SKY BijgoMo iHIIiN ctoponi) Ta § 117 HILY (dikTuBHMUN Ta ynaBaHUN
MIPAaBOYHH), OCKIIBKN TaKe PO3MOPSKCHHS IO CYTi € JIOTOBOPOM 1 CKIIQJAETHCS 3 Y3TOIKCHUX
BOJICBHUSIBIICHb 000X CTOPiH [19, . 163]. binbIiie TOro, KOHTPAreHT CraAKOIABIT MOKE OCKAPKUTH
JIHCHICTB CMAJIKOBOTO JOTOBOPY Juiie Ha mijgctasi § § 119 ta mact. HILY, ski perynroroTh mpaBo
Ha OCKap>KEHHsI BOJICBUSBICHHS YePE3 TOMUIIKY.

Jamni HeoOXiTHO 3ayBaXKUTH, 1O PO3MOPSIKEHHS CHaIKOABIIs, 3p0o0IIeHe Ti3HillIe Ta B OTHO-
CTOPOHHBOMY MOPSAAKY Y 3aIlOBiTI CTOCOBHO IIPeAMETa PaHille YKIaJeHOTO CIIaJKOBOTO JIOTOBOPY, B
YKpalHCHKOMY TIpaBi € HikueMHUM (203. 2 c1. 1307 LIK Ykpainm). YkpaiHCbKuil 3aKOHOIaBeIb HaMa-
raeThCs TAKUM YMHOM 3aXHCTHTH IHTEPECH CTOPIH, SIKI YKJIAH JIOTOBIp MK CO00K0. Y HIMEIIEKOMY
K MpaBi NependayeHa MOXKIIMBICTh CKaCyBaTH JOTOBIPHE PO3MOPSDKEHHS IIISIXOM CKJIaJICHHS 3a-
noBity (§ 2291 HILY), nist sKOTO 3aJISKUTh BiJl 3TOMU 1HIIOI CTOPOHU JOTOBOpY. CITUIBHUIA 3aI1OBiT
TOAPY KT a00 OTHOCTATEBHX MAPTHEPIB 3apPEECTPOBAHOTO COFO3Y, 3riiHO 31 cT. 2292 HILY, Takox
MOKE CITyTYBATH IiJICTABOIO CKACYBAHHS PaHillle YKIIaJCHOTO HUMH CIIaJKOBOTO JOTOBODY.

VY 3akoHOAABCTBAaX 000X KpaiH CIIaJIKOBUIL JOTOBip Mae OyTH BUMHEHUI y MHCEMOBIH (opmi
Ta 000B’s13k0BO 3acBimueHuii HotapiycoM (cT. 1304 LIK Ykpainu y moeananHi 3i cT. 55 3akoHy
VYkpainu «[Ipo HoTapiar»; m. 1 a63. 1 § 2276 HILY). Ilpu HOTapiasibHOMY MOCBIIYEHHI CIIaJKOBOTO
JIOTOBOPY B YKpaiHM BCTAHOBIIIOETHCS 3a00pOHA BiJ4y)KEHHS MaiiHa, 110 J0JATKOBO «IiATBEp-
JOKy€E 00csAT MaliHa, siKe TiJIsrae MaiOyTHbOMY BiIUyKeHHIO» [27, ¢. 4].

BucnoBku. TakuMm 4iHOM, MOXKHA 3pOOUTH BUCHOBOK, IO CIIAIKOBHI JOTOBIp B YKpaiH-
ChKOMY 3aKOHOJIABCTBI € THCTUTYTOM JIOTOBIPHOTO TIpaBa, a He craJakoBoro. [TopiBHIOWOYH 31 criaji-
KOBHM JIOTOBOPOM 32 3aKOHOJaBCTBOM HiMeuunHw, SIKHif € CAMOCTIHHUM BUIOM CIIaJKyBaHHS I10-
PsiA 13 3aIOBITOM 1 3aKOHOM Ta MICTHUTh PO3MOPSDKEHHS Ha BUMAJIOK CMEPTi, HacaMIiepe/1, o0
MIPU3HAYCHHS CIIAJIKOEMIIS, YKpATHChKa KOHCTPYKIlisl PEryitoe JIMIe MOB’ si3aHi 31 CHaJIKyBaHHIM
3000B’s13aIbHO-IIPABOBI BITHOCHHU, OOTSKEHI BIAKIIANATBHOIO YMOBOIO (CMEPTIO BiAUyXyBada).
Oco0n1Bo ci1ifl BiI3HAUNUTH, 1110 HIMELbKUI 3aKOHO/IaBellb, Ha BIAMIHY BiJl yKpaiHCBKOTO, 3a0e3Ie-
YHB JIeTalIbHE PETYIIIOBAHHS YKJIaIeHHs JOTOBIPHOTO 3all0B1IaIbHOTO PO3MOPSIKEHHS, BpaXyBaB-
M [IpY OFOMY HOTO TONBIHHY IpaBoBY mpupony. B YkpaiHi xk uepe3 BiICYTHICTh OMHO3HAYHOTO
MiAXOMY IO PO3YyMIHHSI CYyTHOCTI CIIAJIKOBOTO JOTOBOPY Ta, HacaMIIepe, BiAMPallbOBAHOTO MeXa-
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Hi3My OTO BUKOPUCTAHHS 1€l MPaBOYMH HE OTPUMAB HAJIC)KHOTO BU3HAHHS SIK CepeJl HacelIeHH,
TakK 1 cepesl HOTapiyciB, SKi 10C1 3 HEJJOBIPOIO CTABIATHCS 10 KOHCTPYKIIT CIIaJIKOBOTO IOTOBOPY Ta
CKOpillle BipaKyIOTh CBOIX KIIIE€HTIB Bij MiJANMCAaHHA MOAIOHOro 10oroBopy. | moku ykpaiHChKuUi
3aKOHOIABEIb 3ATHIIAETHCS OC3IIEBUM MO0 YCYHEHHS HEIOMIKIB B PETYIIOBaHHI CIIaJKOBOTO J0-
TOBODY, BiH IIle He pa3 Oy/ie 00’ €KTOM HAyKOBHX JIOCIIPKEHb YIYCHUX-TTPABHUKIB.
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ABTOHOMISI OCOBH: OCOBUCTE I CIMEMHE KUTTS

VY cTaTTi pO3mIIIAIOTCS Ta ACTANI3YIOTHCS CKII0B] IHCTHTYTY OCOOHCTHX HEMai-
HOBHX TIpaB, 10 3a0e3MeUyIOTh ColliajbHe OyTTs (Di3UIHOT 0COOH, BHOKPEMITIOIOTHCS
poOIIeMH po3MEKyBaHHS cepH MpaB Ta IHTEPECIB (Pi3UUHOI 0COOH, aKIIEHTYEThCS
yBara Ha OCOOJIIMBOCTSIX peati3amii 0COOMCTOro 1 CIMEHHOTO KUTTS (i3HIHOT 0COOH.

Knrwuosi cnosa: Qizuuna ocoba, ocobucme i cimetine scumms ocoou, ocooucmi
HeMAUHO8I npasa, npusamme dcummsi QisudHux ocio.

B crarbe paccmarpuBaroTcs M 1€TaIU3UPYIOTCS COCTABISAIONNE HHCTUTYTA JIHY-
HBIX HEMMYIIECTBEHHBIX MPaB, 00eCIEYNBAIOIINX COIIMATLHOE CYIIECTBOBaHUE (H-
3UYECKOTO JIUIA, BBIIEISIOTCS MPOOIeMbl pa3MeKeBaHusl cephl PaB U HHTEPECOB
(DU3UYECKOTO JIMIIA, aKIICHTUPYETCS BHUMAaHUE HAa OCOOCHHOCTSIX peaM3aluy JIu4-
HOW M CeMEWHOM KU3HU (DU3HUIESCKOTO JTUIIA.

Knruesvie cnosa: ¢usuveckoe auyo, 1udHas U ceMeundas JCU3Hb QU3ULECKO20
AUYA, TUUHBIE HeUMYWECTBEHHbIe NPABA, NPUBAMHAS HCUHD (DUBULECKUX TUY.

The article discusses and details the components of Institute of the personal non-
property rights that provide social being of the physical person, allocated the problem
of delimiting the scope of the rights and interests of individuals, the author focuses on
the peculiarities of the realization of private and family life of individuals.

Key words: physical person, personal and family life of the person, moral rights,
privacy of individuals.

Beryn. IIporiec po3BUTKY CyCHIILCTBA, MOCTIHHI AMHAMIYHI 3MIHH 3aKOHOJIABCTBA, CTPIMKa
COIIIOJIOTI3aITis, PO3IIMPEHHSI TIEPEITIKY 1 HATIOBHIOBAHOCTI PI3HUX 0a3 JaHUX MPO 0CO0Y, a TAKOK
1H(POPMATUBHI MOXIJIMBOCTI KOXKHOT JIFOJMHU JIeNIai OiJIbIlIe aKTyasi3ytoTh MOTPEOU KOXKHOTO 1HIH-
BiJla KOHTPOJIOBATH Pi3HOMaHITHY iH(OpMAIIliFo CTOCOBHO cebe, CBO€T puBaTHOI chepu.




