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IPABOYTBOPEHHS IK CAMOCTIMHE MOHSATTS:
JOKTPUHAJIBHI HIAXOAU 1O PO3YMIHHS

VY cTaTTi aBTOPOM 3/IiMICHEHO aHaNli3 CTaHy HayKOBOTO JOCITIKEHHS 0COOIMBOC-
Tell MPaBOYTBOPEHHS B Cy4aCHUX yMoOBax. HaronomeHo Ha cydacHHUX MpPaKTHUHHX
0COOJIMBOCTSX PO3BHUTKY IPABOYTBOPEHHS. Y3araJbHEHO MicIe MPaBOYTBOPEHHS B
MOHATIHO-KaTeTopialbHOMY arapari IopuaAndHOi HaykH. CTPYKTYpOBaHO PO3yMiH-
Hs IPaBOYTBOPEHHS BIAMOBIIHO IO KPUTEPIIO 3HAYCHHSI.

Kniouogi cnosa: npasoymeopenns, (popmyeanus npasa, npasomeopuicms, NoHs-
MillHO-Kame2opianbHutl anapam PUOULHOI HayKu.

B crarbe aBTOpPOM OCYIIECTBIICH aHAJIU3 COCTOSHHS HAyYHOTO HCCIIEIOBAHMS 0CO-
OeHHOCTEH MPaBOOOPA30BaAHMS B COBPEMEHHBIX YCIOBHSIX. BbIIeNeHB 0COOEHHOCTH
COBPEMEHHBIX MTPAKTHYECKUX aCHEeKTOB Pa3BUTHs PAaBOOOPa30BaHKs. YCTaHOBICHO
MECTO IPaBOOOpa30BaHMs B MOHATHIHHO-KaTErOpHaIbHOM armnapare FOpHIHYeCKOH
Haykn. CTpyKTYypUpOBaHO MOHMMAaHHE NTPaBOOOPa30BaHUS B COOTBETCTBUH C KpHUTe-
pHeM 3HAYCHHUSI.

Knroueswie cnosa: npasoobpasosanue, Gopmuposanue npasda, npagomeop-
4ecmeo, NOHAMUUHO-KAMe20PUATbHbIL ANNapanm 10puOUeckoll HayKu.

In the article the author made an analysis of the state of scientific studies of
the law-making in the modern world. The features of today’s practical aspects of
law-making development. Law-making established place in the categorical appara-
tus of jurisprudence. Structured understanding of law-making accordance with the
criterion of meaning.

Key words: law-making, formation law, law-making activities, categorical
apparatus of jurisprudence.

Beryn. KitouoBuM 3araiibHOTEOPETUYHHM ACTIEKTOM HAYKOBOTO JIOCII/KEHHSI OY/Ib-SIKOTO
siBrIa abo mpouecy npaBOBo'l' JUHCHOCTI € MOHSTIHHI 3aKOHOMIPHOCTI, SIKi Bi/:[06pa>1<aIOTL roro
Miclle B MOHSTIHHO- KaTeroplanLHOMy arapari FOPUIMYHOI HAYKH, HAJAIOTh MOXKJIHBICTB BiJO-
KPEMHTH BiJl 1HIIHMX SBHII 1 Hpouecm BCTAHOBUTHU 1 OXapaKkTepU3yBaTH HOr0 O3HAKH, a TaKOXK
OOTPYHTYBATH HAHOUTBII TOIIIbHE BH3HAYCHHS MOHSTTS, sIKe 00’ €KTHBHO Ta BCECTOPOHHBO Xa-
paKTepH3yBaTHME JOCTIKyBaHe sIBHUIE a00 }Z[OCJIIJI)KyBaHI/II/I mpouec. O6FPYHTYBaHH$[ MOHSATTS
BIJIMIOBIIHOTO siBUIIIA 200 mporecy B METOJOJIOTIYHOMY BIJHOIIICHHI HAJa€ MOXIIUBICTh OXapak-
TepU3yBaTu 3aKOHOM1pHOCT1 sIKi 00’€KTHBHO TOTPEOYIOTH HayKOBOTO Mi3HAHHS, 3a0e3Meuyroun
BCEOIYHICTh, CHCTEMHICTD Ta pezyﬂLTaTHBHwTL HAyKOBOTO JIOCIIIIPKCHHSI.

[oHsATIiHI 3aKOHOMIPHOCTI TIPABOYTBOPEHHSI 3aiiMAIOTh ICHTPAJIBHE MICIIC B CUCTEMI Hay-
KOBOTO aHaJli3y 3araJbHOTEOPETHUHMX aCHEKTiB BKA3aHOTO ABHINA. IX HaykoBa po3poOka MOTEH-
IiWHO HALliJIeHa HA:

— BCTAHOBJICHHSI CAMOCTIHOTO XapaKkTepy MpaBOyTBOPEHHS B CUCTEMI IPABOBUX SIBUILI, BH-
3HAYCHHS MOXJIMBOCTEH PO3MEXYBaHHS IPABOyTBOPEHHS Ta IHIIMX SIBUII MPAaBOBOI IIHCHOCTI;
BCTAHOBJICHHS B3aEMO3B 3Ky 3 HUMH Ta BU3HAYCHHS HOTO POJIi;
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— 3’5ICyBaHHsI O3HAK MPABOYTBOPEHHS, SIKi BiIOOPaKaroTh HAHOLIBII CTaNi Ta aBTEHTHYHI
HOro XapaKTepUCTUKH SIK TIPABOBOTO SIBUIA, 3AIHCHECHHS aHaJi3y 03HAK MMPaBOYTBOPEHHS Ta PO3-
KpUTTA iX 3MiCTY;

— BU3HAYCHHS CaAMOCTIHHOTO 3HAYCHHS MPABOYTBOPEHHS B CHUCTEMI MOHSTIHHO-KAaTEropi-
QIIBHOTO arapary IOPUIUYHOI HayKH, BIAMEKYBAHHS MOTO BiJl iHIIMX MOHATH Ta KaTeTOpii IOpH-
JINYHOI HAyKH;

— y3araabHEHHS Ta yH1(b11<au1}o JOKTPHUHAIFHOTO BU3HAYCHHS IIPABOYTBOPCHHS Ha ITiACTaBi
BHOKPEMJICHHUX 1 MPOaHaIi30BaHUX 03HAK BKA3aHOTO MOHATTS.

IMocTraHoBKa 3aBIaHHS. AKTYalbHICTh HayKOBOTO ITi3HAHHS MOHSATIMHUX 3aKOHOMipHOC-
Tell MPaBOYTBOPEHHS Y HAC HE BUKJIMKAE CYMHIBIB, IO MiATBEPIKYETHCS HE TIIBKH BKa3aHUMH
apryMeHTaMmH, ajie i AMHAMIKOIO PO3BUTKY CYyCIIiJIbCTBA, B3a€EMONIPOHUKHEHHIM IIPABOBUX CUCTEM,
TEHJICHIIIEIO 10 YHI(iKaIlii MpaBOBOTO PEryIIOBAHHS TOIIO. TaKMM YMHOM 3aBIAHHSM I[LOTO Hay-
KOBOTO ITOCTI/IKEHHSI € HaJJTaHHS XapaKTePUCTHKH IOHITIHHUX 3aKOHOMIPHOCTEH IpaBOyTBOPEH-
HSI; aHAITI3 Ta y3arajJbHEHHS JOKTPHHAIBHUX ITiXOIIB 10 PO3YMIHHS MOHATTS «IIPaBOYTBOPEHHS.

PesyabraTu gocaimkenns. [IoHATTS «paBOyTBOpPEHHS» B IOPHIUUHIN JiTepaTypi po3-
KPUBAETHCS BACHUMH JOCUTH PO3MOPOIICHO 1 HeoaHO3HauHO. CripoOyeMO 3IHCHATH aHall3 JIOK-
TPUHAIBHUX MIXO/IB IO PO3YMIHHS MOHSTTS «IIPABOYTBOPEHHS» Ta BUOKPEMHUTH Ti ACTICKTH, SKi
MOXYTh OyTH MOKJIaJIeHI B OCHOBY HOTO TIOAAJBIIOTO YAOCKOHAJICHHSA. B ropuanyHii miTepary-
pi HaMOINBII aKTUBHO MOHSTIHHI acleKTH NMPaBOyTBOPEHHS PO3KPUBAIOTHCS 3 APYroi MOJOBHHI
XX cr. Lle nosiCHIOEThCS IEBHUM MIEPEOCMUCIICHHIM TPAAULIIHHUX MOTIISAIB Ha JiepKaBy Ta paso,
SIKi c(OPMYBAIKUCH B PaAsHCHKIN topuanyHiid Haymi y 20-30 pokax XX cT. BuzHaueHHs MOHAT-
TSI «IPABOYTBOPEHHs» Ha0yBa€e 0araroaceKTHOTO XapakTepy, A€ 32 OCHOBY TaKOTO BU3HAYCHHSI
BUYCHHMH OEpyThCSI KOHKPETHA OCOOIUBICTH NMPABOYTBOPEHHS 200 IX CyKymHicTh. [lommpenum €
MiAX1, 3TIAHO 3 SKUM MPaBOYTBOPCHHS BH3HAYAETHCS SIK KOMIUIEKC (pakTopiB (YMOB, 0OCTaBHH)
KUTTEAUTLHOCTI CYCIIIBCTBA, 10 CIPUYMHSIE BUHUKHEHHSI TipaBa. Takuil mijaxia 3acCHOBaHWH Ha
i71e1 IepBUHHOCTI MaTepiajJbHUX BIJIHOCHH Ta BTOPHHHOCTI TIpaBa, Jic TIepIli BU3HAYAIOTh ITPABO Ta
00YMOBITIOIOTH HOTO TMOJaNBIINI PO3BUTOK. B miTepaTypi BKasyeThCs HA Te, IO PO3YMIHHS JDKe-
pern mpaBa B MaTrepialbHOMY 3Ha4eHHI (DaKTHUHO XapaKTepH3ye yTBOPCHHs IpaBa, TOOTO KOMII-
JeKC CHEeHU(IUHIX MaTepiabHUX YMOB >KUTTEAIAIBHOCTI CYCHUIBCTBA, SIKi Y CBOIll CyKyHmHOCTI
ab0 yepe3 0coOMUBOCTI (PyHKIIOHYBaHHS OOYMOBIIOIOTH BUHUKHEHHS NIPABOBHUX IOJIOXKEHb, SIKi
3aKpIILTIOIOTh HOPMH TpaBa. [IpuaoMy BIIKHIAETHCS 111esl CTUXIHHOCTI BUHUKHEHHS MPaBa, a OK-
peMo 3a3Ha9a€eThCs, IO B I[HOMY IPOIIECi OCHOBHY POJIb Biirpac nepikaBa, sika i BU3HAYAE 3MiCT
MPaBOBHUX TOJIOKEHb, HAJIA€ TM BIAMOBIIHOI (opMHU Ta B momajibiioMy iX rapantye [1, c. 32, 40].
JocnimpKyrodun mpoOieMaTHKy MPaBOTBOPUOCTI B COIIANIICTHYHIN JeprKaBi, BUCH] OMIOCEPEIKOBAHO
06FPYHTOBYIOTB TTOHSTTS «COIIAIbHUI mporec (hopMyBaHHS TO3UTHBHOTO TIPaBay, IiJl IKUM PO3Y-
MIETBCS B3a€MOJIisl PI3HOMAHITHHX COIIaTbEHAX q)aKToplB Ta X moAa b BIUIMB HA (bOpMYBaHH}I
TPaBOBHX HOPM, IO 00’€KTHBHO CKJIQIAIOTHCS 1 CyO €KTUBHO BUSBISIOTHCS B KHUTTI CyCHlJ‘ILCTBa
1 nepxaBu. BkazaHe MOHATTS PO3KPHBAETHCS Yepes PO3yMiHHS HOTO TpoLeCyanbHuX aCTIEKTIB, /e
3aBEPIIATBHOI0 CTAJII€I0 € CTAisl AiSIBHOCTI MPaBOTBOPYHX OpraHiB Aep:KaBH 31 CTBOPEHHS a00
BHU3HAHHS 1 3aKPIIJICHHS B IOPUAMYHO 000B’sI3K0BiK (hopMi HOpM MO3UTUBHOTO Mpasa [2, ¢. 112].
[TuTanHs PO yTBOPEHHS MPUPOJHOTO [IPaBa BUCHUMH HE IMiTHIMAETHCS, B TOH JK€ YaC OCHOBHUIM
aKICHT 3pO0JICHO Ha POIIi JepiKaBU B I[LOMY IPOIEC] K Cy0’€KTa, M0 HAIUICHUH MOHOIIOIBEHIM
MIPaBOM Ha BU3HAHHS 1 3aKPIIUICHHS HOPM ITO3UTUBHOTO TIpaBa.

B Mexax Takoro miaxoay po3risiae npaBoytBopeHHs B.B. CrenaHsH, skuid y pajstHChKIH
opundHii Hayi y 1980-X pokax oIHUM 3 TEpIIUX JOCTITUB TCOPETUKO-TIPABOBI Ta MPaKTHY-
Hi 0COONMMBOCTI MPAaBOYTBOPEHHS HA MOHOTpadidHOMY piBHI. BueHuil TpagumiiHo 11 TOTo yacy
BUXOJIUTh 3 TOJIOKEHB JIIAJIGKTUYHOTO MaTepiani3My Ta 3iHCHIOE aHaIi3 0COOIMUBOCTEH CYCIib-
HUX BiIHOCHH SIK OCHOBH ITPaBOYTBOPEHHS, PO3IVISIAI0UH iX SIK TaKi, 10 3yMOBJICHI 3arajlbHOKIIA-
COBHMMHU (3arajbHOHAPOJHUMHM) iHTepecamMu. B moganblioMy BYEHHUH JeTanizye XapaKTEepUCTHKY
MIPaBOYTBOPCHHS Ta JTOXOIHWTh BHCHOBKY PO MOXKJIMBICTh BU3HAYCHHS BKA3aHUX IHTEPECIB K
(haKTOPIB CYCIITBHOTO PO3BUTKY 1 MOXKITMBOCTI iX MOALTY HA 00’ eKTUBHI Ta cy0’ exTuBHI. [1ix mpa-
BOYTBOPCHHSIM BUCHHHU PO3yMi€ KOMIUIEKC BKa3aHUX (PAKTOPIB, a TAKOXK TAKy iX XapaKTEPHCTHKY,
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SIK OOyMOBJICHICTh 3arajbHOKJIACOBUMHU (3arajlbHOHAPOJHUMH) iHTEpecaMu, MOXKIUBICTh TIOALTY
(bakTopiB Ha 00’ €KTHBHI Ta Cy0’€KTHBHI. B monanpiioMy BUeHUH 311HCHIOE aHATI3 TAKKX 0COOIH-
BOCTE IPaBOYTBOPEHHS, SIK:

1) mporec B3a€MOIii 00’ €KTHBHUX 1 Cy0 €KTHBHUX (PaKTOPIB TPaBOY TBOPCHHSA, AKHIA 3niiic-
HIOETHCS B TaKii MOCTITOBHOCTI: a) (bopMyBaHHﬂ 1 PO3BUTOK HpaBOCBl,Z[OMOCTl 1 BOM TaHY040r0
KJIacy CyCHUIBCTBA, @ MOKIIMBO, 1 BOJII BCHOTO HAPOy, O) BHSIB CBIZIOMOCTI 1 BOJIi Uepe3 iHANBIAY-
aITbHy 200 KOJIEKTHUBHY CBiIOMICTB 1 BOJIO KOMITETEHTHHX ITOCAIOBHX 0Ci0 Aep>KaBH (IIpaBOTBOPUY
BOJIIO); B) (hopMaJti3amis IpaBOTBOPYOI BOJIi Y BUIVISLII 3aKOHY;

2) mporiec NpaBOyTBOPCHHS, SIKMI MEPioAN3y€eThCS BUCHUM Ha JIBA €TalH, a came: 00’ €K-
TUBHHH €Tal, B MEXax sIKOTO BiOyBa€eThcsl (POPMYBAHHS, PO3BUTOK Ta YCTAJCHHS 00’ €KTUBHHUX
(hakTOpiB 110JI0 CTBOPEHHS MPABOBUX HOPM Ta HAJaHHSA iM BIAMOBIAHOTO (0OYMOBIEHOTO IIMMHU
(haxTopamun) 3micty. HacTynmHuMm eTaniom BUeHUI Ha3uBa€e cy0’ €KTUBHUH eTall, BIAIOBIHO JI0 SKO-
TO BiOYBA€THCS BHSB Ta aHaJI3 (PaKTOPIB, SIKI BHHUKIH HA TIEPIIOMY eTarti, (GOpMyBaHHS i pO3BU-
TOK CYCIHIJIbHOT TPABOCBIIOMOCTI 1 BOJII, & TAKOXK 1X MOJAJIBIIHKA BUPA3 Y BUNISIL ICpyKaBHOI BOJII,
SIKIM HajlaeThest popma 3akony [3, c. 28].

OKpeMHM TIiTX0Z0M JT0 BU3HAYECHHS MOHATTS IPaBOyTBOPCHHS MOYKJIMBO HAa3BaTH IIPOIIECY-
QIBHUH TIIX1J, 3T1IHO 3 SKUM IIPABOYTBOPCHHS BU3HAYAETHCS Yepe3 TEOPI0 FOPUIMIHOTO TIPOIIe-
Cy, TOOTO SK SIBUIIIC, IO CKIIAJAAETHCS 3 KOMILIEKCY MPOIECYATbHUAX CTallill (€TamiB), K1 B3a€MO-
OB’ s13aH1 MK COOOIO Ta B MEXKaX SKHUX BiJIOyBA€THCS B3a€EMO/Iis 3 IHITMMH SBUIIAMH 1 IPOIIECaMH
MIPaBOBOI peanbHOCTI. JIOCUTh YacTO TaKUi MiAX1/ 3aCHOBAaHUN HA PO3MEKYBaHHI IIPAaBOTBOPYOCTI
Ta IPaBOYTBOPEHHS, SIKE 31HCHIOETHCS, 30KPEMA, 1 Ha PiBHI PO3MEKYBaHHS iX MPOIECyaIbHUX Xa-
PaKTepUCTHK. 3 NpolecyabHUMH BIACTUBOCTSMH MPABOYTBOPEHHS MOB’SA3y€ BU3HAYEHHS 1IbOTO
nousATTs A.K. MyxTapoBa, sika JOXOJUTh BUCHOBKY, III0 TPaBOyTBOPEHHS — II€ TIPOLIEC, Yepe3 STKUH
3IIACHIOETHCS TpaHChOPMAITis ColiaIbHUX (PAKTOPIB y FOPUIANYHI HOpMH [4, c. 3].

3 90-x pokiB XX CT. CIIOCTEpITaeThCsl 3HAYHA AKTHBI3allil HAYKOBUX JOCIHIDKECHb TIpa-
BOYTBOPEHHS B IIIOMY, OKPEMHX HOTO TEOPETUKO-TIPABOBUX Ta METOAOJIOTIYHHUX ACTEKTIB, THIINX
CYMIKHEX SIBHII 1 ITPOIIECIB, TAKHUX SIK MPABOTBOPUICTh, HOPMOTBOPUICTh, 3aKOHOTBOPUICTB TOIIIO.
e 3yMOBITIOE 1 pO3BUTOK HAYKOBHUX i/1€Hi, IO CTOCYIOTHCS MOHATIITHNX acCTEKTiB IPaBOYyTBOPECHHS.
Crix migKpecinTH, 0 3HaYHE YMCIIO TOMIsIIIB BUCHUX HACIiAye Ta IePEOCMHUCIIOE 1/1ei MpaBo3-
HABI[IB MUHYJIMX TIEPiOJIiB, JOMOBHIOIOUH iX, 3MIHIOIOUM a00 MOE€aHY0UH 1€l Mixk coboro. Tak, B
ACIIeKTi pO3yMiHHS ITPABOYTBOPEHHS SIK KOMIUIEKCY (akTopiB (YMOB, OOCTaBHH) KHUTTEAISITBHOC-
Ti CYCIILJIbCTBA, SIKi BU3HAYAIOTH YTBOPEHHS MpPaBa, BUCHUMH MPOMOHYETHCS Tl TOHITTIM IIpa-
BOYTBOPCHHSI PO3YMITH MMOEIHAHHS COIIOKYJIBTYPHHX HPAaBIJI CIIBXHTTS JIONSH Ta MEXaHi3MiB
HaJaHHS iM 3arajgbHOO00B’s3KOBOTO cTarycy [5, ¢. 139]. A.B. IlonskoB, aHamizyroun (peHOMEH
MIPaBOTeHE3Y, CTBEP/DKYE, MO €JMHOIO IMiJICTABOK BUHUKHEHHS 1 (POpMYBaHHS paBa € HasBHICTD
KOMYHIKaTUBHUX COITIOTICHXIYHUX Ta COILIOKYJIBTYPHHUX YMOB, & CaMe IIPaBO B MOAAJBIIIOMY € TICB-
HUM TIOPSAKOM KOMYHIKaTUBHHX BiZHOCHH, III0 BUHUKAIOTh HA OCHOBI HOPMAaTHBHO-IIPABOBO]I iH-
TeprpeTanii pi3HOMaHITHUX MPAaBOBUX TEKCTIB [6, c. 235-242]. dakTu4HO Taki iAei BYEHOTO Tak
CaMo MOB’A3YIOTh PO3YMiHHS IPABOYTBOPEHHS 13 CUCTEMOIO YMOB 1 (haKTOPiB COLIOKOMYHIKaTHB-
HOTO XapakxTepy.

B KxoHTEKcTi po3yMiHHA MPaBOT€HE3y PO3KPUBAETHCS BU3HAUYEHHS MOHATTS MPAaBOYTBOPEH-
HS 1 aBTOpaMH MiIPYYHUKA «AKTYaIbHI IIPOOIEMH Teopil mpaBa Ta aepkaBm». O3HAYCHE MOHATTS
PO3IISIIAETHCS] BYSHHUM 3 TIO3HUIIIT 3MICTY TeHE3H IpaBa, [0 BKIIFOUAE B ce0e KOMIUIEKC iIHCTPYMEH-
TiB, TOOTO CYKYITHICTh (hOpM, METOJIIB 1 3ac00iB BUHUKHECHHS, PO3BHUTKY 1 3MiHH TIpaBa K CHCTe-
MH TIPaBOBUX HOPM [7, c. 64—66]. Take po3yMiHHS (aKTHYHO MOETHYE ifel COIiaIbHOT 3yMOB-
JICHOCTI MPaBOYTBOPEHHS Ta HOTO 1HCTPYMEHTAJIBHOTO MpU3HAYCHHS. 3a3HAUCHE MiATBEPIKYE i
H.M. Cenunsik, BKa3youu Ha Te, 0 B Cy4acHI OPUANYHIN JiTeparypi MOHATTS «IIPaBOYTBOPEH-
HSD» TPAJUIIHHO PO3ITISIAETHCS SIK TOTOKHE MPABOTBOPYOCTI, 1€ OCTAHHE 3BOAUTHCS JI0 3aKOHO-
naByoi JisbHOCTI. [IpoTe BUeHMH KPUTHKYE TaKHMid MiAXiJ Ta HAroJIOIIy€e Ha TOMY, IO Cy4acHi
MIPOLECH BUJIICHHS B CHCTEMI JKEpEIl Cy4acHOro yKPaiHChKOTO MpaBa i3 3aKOHOAaBYMMU aKTaMH
JIOTOBOPiB HOPMATUBHOTO 3MICTY 1 FOPHIMYHHUX 3BHYAIB J]a€ 3MOT'Y TOBOPHUTH PO IIPABOTBOPUICTH
SIK TIPO IIMPIIY 33 CBOIM 3MICTOM KaTeropito. Te CTOCYETBCS 1 MOHATTS «IIPaBOyTBOPCHHSD, SIKE
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CIPUIAMAETHCS BUCHUM SIK TOTOXKHE TIOHSTTIO «IIPaBOTeHE3». X0ua MPaBOTBOPUYICTh JOKTPHHAIBLHO
CJIiJl pO3IIISAAATH BiTHOCHO IOPUAWYHOT TeXHIKH (POPMYBAHHS 1 HOPMATUBHOTO 3aKPiIUICHHS Ipa-
BOBHX HOpPM, a IPABOTBOPYHI NPOLEC YHI(PIKOBAHO Ma€ XapaKTEPH3yBAaTHCh SIK TAKHH, IO Ma€e
TUTBKY TEXHIKO-FOPUINIHUH Xapakrep [8, ¢. 38].B TakoMy >k KOHTEKCTi aHai3y€e TPaBOYTBOPEHHSI
B CydYacHid ropuanuHiil Hayii i B.B. TpodimoB, skwuii 31iiiCHIOE pO3MEKYBaHHS MPABOTBOPUOCTI
1 TIPaBOYTBOPEHHS B KOHTEKCTI IX py3HAYCHHS. BueHuil Harojouye Ha TOMY, IO, BU3HAYAI0UHN
TOHATTS PABOYTBOPCHHS B KOHTEKCTi MPaBOTBOPUOCTI Ta BU3HAIOYH 33 MPABOTBOPUICTIO OCHO-
BHE 3HAYCHHs, MMOPIBHSHO 13 TPaBOY TBOPCHHSM, 0e3 MPaBOTBOPUOCTI PABOYTBOPECHHS HE ICHy€
TOJIi, Ha TIEPEKOHAHHS BUEHOTO, BIJICYTHI CMHCI BHOKPEMIIIOBATH MPABOYTBOPEHHS B TOHSTIH-
HO-KaTeropiaJilLHoOMy arapari, a Horo po3yMiHHsI CJTiJi OTOTOXKHIOBATH 13 TOHATTSAM MPaBOTBOPUOCTI
[9, c. 51]. Ha nHamy mymKy, BU€HHH B IIJIOMY CIIpaBeIMBO HAroJOUIy€e Ha HEAOUIIBHOCTI TOTOX-
HOT'O PO3YyMiHHS MPABOTBOPUOCTI Ta MPaBOYTBOPEHHSI, @ TAKOXK HEAOLIBHOCTI BKJIAAaTH B OCHOBY
BH3HAYCHHS IPABOyTBOPCHHS PO3YMiHH MPAaBOTBOPYOCTI. B TOM jke 9ac KaTeropuaHo iX po3mMex-
OBYBAaTH TaKOX HEJOLIIbHO, OCKIIBKH IIi SBHIIA B3aEMOIOB’s3aHi, BIIMOBIIHO, 1 1X MOHSTIHHE
BHU3HAYCHHS € Ta Ma€ OyTH B3a€MOIIOB’si3aHUM. Takuii Mmijaxig oOIPyHTOBYEThCS PO3YMIHHSAM YHi-
BEpCaITBbHOI Ta MOHOTIOIFHOI PO IEpKaBH Y CTBOPEHHI MPABOBUX HOPM, IO HE MOXXE MaTH He-
CBIJIOMOTO CTUXIMHOTO XapaKTepy, BUXOJSYN 3 CyTHOCTI CaMOi Iep>KaBu. Y CBOIO Yepry, BiJIMOBiIb
Ha TIMTaHHS CIIBBIIHOMIECHHSI TPABOTBOPYOCTI Ta MPaBOYTBOPEHHSI 3BOJAUTHCS 10 OTOTOKHEHHS 32
CMUCIIOM CIIiB «TBOPEHHS» Ta «yTBOPEHHS», SIKi 3PEUITOI BU3HAYAOTH OJJHAKOBHH pe3ynbTrar. Mu
HE MIATPUMY€EMO B LINIOMY TaKHH MiJIXiJ, OCKUIBKHU BiH (DAKTHUHO IITYYHO OTOTOXKHIOE MOHATTS
MIPaBOYTBOPEHHS Ta MIPABOTBOPUYOCTI, 3aJIMIIAE 11032 YBArOIO Bi/IMOBIIb HA MTUTAHHS Bijl 4OTO 3ajie-
JKHUTB 3MICT IPABOBUX HOPM, II0 OOYMOBIIIOE HOTO IMOSIBY, 3MIHY Ta CKacyBaHHS, 3MICT Heo(]imiii-
HOTO eTaIry YTBOPEHHsI ITpaBa, (haKTopiB, sIKi BIDTMBAIOTH HA MPABO, 3MICT TBOPEHHSI Ta YTBOPEHHS
paBa TOIIO.

JlocHTh TIOMUPEHUM B CydYacCHIH JIITEpaTypi 3aJIMIIAE€THCS 1 MPOIECYaTbHUH MiAXIJ JI0 BU-
3HAUCHHS TIOHATTS MPABOYTBOPEHHS. Tak, MOHATTSA MPaBOyTBOPCHHS BU3HAYAETHCS UEpe3 poO3y-
MiHHS ITPABOTBOPYOCTI Ta 1X PO3MEKYBaHHs 32 MPOIECyaTbHUM KpuTepieM. CTBEPIKYETHCS, 110
MPaBOYTBOPEHHS BKIIOYA€ B ceOe He JIMIIIE MPOIIeC BTIICHHS Jep KaBHOI BOJII Y 3aKOH Ta 1 ohopm-
JICHHS y BUIVIAJI PI3HOMAHITHUX HOPMaTUBHO-NIPAaBOBHX akTiB [10, c. 660—661], ane 1 Bech mia-
roToBunii porec GpopmyBanHs mnpasa [11, ¢. 763], fioro ynopsaKyBaHHs 1 pO3BUTOK Y Pi3HHX ac-
nekrax i HanpaMax [12, c. 104]. B cy4acHuX I0pUIUYHUX IKepeaax HIeTbes BKe PO BU3HAYCHHS
TPaBOYTBOPEHHS SIK 3arallbHOTO MPOECY q)opMyBaHHﬂ pasa, 110 € COIialIbHO 3YMOBIICHUM, SIKAI
BI,I[6YBa€TLC}I 0e3repepBHO, OCKITBKU MMOCTIHHO BHHUKAIOTH HOBI BHIU CyCl‘IlJ‘ILHI/IX BiZTHOCHH,
HOBI Cy0’€KTH BIMaraloTh BU3HAHHS CBOTO IIpaBa, a CTapi — pO3MHUpPEHHs a00 3MiHU CBOIX IIPaBo-
BHX MOXUIMBOCTEH [13, ¢. 378]. B pesynbrari BueHUME (OPMYITIOETHCSI KOHKPETHE BU3HAYCHHS 110-
HATTSI «TIPABOYyTBOPEHHS, /I SKUM BOHH PO3YyMIiIOTh TPUBAINN O€3MepepBHUI COIIOKYIBTYPHHH
IIpOIIeC BU3HAYCHHS 00’ €KTHUBHUX MOTPEO Y MPaBOBil periaMeHTalii CyciIbHUX BITHOCHH Ta iX
IOPUINYHOTO O(OPMIICHHS JIEpIKaBOIO a0 1HIINMM NIPABOTBOPUUM Cy0 ekTOM [13, c. 378]

Tak caMO pO3BHUBA€ETHCS 1 IHCTPYMEHTAIbHA XapaKTePUCTHKA TPABOY TBOPCHH, BiJINIOB1JTHO
JI0 SIKOi IPaBOYTBOPEHHSI BU3HAYAETHCS SIK CYKYMHICTh Pi3HUX (POpM Ta criocoOiB BUHMKHEHHS i
OyTTs mpaBa, HOro ynopsaKyBaHHs 1 po3BUTKY [14, c. 189]; 3aci6 BpaxyBaHHS OCOOIUBOCTEH 1
motped CoIiyMy, IO 3IIHCHIOETHCS Ha MiATOTOBYOMY €Talli MPaBOyTBOPEHHS, Ta iX MOAAIBIIOTO
BTUICHHS B MeXax mpaBoTtBopdocTi [10, c. 661].

Ha namr morsi, crieriuikoro OUTBIIOCTI BKA3aHUX BHIE CYIaCHUX HAYKOBUX JIOCIIKEHB
po0IeM MPpaBOyTBOPEHHS € T€, 10 BOHU MAIOTh TOCUTH PI3HOBEKTOPHUH XapaKTep Ta IePEeBaKHO
NpUKJIaHUN (IPAaKTUYHUI) 3MICT, SIKMW HAIUJICHUH Ha po3poOKy peKOMEHIAIIHHOrO Marepiany
110710 BUSBJICHHS Ta aHaJIi3y (aKkTopiB, SIKi BU3HAYAIOTh 3MICT IIPABOBHX HOPM 1 mpornec ix popmy-
BaHHs. OKpiM TOTO, B HAYKOBUX POOOTaX HE JOCUTH YiTKO BU3HAYEHI ACIIEKTH B3a€MO3AJICKHOCTI
MIDX piBHEM PO3BUTKY CyCIHIJIbHUX BiTHOCHH Ta iX BIUIMBOM Ha MPABOYTBOPEHHS, a TAKOXK MiXkK KPH-
TEPisIMU TOCKOHAJIOCTI IPOLIecy MPaBOTBOPYOCTI Ta AKICTIO MPABOBHUX aKTiB. OHAK MOXKIIUBO 3PO-
OWTH BUCHOBOK, IO (DEHOMEH IIPaBOyTBOPCHHS OHOCTANHO BH3HAYAETHCSI BACHUMHU SIK COIlialIbHE
MIPaBOBE SIBUIIE, IPUPOJIOIO SKOTO € CYCIIIIbHI BITHOCHHH, a IPOOIeMaTHKa IIPAaBOYTBOPESHHS Ma€e
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HIMPOKUI CIIEKTP AOCIIIPKEHHS Ta CKJIala€ OKPEMi aCMEKTH MpeMeTa JOCHIKECHHS Teopil mpasa,
Teopii pkepen (popm) mpasa, IHCTUTYTY IPABOBOTO PEryIIOBaHHS, IPABOTBOPUOCTI, METOJOIOT{
Ta Qinocodii mpasa.

Ha name nepexoHaHHsI, IPaBOyTBOPEHHS SIK CAMOCTIIHE TPaBOBE SBHIIE HAIIIICHE BIACHHU-
MU MTOHATIHAMIE acTiekTaMH. Lle TOsICHIOETbCS THM, 10!

— TPaBOYTBOPEHHS XapaKTCPH3YETHCS KOHKPETHUM BHU3HAYCHHSIM, sIKE 3a0€3MeUUTh HOTO
envHe yHi(iKOBaHEe pO3yMiHHSI Ta TIO/IaJIbIlIe BUKOPUCTAHHS B HAYKOBUX JTOCITIPKEHHSIX;

— MOHSATTS NPAaBOyTBOPEHHS BU3HAYATHME OKpPEME CaMOCTIiHE SIBHIIEC MTPABOBOI pealibHO-
CTi, BiToOpakaTuMe O3HAKHU ITPABOYTBOPECHHS Ta 3a0e3MedyBaTuMe HOTro BiMEKyBaHHS BiJ] iHIINX
CYMIDKHHX MPABOBHX SIBHII;

— TIOHATINHI acleKTH MPaBOYyTBOPEHHS 3a0e3leyarh LUTICHICTh 1 CHCTEMHICTh TEOPEeTH-
KO-ITPaBOBOTO 3HAHHS.

ABTOPCBKI TIIXOAM IO PO3YMIHHS SIBUIIA IPABOYTBOPEHH 3rafaHUX HAMH BUCHHX MAlOTh
JIUCKYCIHHUI XapakTep, [0 00YMOBJICHO CKIIQIHICTIO Ta crielu(iuHIcTIO (eHOMEeHa MpaBOyTBO-
peHHsl. 32 CBOEIO CYTHICTIO SIBHIIE MPABOYTBOPCHHS MA€ COIIATBHAN XapaKTep, OCKUTbKU 3J1ilc-
HIOETHCSI BCEPEMHI CYCITUTBLCTBA IT1J1 BILTMBOM comiainbHux (akropis. Li dakropu € neHUM 30i-
roM 00CTaBHWH, sIKi y CBOTH CYKYITHOCTI BU3HAYarOTh 00’ €KTHBHY MOUIIBHICTh PUHHATTS, 3MIHH
ab0 ckacyBaHHS IIPaBOBUX HOPM, 1[0 OTPHMYE BiAMOBITHY IPaBOBY (hOPMY 3aKpiIUICHHS Ta B II0-
JIATBIIOMY CTIPSIMOBAHI Ha 3a0€3MEUEHHS TPABOBOTO PETyIIOBAHHS. YCKIAJHIOIOTh JOKTPUHAIIBHE
BHU3HAYCHHS MPABOYTBOPEHHS 1 HOTO MPOIECyalbHi XapaKTePUCTUKH.

BucHoBku. 3 ornsay Ha BKasaHe, OepydyHd 3a OCHOBY TOW (haKT, IO MPaBOYyTBOPEHHS
€ CKJIAMHUM 0araToacleKTHUM SIBUINEM COLIalbHOI Ta MPaBOBOi PEaNbHOCTI, BBAXKAEMO 32
JOLITbHE OOTPYHTYBATH IIUPOKE BU3HAYCHHS IOHSATTS MPABOYTBOPEHHS, B3SIBIIH 32 OCHOBY
KpUTEpiil 3HaYeHHs. BiAmOBiIHO 10 FOTO MPaBOYTBOPEHHS MOYKJIMBO BU3HAYUTH B ACKITHKOX
3HAYCHHSIX.

1) B icropuuHOMY 3Hau€HHI SIK MPOIIEC 3aPOJKCHHS 1 BAHUKHEHHS TIpaBa, 1[0 Ma€e caMmoop-
TaHI3yIOUNH XapaKTep, 3yMOBJICHUH iCTOPHYHIMH 3arabHOCOLIATEHIMHI 3aKOHOMIPHOCTSIMH PO3-
BUTKY JIFOJICTBA, OCOOIMBOCTSIMH TOJTITUYHOTO CTAHOBJICHHS COIIyMY, IIIO BiI0OpaXkaroTh PiBEHb
Ta XapakTep BIUIMBY CYCIIJILCTBA Ha IMOSABY MpaBa; Ta HOPMATUBHO-PETYISITUBHUMHU TOTpeOamMu
BIIOPSAJIKYBaHHS CYCIIIBHUX BITHOCHH. 3arajbHOCOIIAIbBHUMH 3aKOHOMIPHOCTSIMH 3apOJIKESHHS 1
BUHHUKHEHHSI IIpaBa MOXKIIMBO Ha3BaTU Ti ()aKTOPH, SKi CTOCYIOTHCS ICTOPUYHO OOYMOBIICHHX ITPO-
LECIB, MO MPU3BOIATE IO YCKIAMIHCHHS CYCIUTPHUX BIIHOCHH, KIIACOBUX Ta CTHIYHUX MPOTUPIY,
a TaKoX 3MIiH B CHCTEMi €KOHOMIYHHX BIJTHOCHH CYCIUILCTBA, TOSBHU 1 3aKpilICHHS (OpPM Biac-
HOCTI, perllaMeHTaIlii MPaBOBOTO CTaTyCy BJIACHHUKIB, CTBOPCHHS IIPABOBUX OCHOB TOCIIONapCHKOL
JUSUTBHOCTI; HEOOX1THOCTI IOCSATHEHHS COIIAIBHOTO KOMIIPOMICY; BU3HAUCHHSI TPABOBOTO CTATYCY
MepIINX JIePKaBHUX YTBOPEHB, MOSBHU MEPIIUX MUCAHUX MPABWII TOBEAIHKN; PEIIaMEHTAIli] Ipa-
BOBOT'O CTAHOBHIIA Cy0’€KTIiB, BIPOBAKECHHSI MIPUHIUITY B3aEMHOCTI TpaB Ta 000B’S3KIB TOIIO.
HopMaTuBHO-peryIsSTHUBHUMH NPUYMHAMM CJIiJ HA3BaTH HasIBHICTh 3BUYA€BUX J03BOJIB, 000B’sI3-
KiB Ta 3a00pOH, SIKi MOXYTh OyTH CAaHKI[IOHOBaHi Ta IM MO)ke OyTH HaJlaHUI BiIMOBITHUI CTYHiHb
3arajibHOO0OB’ I3KOBOCTI.

2) B marepianbHOMY 3Ha4€HHI [IPaBOYTBOPEHHS — L€ CYKYIHICTh (DaKTOpiB CyCIiIBHOIO
PO3BHTKY, IO BIUTMBAIOTH Ha NPOLIEC BUHUKHEHHS, 3MiHU, CKACYBaHHS HOPM IIpaBa, BU3HAYAIOTh
HOTo MOAabIINIA PO3BUTOK 1 BIOCKOHAJICHHS, & TAKOXK CTaH PO3BUTKY IPABOBOTO PETYIIOBAHHS,
0 JTOBOJWTH HEOOXIJIHICTh WOTO BIOCKOHAJICHHS. B TakoMy po3yMiHHI IIpaBOyTBOPEHHS € CO-
iaJJbHO OOYMOBIICHUM SIBUIIIEM, BU3HAYAETHCS KOMIUIEKCOM (DaKTOpIB, SIKi BILUTMBAIOTh HA CBIJIO-
MiCTh Cy0’€KTIB MO0 3AIMCHEHHSI MOJAIBIIOT 0(iiiiHOT MTPaBOTBOPYOT JiSUTBHOCTI.

3) ¥ mporuiecyanbHOMY 3HaU€HHI MPaBOYTBOPEHHS MOXKJIMBO BU3HAYUTH K OCOOIMBUHN BUJT
FOPUAMYHOTO MPOLIECY, IO CKIAJAEThCS 3 KOMIUIEKCY MOCIIIOBHUX CTaJil (eTarmiB), 3a0e3mneuyro-
YM B pe3yJIbTaTi CTBOPEHHS, 3MiHy a00 cKacyBaHHSI HOPM IpaBa.

4) ¥V dhopmMasibHO-IOPUIMYHOMY 3HAUEHHI IPAaBOYTBOPEHHS € CAMOCTIMHUM €JIeMEHTOM I10-
HATIHHO-KaTeropiabHOTO anapary IOpHINYHOI HAyKH, IO ITO3HAYaE BiAMOBITHE SBUIIIE MPABOBOL
peaTbHOCTI, 3aCHOBYIOUHCH Ha HOTO XapaKTepHUX O3HAKaX.
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