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HNPUHIUII CYBCUATAPHOCTI B MIZKHAPOJHOMY IIPABI

VY crarTi TOCHiKYETBCS CydacHUH CTaH €BpONEHChKOI iHTerparii Ykpainu, 30-
Kpema IMpollec aJanTailii HallioHAIbHOT MPaBOBOT CUCTEMH JI0 €BPOTICHCHKHX MPaBO-
BUX CTaH/APTiB; BU3HAYAIOTHCSI OCHOBHI NIPUHIUIN TIPaBa, iX MicIie i posib y rapmo-
Hizauii 3akoHofaBcTBa. OcoONMBa yBara 3BepTacTbcs Ha MPUHIUN CYOCHIIapHOCTI,
SIKUM Yy Cy4acHHX TOJNITHYHHX, COLaJbHUX Ta €KOHOMIYHMX peajisiX € KIIOUYOBHM
Ut YKpalHy. AHATI3y€ThCS 3MICT OHSTTS IIPHHIUITY CyOCHIIapHOCTI, IIUIIXH HOro
peaizarii i 3aCTOCYBaHHS B MEXaHi3Mi KOHCTUTYIIITHO-IIPABOBOT B3aEMOJIII.

Knrwouoei cnoea: npunyun cybcudiaprnocmi, HOpMU MINCHAPOOHO2O NPABd, KOH-
CMUMyYitiHO-NpagouLl Mexaniam 63aemooii, IPUOUYHi KOai3ii, KOM3iUHO-NPAsosuil
MEXAHIZM.

B crarbe nccnemyercsi COBpeMEHHOE COCTOSIHHE €BPOTICHCKOM NHTErparuu YKpa-
HHBI, B 9aCTHOCTHU MPOLECC aalTaiuunu HaHHOHaHLHOﬁ HpaBOBOﬁ CHUCTEMBI K €BPO-
MEHCKUM MpaBOBbIM CTaHAApPTaM, ONPEACIIAIOTCA OCHOBHBLIC MPUHIIUIILI IIpaBa, UX
MECTO M POJIb B TapMOHHU3AINHU 3aKoHOAaTeIbcTBA. Oco0oe BHUMaHKE 00paIaeTcs
Ha MPUHIUI CYOCUAMAPHOCTH, KOTOPBIA B COBPEMEHHBIX MOIUTUYECKHX, COIMAIb-
HBIX ¥ 9KOHOMHYECKUX PeaHAX SBIAETCS KIIOUEBBIM U1 YKpPauHbl. AHATU3UPYET-
Csl coiep KaHue MOHATHS MPUHLMIIA CYOCUMAPHOCTH, IIyTH €r0 peau3aliy U Mpu-
MEHEHHsI B MEXaHU3Me KOHCTUTYLIUOHHO-IIPAaBOBOIO B3aUMOACHCTBUS.

Knrwoueswte cnoea: npunyun cyocuouapHocmu, HOpmvl MeNCOYHAPOOHO20 Npasd,
KOHCTUMYYUOHHO-NPABOBOL MEXAHUBM 83AUMOOCCNBUs, 10PUOUYEeCKUe KOLIUZUU,
KOANUBUOHHO-NPABOBOU MEXAHUIM.

The current state of European integration of Ukraine, in particular, the adaptation
process of the national legal system to European legal standards is investigated; the
basic principles of law, their place and role in harmonizing of legislation are defined.
The particular attention is paid to the principle of subsidiarity, which in today’s po-
litical, social and economic realities is crucial for Ukraine. Therefore, in the work
the meaning of content of the principle of subsidiarity, the way of its implementation
and application in the mechanism of constitutional and legal cooperation is analyzed.

Key words: subsidiarity principle, norms of international law, constitutional and
legal mechanism of interaction, legal conflict, conflict and legal mechanism.




MixrapooHe npaso

Beryn. IToBara 1o BU3HaHMX yciMa HapoJaMM MPUHLUIIB MUPHOTO CIiBICHYBaHHS — He-
00XiJJHa yMOBa CcTaOUIbHOCTI MiXKHApOAHOTO KUTTA. [lomyku Takoi cTaOIBHOCTI MPU3BENTH A0
MIOCTYTOBOT PO3POOKH «IIpaBa HAPOIiBY», IKE MOMHA BBAKATH «IIPEATEUEI0 MIKHAPOIHOTO MIPaBay.

Oco0nuBe Miclie B OCMUCICHHI TEOPETHKO-METOIOJIOTIYHUX 3aca] MDKHAPOIHOTO IpaBa
MOCUTM W yKpaiHChKI TeopeTHKH Ta (inocodu mpapa, 30kpema b. Kictsakiecbkuii, M. KoBases-
cekuit, O. Eiixenpman, M. Tlamienko, M. UikoB Ta iHmi npaBo3Habii XIX — mod. XX cTomiTh.

IMocTanoBka 3aBaaHHs. MeTa CTaTTi — PO3KPUTH 3MICT MIPUHIIMITY CyOCHIapHOCTI; BH3HA-
YUTH HOTO Miclie i poJib Y MpoIieci y3ro/pKeHHs yKPaTHCHKOTO HAIllOHAILHOTO TIpaBa 3 TPaBOBUMH
cuctemamu €Bponelicekoro Coro3y; npoaHaizyBaTH 0COOIUBOCTI ()OPMYBAHHS 1i€BOTO KOHCTUTY-
LIHO-ITPaBOBOTO Ta KOMi31iHO-TIPAaBOBOI0 MEXaHI3MiB iHTerpailii YKpaiHu B €BpOneiHcbKUi pOCTip.

PesynbTaTn gocaimxenss. MixuaaponHe npaBo — 1ie, nucas O. EiixenbpMan, npaBoBHii opsi-
JIOK, 1110 BU3HA4Ya€ MDKHAPO/IHI BIIHOCHHU HE3AJICKHUX JIepKaB. MIXKHAPOIHE MIPaBO — MPaBO MO3U-
TUBHE, TaKe, 10 Ma€ B KOYKHOMY BUIIAJIKY W «ITO3UTHBHI IOpUIHIHI TUTYIHY. €, utye O. Efixensman
npod. @. MapreHca, Taki FOPHCTH-TIPAKTHKY, SIKi HE BBAXKAIOTh MKHAPOIHE TIPAaBO 32 rajy3b IIpaBa
a00 KaXyTh, 0 €JMHUM TPEIMETOM MIXXHAPOJHOTO TpaBa € «3IIHCHEHHS B MIKHAPOJHUX BIJIHO-
CHHaX Tpy0o1 (izmuHol crimy». Ha 3anuTaHHs, 9d MOXKHA JIOBECTH, 110 B MIKHAPOIHUX BIJHOCH-
HaX «IaHye JIMIIe ofHa rpy0a cuia i ceaBuns», O. Elixensman Bianosinae cinoBamu ®. MapreHca:
«3BHUUaitHO, Hi, 00 B OCHOBI BCIX NMPABOBHX BIIHOCHH (TaKOX 1 MIXXHAPOJIHHX ) JISKUTH CaMe JKUTTS
1 fioro ymoBm». 3aranom, nigcymoBye O. ElixenpMaH, icTopist MiKHApOIHHUX BITHOCHH € Oe3mepepB-
HOIO HU3KOIO (haKTiB, 10 MiATBEP/HKYIOTh HEOOX1THICTh IEBHOTO MOPSAKY Y B3a€EMOBITHOCHHAX MiX
HApOIaMU, TOMY CHCTeMa HayKH MIXKHAPOJHOTO MPaBa BU3HAYAETHCS HE TUIbKU TUMH MIPABIIAMU Ta
3aKOHaMH, sIKi BUPOOMJIHMCH 1 IPUIHSITI JepyKaBaMH YK FOPHCTaMU, a 1 IKUTTEBHMU BiTHOCHHAMH, 1110
(haKTUYHO BCTAHOBIIOIOTHCS MK HapomaMu. ToxK, HaroJjoIIye BiH, «HayKa Mi>KHAPOIHOTO IpaBay
Ma€ TIOCTIMHO CITIJIKYBaTH 3a 3MiHAMH B ITUX BiHOCHHAX [1, ¢. 7-10].

Binb1re Toro, mpaBoBi BiTHOCHHU, B TOMY YHCIII i M>KHAPOJIHI, MAIOTh BIIMTOBIIaTH 3aralib-
HONIPUIHIATAM HOpMaM MOpaJli, B KIHIIEBOMY IiJICYyMKY, MatOTh OyTH OJlyXOTBOpeHi. HuHi Hi B KOTO
HEMa€e CyMHIBY, IO €JTHICTh JFOJICHKOTO POJY, PIBHO SIK 1 T1IHICTh KOXXHOTO Hapojy, BiIMOBa Bijl
BIlfHM sIK 3ac00y pPO3B’si3aHHS KOH(IIKTIB, HEOOXiHICT CHIBIpali 3a/Is1 JOCSTHEHHS CIUIBHOTO
Ormara ¥ TOTpUMAaHHS NPUITHATUX yTO HEMOXKIMBA 0e3 BiIMOBITHUX MOPANbHUX 3aKOHIB, SIKi Ke-
PYIOTB KUTTAM JIFOAEH 1 PErylOl0Th BIIHOCHHU MIX JIepyKaBaMH. 3pO3yMiJIO, 1O CHiBiICHYBaHHS
HapoJliB Mae OyayBaTUCS Ha THX CaMHUX 3acajax, U0 1 CTOCYHKH MiX JIFOIBbMU: CIIPaBeUINBOCTI,
CONITAPHOCTI, CBOOOIH i MUIIOCepIs. 3 IHIIOTO OOKY, MIXKHAPOIHE CIIIBTOBAPHCTBO — II¢ IIPaBOBa
CIIUIPHOTA, 10 0a3yeThCs HA CYBEPEHHOCTI KOKHOI JepiKaBU-WICHA 00’ €THAHHSA, 0€3 MiInops-
KOBaHOCTI, sika 0 3arepedyBaia abo oOMexyBaa 11 He3aluexkHICTh. «Take OaueHHsT MIXKHAPOTHOT
CIUIBHOTH aX HiSIK He 03HAUYA€ PEJISITHBI3AINIO UM YCYHEHHS BIIMIHHOCTEH 1 XapaKTepHHUX O3HAK
KO’KHOTO Hapo[y, a, HaBmaku, — kaxke [Ban [1aBmno II, — 3aoxouenns no ix mposiBy» [2, c. 9]. 3ayBa-
xuMo, o O. ElixenpMaH 1ie Ha moyarky XX CTOMITTS 3asBUB, IO K HOPMI» MIXXHAPOHOTO MpaBa
pO3MaaloThCs Ha JIBi rpynu: 1) HOpMH 3arajbHi (OIHAKOBI), 3araJbHOO000B’ I3KOBI I Cy0’€KTIB
MDKHApPOJHOTO MpaBa, 2) Tak 3BaHi HOPMHU NPUBATHI, HAPTUKYIAPHI a00 0COOHBI, SIKi MAIOTh CHITY
JIUILE Y BITHOCHHAX MK JiepKaBaMu, 1110 HUMH 3000B’A3aJIiCs.

«[lepmry rpymy HOpM — HOPMH 3arajibHi — Ha3UBAIOTH just gentium generale, absolutum,
necessarium, “natural”; mpyry — just gentium particulare. Koxxae 3 HaliMeHyBaHb: just gentium
generale, absolutum, necessarium, naturale, 0coOJHBO BIATIHSE Pa30M i3 TUM Ty YH I1HIIY OCO-
ONMBICTB SIK «3arajbHUX» HOPM MIXKHAPOIHOTO TpaBa, ajiec KOKHE 3 HUX Ma€ Ha yBa3i OPUIHIHY
3araJbHO000B’ I3KOBICTB ITMX HOPM MI>KHAPOTHOTO MpaBa JJisk BCiX HAPOJIB, 10 BCTYIHIIH B ITOJIO-
JKEHHSI MUPHOTO CITiBICHYBaHHS 3 IHIINMH HapomgaMm» [ 1, c. 93].

[lepmy rpymy sHopMm O. EiixenmbMmaH Ha3uBa€ «OCHOBHI IpaBa B MIKHAPOIHOMY IIpaBi».
Bonu, 1o cyTi, He0OXiHI YMOBU — HE3MiHHI TOCTYJIATH, HEMOPYILIHI aKCIOMU MHPHOTO CIiBICHY-
BaHHS JIepKaB, 1[0 BU3HAYAIOTh MIHIMyM MDKHapOAHOTO mpaBa. OCHOBHI MpaBa B MI>KHapOIHO-
My TpaBi, 3p03yM1iJI0, 1 MIITHO MiATBEPXKEH1, OCBAYEHI ICTOPUYHO; iX ICTUHHA OCHOBA 3aKJIaZieHa
«IPUPOTHUM HOPSIKOM pedcii». 3BiICH pOOUTHCS BUCHOBOK, 1[0 HOPMH IMO3UTUBHOTO MIYKHAPOI-
HOTO [IPaBa Ta BiAMIOBITHI MOJIOKEHHS IPUPOIHOTO TIPaBa CTAHOBIISITH OJIHE MMOCTIHHE IIiITe.
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Cepen 0CHOBHUX IpaB MixkHapoaHoro npasa O. ElixenbMaH Ha3UBa€ Taki:

1) mpaBo 0COOMCTOCTI, HE3AIEKHOCTI AePKaB 1 pIBHOCTI MiXK JiepKaBaMu; B3a€MHA 110Bara;

2) B3aeMHa cBOOO/Ia — HEBUMYLICHICTh BOJIEBUSBJICHHS NP BCTYHI JepiKaB Yy JIOTOBipHi
BIJHOCHHU MIK CO00I0;

3) mpaBo AeprkaB 3aXHIIATHCS IPOTH MOPYIICHHS iXHIX MpaB 3 00Ky 1HIHX JepkaB 3acoba-
MH HeoOX11HOT 000pOHHM; TaKi 3ac00u — perpecaltii, MEpHa OJloKaJia, BiifHa;

4) BINOBITAIBHICTH JICPKAaBH 32 JIii CBOIX JTUINTIOMATHYHHX MPEICTABHUKIB Ta OPTaHiB BJIa-
JI1 B MIDKHAPOJIHUX BiJIHOCHHAX, IO MOPYIIYIOTh paBa iHIIOI IepyKaBU i KOPUCTYIOTHCS 3aCTYII-
HUIITBOM TPETHOT 0COOU;

5) 0OMEKEeHHS YMHHOIO BIIAI0I0 TOBHOBAXKEHB MPEICTABHUKIB JICPKaBU Mifl 4ac yKJIAAaHHS
MIDXHApOJHOTO JI0TOBOPY, 000B’SI3KOBICTh YKJIaI€HOTO YIIOBHOBaXEHUMHU M1KHAPOIHOTO JIOTOBO-
Py AJIsI epoKaBU BiIIOBIAHO 710 BU3HAYCHUX YMOB;

6) HETIOPYIIHICTh YKIAICHUX MIXK JAep>KaBaMHU JOTOBOPIB i 3arajioM BUKOHAHHS 3000B’s13aHb
MDK JIepKaBaMH, aje 3 IPaBOM OJHOCTOPOHHBOI BiJIMOBH CTOPOHH BiJl BUKOHAHHS JOTOBOPY 3
MIPUIHHU «KOITH BCE HE TaK»;

7) cBOOO/A BIIKPUTOTO MOPSI, CIIIITBHOTO JUISI KOPUCTYBAHHS HUM yCiMa HapOJIaMH, IIPH BHU-
KITFOYCHH1 «ITOCTIHHOTO» TEPUTOPIATBEHOTO BEPXOBEHCTBA OKPEMUX JIEpKaB Ha BIAKPUTOMY MOPI;

8) 000B’ 30K AJIs1 BOIOIOYHX JIEPKaB JOTPUMYBATUCS B HACHIBHUIIBKHX JisSX Ha BilfHI po-
TH BOPOTA, B penpecalisx i MUpHill Onokaai BiToMUX OOMEKEHb, SIKi 3yMOBJICHI IIPABOMIPHOIO
METOI0 Ha3BAHUX HACWIBHMIIBKUX JIiH, [0 pOOIATHCS Ui BIAcHOI HEOOXiaHOI 000OPOHM; MpaBo-
MipHa MeTa BiliHM — MOCIa0UTH BIHCHKOBI CHJIM CYIPOTUBHHUKA, & HE 3pyHHYBaTH U HE 3HUIUTH
CYIPOTUBHHKA IO OHOMY CBABIJUIIO: IPH LILOMY HE 3aBIaBaTH 3aBUX CTPAXKIAHb JIFOISM 1 3aiBUX
CITyCTOIIICHb MaliHy, II0 HE BUIIPABIaHi 3aBIAHHIMH BillHM;

9) mpaBo nep:KaBU 3ATHIIATUCS HEHTPATBHOIO Ha Yac BiIHHU MK TPETIMHU JepiKaBaMH.

Jlpyra rpyna HOpM y MKHapOJIHOMY IpaBi — HOPMH NIPUBATHI, TAPTUKYIISAPHI, 0COOIHBI,
JIOMOBIIEHI, sKi, Ha 1yMKy O. EiixenpMaHa, CTAHOBIIATH OCHOBHY Macy MarepialliB Mi>KHApOJIHOTO
MpaBa, M0 YKIAJalThCS B MIKHAPOIHHUX JIOTOBOPaX 1 B 3aKOHOJABCTBAaX OKpEMUX JiepkaB. «Bin
KOKHOT JIEpKaBH 3aJICKUTh Yy CHITY i1 MIXKHAPOIIHO-TTPABOBOI HE3AJICKHOCTI BU3HAYMTH 111 3000B’5-
3aJIbHI BITHOCHHHU JIO IHIIUX AEp>KaB LIJIKOM BUIBHO, HA CBil MOMIA/: Y MIXXHAPOIHHUX TOTOBOPAX,
3BUYANHO, IIPH 30/ 3 1HIIUM KOHTPAareHTOM-JIEPKaBoI0, a Y CBOIX 3aKOHAX — LIJIKOM aBTOHOMHO,
CYBEPEHHO, SIKIII0 OCTAaHHE HE 3yMOBJICHO HasBHUMH B 1Iei Yac MI>KHAPOIHUMHU JIOTOBIPHUMH 30-
00B’sI3aHHAMIY. BiATak y KOXKHOT KyJIBTYpHOI Aep>KaBH iCHYIOTh BIIACHI JJOTOBOPH 3 Oaratbma abo
B OUTBIIOCTI Maiike 31 BciMa IHITMMHU KYJIBTYPHUMH JIepyKaBaMH. [3 3p03yMiJTUX MPUYKH Y LIl YuC-
JICHHIN Maci «IPUBATHUX» a00 OKPEMUX MIKHAPOIHUX JIOTOBOPIB «MAHYIOTh aHAJIOTI4HI (HEP1IKO
HaBITh TOTOXHI) TIPHUHITUIIY IIOJI0 HAJAHOTO MpeaMeTa U MpH 1bOMY 4acTO HaBITh 13 TOTOKHOIO
penaxiieto cratein». Tok 3aKOHOIABCTBA B Pi3HHUX KYJIBTYPHUX AEpKaBax Maiu O KepyBaTHCS Y
CBOiX MOCTaHOBAX MPO MDXHAPOIHI 3HOCHHU 3 IHIINMH KpaiHaMH aHAJOTTYHUMH, YaCTKOBO 200
LIJIKOBUTO TOTOXXHUMHU HaYaJlaMH i/ BCEMOT'YTHIM BILTHBOM IMaHIBHUX 1J1€d BiIMOBIIHOTO CTOJIT-
1 [1, c. 93-110].

3BijcH i MITBEPIKEHHSI TOTO, IO CaMe «IIPUBATHI», «IAPTUKYISAPHID» a00 «0COOIMBI» HOP-
MU MDKHAPOIHOTO IPaBa BUMAratoTh BU3HAHHS IPHHIMIY CYOCHIIapHOCTI. 3ayBaXKHMMO, IIIO0 CBOTO
gacy b. KicTAKiBChKHI HaroJiomryBaB, IO «IIPaBO SIK €IEMEHT HAIIOi CBIIOMOCTI MO)KE iCHYBaTH
y IBOX BHJax: a00 K CYTO TICHXOJIOTIYHE SBUINE, TOOTO BiJloMa CYKYIHICTh YSIBJICHB, IIOYYTTIB 1
BOJILOBHX CIIOHYKaHb, a00 K SIK HOpMa a00, TOUHIIlle, CyKYITHICTh HOPM, SIKHM MH HaJa€MO HaJliH-
JIBITyaTbHOTO 3HAUYEHHS Ta SIKi BAHUKAIOTH Y HAIII CBIJIOMOCTI 3 IEBHUMH BUMOTaMH TOBUHHOCTI
11 000B’SI3KOBOCTI», 10 HE CYIIEPEUnTh, 4, HABMAKH, TOTTHOIIOE MIPUHITHAIT CYyOCHTIapHOCTI, 3Ti/IHO 3
SKHM yci Cy0’€KTH BUIIIOTO PiBHS MalOTh HAaJaBaTH JOTIOMOTY, TOOTO MiATPUMKY, CIIPUSIHHS 1 pO3BHU-
TOK, Cy0’€KTaM HIXXYOro piBHS [3, ¢. 325]. 3a Takoro migxomy NMpOMiXkHI COIalbHI TPYNH MOXYTb
e(eKTUBHO BUKOHYBaTH CBOi (D)YHKIII Ta He 3000B’s13aHi, BCyneped CIPaBeAJIMBOCTI, BigaBaTh iX
COLIiaJIbHUM YTBOPEHHSM BHILOTO PiBHs, OCKUIBKM OCTaHHI NONIMHYTh 1 3aMiHATH iX 00010, BigOe-
PYTb TiIHICTB 1 iXHE MiCIe B CyCIUTBCTBI. AHAIOTIYHAN MPUHIIUII, TOOTO TPHHIIHIT CYOCHTIapHOCTI,
y MO3UTHBHOMY 3HAYE€HHI PO3YyMIIOTh SIK €KOHOMIUHY, IHCTUTYIIIHY 1 TPaBOBY JIOMOMOTY, Ha/IaHy
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CYCHLUJIbHOMY YTBOPEHHIO HHKYOTO PiBHSA. L[pOro Bumarae ii Hu3ka HeraTUBHUX (haKTopiB, 110 00OMe-
HKYIOTh )KUTTEBUI POCTIp MEHIIUX 0Aa30BHUX KIITUHOK CYyCIiIbCTBA, B TOMY YHCII i c/1ab0 pO3BUHY-
TUX JIEpXKaB, IHII[IaTUBY, CBOOO/IY Ta BIAMOBIIAIBHICTD IKUX HE MOXKHA YTUCKATH.

HpI/IHI_II/IH cy6cn):[1apH00T1 HEOOX1THO BPaXxOBYBaTH B KO)KHOMY OKPEMOMY BHIIAJIKY >KUT-
TEMISUTPHOCTI JIFOJMHU H CYCIITBCTBA, OCKUTBKY KOJKHA JIFONMHA, POAMHA YU MPOMIXKHA IpyTa, sIK
1 CIIIJIBHOTA 3aTajJoM, MOYKE 3aIPONIOHYBATH IIOCH CBOE, OPUTIHANBHE, TaKe, IO HE BIACTHBE YSB-
JICHHSIM 1 KyJBTYpi 1HINOI CHITBHOTH JIFoAeH. JIoCBiN CBIMYKTE, IO 3amiepeueHHs CyOCHIiapHOCTI
9n 11 0OMEKCHHS B iM’sI neMOKpaTmaui'l' a00 piBHOCTI BCiX WICHIB CYCHUIBCTBA 06Me>1<ye HaBITh
pyHHye JlyX CBOOOJIM Ta iHII[IaTHBH, a B MIXKHAPOJAHUX BIJIHOCUHAX BUKJIMKAE HEJOBIPY OAHUX JIO
HIIKX 1, OTXKE, O6M€)Ky€ JIiF0 IPUBATHUX, & TUM O1JIbIIe OCOOTMBUX HOPM M1XKHAPOIAHOTO IMPaBa.

[paxTuyniil peanizanii npuHUKITY CyOCHAIapHOCTI BiANIOBIAal0TH MOBAra J10 JIF0AChKOI 0CO-
Ou Ta pouHM i e(heKTUBHE CIPUSHHS IXHBOMY PO3BUTKOBI; O1IBII BUCOKA OLIIHKA POJIi acowiariif i
MPOMDKHUX OpTaHi3aliil y IPUHHATTI OCHOBHUX PILICHB 1 peaisallii 3aBIaHb, sSKi He MOXKYTb OyTH
JICJICTOBAHI 1HIIMM Cy0’ €KTaM; 3a0X04yBaHHS MMPUBATHOI 1HIIIATUBH, 100 KOKHE COIliaTbHE YTBO-
PEHHS, 3 TPUTAMaHHUMH HOMY OCOOJIHBOCTSIMH, CIIyTYBaJO CIIJIBHOMY OJlary; HasBHICTB IUTIOpa-
J3My B CYCIIUTBCTBI 1 BI/IMOBIIHA CHCTEMa TPEACTaBHUIITBA BCiX HOTO CKIIAJIOBUX; 3aXUCT IIPaB
JIONWHU Ta MEHIIWH; JICIEHTpai3allis OI0OpOKpAaTHYHOTO W aJMiHICTPaTUBHOTO arapary; JOCsT-
HCHHS PIBHOBAr'M MiX JICPKaBHUM 1 IPUBATHUM CEKTOPAMH i, K HACIITOK, BU3HAHHS CONiaIbHOL
(GyHKIIT cexTopa; MOKJIaJaHHs OiIbIIOI BiAMOBITATBFHOCTI HA TPOMAJISH K aKTUBHHUX YYaCHHUKIB
MOJIITUYHOTO i COLIabHOTO JKUTTS KpaiHU.

VY Oyab-skoMy pa3si MpaBUIIbHE PO3YMiHHS CHIJILHOTO Oara HEe MOBUHHO CYNEPEYUTH 3a-
XHUCTY ¥ yTBEPIKEHHIO MPUMATY JIFOJICBKOi 0cO0M Ta il OCHOBHMX CYCHUIBHUX HPOSIBIB, @ TOMY H
MAIOTh 3aJIMIIATUCS KPUTEPIEM MPUHAHSTTS PillleHb, 10, 3PEIITOI0, 1 € KBIHTECEHIIIEI0 MPHHITHITY
CyOCHTIapHOCTI.

BinmoBiiHI 1bOMY MPUHIIMITY MOPAITBLHO-CTHYHI Ta IMOJIITHKO-TIPABOBI HOPMHU MArOTh JISITH
1 Ha piBHI MDKJEpKaBHUX 00’ €THAHb.

SIKi K OCHOBHI TEH/ICHIII{ PO3BUTKY HalliOHAJIBHUX MPABOBUX CUCTEM B IHTETPALIiHHUX TPO-
recax cydacHocti? Kopotko ix MoxHa Oyno 6 chopmyBaru Tax:

— 3a0e3MeUeHHs] MaTepialbHUX 1 JYXOBHUX MOTPEO 0COOUCTOCTI SIK OCHOBHOI I[IHHOCTI Cy-
YacHOTO CYCITJIbCTBA, 11 cBOOOIU Ta OIaromnoayyys, OXOpOoHa i 3aXUCT MpaBs 1 cBOOO JIFOINHHY;

— CTBOPEHHSI JEMOKPATUYHUX OCHOB YIPABIIHHS CYCHUIBHUMH CIIpaBaMH, CIIPaBKHHOTO
HAPOTOBIA/Is (opramizarisi poOOTH TaplIaMEHTY, SIKAH BUIBHO BHPIIIYE BCI OCHOBHI IHTAHHS
CYCIIUTBHOTO XKHTTSI, 3arajibHe BI/I60p‘{e paBo, p03n0mn BIIA], 6aFaTOHapTII/IH1CTI> HE3aJIC)KHICT
Cyqy, cB00Oa COBICTI Ta iJCOJIOTIYHUX IOTIISAIB, HAllIOHAIBEHE PIBHOTIPAB s TOH.IO)

— VTIJICHHS B YMHHHUX HOPMaXxX 3araJbHONIOACHKAX MOpPAJbHUX MPHHIHIIB i HOPM, imeit
CTPaBENTUBOCTI i ryMaHi3MYy;

— MiJBUILEHHS aBTOPUTETY 3aKOHY, CIIPABKHBOT MOBArH JI0 HhOTO, BUXOBAaHHS i71e1 3aKOHO-
CIIyXHSIHOCTI y CBiIOMOCTI JIfO/Ieil, CTBOPEHHS YMOB JJIsl 3alI00IraHHs IPaBOBOMY HITili3My;

— YKpIIJICHHS! IPUHLUITY 3aKOHHOCTI, MiIBUIIIEHHSI POJIi 3aKOHY CEpeA YCiX 1HIIHNX JXKepel
mpaBa, He3aJeKHICTh CYIY, KOHCTUTYIIIHHUI KOHTPOJIb 33 MPUUAHSITTSIM IIPABOBUX aKTIB y KpaiHi,
CYIIOBE OCKapKeHHs A1i aaMiHicTpalii, 110 MOpyLUIyIOTh IpaBa 0COOUCTOCTI;

— TIJBUIIEHA yBara IO BPETYIIOBaHHS EKOJOTIYHUX MPOOIEM — pallioHaJbHOTO BHKOPH-
CTaHHS MPUPOIHIUX 0ararcTs, iX OXOPOHU Ta 3aXHUCTY;

— po3mupeHHs chepr MPaBOBOTO PETYIIOBAHHS, HOTO MOMIMPEHHS Ha Ti BITHOCHHH, SKI
HEINIOJIAaBHO CTAJIM MPEIMETOM BILIMBY IpaBa (KOCMIYHI JOCTIKeHHS, iIHQopMaTnKa Ta aBTOMATH-
30BaHi CHCTEMH YIPABIiHHI, TPAHCIUIAHTALIS TKAHUH, IITYYHE 3aILTi THEHHS TOIIO);

— 3MiHa METOJIIB MPABOBOTO PETYJIFOBAHHS, IiIBUIIICHHS 3HAYCHHS i 00CATY BUKOPUCTAHHS
O1TBII IEMOKPATUYHOTO, TAKOTO, 110 BIAMOBIIA€ peaisiM CbOTOJHIIIHBOTO JAHA, TaK 3BaHOTO JIHC-
MMO3UTHBHOTO METOJY, SIKHI IPYHTY€EThCS Ha JJOTOBIPHUX BIAHOCHUHAX MIX JIFOIBMH Ta OpraHi3alfi-
sIMM, Ha iX 3T0Jli BCTYNaTH B IIPABOBIJHOCHHHU HAa OCHOBI PIBHOCTI CTOPIiH.

Huni mepen YkpaiHOIO sIK HIKOJIH TOCTA€ MUTAHHS rapMOHI3aIlii 3aKOHOIABCTBA, TOOTO MpH-
BEJICHHS MOTO Y BIIMOBIIHICTh JIO €BPOIEHCHKUX cTaHAapTiB. [IpoTe rapMoOHi3allis CHCTEM Halli-




ITPABO I CYCIII/IbCTBO Ne 4/2016

OHAJIBHOTO Ta €BPOIEHCHKOro MpaBa HE MOXKE 3/1iHCHIOBATUCS MexaHiuHO. «llo-mepiie, Tomy 110
MIPOIOBXKYE AiSITH MPUHIIMII IEP>KABHOTO CyBEpeHITeTy KoxkHO1 kpainu. [lo-apyre, 1i kpaiHu ma-
10Th 6araro 0coONIMBOCTEMH, Ki 00epiraloTh 1 He XOTUIM O BTPATUTH iX Y X0/l IHTerpauifHuX Ipo-
necis. [To-Tpete, 111e He BUPOOIICH] OpraHi3alliifHi MeXaHi3MH rapMOHi3allii BiMOBITHUX TPABOBUX
cucteM. [lo-ueTBepTe, MatOTh MiCIle CYTTEBI HEJOMIKH B TCOPETHYHOMY BHUPIIICHHI BiIOBIIHUX
po0JIeM, IO CTPUMYE 1 TX MpakTHUHE BUpilIeHH [4, c. 35].

3a TakuX 00CTaBHH Ba)KJIMBY POJIb B y3TO/DKEHHI HOPM TipaBa €Bporeiickkoro Coro3y Ta Ha-
[[IOHAJIEHOTO MIPaBa Ma€ BHKOHYBATH KOHCTUTYIIHHO-TIPABOBUH MeXaHi3M nepykaBu-wieHa Cris-
ToBapuctsa [5, c. 56]. Ilpn oMy 3Ha4HA yBara MOBHHHA MPUAUISATHCS HE JHIIC MPHUBEACHHIO
HaI[IOHAJLHOTO 3aKOHOJIABCTBA JI0 €BPONEHCHKIX MTPABOBUX CTAHIAPTIB, a i JOPMYBAHHIO A1€BOTO
KOHCTUTYILiI{HO-ITPaBOBOr0 MEXaHi3My iX B3a€MOJi{, CKJIaJOBOIO SIKOTO Mae OyTH KOJIi3iHO-TIpaBo-
B MeXaHi3M, TOOTO cHCTeMa MPaBOBUX 3ac001B, 30KpeMa MpoLeayp 3arno0iraHHs Ta MOI0JaHHS
FOPUINYHIX KOJI3iii.

Cepen Komi3iid € i Taki, [0 BUMAratoTh BIAMOBIAHOIO KOHCTHTYIIHHOTO BHpimieHHs. KoH-
CTHUTYIIST YKpaiHu, HAPUKIIA], 3aKpilliiia iHCTUTYT €IMHOTO IPOMAIsSHCTBA. A OT €Bporeiichka
KOHBEHIIIs, 1110 OyJia mpuiHATa Yepe3 pik micis Hel, nepeadaunia BUMAI0K MOABIHHOTO TpoMa-
JSTHCTBA (11 TPOMAJISTH Pi3HUX KpaiH MpH OJpPYKEHHI, U IXHIX JIiTei). Y HasBHOCTI MaeEMO KO-
J1i3i10, IKA CTOCYETHCS MPABOBOTO CTATYCY OCOOMCTOCTI. Ii MOTPiGHO yCyHyTH, 60 MU HEe MOKEMO
parudikyaru mo KoHBeHIIiI0 B TOBHOMY 00cs131 10 BHeCeHHsI 3MiH y KoHcTuTymito. A 1ie 10Boi
CKJIaJIHO, TUM OljIbllie B Cy4acHid nmomitnyHii cutyaii. Lo sk cTocyeThes IMX Ta 1HIIMX CKIa10-
BUIX TIOJIOJIAHHS KOJI3ii, TO JI0 iX 3aX0J1iB HaJIeXaTh Taki: 1) BU3HAHHS OCHOBHUX MPUHIUIIIB Mpa-
Ba Panu €Bponu Ta iX ynpoBa/KeHHs B HalllOHAJIbHE 3aKOHOAABCTBO; 2) BU3HAUEHHS MPABOBUX
crangapriB Pagu €Bporu i KpUTEPIiB X CHIBBIAHOIICHHS 3 HAIIIOHAJILHUM MIPAaBOM; 3) ypaxXyBaHHS
0coOnMBOCTEH X YIpOBaKCHHS B HAIIIOHAJIBHY IIPABOBY CHCTEMY; 4) (ikcallis TOJIOKEHB IIPO
B3aeMO/IiT0 TipaBa Paynu €Bponu i geprkaBu-ydacHuIl B KOHCTHTYIT Ta 1HIIMX 3aKOHAX JCPIKABH;
5) ypaxyBaHHS MDKHApOJHHX 3000B’si3aHb JICPKAaBU B 3aKOHOIPOEKTaX; 0) ypaxyBaHHsI TIOTCH-
HIHHUX IOPUIUYHUX KOMi3iH 1 3ac00iB M 3armobiranHs mijg 9ac (JopMyBaHHS IIPABOBOTO MEXaHI3My
B3aeMoJii. Jlo 3axo/iB momonaHHs KOJi3ii HANEKUTh 1 Take: a) AISUTbHICTh JepKaBH-yUaCHHMIII B
poboti Pagu €spomnu; 6) 1OTpUMaHHS NPOLENyp YKIaICHHS, paTU(ikalii Mi>KHAPOAHUX JOTOBO-
piB; B) dikcalisi B KOHCTHTYILISIX AP KaB-y4yaCHHIIb MIPIOPUTETY 3araibHOBU3HAHUX HOPM 1 IIPUH-
LUIIiB MDKHApPOIHOTO MpaBa; T) CTBOPEHHS KOJi31MHUX HOpM. E(eKkTUBHICTh BUpIIIEHHS LUX Ta
IHIIUX MUTAaHb 3HAYHOIO MIPOIO 3aJICKUTh BiJl COPUIHATTS JepKaBaMH-YIaCHUIISIMU i THMU, 10
BHIIIIIH BCTYNUTH B CITIBTOBapUCTBO, IPUHIIUITY PIBHOCTI, IOBaru 10 OCHOBHUX TIPaB JIOAHHH,
MPOTOPIIHOCTI, cyOcHaiapHOCTI i npaBa BrieBHeHOCTI (legal certainty).

BucHoBku. [TormmbneHHs B3aeEMOIii Ta y3rOKSHHST OCHOBOTIOJIOKHHUX 3acajl MiXKIepKaB-
HOI TIPaBOBOI CHCTeMH Tiepeadadae B3aeMHE IPUCTOCYBAHHS HAIllOHATHHUX PABOBUX CHCTEM €B-
PO JI0 Y3TOKEHOTO MPAaBOBOTO MTPOCTOPY HIUIIXOM aJIaTallii BHYTPiIEPKAaBHOTO 3aKOHOJIABCTBA
JI0 €BPOTICHCHKHX MPABOBUX CTaHIAPTIB.

OCHOBHUMU NPUHIMIIAMH IIOTO MPOLECY € MPUHIMI PIBHOCTI, IOBAru 0 OCHOBHUX IMPaB
JIIOIMHU, TIPOMOPLIHHOCTI, CyOCHIiapHOCTI if MPaBOBNEBHEHOCTI. IX HOPAIKOBICTH BU3HAYAETHCS
piBHEM PO3BUTKY MPABOBHUX CUCTEM 1 HAMOIMKUMMHU 3aBIaHHSAMH, Y LIbOMY BHUIIAJIKy €BpOIHTErpa-
uist. SIkmo roBopuTH Tpo YKpaiHy, To 11 iHTerpamis 1o €Bporeiicbkoro Coro3y BUMarae BIpOBa-
JOKEHHST ¢(DEKTUBHO JIIFOYHX TIPOIEYpP, YITKOTO BU3HAYCHHS POJIl W MICIS IPHHIUITY cyOcuTiap-
HOCTI B TIpo1ieci iHTerpariii Ykpaidnu B ipaBoBy cuctemy Pajn €Bporu Ta €Bporneiicbkoro Corosy,
a TaKOK ypaxXyBaHHS OCHOBHHUX TEHICHIIH PO3BHUTKY IPABOBHX CHUCTEM THX JIEpKaB, AKi OepyTh
Yy4acTh y Cy4aCHHX IHTETpaliifHuX nporiecax. [Ipu iboMy 0COOIMBY yBary BapTo 3BepHYTH Ha I10-
JIOJNaHHSI FOPUIUYHUX KOMi3iH, po3MexyBaHHS c(ep CHITBHOTO Ta aBTOHOMHOTO TIPAaBOBOTO PEry-
JIOBAHHSI, y3TO/DKEHHS MPOLEAYP 3aKOHOAaBYNX HOPM 4epe3 KOHCTHTYIIHHO-TTPABOBUI MEXaHi3M
MIPaBOBOI B3aEMOII.

HepxaBHa moniTuka YKpaiHu MO0 rapMOHi3allii 3aKOHOAABCTBA K CKJIAJA0BOI MPaBOBOT
pedopMu B KpaiHi Ma€e, OKpIM YChOTO iHIIIOTO, CTBOPUTH HAJICKHI YMOBH JJIs1 HAYKOBO-OCBITHBO-
ro 3a0e3MeueHHs IHTErPAIlifHOTO MPOLECY, 0, ¥ CBOIO Yepry, 3yMOBIIOE aKTHUBI3aIlI0 pOOOTH




MixrapooHe npaso

PI3HUX IHCTUTYILiH CTOCOBHO Horo iH(opmaiiitHoro 3abe3neueHHs, B TOMy YHCJi CTBOPEHHS iH-
TEpHET-NopTay, OpMyBaHHS €JIEKTPOHHOI CUCTEMH JOKyMeHTallii €Bpomneiicbkoro Coro3sy, CTBO-
peHHsI crieniaai3oBaHoi 610110TeKH €BPONEHCHKOT0 MPaBa, a OTKe, i 31iiCHeHHS NepeKIaaiB yKpa-
{HCHKOIO MOBOIO acquis communautaire.
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