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3MICT IMPABA HA BUKOPUCTAHHSA OB’EKTA ITIPOMHUCJIOBOI BTACHOCTI

VY craTTi DOCHIKYEThCS 3MICT MpaBa Ha BUKOPUCTAaHHS 00’€KTa MPOMHUCIOBOL
BJIACHOCTI, BU3HAYAIOTHCS CIIOCOOU BUKOPUCTaHHA. KOHCTPYKTHBHOMY OCMHCIICHHIO
MiATAE€THCSI HAYKOBA ITO3UIIIS MO0 PO3IVISITY [IpaBa Ha BUKOPHCTAHHS 00’ €KTa Ipo-
MHCIIOBOI BITaCHOCTI SIK BUKJITFOYHOTO.

Knrwouoei cnosa: npomucnosa enachicmo, npago HA GUKOPUCTANHS, 6UHAXIO,
KOPUCHA MOOelb, NPOMUCTIOBULL 3DA30K.

B cratbe uccnenyrores cofepkaHue IpaBa Ha UCTIONB30BaHUE 0OBEKTA TPOMBIIII-
JICHHON COOCTBEHHOCTH, ONIPEACISIIOTCS CIIOCOOBI UCTIONB30BaHMs. KOHCTpYKTUBHO-
MY OCMBICIICHUIO TIO/IAAETCsI HayuHasl MO3ULUS KAcaTeIbHO PACCMOTPEHHMS IIpaBa Ha
HCIIOIb30BaHHE 00BEKTa MPOMBIIUICHHOH COOCTBEHHOCTH KaK MCKIIFOYNTEIBHOTO.

Knrouegvie cnosa: npomviuiiennas coOCmeeHHOCMb, NPAB0 HA UCNONb308AHUE,
uzobpemenue, noje3ndas Mooeib, NPOMbIULIEHHbII 00pa3ey.

Content of right to use of industrial property object is researched in the article.
Process of use of inventions, utility models, industrial designs, and topographies of
integrated microcircuits, trademarks and commercial name is determined. Legal con-
cept of exceptionality of right to use of industrial property object is analyzed con-
structively in the article.

Key words: industrial property, right on use, inventions, utility models, industrial
designs.

Beryn. [IpaBo Ha BUKOpUCTaHHS 00’ €KTIB IIPOMUCIIOBOI BIACHOCTI, HA BIIMiHY BiJI IpaBa
JIO3BOJISITH BUKOPHCTAHHS 1 MEPEIKOKATH HETPABOMIPHOMY BHKOPHCTAHHIO TaKUX 00’ €KTi,B
MOK€ BUHUKATH CTOCOBHO BCiX 00’ €KTIB IMPOMHUCIOBOI BIACHOCTI 1 3aC001B 1HAMBIAyasi3aiii To-
BapiB i yUaCHUKIB MaifHOBOTo 000poTy. MailHOBHM MpaBaM Ha 00’ €KTH MPOMHUCIIOBOT BIACHOCTI
SIK Cy0’ €KTHBHUM MpaBaM MPUTAMAHHUN BIACHHUH 3MICT, SIKUW Ha/AiJIg€ HOTO BIACHUKA IOPUANY-
HUMH MOXJIHBOCTSIMH Ta PO3KPHBA€ BHYTPIIIHIO CYTHICTh MIpU MOXIIUBOI MOBEAIHKH OCOOH.
B KoHTEKCTI po3MeKyBaHHS [IUBUTFHOTO 000OPOTY pedcii i MaifHOBUX MpaB Ha 00’ €KTH IIPOMUC-
JIOBOT BIIACHOCTI 1HTEpPEC CTAHOBUTH BU3HAUCHHS 3MICTY IIpaBa Ha BUKOPUCTAHHS TaKHX 00’ €K-
TiB, SIK, HAIIPUKJIA]], BAHAXOH, KOPUCHI MOJICJIi, IPOMHUCIIOBI 3pa3ku, Tonorpadii iHTerpaibHIUX
MIKPOCXEM.

[IpaBoBa mpupoma MallHOBHX TpaB Ha 00 €KTH NMPaBOBIIHOCHH B IIIJIOMY 1 Ha pe3ysbTa-
TH 1HTEJIEKTYaJbHOI AISTIBHOCTI 30KpeMa TOCTiKyBalach TAKUMH BITUYM3HSIHUMH i 3apyOiKHU-
MU BUeHUMH-TIpaBHUKaMH, ik C.C. AnekceeB, M.A. AcraxoBa, 10.€. Aramanosa, B.1. bopucoga,
1.B. Benenikrosa, M. I'mik, II. I'xom, B.A. Jlozopues, M.JI. {roBepHya, P.€. Ennan, A.O. Ko-
munenp, B.I1. Kosupera, K. Koncton, O.B. Koxanosceka, H.C. Ky3neuosa, [I. Jlanre, J.1. Jleo-
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menko, b.I. [Tpaxos, O.E. CimcoHn, .B. Cnacubo-®areeBa, 10.€. Tykrapos, C. TytkyH, M.B. Yc,
H.B. ®inik, O.1. Xapurtunosa, I.I. Xapuenko, SI.M. llleBuenxo, C.I. llumon, B.JI. SApoubkuii,
M.M. Amapoga.

[ocranoBka 3aBaanHHs. MeTOIO CTAaTTi € JOCTIIKCHHS 3MICTy TpaBa HA BUKOPUCTAHHS
00’ €KTa IPOMUCIIOBOI BIACHOCTI, BU3HAYCHHS CIIOCO01B BUKOPUCTAHHSI, OCMHCIICHHS HAYKOBOT I10-
3WIIT MO0 PO3MIIALY IpaBa Ha BUKOPHUCTAHHS 00’ €KTa IMPOMHICIOBOI BIACHOCTI SIK BUKIIIOYHOTO.

PesyabraTu nocaimkenns. ®iznyna abo ropunyHa 0coda, HajiieHa MAHOBUMH TTpaBaMH
Ha 00’€KTH IMPOMHUCIIOBOI BIACHOCTI, BIIPaBi BUKOPHCTOBYBATH iX Ha BIACHUH PO3CY[ Oyab-sIKIM
He3zabopoHeHNM criocodoM [ 1, ¢. 147]. B ocHOBY MaifHOBOTO MpaBa 3aK/IaAeHO METY 33 10BOJICHHS
iHTepecy X HOCIs, sfKa y cdepi MpaB MPOMUCIOBOI BIACHOCTI MPOSIBISIETHCS CaMe SIK MOXIIUBICTh
BHUKOPHUCTAHHS 00’ €KTa IHTEJIEKTYaIbHOT BIACHOCTI [2, ¢. 213]. B iboMy KOHTEKCTI HEOOX1IHO Bif-
3HAYUTH, 110 3aKOHHUN 1HTEpeC 3aJJ0BOJIHAETHCA B XO/11 3A1HCHEHHS MIPaBa, Mijl SKUM PO3YyMIIOTh
peaizaliiro MOKIHBOCTEH, SIKi Iepen0aveHi 3MiCTOM Cy0’€KTHBHOTO UBLIEHOTO TpaBa. Y CBOIO
qepry, 3MicT cy0’€KTUBHOTO IIMBUIRHOTO IpaBa CKIAIAal0Th MOMIIMBI i YIIOBHOBa)KEHOI 0co0H,
BUMHSIIOUH 5IKi, BOHA 33JI0BOJIbHSIE CBOT iHTEpecH [3, c. 287].

3Beprae Ha cebe yBary ToH (hakT, [0 B HOPMATUBHHX MOJIOKEHHSIX CTOCOBHO 00’ €KTIB
MIPOMHUCIIOBOT BIIACHOCTI BUKOPHCTOBYETHCS TEPMIH «BUKOPHCTAHHS, a HE 3aTalIbHONPUHHATHHA
JUI pedoBOi cepu MPABOBIAHOCHH TEPMiH «KOPHUCTYBAHHS». AHAJI3yIOYH CIiBBiIHONIICHHS
3a3HAYCHUX KaTETOpii, MOKHA JIHTH BUCHOBKY IO NMPUHIUIIOBY Pi3HHMIIO Mixk HUMHU. Kopuc-
TyBaHHS Iepeadadae OTpUMAHHS KOPHCHUX BJIACTMBOCTEH 13 peui BHACHiJOK 11 eKCIUTyaTarfii.
OpHak MpaBo KOPUCTYBAHHS PO3IIIAJAETHCS B IOPUAUYHIN JliTepaTypi K IOPUAUYHO 3aKpiIuieHa
MOJKJIMBICTh BIIACHHKA caMe BUKOPHUCTOBYBAaTH KOPHUCHI BIACTUBOCTI pedi /i cebe, 3100yBaTu 3
BOTO KOPUCTB, BUTOAY [4, c. 6]. ToOTO mMpaBo KOPUCTYBAHHS PO3KPHBAETHCS TOCEPESTHUIITBOM
KaTeropii «BUKopucTaHHD». CaMe K BUKOPHCTAHH, Y CBOIO Yepry, Ma€ OibIl CKIAJHY CTPYK-
Typy y 3B 53Ky 31 crienu(ikoro 00’ €KTIB MPOMHCIOBOI BIACHOCTI, CTOCOBHO SIKUX BUYHHSETHCS,
OCKITBKH B TAKOMY Pa3i BUKOPHCTAHHS KOHKPETH3YETHCSI KOHKPETHUM CIIOCOOOM — SIKHM caMe
YHHOM 00’€KT BHKOPHUCTOBYBATHMETHCS Cy0 ekToM [5, c. 63]. Tak, Hampuxiaz, ctT. 28 3akoHy
VYkpainu «IIpo 0xopoHy mpaB Ha BUHAXOIW 1 KOPUCHI MOJIENi» BU3HAYAE, IO BUKOPUCTAHHAM
BHHAxX0/1y (KOPUCHOT MOJieNli), 30KpemMa, € BUTOTOBJICHHS MPOAYKTY 13 3aCTOCYBaHHSAM 3allaTeH-
TOBAHOTO BHHAXOAY (KOPUCHOI MOJEi), 3aCTOCYBaHHSI TaKOTO MPOIYKTY, IPOMOHYBaHHS HOTO
JUISL IPOJIAXKy, B TOMY YHCIIi yepe3 [HTepHeT, iHIle BBEACHHs HOro B IUBLILHUI 000pPOT TOLIO
[6]. AHaNOT1YHUM YMHOM BHU3HAYAETHCH 1 BHKOPHCTaHHs TMPOMHCIIOBOTO 3pa3ka (ct. 20 3akony
VYxpainu «IIpo oXopoHy paB Ha MPOMUCIIOBI 3pa3km») [7]. BogHo4ac BUKOPUCTAHHS COPTY poc-
JIMH PO3KPHBAETECA MOCEPEHUITBOM MPaBa J03BOIIATH UM 3a00pOHSATH BUKOPUCTAHHS COPTY 1
TOJIATAE, 30KpeMa y BUPOOHMIITBI 200 BIITBOPEHHI (3 METOKO PO3MHOXKECHHS ), TOBEJICHHS JI0 KO-
HJIUIIIT 3 METOI0 PO3MHOXKEHHS; IPOMIOHYBaHHS JI0 IIPoiaxy Tomio (cT. 39 3aK0Hy YKpa'l'HH «Hpo
OXOPOHY MpPaB Ha COPTH pociuny) [8]. B Toii xe gac BUKOPUCTAHHAM 3aco0iB i 1qu/IBlz[yaJn3au11
TOBapiB 1 MOCIYT € X HAHECCHHsI Ha YMaKOBKH, €TUKETKH IiJl 4ac TPOMOHYBAHHS, Y pekami
tomro (cT. 16 3akony Ykpainu «IIpo oxopoHy mpaB Ha 3HaKHU JJIs TOBapiB i mociyr» [9], cT. 17
3akony Ykpainu «IIpo oxopoHy mpaB Ha 3a3Ha4eHHS MMOXOKEeHHs ToBapiB») [10]. OTxe, B KOH-
TEKCTi MAafHOBUX NIPaB Ha BUHAX1J, KOPUCHY MOJieJib a00 iHIIMIA 00’ €KT MPOMHCIOBOT BIACHOCTI
MIPaBOBOJIOAIICIh 3MIHCHIOE caMe MTPABOMOYHICTh KOPUCTYBaHHS, TOOTO OTPUMAaHHsS 0a)KaHOTO
e(eKTy IIISIXOM BHKOPUCTAHHS IHTEIEKTYAIBHOTO MIPONYKTY. [HITNMU cI0BaMU, YIIOBHOBaYKCHA
ocoba 37iiCHIOE KOPUCTYBAaHHS MAaifHOBUMH IIpaBaMU Yepe3 BHKOPUCTAHHS 00’ €KTa IHX IIpaB,
SIKE, Y CBOIO UEPTY, 3aJIC)KUTH BiT IPUPOIAH 00’ €KTA, a TOMY 3MiCT KOPHCTYBAaHHS PO3KPHBAETHCS
MOJIOXKEHHSIMHU CIIEIialbHOTO 3aKOHOIaBCTRa [4, C. 6].

Crioco0u BUKOPUCTAHHS OKPEMHX 00’ €KTiB IMPOMHCIOBOI BIACHOCTI MAIOTh PI3HUH Xapak-
Tep, ajie BCl BOHM HAIIPaBJIEH] Ha HaJlaHHA Oa)kaHoi (hopmu pe3ynbTaTy TBOPUOi i IHTENIEKTyaIbHOT
JisuibHOCTI. Lle TpuBOAUTD 10 BBEACHHS BXKE B YPEUEBIICHIH (OpMi IHTENEKTYaIbHOTO MPOAYKTY
B LIMBUIBHUI 000POT 1, SIK HACHIAOK, OTPUMAaHHS YIPAaBOMOYEHOIO0 000010 0a)kaHO1 KOMepIiiHO1
Buroau. ToMy y KOHTEKCTi BUKITFOYHOCTI MAaifHOBHX TpaB cIymHoo € qymka O.C. AHikiHa, KU
MIPOTIOHYE PO3IIISIATH KaTerOPil0 BUKOPUCTAHHS 00’ €KTa BUKIIIOYHOTO TIpaBa i3 HO3UTHBHOTO OOKY
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SIK TI€BHI J1i1, 10 31HCHIOIOTHCS BIACHIUKOM BUKJIFOYHOTO MTpaBa 3 00’ €KTOM CBOT'O MTPaBa, a TAKOXK 3
HETaTMUBHOTO OOKY, TOOTO SIK /i1, 3a00pOHEHI 0 BUNHEHHS 0C00aM, 110 HE BOJIOJIIFOTH BiIIOBIIHUM
mpasoMm [11, c. 122].

Bapto 3BepHyTH yBary Ha OCOOJHBOCTI MoJjokeHHs M. 1 4. 1 cT. 424 1{UBIIbHOTO KOJIEKCY
VYipainu (mam — LIK Ykpainu), 3riiHo 3 SKAM 70 MaiHOBHX IpaB IHTEJICKTYaIbHOI BIACHOCTI Bifl-
HOCSTBCS «IIpaBa Ha BUKOPUCTaHHsI 00’ €KTa MTpaBa IHTEICKTyaIbHOT BITacHOCTI» [12], 3 4oro MoxHa
3pOOHUTH BUCHOBOK TIPO 1X MHOKHMHHICTB. B TOI ke 4ac B TIONAJIBIIOMY, HAPUKIa, B cT. 464 11K
VYkpainu, 10 MaifHOBHX TpaB IHTEIEKTYaJIbHOT BIACHOCTI HA BHHAXIJ, KOPHCHY MOJICIb, ITPOMUC-
JIOBUH 3pa30K BiJIHOCHUTHCS «TpaBo Ha BUKOPHCTAHHS BHHAXOJL, KOPHCHOI Mo, TMPOMHCITOBOTO
3pazkay. Takuii miaxix MOXKe CBITYUTH JIUIIE ITPO cneumpmy MOJICJTFOBaHHS HOPMH TpaBa i HaBPs/
YK TIPO T€, 110 3aKOHOABELb XOTiB MiIKPECIUTH PI3HOMAHITHICTh CTOCOBHO BUKOPHCTAHHS MPaB iH-
TEJIEKTyaJIbHOT BIacHOCTI. He3Baskaroun Ha Te, 110 TaKe MPaBO KOHKPETU3Y€ETHCS KOHKPETHUM CII0CO-
0OM BHKOPUCTaHHS 00’ €KTa IIPOMHUCIIOBOI BIACHOCTI, BCI BOHU 3aJIUIIAIOTHCS CIIOCO0aMU peaizarii
MpaBa KOPUCTYBAHHS TPABOBOJIONLIBIIEM 1 HE XapaKTepH3yIOTh 1HIII CAMOCTIiHI TpaBa.

OxpeMo HEeoOX1JTHO 3BEpHYTH yBary Ha Te, IO MPaBO BUKOPUCTAHHS 00 €KTa MPOMHCIOBOT
BIIACHOCTI HE BiZJHECEHE JI0 BUKIIOUHHX ronokeHHsME LK Yipainu, 30kpema 3arajJbHIM MOJOKEH-
HSIM TIPO MAiHOBI iHTENEKTyanbHi npaBa (cT. 424 11K Ykpainu) i crieniallbHIMH TTOJIOKESHHSIMH PO
MaifHOBI TipaBa Ha 00’ €KTH MMPOMHUCIIOBOT BIACHOCTI (CT. CT. 464, 474, 487,490, 495, 503, 506 LIK Ykpa-
1HM), 110 po3mirieHi B Mexax LIK Vipainu [12]. OqHak NonoKeHHS CrielialbHAX 3aKOHOIABYMX aKTiB B
1i}1 YaCTUHI JIe1I0 BIAPI3HAIOTHCS BiJl MON0XKEHh OCHOBHOIO aKTa IMBUTLHOTO 3aKOHOJABCTBA YKpaiHH.
B xonTekcTi nopyuieHoro nuTanHs 4. 2 cr. 28 3akoHy Ykpainu «IIpo oXopoHy mpaB Ha BUHAXOAW i
KOPHCHI MOJIEJT1» BU3HAE 32 BIACHUKOM I1aT€HTY BUKIIIOUHE ITPaBO BUKOPUCTOBYBATH BUHAX1 (KOPHUCHY
MOJIeNb) 3a cBOIM po3cynoM [6]. Takox 4. 2 ct. 20 3akony Yipainu «IIpo oxopoHy 1paB Ha POMHUCIIOBI
3pa3Ki» BU3HAE 32 BITACHUKOM Bi/IOBITHOTO MATEHTY BUKITIOYHE ITPABO BUKOPHCTOBYBATH IIPOMHUCIIO-
BHH 3pa30k 3a CBOIM po3cynoM [7], a 3akoH Yipaiau «IIpo oxopoHy mpaB Ha Tonorpadii iHTerpaibHIX
MIKPOCXEM» YiTKO BCTAHOBIIIOE, ITI0 peecTpallisi Tororpadii iHTerpaibHOT MIKPOCXEMH HAJIA€ BITACHUKY
3apeecTpoBaHoi Tororpadii iHTerpaIbHOI MIKPOCXEMH BUKITIOYHE TPABO BUKOPHUCTOBYBATH TOIIOTPa-
(hito iHTErpanIbHOI MIKpOCXeMH Ha CBiil po3cyn [13]. Takuil HemociIOBHHI 3aKOHOIABYMHN MiAXI] Jlae
TIPUBIA JUIST HAYKOBOI AUCKYCii. B KoHTeKkcTi mopymieHoro mutaHHs M.B. Ye miarpumye mponosuirio
O.B. XuninkoBoi 11010 BHeceHHs 3MiH 10 cT. 424 LK Ykpainu ais Toro, mob 3acTocyBaTi TepMiH
«BUKJIIOYHE» 1€ ¥ JI0 IpaBa KOPUCTYBAHHS, OCKUIBKM B 1HILIOMY BHIIQJKY 1I HOPMH € HEKOPEKTHH-
MH # TaKUMH, II0 CyIepedaTb HOpMaM CIEIlialbHOrO 3aKOHOAaBCTBa. KpiM TOro, BUCHHI IPUBOIHUTH
nozunito O.M. MenbHNKa, SKHI BBaKae, M0 TAKUH PO3IONUT € HE3PO3yMUIHM, HEBHUIIPABIAHUM Ta
HEJIONLUTFHAM, OCKUTGKH BHOCUTD IDTyTaHUHY Y BUKOPHCTAHHS TaKHX TPaB. BueHMii CTaBUTh TUTaHHS
YOMY, HAITPUKIIA], IPaBO Ha BUHATOPOY HE € BUKITIOYHNAM U BITHOCHTHCS JO IHIIMX MaifHOBHX IpaB
iHTeneKTyaano'l‘ BiacHocTi [14, ¢. 536-537]. BinnosinHa ropuM9IHa TO3UIIiS aKTUBHO TTATPUMYETHCS
B CyJacHil IOpuanNdHii mTepaTypl [15,c.98; 16, c. 18; 17, c. 43].

[Ipote BBaXkaeMo, 110 TaKi KATETOPUYHI BUCHOBKH O30aBJIAIOTH TIpaBa Ha KHUTTS 1 3BUYAK-
HY 3aKOHOJIaB4y HEIMOCIiOBHICTh, IO € HACIIAKOM BiJICYTHOCTI €IMHOI HAyKOBOI AYMKH 3 MPH-
BOJly MOPYULICHUX NHUTaHb. BiHeceHHsS MpaBa BUKOPUCTAHHS 00’ €KTiB MPOMHUCIOBOI BIACHOCTI
JI0 BUKJIIOYHUX TpaB HE MOXE I'PYHTYBATUCh Ha YHIBEpPCAJbHOMY 3aKOHOJABUOMY MiIXOA1 Yepes
fioro BigcyTHICTB. [lo-miepire, cam 3aKOHOIABENb BH3HAE TaKe IPABO BUKIFOYHUM JIHIIE B TPHOX
CIeiabHIX 3aKOHOIABYMX aKTaX, OMHAK BOAHOUYAC B 3akoHaX Ykpainu «IIpo oXopoHy mpaB Ha
3HAKH JUIS TOBapiB 1 mociayr», «[Ipo oxopoHy mpaB Ha 3a3HAYECHHS MTOXOIKEHHS ToBapiB» Ta «IIpo
OXOpOHY TIpaB Ha COPTH POCIHHY» TPABO BUKOPHCTAHHS HE BU3HAETHCS BHKIIOYHUM, HE3BAXKAIO-
Y Ha Te, IO BCi CIEmiaibHi 3aKOHHU B M cepi mpuitManuch (GaKTHIHO OJHOYACHO B MEPiox
3 1993 poky no 1999 pik, a aeski B3arajii B OJUH JCHb. 3BUYAIHO, MOXHA 3BEPTATUCH JIO0 TOTO,
10 OKPECJICH] 3aKOHO/IABUi aKTH HEMPSIMO TOB’3aHi 3 IPOMUCIIOBOIO BIACHICTIO, OCKITIBKH Bpe-
T'YJIbOBYIOTh BITHOCHHU 3 IPUBOAY 3aC001B iHAUBIAYyasTi3alii TOBapiB i y4aCHUKIB MaiiHOBOTO 000-
POTY, O/IHAK 1€ He MOSICHIOE TOT0, 10 OCHOBHUHN aKT IUBIIBHOTO 3aKOHOJABCTBAa YKpaiHU, KM
MIPUAHSTO MICIIs CIEiaIbHIX 3aKOHOJABYMX aKTiB, HE BU3HAE MPABO BUKOPUCTAHHS BIAMOBITHUX
00’ €KTiB BUKITFOUHUM. SIKI0 KBaTi(DiKyBaTH BIIMOBIIHNN CTaH pedei SIK FOPUINYHY KOJIi3it0, TO 32
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KpHUTEpieM Hacy i IOpUIMYHOIO CUIIOKO IIepeBara NoBUHHA HajaBaTuch nosoxeHHsIM LK Ykpainu.

He Ttpeba BukmtouaTu i Te, 1110, MONPH 3aKOHOAABYE JCKJIapyBaHHs BUKIIOYHOCTI [TpaBa BU-
KOPUCTAaHHSI OKpEeMHUX 00’€KTiB MPOMHUCIIOBOI BIACHOCTI, BOHO TaKHM HE € 4epe3 CBOIO NPaBOBY
npupoxy. MoKIHBO, 3aKOHOAABEIb 1 HE BU3HAE BUKIIFOUHIM IPABO BUKOPUCTAHHSL.

CmpaBa B TOMY, III0 caMe BIACHUK 00’€KTa MpaBa IMPOMHCIOBOI BIACHOCTI MOXKE JJO3BOJIS-
TH 1 3a00pOHSATH BHKOPUCTOBYBATH TaKWil 00’€KT, OJJHAK CaM BiH B OKPEMHX BHITaJKaX MOXE HE
HAAUIATUCHh BUKITIOYHICTIO OCOOMCTOTO BHKOPUCTAHHS. BUKITIOUHICTD € cIocoO0OM 3a0e3TeUcHHS
MaHyBaHHS BJIACHUKA HAJl HEMaifHOBUM 00’ €KTOM iHTEJIEKTYyaJIbHOI BIACHOCTI 3aCO00aMU IOpHIHY-
HUX KOHCTPYKIiH. | B I[bOMy CEHC1 BUKIIIOUEHHS i3 MPaBMiIa PO BUKIIOUHICTH NMPaB Ha 00 €KTH
MIPOMUCIIOBOT BIACHOCTI MiATBEPIKY€E chopMOBaHUNA BUCHOBOK. Ha miaTBepmkeHHs i€l mo3umii
MokHa HaBecTH 4. 1 cT. 470 LUK Ykpainu, mo Hajinge ocoly, sika BUKOPUCTaa 00’ €KT IPOMHUCIIO-
BOT BJIACHOCTI (BHHAXiJl, KOPUCHY MOEIb a00 MPOMHUCIOBUI 3pa30K) 10 MOJAaHHs 3as8BKH Ha Taki
00’exTH 200 TO MOMEHTY, KOJIH OYJI0 3asIBJICHO MPIOPUTET MPOJOBKYBATH TaKe BUKOPUCTAHHS Ha
3acagax noopocoricHocTi [12]. Lle o3Havae, o BUKOPUCTAHHS 00’ €KTa TPOMHUCIIOBOT BIACHOCTI
MIPABOBOJIOAIBIIEM HE € BHKIIOYHUM HABITh IMICIs JICTITHMAIl HOro MaifHOBUX INpaB Ha TaKHH
00’ekT. Binbmie Toro, me o3Hayae, Mo 1 MpaBoO Ha HaJlaHHS JI03BOJIy Ha BHKOPHUCTAHHS 00’€KTa
MIPOMHCIIOBOT BIIACHOCTI TAKOX HE € BUKIIOYHNM, OCKIJTBKH B 3a3HAYCHOMY BHIIAIKY JO3BLI IIPABO-
BOJIOJIUTBILIS, YK TIpaBa € JICTITHMOBAHUMH, HE BUMAra€eThCs JUUIsl BUKOPUCTAHHS 00’ €KTa MPOMUC-
JI0BOT BJIACHOCTI TIOTIEPEIHIM KOPHCTyBadeM. Koro mpaBo KOpHCTyBaHHS M036aBIIse BUKTIOYHOCTI
MIPaBO KOPUCTYBAaHHS MAaTCHTOBIACHHKA.

Hpyroto o06cTaBUHOIO, 10 CyNepeunTh BUKIIOYHOCTI MpaBa BUKOPUCTAHHS 00’ €KTa Mpo-
MUCJIOBOI BJIACHOCTI, € 1HIIE MailHOBE Cy0’€KTUBHE MPAaBO MPABOBOJIOJUIBLS — IIPABO JIO3BOJISATH
BUKOPHCTaHHS 00 €KTa IMPOMHUCIIOBOI BIACHOCTI. HalaHHS MaTeHTOBIACHUKOM JIIIEH3Ii iHIIOMY
YYaCHHUKY IUBLIFHOTO 00OPOTY O3HAYa€ Te, M0 00’€KT MPOMHUCIOBOI BIaCHOCTI MOXE OIHOYAC-
HO BUKOPHCTOBYBATHCH JEKITHKOMa YYaCHUKAMH MPAaBOBITHOCHH, 2 TOMY BUKOPHUCTAHHS TaKOTO
00’€KTa IPAaBOBOJIOALIBIIEM HE MOYKE BBAYKATHCh BUKIIOYHNM. [1po BUKITIOUHICTE B TAKOMY BUTIA]-
Ky B3araji He MO)KHA BIICBHEHO TOBOPUTH Yepe3 caMy KOHCTPYKIIIO HaJlaHHS O3B0y (JTiLeH3iT)
Ha BUKOPHUCTaHHS 00’ €KTa MPOMHUCIIOBOI BIACHOCTI 31 30€peKEeHHSM 3a MPaBOBOJIOUIBIIEM TpaBa
KOpPHUCTyBaHHS HUM. Te came cTocyeThbes 1 BIAKPUTO] JIilleH3ii Ha BUKOPUCTAHHS 00’ €KTa MPOMUC-
JIOBOT BJIACHOCTI, KOJIU OAHOYACHO HUM MOXYTh KOPHCTYBATHCh JIEKiIbKa Cy0’ €KTiB.

HaBezene BkoTpe ImiATBEPIKYE, 1110 BUKIIOYHICTh MAWHOBHX MTPaB Ha 00’ €KTH IPOMHCIIOBOT
BIIACHOCTI € MPaBOBUM 3ac000M 3a0e3MeueHHs MpaB YIacHHKAa MAifHOBOTO 00OPOTY Ha 00’ €KTH
l'IpOMI/ICJ'IOBO'l' BJIACHOCTI B YMOBaX HEMOJKIJIMBOCTI 3a0€3IEeUUTH 1"40My cpi3HqH0r0 MaHyBaHHS HaJl
piudro, SIK Y BUITAIKY 3 PCYOBUMH ITPaBaMH. HpOTe 3aKOHOJABYMH IMiXiJ IO IIHOTO MUTAHHS € J10-
CHUTh HEOIHO3HAYHUM 1 TIEBHOIO MipOIO HEMOCTIIOBHUM. 30KpeMa, IIJIKOM JIOTI9HO, III0 KOMEpIIiii-
He ((bipMoBe) HaliMeHYBaHHS IICHTU(IKYE KOHKPETHOTO y4aCHHKa MaiHOBOTO o6op0Ty 1 HE MOXe
OJTHOYACHO iIeHTH(DIKyBaTH 1HIIOTO Cy0’€KTA, MO 1 MOSCHIOETHCS BiJICYTHICTIO Y HpaBOBOJIOZ[IJII)—
151 TIpaBa JI03BOJISATH BUKOPUCTOBYBATH Take HAaMEHYBaHHS iHIIMM YYaCHUKOM TPaBOBIJIHOCHH.
[TpaBo BUKOPUCTaHHS TaKOrO0 HaWMEHYBaHHS J1MCHO € BUKIIIOUHUM 1 OOMEXEHEe B criocodax Bif-
Yy»KEHHS, B TOM ’Ke yac MpaBo BUKOPUCTAHHS BUHAXO/LY, IPOMHUCIOBOTO 3pa3Ky, KOPHUCHOT MO,
HABIIAaKW, HE MA€ BUKJIIOYHOTO XapaKTepy, OJHAK BU3HAETbCA TAaKUM 3akoHonaBueM. Came ToMy
3HAXOAWTH MIiATBEPMIKCHHS MO3HILS, IO BUKIIOYHICT € (PaKyJbTaTUBHOI O3HAKOK MaWHOBHX
mpaB Ha 00’ €KTH IPOMUCIOBOI BIACHOCTI, [0 MPUTaMaHHa JIMIIE JICSKAM 3 HUX, OJHAK HE BCIM.
[Ipu bOMY BHKITIOUHICTH 3a0e3MeuyeThess He (DI3MUHUMHE BIACTHBOCTSIMH 00’ €KTa TPaBOBIIHO-
CHIH, a FOPUMYHUMHE KOHCTPYKITISIMHU, TOOTO € (hopMai30BaHO0.

BucHoBku. [ligBons4n MiJICYMOK BHUIIEBUKIIAJICHOMY, HEOOXITHO BiJI3HAYUTH, 1110 MAHOBI
MpaBa MPOMHCIIOBO] BIACHOCTI YTBOPIOIOTH CUCTEMY NPABOMOUYHOCTEH MPaBOBONOIIBL, IO Ma-
I0Th Ha METi 320€3MeYNTH TTOBHE 1 BceOiuHe HOro IopuanyHe TaHyBaHHS HaJ 00’ €KTOM MPOMHCIOBOL
BiacHocTi. OfHaK, K MOKa3zye MpOoBeIeHUH HAYKOBUH aHalli3, He BCi MpaBa, mepeliveHi B cT. 424
LK Ykpainu, MatoTh BUKITIOYHUHN XapakTep. HaBenene Bule miaTBepaKye NPUPOIHY CIOPITHEHICTD
IpaBa BIACHOCTI 1 IHTENEKTYaIbHUX MIPAB B YACTHHI IIPaB IPOMHCIIOBOI BIIACHOCTI i BOIHOYAC OK-
PECIIOE TIPHHIIUIIOBI ITO3MIIIT PEIOBHX IPaB, IO HE MOXKYTh OyTH 3aCTOCOBaHI JI0 iHTEIEKTYaTIbHIX
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Mpas, 110 BOIHOYAC OOYMOBIIOE HEOOXIMHICTh OUIBII YITKOTO BHU3HAYEHHS MMPABOMOYHOCTEH Mpa-
BOBOJIOJIJIBIISI CTOCOBHO 00’ €KTIB MPOMHCIIOBOI BJIACHOCTI 1 BUKOPUCTAHHS JOJATKOBUX FOPHIHY-
HUX KOHCTPYKLIiH, 1110 32a0e31e4yIoTh Mepexia Horo mpas J10 iHIIMX YYACHUKIB MaiiHOBOTO 00OPOTY.
OueBHIHNM € TPUHIUIIOBE PO3MEKYBAHHS 3MICTY MpaBa Ha BUKOPUCTAHHS 00’ €KTa IPOMHUCIOBOT
BJIACHOCTI 1 pEUOBHX TPaB Ha 00’ €KTH MPABOBITHOCHH, 1110 CTBOPIOIOTHCS B MPOIIECi peatizallii npas
Ha BUKOPHUCTAHHS BUHAXOY, KOPHCHOI MOJIEITi, IPOMHUCIIOBOTO 3pa3ka Toro. Kpim toro, BOagaeThes,
0 MOXKJIMBICTH Cy0’ €KTHBHOTO IpaBa 3a/I0BOJILHATH 1HTEpeCH Cy0’eKTa 3aJeKUTh Bij 00°€KkTa, 3
MIPUBOJTY SIKOTO TaKe TIPaBO BUHUKAE. Y 3B’SI3KY 3 IIMM NPABO BUKOPUCTAHHS PE3YJIbTATIB IHTEIEKTY-
QJIBHOI JISTBHOCTI, 10 KOHKPETU3YEThCS CIIOCO0aMU, BU3HAYEHUMH TIOJIOKCHHSIMH 3aKOHO/IABCTBA,
MOXeE 3a/I0BOJIbHUTH 1HTEPECH BIAMOBITHOTO Cy0’ €KTa, HAIUISIOYH HOTO MipOIO MOBEAIHKH CTOCOBHO
TAKOTO PE3YIIBTaTy, 10 BTUTIOETHCS y CTBOPEHH1 peuei, X 30epiraHHi, BBeICHHI B IIUBUILHUN 000POT,
BUKOPHUCTaHHI IO3HAYEeHb HA BUPOOJIEHUX TOBapax TOLIO 1 3a0e3Medyrou oMy maHyBaHHS HaJl Ta-
KUM BUKOPUCTAHHSAM, 110 € HE 3aBKI1 HEJOCTYITHUM 1HIINM Y4aCHUKaM MaiiHOBOTO 000pOTY.
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