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MNPOHECYAJIbHO-ITPABOBI 3ACA/I1 3AXHUCTY ITPAB OCIB,
AKI HE BPAJIN YUACTI ¥ CITPABI

VY cTarTi mochifKeHi MpolecyanbHO-IIPAaBOBI 3aCaal CYIOBOTO 3aXHCTYy IIPaB
oci0, siki He Opayn y4dacTi y crpasi. [IpoananizoBaHi miJicTaBU 3BEpHEHHS 0OCi0, SKi
He Opalu y4acTi y chpaBi, 3 aneJsiiHO CKapror 3 METOK 3aXUCTY CBOIX IPaB.
CdopmynboBaHO BUCHOBOK II0JI0 HEOOXiAHOCTI YTOUHEHHSI 3a3HAYEHUX ITiJICTaB.

Knrwuosi cnosa: ocobu, axi ne dpanu yuacmi’y cnpasi, cyo0o8ull 3axucm, aneisayis.

B crarbe ucciienoBaHbl MpoOIECCyaibHO-MPABOBBIC OCHOBBI CyJAeOHOW 3aIlIUThI
MIpaB JIMII, He YYaCcTBOBABINUX B Jiene. [IpoaHann3upoBaHbl OCHOBaHHS OOpALCHHS
JIUI], KOTOpbIC HE IPUHUMAIN YYaCTHS B JIeJIe, C alleJUIIIHOHHON %KaJl000# ¢ Iebo
3amUThl CBOMX mpaB. CHOPMYTHUPOBAH BBIBOJ O HEOOXOUMOCTH YTOUHEHHSI yKa3aH-
HBIX OCHOBaHHUIA.

Knrwueevie cnosa: nuya, komopule He y4acmeosanu & deie, cyoebHas 3awumad,
anennayusl.

In the article the procedural legal basis of the judicial protection of the rights of
persons who have not been taken into the case studied. There was analyzed the cause
of judicial recourse of these persons with the appellate complaint in order to protect
their rights. There was concluded on improvements of these causes.

Key words: persons who have not been taken into the case, judicial protection,
appeal.

Beryn. Bianosigno no crarti 129 Koncrutyuii YikpaiHu oHi€I0 3 OCHOBHHUX 3acall Cyao-
YHHCTBA B YKpaiHi € 3a0e3MeUeHHs aneIiifHOr0 Ta KacalifHOTO OCKapyKEHHs PIIICHHS CYY,
KpIiM BHIAIKiB, BCTAHOBJIEHUX 3aKOHOM. BiAIIOBITHO 0 YMHHOTO 3aKOHOJABCTBA YKpaiHU 0co0w,
sIKi OepyTh yd4acTh y CIPaBi, a TAKOX OCOOH, sIKi He Opai yJacTi y CIpaBi, SKIIO CYIl BUPIIIUB
MUTAHHS PO X IpaBa Ta 000B’ SI3KU, MAIOTh IIPABO OCKAPYKUTH B AIEIISIIIHHOMY TTOPSIIKY PIIlIEHHS
CyIly TIepIoi iHCTaHIIIT MOBHICTIO 200 9acTKOBO (cTarTs 292 [{MBITEHOTO TPOIIECyalTbHOTO KOJIEK-
cy Ykpainu (gani — LIIK Ykpaian)).

Kowmiter MminicTpiB Pagun €Bpomnu He nependadae y BiANIOBIAHUX PEKOMEHAAIISX MEPETiKy
cy0’eKTiB mpaBa Ha MeperIsi CyJ0BOro pimeHHs. [IpiopuTeT 3aKOHOIABUOTO 3aKpIIUICHHS KOJa
TakuX 0Ci0 BIAHOCUTHCS /10 HAIIOHAIBHOTO 3aKkoHOAaBcTBa JloroBipHux CropiH. OnHak y cTaTTi
8 3aranpHoi gexnapauii mpas JIOJUHU NepeadadyeHo NpaBo KOXKHOTro Ha e(heKTUBHE MOHOBJICHHS B
IpaBax KOMIICTEHTHUMH HAI[lOHAJFHUMH CyJaMU B pa3i MOPYIICHHS ii OCHOBHUX IpaB, HaJaHUX
{if KOHCTUTYIIIErO a00 3akoHOM [1, c. 194].

Koucruryniitauii Cyn Ykpainu y Pimmenni Big 11 rpymas 2007 poxy Ne 11-11/2007 3a3HauuB,
0 peaizalliero mpaBa 0COOM Ha CyTOBUH 3aXHCT € MOXKIUBICTh OCKapIKEHHS CYJOBHX PIillICHb
y Cydax amessmiiHoi Ta KacamiiHOi iHcTaHMii. Ileperisan cymoBux pimieHb B amensmiiHOMY Ta
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KacalifHOMY TIOPSIIKY TapaHTy€e BIAHOBJICHHS MOPYIICHUX MPaB 1 OXOPOHIOBAHUX 3aKOHOM iHTe-
peciB JroauHM 1 rpoMajsHuHA (ab3an 3 mianyHkty 3.1 myHKTY 3 MOTMBYBajbHOI 4acTUHH) [2].
KoncTuryiiini rapanTii 3aXUCTy MpaB 1 CBOOO/ JIIOJAMHHU 1 TPOMASTHIHA B arlelIsiiHIi 1HCTaHIII{
KOHKPETH30BAHO B miasi 1, posz[iny V UIIK Ykpainu, ae Bperyab0BaHO TMOPSIZIOK Ta MiACTaBH LIS
eI HOTO OCKapKCHHSA pimeHs 1 yXxBai cyny B HI/IBIJ‘IBHOMy CYIOYMHCTBI. BiamosinHo 10 va-
ctuan 1 crarti 292 IITK YKpalHH CTOPOHHM Ta 1HIIII 0co0H, sIKi OepyTh yUacTh y CIPaBi, a TAKOXK
oco0wu, siKi He Opay y4acTi y CIipaBi, KIIO Cy/I BUPIIIUB MUTAHHS PO IX MpaBa Ta 000B’I3KH, Ma-
IOTh TIPaBO OCKAPKUTHU B alleIALIHHOMY TOPSIKY PILICHHS Cymy MEpIIoi iHCTAHII] MOBHICTIO a00
4acTKoBO. SIk 3a3HaunB BepxoBuuii Cyn Ykpainu, 32 3MiCTOM 3a3HAYCHOI CTATTi MPaBO Ha amens-
1iifHe OCKapXKEHH MaloTh 0COOH, SIKi HE Opanu ydacTi y ClpaBi, IPOTE YXBAJICHE CYI0BE PIIICHHS
3aBJa€ KoM iX paBaM 4u iHTepecaM [3]. CynoBa mpaKkTHKa CBiTYHTH, 10, HE3BAYKAIOUHU HA YiTKE
3aKOHO/IaBUEe 3a0e3MeUeHHs MMpaBa Ha arelsliiiHe OCKap)KeHHs, BIAMOBIJHE MpolecyalbHO-Tpa-
BOBE IIPaBO OCI0, sIKi He Opaliil y4acTi y CIpaBi, 3 HU3KH MPUYHH 3ATUIMIAETHCS HE 3a0e3ICUCHUM
HAJIC)KHUM YHHOM, a TIOPYIICHI MaTepialbHO-TIPABOBI IPaBa Ta iHTepecH — He 3aXUIICHIMH.

VY Hayli IUBUIBHOTO TPOIECYalIbHOTO MpaBa MPOOJIEMH 3aXKCTy TpaB oci0, siki He Opa-
JM y4acTi y CIpaBi, sIK MPABHUJIO, JOCTIKYBAJINCh B paMKax anelsidiHoro npoBapkeHHs. [1u-
TaHHS areJsAIiHOTO OCKapKeHHs CYJ0OBUX PIIICHb Ta OKPEMHUX acIeKTiB Horo peamizarii Oyiu
MIPEIMETOM JIOCITI/PKEHHS B po00Tax Takux BYeHUX, sk M.M. boponuin, I1.0. I'Bo3nuk, JI.€. I'y3b,
K.B. T'ycapos, O.B. Jlem’sinoBa, B.B. Komapos, B.A. Kpoiirop, I./1. Jlycnienuk, €.A. Yepnymien-
ko, [.I. HleBuyk, 1.1O. [luxoHs.

IMocTanoBka 3aBaaHHs. €BpoiHTErpaliiiHi npouecu, Mo Big0yBaloThCs B YKpaiHi, Ta pe-
(hopMyBaHHS CYIOBOT CHCTEMH OOYMOBIIOIOTH AOIUIBHICTh MOAAIBIIONO JOCTIHKEHHS Ta BIOCKO-
HAJICHHS IHCTHUTYTY 3aXHCTy IpaB oci0, sKi He OyiH 3aiydeHi 10 ydacTi y crpaBy. OcoOnuBuii
HAyKOBO-TIPAKTUYHUH IHTEpEeC BUKIMKAIOTH MATAHHS, [TOB’s3aHI 3 BH3HAUCHHSM UiTKUX ITIICTaB
3aXUCTy IUX 0Ci0, 3a0e3MeueHHsIM TIPaBOBOTO MeXaHi3My pealtizallii nmpaBa Ha CyJAOBHH 3aXHCT
UMH 0CO0aMH.

PesyabraTn qociaigkeHns. BinqnoigHo 10 mpaBoBoi mo3uilii €BporneichbKoro cyy 3 mpas
mroguuH Bif 8 ciuag 2008 poky «CKOpHK IMpOoTH YKpaiHW) BU3HAYEHO, 1110, BiIMOBIIHO 0 IyHKTY
1 crarti 6 KoHBeHIiT Mo 3aXUCT MpaB JIOAUHHU 1 OCHOBOMOIOXKHUX CBOOO, SIKIIO B HAI[IOHAIb-
HOMY IIPaBOBOMY MOPSAKY iCHY€e MpoLeAypa anenslii, 1epxKaBa Mae TapaHTyBaTH, 110 0CO0H, AKi
3HAXOIATHCS i 11 IOPUCAUKIIIEI0, MAIOTh MIPABO HA 3aXKCT B alessAMIMHAX CyJax Ha OCHOBHI ra-
panrii, mepexdaueni y crarri 6 KonBeniii. MawoTs OyTn BpaxoBaHI 0COOIMBOCTI MPOBAKCHHS,
[0 PO3IVIIIAETHCS, Ta CYKYIHICTh IIPOBAKCHB, IO 31HCHIOBAINCH BiIIOBIIHO J0 HAIIOHAIBHO-
IO TIPABOIIOPS/IKY, @ TAKOXK POJIb aNeNIANIHHOTO Cyy Y HUX [4].

3a YUHHUM 3aKOHOJIAaBCTBOM OCOOH, sIK1 He Opalii y4acTi y CpaBi, MOXXYTh 3aXHCTUTH CBOT
MpaBa IUISIXOM TP/’ SBICHHS TI030BY, OCIIOPIOBAHHS B 1HIIOMY TIpo1ieci (hakTiB, siki Oyl BCTaHOB-
JICHI y PIIIeHH] IO «4yXil CrpaBi», Ta IUIIXOM OCKap KEHHsI PillIeHHS, SKUM HOPYIIYIOTh iX IpaBa.

Juis oci0, sixi He Opayu y4acTi y cripasi, BIATIOBIIHO 0 YMHHOTO 3aKOHOJABCTBA, 3aXHUCT
IIPaB MOXKJIMBO 320€3MEUUTH 32 YMOBU HAacaMIICpEe/l CKaCyBaHHsI PILLICHHS CyAy, SIKUM BUPIILICHO
MUTaHHS PO MpaBa Ta 000B’A3KH IMX 0ci0. Y MEeBHUX BHUIAJKaX HACTYITHOTO MO30BY HE BUMara-
€TbCA, OCKUTBKH CAMUM PILIEHHSM I10 «4YXKil CIIpaBi» i MOPYIIYIOThCA IpaBa, CBOOOIN Y1 OXOPO-
HIOBaHI 3aKOHOM IHTEPECH, 3aBIAECTHCS IIKO/IA TIpaBaM Ta iHTepecaM ToIno. BogHouac peamizatiist
IIpaBa Ha anelnIiiiHe OCKapKeHHs y HU3II BUMAIKIB 3aJIHIIAETHCS I TAKUX 0Ci0 mpoliemMaTHd-
HOFO.ATICJISIIIHI CYIU NP MPHUHATTI CKapT BiJ 0Ci0, sSKi He Opaju ydacTi y crpaBi, He BOaua-
FOTh HEOOX1THUX MEPEyMOB alelISAiHHOTO OCKApKEHHS, BIIMOBIISIOTh Y IPUHAHATTI anelsifiHoi
CKapry, 30KpeMa 3a3Ha4daroTh, 10 Cy/] HE BUPIIIyBaB MUTAHHS IPO MpaBa Ta 000B’s3KK IIHX 0Ci0,
OCKIJIBKH HE 3a3HauaB MPO HUX Y PE30MIOTHBHIA YacTHHI pillIeHHS [S5], THM CaMUM MOPYIIYIOUX
MIPUHIMI 3a0€3MeUCHHS aNesIIifHOTO OCKAPKEHHS Ta BUPIIIYIOUM MUTAHHS 10 CYTi 3BEPHEHHS
uux 0ocid Ha cTajil MPUIHATTS anessiifHOT CKapTu.

Juis peanizanii npasa Ha anensiiiHe ockapKeHHS HeoOXiHa HAsBHICTh HU3KU IEPEyMOB,
sIKI B TIPaBOBill TOKTPHHI BU3HAYAIOTHCS SIK IOTIEPEIHI YMOBH pealli3allii mpaBa Ha amelsiiiiHe
ockapkenrsi. C.B. BacwmiibeB mofissie mepeayMoBH JOIYCTUMOCTI allesifHOTO OCKapKEHHsI Ha
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HepelyMOBH 00’ €KTUBHOTO (HAsBHICTh 00’ €KTa, 3 IPUBO/LY SIKOTO OJIA€ThCS aneALis, J0TPHMaH-
HSl CTPOKY amelsiii) Ta cy0’€eKTUBHOTO (HasBHICTh MEBHOIO Kosia OCi0, SIKi MalOTh MPaBoO IMOjJa-
THU anessliiiHy cKapry Ha pillleHHs, yXBaly Ccydy mepiuoi iHcTaHuii) xapakrepy [6, c. 331-332].
K.B. I'ycapoB ymoBaMu peaiizaiiii npaBa Ha aresiiiiHe 0CKap)KeHHs BU3HAE: a) HAICKHICTh 0CO-
Ou 10 Koyia cy0’€KTiB, SIKI MAarOTh MPaBO MOJATH aleIANIdHY CKapry Ha pIlIeHHs Cyay Heprioi
THCTaHIIIT; 0) HAEKHUI 00’ €KT OCKAP)KEHHS; B) BIZICYTHICTh MIPOMYIICHHS CTPOKY Ha aresiiiae
OCKap»KCHHS Y1 BIIMOBH Y HOTO TIOHOBIICHHI [7, . 834].

VY mpaBoBiif JOKTPUHI NOMHUPEHHs HA0YIO TBEPHKEHHS, 110 JUIS peaji3amii mpaBa Ha arre-
JSIiMHE OCKAapKEHHS Ta BUHUKHEHHS alelAIiifHOTO MPOBAPKEHHS, OKPIM IepeTyMoB 00’ €KTHB-
HOTO Ta cy0’€KTHBHOTO XapakTepy, € HEOOXiTHUM JOTPUMAaHHS HU3KU (POPMANBHUX MEPEAYMOB.
JLE. I'y3p hopmanbHUMU yMOBaMH 3/11iiCHEHH: TIpaBa Ha amnesisiiiiHe 0CKap >KeHHS Ha3UBa€E JOTPH-
MaHHs GOPMHU Ta 3MICTY aneALiHOI CKapru; HampaBJIeHHs 1HIIUM 0co0aM, siKi 0epyTh y4acTb Y
CIIpaBi, KOMii aneJsIiiHOI CKapTH 1 JONAaHHUX 0 Hei JOKYMEHTIB; CIUIaTy CyIOBOTO 300py; odopM-
JICHHsI TIOBHOB)KEHb MPEJACTABHUKA y BUIAJKY MOJa4l aressiiHHOT CKapru BiJ iMeHI 0COOH, sKa
Oepe yuacTb y cripasi [8, ¢. 10]. 3okpema, O.0. boprcoBa, OMIISIOUN TEPEIyMOBH aNeIIAIHHOTO
OCKapKCHHS Ha 00 €KTHBHI, Cy0 €KTHBHI Ta (hOpMaIbHI, OCTaHHI OB S3y€ 3 MOPSIKOM TOIaHHS
aneNsifHOT CKapru, BU3HAUYEHHSIM 11 peKBi3uTIB TomIo [9, c. 6, 15, 17]. AHaI0TIYHOT TO3HUIIIT MO0
MOALTY TepeTyMOB IIpaBa Ha aressILiifHe OCKap)KeHHS Ha 00’ €KTHBHI, cy0 €KTHBHI Ta (hopMasbHi
JOTpUMYIOThCs # inmmi Bueni [10, c. 13; 11, c. 40-41]. He3Baxatoun Ha BiACYTHICTh y AOKTpH-
Hi €JMHO{ MO3HUIIT OO0 CUCTEMAaTH3alii IepeyMOB aneNsAiifHOr0 0CKapKEHHs, OUIBIIICTD J0-
CJIITHUKIB € OHOCTAMHUMU y BIJTHECEHHI JI0 MEPEAYMOB alesaiHOTO OCKapKEeHHS HAJIEKHOTO
00’€KTa anessiiHOTO 0CKAPKEHHSI; KOJIa 0Ci0, YIIOBHOBXCHHUX Ha arelisiiiHe 0CKap>KeHHS; J0-
TPUMaHHS CTPOKIB TaKOTO OCKapeHHs [12].

Ha 3akoHonaBuoMy piBHI Cy0’€KTH Ta 00 €KTH aleNSmiiHOTO OCKapKeHHS BU3HAYCHI Y
crarti 292 IIIK Ykpainu, BIAMOBIAHO J0 YacTUHH | sKOi CTOPOHHM Ta iHII 0coOH, siKi OepyTh
Y4acTh y CIIPaBi, a TAKOXK 0COOH, sIKi He Opalii y4yacTi y Crpagi, SIKIIO Cy/J BUPILIHB MTUTAHHS PO
X mpaBa Ta 000B’SI3KH, MAIOTh MTPABO OCKAPIKUTH B aTSJIALIHHOMY TOPSJIKY PILICHHS CyIy MepIioi
IHCTaHIIIT TTOBHICTIO a00 YaCTKOBO.

Bepxosuuit Cyn YkpaiHu 3 IbOro IpUBOAY BHCIOBUB TaKy MPaBOBY MO3HUIiI0. BinnosigHo
1o [TocranoBu BepxoBHoro cyny Ykpainu Bin 3 motoro 2016 poky y crpasi Ne 6-88511c15 3a oco-
0010 BU3HAHO MPABO BIACHOCTI Ha KBAPTHUPY, AKa NepedyBalia y BIACHOCTI BIAINOBiaYa 1 Ha Ky
Ha BUKOHAHHSI CYJIOBOTO PIIICHHS PO CTATHEHHS 3 OCTAHHBOTO Ha KOPHCTH 0COOH, siKa He Opaina
yyacTi y mid cnpasi, 6opry B po3mipi 1 MiH. 63 THC. 144 rpH. HaKJIaJeHO apemT Ta 3a00pOHY
BiuykeHHs1. [1030aBNIeHHS BiOBIa4Ya MpaBa BIACHOCTI HA MAHO YHEMOXKITUBIIIOE BUKOHAHHS
CYIIOBOTO PIIlIEHHS MPO CTATHEHHS 3 HHOTO HA KOPUCTHh OCOOM, siKa He Opalia yJacTi y crpasi Ta
ToJiaa 3asBy MO HePeryis pitenHst Bepxopaum CymoM Ykpainu, CyMH OOpry, BHACTIIOK YOTO
OCTaHHI{ Ma€ TiICTaB TOBOPUTH MPO MOPYIICHHS HOTO TpaBa Ha OTPHMAHHS CyMH 6opry

BepxoBuuit Cyu pralHI/I KOHCTaTyBaB, 10 BUCHOBOK CY/ly anemNsIiifHO1 1HCTaHIIIi, 3 SIKUM
MOTOAMBCA Cy/ KacaliiHoi 1HCTaHIi1, Ipo BlI[CyTHlCTb y 3asBHUKA [IPaBa Ha OCKapKCHHs PillleH-
Hsl CyAy MepIIoi iHCTaHMii Ha Till miZcTaBi, IO Cy[ HE BHPIIIYBaB MHUTAaHHS PO HOTrO MpaBa Ta
000B’s13KH, € TIepeqIacHuM, cynepednts 3MicTy ctarti 292 LIIK Ta nepemkomkae moaaabuioMmy
MIPOBADKEHHIO y cripaBi. BigmosinHo mxo yactunum 2 crarti 3604 LIIIK Ykpainu y pa3i mopymieHHs
CYZIOM HOPMH TIPOIECYaJLHOTO TIpaBa, M0 IMEePEUIKOKAE MOAATBIIOMY ITPOBAKEHHIO y CIIPaBi,
CYJ 33I0BOJIGHSIE 3asIBy Ta Ma€ MPaBO CKAaCyBaTH CYAOBE PIlIEHH 1 IepeIaTH CIpaBy Ha pO3TIILT
70 BimmoBinHOI iHcTaHIil. OTXe, BiAmoBiaHO 10 yactuam 1ctarti 292 IIIK Ykpainu cropoHn Ta
iHII 0co0w, sIKi OEpyTh y4acTh y CIpaBi, a TAKOXK 0COOH, SIKi HE Opasii yJacTi y CIpaBi, SIKIIO CyX
BUPIIIMB MUTAHHS NP0 iX IpaBa Ta 000B’ I3KK, MAIOTh IPABO OCKAPKUTHU B ameIAIIHHOMY MOPSIKY
pilleHHs Cyay mepuIoi iHcTaHMIii MOBHICTIO a00 YacTKOBO. 3a 3MiCTOM 3a3HAYCHOI CTAaTTi MPAaBO HA
anensiiiHe OCKapKEeHHs MaloTh 0COOM, sKi He Opajiu ydacTi y crpaBi, IpOTe yXBaJleHE CyIOBE
pIIIeHHS 3aB/a€ M LIKOJH, 110 BUPAXKAETCA y HECIPUATIMBUX /Ul HUX Hachiakax [3].

VY3arajpHEHHS CYIOBOI MPAKTUKU BUIIUMHU CYIOBUMH IHCTAHIIISIMH HOPM LUBLIFHOTO IIPO-
[EeCyallbHOTO IpaBa CBITYUTH PO OOMEKEHHS MOXKIMBOCTEH pealizallii mpaB 3a3Ha4eHuX ocil.
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Taknum uMHOM BperyaboBaHuil mopsiok aiit cyny y Ilocranosi [lnenymy Bepxosrnoro Cyny Ykpa-
Tau «I1po CyHoBY MPAKTUKY PO3IJISITY IIMBIIBHUX CIIPAB B ANCISIIIHHOMY TOPSIAKY» Bifl 24 dKOBTHS
2008 poxy Ne 12, sikio cygom Oyzie BCTaHOBJICHA BIACYTHICT BiJIIOBIIHUX MEPEIyMOB: IIPH 10~
JaHHI areysniiHol CKapru 0co0oro, sika He Opasia y4acTi y CIpasi, IIpo MpaBa Ta 000B’I3KH SIKOT
CYJI TICpIIOi 1HCTAHIIIT MUTAaHHS HE BUPINIYBAaB, CYI/IS-I0MOBI a4 BiIMOBIIHO IO YACTHHU 3 CTATTI
297 HITK Ykpainu MoCTaHOBIISE YXBAIy PO BiIMOBY B IPUHHATTI anleIANiHHOT cKapry. SKIo 3a-
3Ha4YeHI 00CTaBUHM OyyTh BCTAHOBJICHI ITICIISI IPUHHATTS aNesIiiHOT CKapTh JI0 PO3IIs LY, are-
TAIIHHAN CyJl TOCTAHOBIISIE YXBAITY PO 3aKPHUTTS alleIAiiHOTO TPOBAHKEHHS Y CIIPaBi 3a TAKO0
ckaproto [13]. HaykoBii 3BepTaiu yBary Ha Te, 11O CY[, BiAIIOBIJTHO JJO YUHHOTO 3aKOHOJIABCTBA,
HE BUPIIIy€e MUTAHHS 10 CyTi B MOMEHT IPUHHATTS anessIiiHOI CKapry Mpo Te, HOpYyIIeHI Y Hi
mpaBa 0co0H, siKa 3BEPTAETHCS 31 CKaproro Ha CyJo0Be pileHHs [7, c. 837-838].

HesBakaroun Ha CKIAIHICTh BCTAHOBICHHS il Yac MPUHHATTS anelsIiiHOI CKapru Ha-
SIBHOCTI BIATIOBITHUX IEPEIYMOB, CYIOBa IPAKTHKA CBIIYNTH, IO CYIU 3MIHCHIOIOTH HAJICKHUN
3aXUCT OCI0, sIKi He Opasik y4acTi y CrpaBi, HaBITh SKIIO PIIICHHIM CYIy MPSIMO HE BUPIIIEHO ITH-
TaHHS PO Mpasa 9 000B’s13kH 1uX 0c¢ib. T.A. CTernaHeHKo 3BepHYIIACh 13 T030BOM JI0 BUKOHKOMY
J13epkuHCHKOT palloHHOT pajii M. XapKoBa PO BU3HAHHS MPaBa BIACHOCTI Ha KU TIOBUH OYyIMHOK
Ta TOCHOAAPCHKI MPUMIIICHHS. Takok Tpocuiia 3000B’s13aTH KOMYHAIIbHE ITiIIPUEMCTBO «Xap-
KiBChKe MichKke Or0po TeXHIYHO1 iHBeHTapm3amii» (nam — KI1) 3apeectpyBaru npaBo BIacHOCTI Ha
3a3HauCHUI OyAMHOK Ta iHmmI npuMimeHHs. [1o3oBHiI Bumorn T.A. CtenaHeHko OyiaH 3a0BOJICHI
y IOBHOMY 00CSI3i.

Ha piwenns cyny nogas anensuiiiny ckapry B.1. TapaceHko sik ocoba, ska He Opaina yda-
CTi y CHpaBi, PO IpaBa SKOI Cy[ BUPININB MUTAHHS. ATCISTHT IPOCUB PILICHHS CYIy CKacyBaTH,
MTOCHJIAI0YUCH HA TIOPYIICHHS HOTO MpaB, OCKUTBKU Y TOPYIICHHS AepPKaBHUX OyIiBEIHHUX HOPM
rocrojiapchka Oy/IiBIIsS 3HAXOMUTHCS Ha BIJCTaHI OJHOTO METPY BiJ CTIHH HOTO >KHTIOBOTO OY-
JuHKY. Kpim Toro, amensHT 3a3HaduB, mo, mokimaBmu Ha KIT 000B’s30K 3apeecTpyBaTH MpaBo
BIIACHOCTI 32 TIO3UBAYKOIO, Cy/I TIOPYIITHB HOPMH ITUBUIFHOTO MPOLIECYAIFHOTO MPaBa, OCKIJIBKH HE
3amyunB KII 10 yugacTi y cripaBi. AnensmiifHuii cya ckapry 3a10BOJIBHHB, TOCHIAIOYNCH Ha TE, IO
3a3Ha4yeHe PIllleHHs Cy/ly BILIMBAE HA MPABO alejsHTa KOPUCTYBAHHS MOTO KUTIOBUM OYTUHKOM,
a To3MBavka 3000B’s13aHa OyJia MOBIJOMUTH CYy[ MPO Te€, IO MPpU MOOYAOBI MpUMIlIEHb He Oyna
OTpUMaHa 3rojia Cyciia Juis TOro, o0 Cy/J Mir HOro MOBIIOMUTH MPO MOXIIMBICTh Y4acTi y cIipa-
Bi. Kpim rtoro, cyn nepioi incranuii 30008’ a3aB KII BUMHUTH HE TUIbKH TEXHIYHI, ajne i MeBHi
MIPaBOBI [Iil, HE 3aTyYalouy HOro A0 YJaCTi y CIpaBi, YMM TAKOXK BHPIIIUB IIHTAHHS PO MpaBa Ta
o0oB’s3ku KIT [14].

Amnensiiine OCKap)KCHHSI 3a3HaYCHUMH ocobamu pileHHs cyny 3IIHCHIOETECS HaifuacTimie
3a/uIs HOTO CKAacyBaHHS, OCKUTBKH HUM MOPOIKYETHCS HEBU3HAYCHICTD y MIPaBOBITHOCHHAX YU
BiITOBiHE TOPYIICHHS NPaB, Ta MOAAIBIIOTO 3aXHCTY CBOIX MpaB 110 CYTi, SKIIO I[LOTO BIMArae
Xapakrep MarepiallbHUX MPaBOBIIHOCHH, Y SKHX IIi 0COOH 6epyT1> y4acTh, 00 AKIIO 0COOH OB’ -
3aHi SIKUMHCH MpaBaMu 4u 000B’A3KaMH 3 OJHI€I0 31 cTopiH. CkacyBaHHS BiAMOBIAHOTO pl]_l_[eHHH
€ HeoOXiTHIM, TOMY IO MPH 3BEPHEHHI IIUX 0Ci0 i3 T030BOM 3aJIMIIAETHCS B CUJII MEPBICHE Pi-
LICHHSI, SIKe I TIOPOJPKY€e HEBH3HAUCHICTH Y iX MpaBaxX Ta 000B’s3Kax. Y MPOTUIIC)KHOMY BHIIAJIKY
BHUHHKHE CHTYAIlis, 32 SIKOi Oyle yXBaJeHO JEKLTbKa PIillleHb CyIy IMIONO0 OJHUX IPABOBIIHOCHH.
[Ipu ckacyBaHHI pillIeHHsI CY[y, SIKAM IOPYIIEHI IpaBa 0COOH, IMOJAIBINE MPE IBICHHS T030BY
MOXKE HE 3HaIOOUTHUCH.

SIKI10 oAb 3aXKMCT MpaB IUX 0Ci0 BUMaraThMe iX y4acTi y CIpaBi B Cyai Mepioi
THCTaHIII1, 3aJIS)KHO BiJI 3MICTY CITIPHUX MarepiaibHUX MPABOBITHOCHH BOHU MOXYTh BCTYITUTH Y
CTIpaBy SIK CIIIByYaCHHUK 4M TpeTst ocoba. [IpomecyanpHo-ipaBoBe CTaHOBHINE OCi0, sIKi HE Opann
ydacTi y crpasi, Oyze 00yMOBIEHO THM, IPSIMO UM OTIOCEPEIKOBAHO PIillICHHS BIUIMHE HA iX IpaBa
yr 000B’13kH. OUEBUAHUM € T€, 1[0 Y Pa3i CKACyBaHHS PILLICHHS y «4yXKiil cipaBiy», 1o sIKiil pirieH-
HSIM TIOKJIa/IeHO 000B’sI30K Ha TaKy 0co0y a00 BUPILIEHO MUTAHHS MO MpaBa i 000B’SI3KHU 11010
OJTHIET 31 CTOPIH, Jie ocoba Mora 6 OyTH TPeThOI 0CO0O0K0, SIKa HE 3asIBJISIE CAMOCTIHHIX BUMOT
HA TIPEMET CIIOPY, IPe/’ IBJICHHS IT030BY 3aJeKaTHME Bif IIPOIeCcyaIbHUX IHTEPECiB MEPBiCHOTO
[o3MBayva.




Hueinicmuxa

Uepes CKIAAHOCTI, SIKI BUHUKAIOTh Y 3B’A3Ky 31 3BEPHEHHSM B aneisIiHHOMY MOPSAKY 3a
3aXHMCTOM CBOIX IpaB 0co0aMu, sKi He Opanu yyacTi y clpaBi, BU3HAYaJIbHUMH TOJOKEHHIMH Y
3a0e3MeueHHi JOCTYITHOCTI IX 3aXMCTy € 3MiHA Ha 3aKOHOJABYOMY PiBHI (DOPMYJIIOBAHHS IiJICTaB
3BEPHEHHsI TIPOAHAITI30BaHOI KaTeropii 0ci0 3 anessiiiHOK CKapror, OCKUIBKU Nepen0dayeHe YnH-
HHUM 3aKOHOJIABCTBOM IIPH TIYMaueHHI HOTO CyIaMH CTBOPIOE CYTTEBI MEPEIIKOIAN TIPH TPHHAHATTI
areJIsIiiHOT CKapTH, a cPOpMYITbOBaHEe Y ITPaBOBHX MO3UIIIsIX BepxopHoro Cyny YkpaiHu TITyMadeH-
HS TIJICTaB SIK 3aBIAHHS IIKOAM 3a3HAYEHUM 0CO0aM HE OXOILIOE BCI MOYKIIMBI BUITAJKH MTOPYIIICHb.
Y nonepenHix HAYKOBHX JOCIIHKCHHIX HAMHU OYIT0 3aIIPONOHOBAHO 3aKPIIUICHHS Ha 3aKOHOIABIOMY
PiBHI MOJIOKEHHS, BIIMOBIIHO JI0 SIKOTO «0COOH, SIKi HE Opajiy y4acTi y CIpasi, KO PilICHHS CYIy
BIUTMHYJIO HA BUHUKHEHHS, 3MiHY UM IPUMTMHEHHS iX MpaB 4d 000B’s3KiB, MalOTh IIPABO OCKAPIKUTH
B anessiiifHOMY MOPSAKY PillIeHHS CyIy MeplIoi iHCTaHIIii MOBHICTIO a00 4aCTKOBOY, 11O MiIBUILIUTh
rapanTii 3a3Ha4eHUX 0ci0 Ha NPUMHATTA anessuiiHoi ckapru [15, ¢. 98]. Y BiAnoBinHUX miIcTaBax
HEOoOXiTHO BiJOOPa3UTH BHUIAIKH OPYIICHHS IIPaB, CBOOOM Ta IHTEpECiB 3a3HaYCHOI KaTeropii ocio.

BucnoBku. Haii6inpim epekTHBHAM crIoco0OM 3aXHCTY IMOPYIISHOTO ITPpaBa 3a3HaueHo]l Ka-
Teropii 0cib € OCKapKEHHS PIIICHHS CY/y B alesAIiHOMY MOPSIKY, SKHM BUPILICHO MUTAHHS PO
iX mpaBa, cBOOO/IH, IHTEpEeCH Ta 000B’ I3k, Ta (Y pa3l HEOOX1THOCTI) 0OyMOBIJIEHE 3MICTOM Mare-
playbHUX TIPABOBIAHOCHH, YXBAJICHHS HOBOTO PIlICHHS CyAy B PE3YJIbTaTi MOBTOPHOTO PO3IIISTY
CIIPaBH CY/IOM IEPIIOi IHCTAHIII a00 CyI0M anesAIiiHOI IHCTaHIIT B pe3ynbTaTi MeperisiTy He3a-
KOHHOTO pillICHHS Cydy. ICHye HEOOXiTHICTh YTOUHEHHS! Ha 3aKOHOAABUOMY PIBHI Mi/JCTaB 3BEp-
HEHHS 3a3HaYCHUX 0Ci0 i3 anensiiiHo CKaprolo, 10 SKUX BITHOCUTHCS BIUIUB PIIICHHS CYLy MO
«4yXill cripaBi» Ha BUHMKHEHHS, 3MIHY Y IPUIIMHEHHS X MIPpaB 4l 000B’sA3KiB, MOPYIIEHHS NPaB,
cBOOOJ] Ta 1HTEpeCiB, 1110 BKJIOYA€E, BIIMOBIIHO 10 IpaBoBoi no3utii BepxosHoro Cyny Ykpainu,
3aBHaHHs iM IITKOMIH, [0 BUPAXKAETHCS Yy HECTIPUATIUBIX IS HAX HACIIAKAX.

OO0cHT cTaTTi HE J1a€ MOKITMBOCTI IOCIIAMTH BCl TPOOIEMH, TIOB’ 13aHi 3 MPoIieCcyaibHO-TIpa-
BOBUMH 3aCaJlaMH 3aXUCTY MPaB 0Ci0, K1 He Opalii y4acTi y CIIpaBi, ajie BCi BOHU MOTPEOYIOTH MO-
JAIBIIOT0 TCOPETHIHOTO JOCTIHKEHHS, HAIC)KHOTO 3aKOHOIABUOTO 3a0€3MEUeHHS ISl TOTO THM,
100 MmoAamblIe Y0CKOHAICHHS 3aKOHOIABCTBA CIPHSIIO TApaHTYBAHHIO ITPpaBa Ha CHPABEINBUH
Cya At muX oci6. 30KpeMa, OKpeMOoro AOCIHIIIKEHHS Ta YIOCKOHAICHHS MOTpedye MOPSIOK IpH-
WHATTS anensiiHoi ckapry ocio, ki He Opasi y4acTi y Crpasi.
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3MICT ITPABOBOI'O PEXKUMY HEPYXOMOCT]I,
IO NOIIUPIOETHCA HA PYXOMI PEUI

VY crarTi JOCHiIKY€ETHCS 3MICT MPABOBOTO PEKUMY HEPYXOMOCTI, 110 TOLIMPIO-
€Tbcs Ha pyxoMmi pedi. Ha mifcrasi aHamnmizy nopsiky BUHUKHEHHS, IEPEXOY, 3MIHU
Ta MPUIMHEHHS PEYOBUX IPAB PO3MEKOBYIOTHCS IPABOBI PEKUMH PYXOMUX pedet,
HEPYXOMHUX pedei 1 pyXOMHX pedeii, Ha sIKi IOMIHPIOETHCS TIPABOBUH PEKUM HEpy-
XOMOCTI.

Kniouosi cnosa: npasosuii pesxicum, nepyxomi peui, pyxomi peui, peuosi npasa.

B crarbe uccienyercs copepikaHue IpaBoBOTrO PeKMMa HEIBHKUMOCTH, KOTOPBIH
pacnpocTpaHseTcs Ha ABMKMMbIE Belld. Ha OCHOBaHMM aHanM3a MOpsIKa BOSHHK-
HOBEHHS, MEePEX0/1a, N3MEHEHHS M MPEKpaIlleHHs BEIIHbIX MPaB pa3rpaHuYUBAIOTCS
[IPABOBbIE PEKUMBI IBUKUMBIX Bellled, HEABIKUMBIX BEIIeH M JBM)KUMBIX BeLIeH,
Ha KOTOpPbIE pacnpoCcTpaHEH NPaBOBON PEXKUM HEIBHKUMOCTH.

Knroueswvle cnosa: npagogoii pescum, Hed8udiICUMbBIE BelyU, OBUICUMbIE BeUflU,
selyHbvle npasda.

Content of legal regime of immovable property extended over movable things
is researched in the article. Basing on analysis of an order of origination, transfer,
modification and termination of real rights the author differentiates legal regimes of
immovable things, movable things and legal regime of immovable things extended
over movables.

Key words: legal regime, immovable things, movable things, real rights.




