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MPABOBIJIHOCUHU IHTEJEKTYAJIbHOI BJIACHOCTI
3A YUYACTIO HAYKOBO-IIEJATOI'TYHOI'O ITPAIIIBHUKA

VY crarTti mpoaHaii30BaHO MPaBOBY MPUPOIY BIIHOCHH IHTEICKTyalbHOI Biac-
HOCTI 3a y4acTIO HayKOBO-IIE€JAaroriyHoro npamiBHHKA, BU3HAYEHO OCOOIUBOCTI iX
CTPYKTYPHHUX eJleMeHTiB. BcranosineHo crienudivanii Hadip IOpUANIHUX (PaKTiB, SKi
€ TIICTaBOK0 BUHUKHEHHSI TIPABOBIIHOCHH 31 CTBOPEHHSI CIIY>)KOOBHX 00’€KTIB Y BH-
[IOMY HaBYAIEHOMY 3aKJIai.

Knrwouoei cnoea: mpyoogi gionocunu, npagogioHoCUHU iHMeLeKmyanibHOi 81ACHO-
cmi, HAYKOBO-NeQa202iuHULl NPAYiBHUK, CIYHCO08ULL 00 '€km, mpyoosuil 00208ip.

B crarpe mpoaHanu3upoBaHa TPaBOBasi MPUPOIA OTHONICHUN HHTEIUICKTYallb-
HOU COOCTBEHHOCTH IPH YYaCTHH HAYYHO-IIEJArOrnIeckoro paboTHHKA, OIpe/ieie-
HbI 0COOEHHOCTH UX CTPYKTYPHBIX JIEMEHTOB. YCTAHOBJICH CIEIU(PHUUCCKUNA HAOOD
FOPUINYECKUX (DAKTOB, SBJISIONIMXCS OCHOBAHWEM BO3HHMKHOBEHHS IPABOOTHOIIIE-
HU# 110 CO3/aHUIO CITY/KEOHBIX 0OBEKTOB B BBICIIIEM YYEOHOM 3aBEICHHH.

Knrouesvle cnosa: mpyoosvle omuouieHust, RPAsoOmMHOUEHUs. UHIMEILIEeKINY b
HOU COOCMBEHHOCMU, HAYYHO-NE0A202UYeCKUll PAOOMHUK, CRYHCeOHbIl 00beKm,
mpyoos8ot 002080p.

Examined the dual legal nature of intellectual property law relations involving
scientific and pedagogical staff, the peculiarities of their structural elements are de-
fined. A specific set of legal facts, which is the basis of the establishment of relations
between official objects in higher educational institute are also defined.

Key words: labor relations, intellectual property law relations, scientific and
pedagogical staff, official object, the employment contract.

Beryn. B ymoBax pedopmu crcteMu BUIIOT OCBITH 1 3pOCTar04Y0i KOHKYPEHIIIT MiXK BHUIIHU-
MU HaBYAJILHUMH 3aKiIajaMu e(DeKTUBHICTh AiSIIbHOCTI OCTAHHIX BH3HAYAETHCS IX PEMyTAIli€lo,
SIKICTIO T2 ACOPTUMEHTOM Cy4aCHHMX OCBITHIX MOCIYT, HAJAHHS SKUX HEMOXKIUBO 001 ysIBUTH Oe3
BHUKOPHCTAHHS TBOPYOT'O IHTENIEKTyabHOTo nponykty. HoBuii 3akon Ykpainu «[Ipo Buiry ocBiTy»
cepell OCHOBHUX IMPaB HAYKOBO-TIEJATrOTYHOTO MpaIliBHUKA BUIOTO HABYAILHOTO 3aKJaly BA3HA-
Yae 3aXHCT MPaB IHTENEKTYaIbHOI BIaCHOCTI. THM caMHM 3aKOHOIABELb BH3HAB, IO CTBOPEHHS
00’€KTIB MpaBa 1HTEICKTyalIbHOI BJIACHOCTI € HEBIJl’€MHOI YaCTHHOKO MPO(eCiiHHOT MisITbHOCTI




Hueinicmuxa

BHKJIaja4a Bumly. [ToB’d3aHi 3 UM BIAHOCHHU € CKJIAJHUMHU y TIPAaBOBOMY PETYNIOBaHHI, 10 BU-
KIIMKaHO 3aCTOCYBAaHHM Pi3HUX HOPM ITpaBa KiIbKOX raiy3ei, 0cOONMBO HUBLIBHOTO 1 TPYOBOTO.

[MuranHs, JOTHYHI JO TEMHU JOCIIIKCHHS, ¥ CBOIX mpalsix po3risipanu A.B. ['onuaposa,
P.O. lenuncosa, FO.C. €nidanosa, M.1. [amux, O.I1. Opnrok, FO.B. Ocunosa, O.0. ITigonpuropa,
H.I. PszanoBa, O.0. Teepeszenko, O.1. Xaputonosa, O.0. Illtedan, T.B. fApoimreschka Ta iHIII.
[Ipote, He3BaXkKArOUYM HA BEJUKY KUTBKICTh Mpallb y il [apuHi, 03HAYCHI IPOOIEMHU 3aTHINAIOThCS
JIUCKYCIHHIMH.

IMocTanoBKka 3aBaaHHsl. 3a3HAYCHE 3yMOBIIIOE JIOMUIBHICTD CIIEI[iaIbHOTO aHAi3y MPaBo-
BiJTHOCHH 1HTEJICKTYaJIbHOI BIACHOCTI, OB’ SI3aHUX 31 CTBOPCHHSAM 00’ €KTIB MpaBa 1HTEICKTYyalb-
HOT BJIACHOCTI MiJ] YaC BUKOHAHHS HAyKOBO-IIEAarOriYHUMHE TpaIliBHUKaMH TPYIOBOTO JIOTOBOPY Ta
PO3MO/INIOM TpaB Ha HUX.

PesynbraTn gocainxenns. [IpaBoBiqHocuHu y cepi iHTENIEKTyalbHOT BIACHOCTI 3a yJac-
TIO HAyKOBO-TIEIAarOT1YHOTO MPAIliBHIKA MAIOTh CBOI OCOONMBOCTI. Take MOIIOKEHHS IPYHTY€EThCS HA
TOMY, 1110 OCTAHHIH € He JIMIIIE TBOpIIeM 00’ €KTIB MpaBa IHTEIEKTyaIbHOI Bl1acHOCTI. BiH, nepenycim,
€ MPAaIiBHUKOM OCBITHBOTO 3aKIIajly, KA BUKOHYE TPYIOBi (DYHKIIIT, BKIFOUAFOUM TAKOXK 1 Ti, SIKi
OB’ s13aHi 31 CTBOPEHHSIM 00 €KTIB TIpaBa iHTEIEKTYaJIbHOT BIACHOCTI (JaJli — CITy>)KOOB1 00’ €KTH).

[IpaBoBe perymoBaHHS O3HAUCHUX BiTHOCHH 3IIHCHIOETHCS 32 HOPMAaMH IMBUTBHOTO 3aKO-
HOZIaBCTBA, 30KpeMa: CT. 429 «lIpaBa iHTeIeKTyaaIbHOI BTACHOCTI HAa 00 €KT, CTBOPEHHUH Y 3B’SI3KY 3
BUKOHAHHSM TPYZIOBOTO J0roBopy» LluBimpHOTO Koekcy Yipainu [1] (mami — LUK Ykpainu), creri-
JIHUM 3aKOHaMH1 Y cepi iHTenekTyanbpHoi BaacHoCTi («IIpo oxopoHy npas Ha BUHAXOAU 1 KOPUCHI
Mozeni», «IIpo oxopoHy npaB Ha MPOMUCIIOBI 3pa3ku»,«IIpo aBTopchbke MpaBo 1 CyMiKHI MpaBay,
«[Ipo oxopoHy npaB Ha Tormorpadii iHTerpaIbHUX MIKpOCXeM», TOIIO) [2; 3; 4; 5], — Ta peryIrorThCs
nonoxeHHsME Koiekcy 3aKkoHIB Ipo Tpariio YKpaiHu it HOpPMAaTUBHUX aKTiB Y c(epi OCBITH.

IcHyBaHHS TPYIOBHX 1 NHBITHHO-NIPABOBUX BiTHOCHH, ITOB’SI3aHHUX 31 CTBOPEHHSIM CITYXK-
00BUX 00’€KTIB IMpaBa 1HTEICKTYaIbHOI BIACHOCTI, BU3HAETHCS BHUIIMMHU CYJIOBUMH OpraHAMHU.
Tak, y m. 24 nocranosu [Inenymy Bepxoaoro Cymy Vipainu Ne 5 Big 04. 06. 2010 p. «IIpo 3a-
CTOCYBaHHS CyJlaMH HOPM 3aKOHOJIaBCTBA y CIpaBax MpO 3aXHUCT aBTOPCHKOTO MpaBa i CyMiKHUX
MIPaBy» BKA3YETHCS: «...SKIIO B TPYIOBOMY a00 LUBIIBHO-IIPABOBOMY JIOTOBOPI MiXK MPAIliBHUKOM
1 poboTonaBiieM (FOpUANYHOIO 200 (i3UYHOI 0CO00t0, Je a00 B AKOI BiH MpaIfoe) He mepeadade-
HUH HIIWHA TOPSAAOK 31 ICHEHHS] MalHOBHX MpaB Ha CTBOPEHUH BKa3aHUI 00’ €KT, TO BOHU MArOTh
cniybHi npasa ... [lopsnok 3aiiicHeHHs] MafHOBHX IIpaB Ha Takui 00’ €KT MOXe OyTH BpEryiabo-
BaHW{ UBLUIFHO-TIPABOBUM JOTOBOPOM». Jlami y 1. 25 1i€i moCTaHOBHU 3a3HAYCHO: «... TPYAOBUM
JOTOBOPOM MK HUMH MOJKE IepeadadaTics yMOBa MO0 YKIaJCHHS [HUBUILHO-IIPABOBOTO TOTO-
BOPY TIPO CTBOPEHHS 00’ €KTa aBTOPCHKOTO Mpaga i (a00) CyMIKHUX TpaB Ta 000B’ 130K MpalliBHUKA
II0/I0 CITOBIIIEHHS PO CTBOPEHHS Takoro 00’ektay [6]. Jlo meBHOT Mipu MOXKHA CTBEP/IXKYBAaTH,
0 IUBUIBHO-TTPABOBI BITHOCWHU IpaBa IHTEIEKTYAIbHOT BIACHOCTI Ha CITY’)KOOBHH 00’€KT MiX
MIPaIiBHUKOM-TBOPIIEM 1 pOOOTOIABIIEM € TIOXITHUMH BiJl TPYJIOBUX BiTHOCHH, SIKi BHHUKJIH y Yaci
paHilie Mi>k TUMH X Cy0’€KTaMH i BUCTYIAIOTh Y IIbOMY BUIIAKy IICPBHHHUMH.

3aJeKHO BiJl MPOCTOPOBO-YACOBOTO KPUTEPIIO MPABOBITHOCHHU 1HTEJIEKTYalbHOI BIACHOCTI
32 y4acTIO0 HayKOBO-IIEArOriYHOrO MpalliBHUKA MOXKYTh OyTH JBOX BHIIB: HEPIIUI — BITHOCHHH,
SIKi BUHUKAIOTh 31 CTBOPEHHS 00’ €KTa MpaBa 1HTENEKTYalbHOI BIACHOCTI y 3B’ SI3Ky 3 BUKOHAHHSIM
TPYIOBOTO JOTOBOPY; APYTHU — Ti, IKi BHHUKAIOTh 31 CTBOPCHHS 00’€KTa IpaBa iHTEIEKTYaIbHOT
BIIACHOCTI 110332 BHKOHAHHSM TPYZOBOTO OTOBOPY 3a BJIACHOIO iHINIaTHBOIO HAYKOBO-IIEJAarorid-
HOTO TIpaIliBHUKA. B 0CTaHHROMY BHUITAIKy TBOPIEM, CY0’€KTOM PO3IIISAYBAaHUX MPABOBITHOCHH,
BHCTYIIaTHME He TPaIliBHUK, a ¢izndHa ocoba. ToMy mpeaMeToM HaIoro po3risily BUCTYIIaTHME
JIUIIIE TICPIIUKA BUJT TPABOBITHOCHH.

[IpaBoBiHOCHHH, SIKi BAHUKAIOTh 31 CTBOPEHHS 00’ €KTa MpaBa IHTEICKTyaIbHOI BITaCHOCTI
y 3B’3KY 3 BUKOHAHHSM TPYIOBOTO JOTOBOPY Y BUIIIOMY HAaBYaJIbHOMY 3aKJa/li, MAIOTh CBOKO BHY-
TPILIHIO CTPYKTYPY, 110 BU3HAYAETHCS CYKYIHICTIO TPHOX €JIEMEHTIB: 1) yuacHUKH ab0 cy0’ €KTH:
TBOpELb — HAYKOBO-TIEJarOriYHUN MPAaLliBHUK 1 BUILIMN HaBYAIbHUHN 3aKiajg; 2) 00’€KT — ciry)00-
BUH 00’ €KT IpaBa IHTENEKTYaIbHOI BIACHOCTI; 3) 3MICT CTAHOBILATH CY0’ €KTUBHI IIpaBa i 000B’s13-
KH iX YYaCHUKIB.
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Oco01MBICTIO TPABOBOIO CTAaTYCy YYACHUKIB IIUX BITHOCHH € HAsIBHICTH SIK TPYJOBO{, TaK i
LUBIJIBHOT IPAaBOCYO’ €KTHOCTI.

Binnosinno no m. 1 c1. 53 HoBOro 3akony Ykpainu «IIpo Buily OCBITY» HayKOBO-II€Aaro-
TiYHI TIpaIiBHAKA — 1€ OCOOH, SKi 32 OCHOBHUM MiCIIeM POOOTH y BHIIMX HABYATBHUAX 3aKJIATaX
MIPOBAISITH HABYAIbHY, METOIUYHY, HAYKOBY (HAYKOBO-TEXHIUHY, MUCTEIIBKY) Ta OpraHi3amiiHy Ii-
SUTBHICTB [ 7]. 3MICTOM TpyIOBOi PYHKIIIT ITi€T KaTeropii MpaIiBHUKIB € HAYKOBO-TI€aroriyHa Jisiib-
HICTBh, pE3yJBTATOM SIKOT MOYKE OyTH HOBHH 1HTEJICKTYaIbHUHN MPOAYKT. OCTaHHIM CTBOPIOETHCS Ha-
YKOBO-TIEIarOT1YHIM MPaIliBHUKOM HE JIOBIJIHO, & BUKITFOUHO 32 3aBJIaHHIM BUIIIOTO HABYAIBHOTO
3aKJIajy BiJIOBIJTHO JIO TPYIOBOTO AOrOBOpy. Ha mbomy erarmi HayKOBO-TI€JaroridyH1i mpaiiiBHUK
Ma€ JIHIIEe TPYIOBY MPaBOCYO’ €KTHICTh, Ka MICTHUTh, 30KpeMa, 000B 30K CTBOPUTH CIYKOOBHIA
00’€eKT TpaBa iHTeNeKTyalbHOi BIacHOCTI. L{uBinbHA paBOCYO’ €KTHICTh BUHUKAE y MpalliBHUKA
SIK 'y TBOPLS IicTs MOSBU CIYKO00BOTr0 00’€KTa IpaBa 1HTEIEKTyalbHOI BIACHOCTI. SIK TBOPIIO
oMy Halle)KaTh 0COOMCTI HEMAHHOBI IpaBa IHTEIEKTYAIbHOI BIIACHOCTI 800 0COOKCTI HEMAHOBI
Ta MaifHOBI MpaBa IHTEJIEKTYaabHOI BIACHOCTI BIAMOBIIHO 10 cT. 421 Ta cT.429 1K Ykpainu.

Bumuit HaBuanbHUMN 3aKi1a]] — OKPEMHI BUJI YCTAHOBH, sIKa € FOPUINIHOIO 0COOO0I0 MPUBAT-
HOTo 200 MyONIIYHOTO MpaBa, JIi€ 3TiIHO 3 BUIAHOKO JIIEH3IEI0 Ha MPOBAHKEHHS OCBITHBOT JTisliTh-
HOCTI Ha TICBHHUX PIBHIX BHIIOi OCBITH, IPOBOAMTH HAYKOBY, HAYKOBO-TEXHIYHY, IHHOBAIlIlHY Ta/
a00 METOIMYHY AisUTBHICTH, 3a0€3Ieuy€e OpraHi3aliio OCBITHBOTO MPOLECy i 3M00yTTS ocodaMu
BUINO{ OCBITH, MIiCISIUINIOMHOT OCBITH 3 ypaxyBaHHSIM IXHIX MOKJIHKaHb, IHTEpECiB 1 3a10HOCTEH
[7]. Sk cTopoHa TPYAOBOrO JOTOBOPY BHIUI HaBUAIbHUN 3aKiajl € POOOTONABIEM HAyKOBO-IIe-
JArOTi4HOTO TpalliBHUKA 1 Ma€ BiAMNOBIAHY MpaBocyO’ekTHICTh. Tak, poOoTonaBenb Mae MpaBo
OpraHi3oByBaTH poOOTY HAyKOBO-II€AAaroriyHOrO MpaliBHUKA, CTBOPIOBATH BiAMOBIAHI YMOBHU ISt
IHTEJIEKTYaIbHOT TBOPUOCTI, BU3HAYATH BUJIM 00’ €KTIB MPaBa IHTEICKTYaIbHOI BIIACHOCTI 1 CTPOKH
X CTBOPEHHS TOIIO.

Bumuit HaBYanpHMIA 3aKIIa] HE MOXe OyTH TBOPIIEM 00’ €KTa MpaBa iHTEJICKTyalIbHOI BiIac-
HOcTi. [IpoTe BiH MOXe BHCTynartd cy0’€KTOM IUX TPaBOBIIHOCHH BIAMOBIAHO 10 cT. 429 1K
YkpaiHu, HOCieM JIMIIe MAifHOBUX MTPaB 1HTEJIEKTYa IbHOT BIACHOCTI.

CrinbHUM iHTEpecoM, sIKUi 00’ €JJHy€e YIaCHUKIB 3a3HAUCHHUX IPABOBIIHOCHH, € CITy>KOOBHI
00’€KT IpaBa iHTEIEKTyanbHOI BIACHOCTI. BiH HaOyBae CBOTO CTATyCy 3a HAIBHOCTI IEBHUX YMOB.
Ha nam nomsa, iX MOXKHA MOIUIMTH HA 3aralibHi ¥ crieriaibHi. 3araibHi yMOBU NPUTAMaHHI BCIM
CIIy>kOOBUM 00’€KTaM IpaBa 1HTEIEKTyaJbHOI BIACHOCTI, a CIeliayibHI — JuiIe 00’ eKTaM MmpaBa
MIPOMUCIIOBOT BIacHOCTI. Jl0 3arabHUX yMOB HAJICKATh TaKi: HASIBHICTH O(OPMIICHOTO TPYIOBOTO
JIOTOBOPY, CTBOPCHHS 00’€KTa IpaBa iHTEIIEKTYaIbHOI BIACHOCTI Y 3B’ 3Ky 3 BUKOHAHHSM ITpaIliB-
HUKOM TPYJIOBHX OOOB’SI3KiB, Mepe0ayeHnX M0CaI0BOI0 IHCTPYKIIiFO a00 TPYJAOBHUM JIOTOBOPOM;
CTBOPEHHS 00’€KTa NpaBa IHTEIEKTYAIBHOT BIIACHOCTI MPU BUKOHAHHI TPAI[IBHUKOM CITy’KOOBOTO
3aBJaHHsI, BUJAHOTO poOoToaasieM. CrierialbHUMI YMOBaMU BU3HAHHS 00’ €KTIB MpaBa iHTEICK-
TYaJIbHOI BIACHOCTI CIIy>KOOBHMHU € iX CTBOPEHHS 3 BUKOPUCTAHHAM JIOCBily, BAPOOHUYINX 3HAHB,
CEKpeTiB BUPOOHHMIITBA, 001aTHAHHS POOOTONABIIS.

Bigmitumo, mo He BCiM 00’€KTaM MpaBa iHTEIEKTyalIbHOI BIACHOCTI, BKa3aHUM y CT. 420
LK Vkpainu, MOXKHA HaJaTh CTaTyC «CIIy>KOOBHUX OO’€KTIB IpaBa 1HTEIEKTyaJbHOI BIACHOCTI,
CTBOPEHMX HAyKOBO-IIEJAroriyHuM MpaliBHUKOM BHILOTO HABYAJIBHOTO 3aKiIagy» depe3 iX MpH-
POAHI BIACTHBOCTI (HAaNMpUKIAJ, KOMEPIIIHOMY HaliMEHYBaHHIO, TeorpadidHOMy 3a3HAYCHHIO,
TOPTOBEIBHIN MapIli, KOMepIiiiHii TaeMHwuIli). He BUKIHMKae 3anepedeHb HAOYTTS TAKOTO CTATyCy
TBOpPaMH, BUHAXOAAMH, KOPUCHUMH MOJICIISIMH, ITPOMHUCIOBHMH 3pa3KaMH, TororpadisMu iHTe-
IpajJbHUX MIKPOCXEM.

[I{om0 BU3HAHHS CITY>)KOOBUMH COPTIB POCIUH Ta MOPOJHM TBApWH, 3a3HAYUMO Take. Buse-
JICHHSI HOBOTO COPTY Oy/b-sIKOT KyJIBTYPHOI POCINHE 200 HOBOI CEICKIIHHOT TOPOJH y TBAPHHHU-
1TBI MOTpedye TPUBAJIOTO Yacy, SHAYHUX MOITYKOBUX 3yCHITb Ta 3aTpar. SIK mpaBuIiio, TaKuil mpoiec
TPHUBA€E POKAMHU Ta ACCATUIITTAMH, IHKOIH — HABITh POTATOM KHTTS KiJIbKOX MOKOJIiHB 1 TOTpedye
3aJTy4yeHHsI BEJIMKHUX KOJIEKTUBIB BUCOKOKBaJi(hikoBaHuX (haxiBuiB [8, c. 270]. 3a Takux yMOB Bax-
KO BH3HAUUTH SIKOTO-HEOYIIb OJJHOTO HAYKOBO-TIEAArOTiYHOTO MPaIiBHUKA OE3II0CepeIHIM TBOPIIEM
COPTY pOCIHH a00 mopoau TBapuH. ToMy Iie mOoTpedye OKPEeMOro TOAATKOBOTO JOCITiHKESHHSI.
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CkJIaIHUM 1 HEIOCTATHHO BUBYCHUM 3QJIMIIAE€THCS BUSHAHHS CITY)KOOBUMH 00’ €KTaMH Tpa-
Ba 1HTENEKTYyaJIbHOI BIACHOCTI Y BUILMX HABUAIBHUX 3aKJIaJjaX BUKOHAHHS, HAYKOBOTO BIAKPUTTS,
palioHaTi3aTopChKOi MPOMO3HUIIi.

Ha nam mornsii, BUKOHAHHS, SIK 00’ €KT CyMDKHHUX MpaB, HE Ma€ PO3IVISAATHCS SIK CITYKOO0-
Bl 00’ €KT ITpaBa IHTEIEKTyaIbHOI BIACHOCTI HAYKOBO-TIEJaroriyHOro npaniBHukKa. Lle mos’s3ano
3 TUM, 110 Y BUIIIOMY HaBYaJIbHOMY 3aKJIa/li BOHO BUKOPUCTOBYETHCS HE JIJISl €CTETUYHOTO 337[0BO-
JICHHS ayUTOPii Ta, K MPaBUIIO, OTPUMAHHS MPUOYTKY (KOHILIEPTHA IisUIbHICTh, BUCTABHU, BUCTYITH
Ha TenebadeHHl i pagio TOm[O), a 3 OCBITHHOIO METOI0. Y IIbOMY BHIIQJIKy BUKOHAHHS BUCTYIIA€
IHCTPYMEHTOM, 3aCO00M HABYAHHS, a HE 00’ €KTOM CyMIXHHUX TPaB.

[TOHSTTSM HayKOBOTO BIAKPUTTS OXOILIFOIOTHCS JIUINE Ti HAYKOBI JTIOCSATHEHHS, SIKi € OIIHUM
13 TphOX 3a3HaueHUX y CT. 457 LIK Ykpainu 00’ €KTiB: 3aKOHOMIPHOCTI, BIACTUBOCTI, SIBHII[A MATEPi-
QJIBHOTO CBITY, HEB1/IOMi paHiie, aje 00’ €KTHBHO iCHYIOUI, SKi BHOCATH JOKOPiHHI 3MiHHU Y PiBEHB
HaykoBoro mizHaHH [1]. Skmio BpaxyBaru, o HayKoBa poOOTa Ma€e TBOPYHMU XapakTep, a B pe-
3yJBTaTi MOKJINBE CTBOPEHHS HAyKOBOTO iHHOBAIIHHOTO MPOIYKTY, TO HAYKOBE BIAKPHUTTS 3a MCB-
HUX YMOB MOXKHA BiJIHECTH JI0 CITy’)KOOBOTO 00’€KTa MpaBa 1HTEICKTyalbHOI BIACHOCTI HAyKOBO-
Te/IarOT1YHOTO MpaIliBHHUKA.

Parionanizaropcpka mpoMo3uIis 3aBKAN € CITy>KOOBHM 00’ €KTOM MpaBa iHTEIEKTyaIbHOL
BJIACHOCTI, MpoTe ceporo ii 3aCTOCYBaHHS € BUPOOHHIITBO, & HE OCBITHS isTIbHICTh BHIIIOTO Ha-
BYAITBHOTO 3aKJIAY.

Cnyx00Bi 00’€KTH BIIMOBIJIHOTO BHJIY, CTBOPEHI HAyKOBO-TICAATOTIYHUM MPAIliBHUKOM,
MTOBMHHI BIJIMOBIIATH 3araJlbHAM 3aKOHOJAaBUMM BUMOTaM MO0 00’ €KTIB MpaBa iHTEIEKTyalbHOI
BITACHOCTI.

[IpaBoBUM HaCiIKOM caMe TaKoro CTarycy 00’€KTiB MpaBa iHTEIEKTyalbHOI BIACHOCTI,
CTBOPECHUX HAyKOBO-TIEIArOTIYHHM IPAI[IBHUKOM, € PO3IOILT OCOOMCTHX HEMaHOBHX 1 MAHOBHX
IIpaB Ha I1i 00’ €KTH MK CTOPOHAMH TPYOBOTO JOTOBOPY. 3a3Ha4YCHI IIpaBa CTAHOBIISATH 3MICT Ipa-
BOBIJIHOCHH 1HTEIIEKTYaIBHOT BIIACHOCTI HAyKOBO-TIEIarOTIYHOTO TPAI[iBHUKA 1 BHIIOTO HABYAJb-
HOTO 3aKJIaJy.

OcoOucTi HEMaHOBI TpaBa IHTEJICKTYaIbHOT BITaCHOCTI 3aKpimieHo y ct. 423 1K Ykpainu.
Cepen HHX € Taki: IpaBO HA BH3HAHHS JIIOAWHHU TBOPLEM (aBTOPOM, BUKOHABIIEM, BUHAXITHUKOM
TOIIO) 00’€KTa TIpaBa IHTEJICKTYAIbHOI BIACHOCTI; MPABO MEPEIIKOKATH Oy/b-SKOMY TOCSTaHHIO
Ha TIPaBO THTEJIEKTYAIbHOI BIIACHOCTI, 3aTHOMY 3aBJIaTH IIKOIM YECTI UM PEIyTaIlii TBOPI 00’ €K-
Ta TpaBa IHTEJICKTYAIbHOI BIIACHOCTI; 1HIIN 0COOMCTI HEMAMHOBI MpaBa 1HTEJIEKTYaJIbHOT BIACHOCTI,
BCTAHOBJICHI 3aKOHOM. BOHU HE MOXKYTh BiTTy>KyBaTHCs (IIepeaaBaTics) i Ail0Th 6€3CTPOKOBO [1].

[Tepenik MalfHOBHX TIpaB IHTEJIEKTYAJIbHOI BIACHOCTI BH3HA4YeHO y cT. 424 11K Vkpainu.
Jlo HHUX BiTHOCSTHCS TaKi: MPaBO HAa BUKOPUCTAHHsS 00’€KTa IpaBa iHTEICKTYAIbHOI BIACHOCTI;
BUKJIFOYHE IIPABO JT03BOJISITH BUKOPHCTAHHS 00’ €KTa IpaBa iHTEIIEKTYalIbHOI BIIACHOCTI; BUKITIOUHE
MIPaBO MEPEIIKOHKATH HE3aKOHHOMY BHKOPHCTAaHHIO 00’€KTa IIpaBa iHTEICKTyaIbHOI BIaCHOCTI,
y TOMY YHCITi 3a00pOHSITH Take BUKOPUCTAHHS; 1HIII MaifHOBI ITpaBa 1HTEIEKTyaJbHOI BIACHOCTI,
BCTAHOBJICHI 3aKOHOM [1].

Haronocumo, 1o muTanHs po3nOALTY MpaB IHTEICKTYalbHOI BIACHOCTI HA 00’ €KTH, CTBO-
PEHi y 3B’513Ky 3 BUKOHAHHSIM TPYIOBOTO JOTOBOPY, € MPOOIEMHAM BHACIIIOK 3aKOHOIABUHX CY-
nepeunocteil. Crarts 429 LIK Ykpainu MiCTUTb 3arajibHe IPaBUIIO 1100 HAOYTTS 0COOUCTHX He-
MaiHOBHX 1 MalfHOBUX NpaB 1HTEJNEKTYaJbHOI BJIACHOCTI Ha ciy:k00Bui 00’exT. Tak, ocoOucTi
HEMaiHOB1 MpaBa HaJeXaTh NPALliBHUKOBI, a y BUIIAJIKaX, IlepedaueHX 3aKOHOM, OKpeMi 0COOH-
CT1 HEeMalHOBI IIpaBa MOXKYTh HaJIeXKaTH OPUINYHIN a0o (i3uuHiit 0cobi, Ae ado y Kol mpartoe
mpauiBHUK. MaifHOBI IIpaBa iHTENEKTyalbHOI BIACHOCTI Ha CIIyKO0O0BHii 00’ €KT HaJeKaTh MpalliB-
HUKOBI Ta pOOOTOJABIIIO CMUJIBHO, SIKIIO 1HILIE HE BCTAHOBJIEHO JOTOBOPOM.

Ha mpotusary LUK Ykpainu 4. 2 ct. 16 3akony Ykpainu «IIpo aBropchke mpaBo 1 CyMiXH1
mpaBay nepeadayeHo, 10 BUKIIOUHE MAaifHOBE MTPaBO Ha CIIY>KOOBUH TBIp HaJIEKUTh POOOTOAABIIIO,
SIKIIO 1HIIE He TependadyeHo TPYAOBUM JOTOBOPOM (KOHTpakToM) Ta (ab0) LHBIILHO-TIPABOBUM
JIOTOBOPOM MiX aBTOpoM 1 poboronasuem [4]. Crarta 9 3akony Ykpainu «IIpo oxopoHy npaB Ha
BHHAXOJM 1 KOPUCHI MOJENI» TaKOK BU3HAYa€ YMOBH, 32 SIKUX IEepEeBaKHE MPABO Ha OJCPKAHHSA
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MATeHTY Ha CIy>kKOOBMI BHHAXiJl (KOPHCHY MOJIEb) Ma€e pobOToIaBelb BUHAXIAHUKA. BiH mpoTs-
TOM YOTHPHOX MICSIIIB BiJI JIaTH OJEP KAHHSI BiJIIOBIHOTO MOBIIOMJICHHSI BUHAX1JIHUKA TIOBHHEH
M0JaTH 3as1BKYy Ha OJIepyKaHHA IaTeHTy, a00 repeaaTu npaBo Ha Horo onepkaHHs iHIIINH 0cobi, abo
MPUIHATH PIICHHS PO 30epEeKEHHS CITY>)KOOBOTO0 BUHAXOY (KOPHCHOT MOJIENi) SIK KOH(1IeHITi-
Hoi iH(popMarii. ko poboTomaBeb MM He CKOPHCTAETHCS Y BCTAHOBIICHUH CTPOK, TO ITPaBO Ha
OJICpKaHHS MATCHTY Ha CITY>KOOBUH BUHAXij (KOPUCHY MOJIEIIh) MIEPEXOIUTH JI0 BUHAXITHUKA 200
1oro npaBoHacTymHuKa. CTpoK 30epekeHHs] poOOTOAABIIEM Y1 HOTO MTPABOHACTYITHUKOM CITY)00-
BOTO BHHAXOMy (KOPHCHOI Mofeni) sk KoH(iaeHiiHoi iHpopmamnii y pasi Horo HeBUKOPHCTaHHS
HE TIOBUHEH TIEPEBUIIYBATH YOTHPHOX POKIB. Y MPOTUIICKHOMY BHIIAJKY MPABO HAa OJCPIKAHHS
MaTEHTy Ha CITy*kO0O0BUIl BHHAXI] (KOPHCHY MOJAENb) MEPEXOJUTh 10 BUHAXITHUKA UM HOTO MpaBo-
HactynHuKa [2]. [TogiOHI HOpMH MICTATH 1HIII CHeliajdbHi 3aKOHU 1100 OXOPOHHU 00’ €KTiB MpaBa
MPOMHUCIIOBOI BIacHocTi [3; 5].

[ocrae muTaHHs, SIKUM K€ 3aKOHOAABYMM aKTOM HEOOXiqHO KepyBaTucs? Ha nam norsiz, 1o
MPABOBITHOCHH, 1110 CTOCYIOThCS CITY>KOOBHX 00’ €KTIB, SIKi BHHHKIIH 200 MPOJIOBKYIOTh TISITH TiCIs
HaOpanHs ynHHOCTI LK Vkpainu, moBuHHI 3acTocoByBarucs npaswia ctr. 429 1K VYkpainu. Taka
MTO3HIIIS IPYHTY€EThCS Ha HOpMax T1. 4 [IpukiHieBux Ta nepexinaux monoxenb 1K Yipainum [1].

3a c1. 429 1IK VYkpainu MaiiHOBI MpaBa iHTEIEKTyaJIbHOI BIIACHOCTI Ha CITYKOOBHIA 00’ €KT
HaJIe)KaTh MPAIliBHUKOBI 1 pOOOTOABIIO CITITBHO, 1110, HA HAIlle IEPEKOHAHHS, HE 03HaYa€ PiBHOCTI
4acTOK. Buxojsium i3 3aranbHUX 3acaj HUBIIBHOTO 3aKOHOJABCTBA, JOTOBIPHUH XapakTep B3ae-
MOBIZIHOCHH MK CTOPOHAMHU € BU3HaYaJIbHUM. [IpoTe eKOHOMIYHA HEPIBHICTH CTOPIH TPYAOBOTO
JIOTOBOPY YCKJIAJHIOE CUTYAIil0, aJi)Ke MPaliBHUK-TBOPEIb 0€3 HEOOX1AHOTO PIBHS IOPUIUYHOI,
€KOHOMIYHO1 0013HAHOCT1 ONUHAETHCA Y HEBUT1IHOMY CTaHOBUIII MOPIBHIHO 3 pOOOTONABLEM, Y
SIKOTO € (haxiBIli 3 Mpaea, (HiHAHCIB, MEHEKMEHTY TOIO. [IeBHUM YHHOM BUPIBHATH TO3HIIIT CTO-
PiH JTOTOMIr OW THITOBHI JIOTOBIp MPO PO3MOALT MAaHOBHX IMPaB 1HTEICKTYaIbHOI BIIACHOCTI Ha
CITy’)k00Bi 00’€KTH, B SIKOMY IPH BU3HAUCHHI PO3Mipy 4acTOK MaifHOBHX TpaB Oylio O BpaxoBaHO
BHECOK KOXKHOT 31 CTOpiH, a came: TBOPUMI BHECOK TpalliBHUKA Ta MarepiajibHe, (hiHaHCOBE, Opra-
Hi3alilHe 3a0e3reveHHs poOiT 31 CTBOPEHHS CITy:KOOBOTO 00’ €KTa pOOOTO/IABIIEM.

BuHUKHEHHS TPAaBOBIHOCHH 1HTENEKTYaJIbHOI BIIACHOCTI OB’ SI3YEThCS 3 HACTAHHSM I1€B-
HUX IOpUINYHUX (DakTiB. 3arajgbpHa TEOpis MpaBa MiJ OCTAHHIMU pO3yMi€e MependadeHi HopMaMu
MpaBa KOHKPETHI )KUTTEBI OOCTABHHHU, SIKi € MiJCTABOI0 BUHUKHEHHS, 3MIHM, IPUIIMHEHHS IMpa-
BoBigHOMIeHH. CaM 1o co0i OJMH IOPUANYHUN (akT (HApUKIa, HATUCAHHA HayKOBO-IIEIaro-
TIYHIM TIPAIiBHUKOM HAyKOBOI CTAaTTi) HE BUKIMKAE TAKOTO IOPUAMYHO 3HAYMMOTO HACITIIKY, SK
BUHUKHEHHS TpaBa IHTEJICKTyallbHOI BJACHOCTI Ha CiyXO00BHiH 00’€KT. [IoTpiOHO BCTaHOBUTH
KiJIbKa MMOCITIIOBHUX, TIOB’3aHUX B KIHIIEBOMY ITIJICYMKY MK CO0OIO (pakTiB, siKi B TEOpil mpaBa
IMEHYIOTh IOPUIMIHAM CKIIaIOM.

JyanicTnaanii XapakTep MpaBOBOTO PETYIIOBAHHS MTPABOBIIHOCHH HTEIEKTYaIbHOI BIac-
HOCTI 32 YJacTIO HAayKOBO-TIEJArOTiYHOTO MpAIliBHUKA 31 CTBOPEHHS CIIy’KOOBHX 00’€KTiB IpaBa
IHTEJIEKTYaNbHOI BIACHOCTI BUKJIMKAE A0 *KUTTA crieruidHnii Halip IopUIUYHUX (HAKTIB, SIKi IpH-
TaMaHHi SIK TPYJOBUM, TaK 1 IUBUILHUM NIPAaBOBiIHOCHHAM. HUMMU € Taki: yKIaJeHHS TPYAOBOIO
JIOTOBOPY MK HAyKOBO-IIEAArOTiYHUM TPAI[IBHUKOM 1 BUIIMM HABYAJIBHHUM 3aKIAJIOM; TPYIAOBA
(byHKIIIS, sIKa ITOB’s13aHa 31 CTBOPEHHIM a00 MOXIIUBICTIO CTBOPCHHS 00’ €KTa IpaBa iHTEJICKTYallb-
HOI BIIACHOCTI; (pakT CTBOPEHHS 00’€KTa MpaBa IHTEJICKTYaIbHOI BIACHOCTI caMe IIPH BHKOHAHHI
TPYAOBOTO TOTOBODPY.

s cmy>k00BHX 00’€KTIB ITpaBa MPOMUCIOBOT BIIACHOCTI JIOAATKOBO MOTPiIOHA HAsSBHICTh
TakuxX (aKTiB, SIK BUKOPHCTAHHS JIOCBIY, BAPOOHUYHX 3HAHb, CEKPETIB BUPOOHHUIITBA, & TAKOXK
obnmasHaHHSA POOOTOABIS, OTPUMAHHS OXOPOHHOTO JOKYMEHTA BCTAHOBJICHOTO 3pa3Ka (TIaTeHTY,
CBIJIOIITBA, TOCBIYEHHS), BHJIAHOTO 32 OKPEMOIO MPOIEAYPOI0, Tepen0adyeHor0 CrenialbHIMN
HOPMAaTHUBHO-TIPABOBUMH aKTaMH.

Jlo IOpUANYHOTO CKIIAAY PO3IVISIYBAHUX BIIHOCHH MOXKE TAaKOXK BXOJUTHU LUBIIBHUN HO-
TOBIp IIPO PO3MOJLT 1 BUKOPUCTAHHA MalfHOBHUX IMpaB 1HTENEKTYaJbHOI BIACHOCTI Ha CIyXOOBHI
00’ €KT, SIKH BH3HAYa€ 00CAT MAITHOBHX IIPaB MK aBTOPOM i poboromasiem. [IpoTe mpasa ocran-
HIX MOXXYTb OyTH PO3MEKOBaHI i Y TPYJAOBOMY JIOTOBOPI.




Hueinicmuxa

BucunoBknu. I[lizcymoByroun BUKJIaJeHE, 3a3HAYMMO, 1110 MIPABOBITHOCHHU y cdepi iHTe-
JIEKTyaJIbHOI BIIACHOCTI 3@ Y4YacTiO HAyKOBO-IIEAaroriyHOro HpaHiBHI/IKa PEryImoIoThCS HOPMAMH
HuBinbHOTO KOJAEKCY YKpaiHu, Ko;:[eKcy 3aKOHIB PO Mpartko VKpau{H IHIIMX HOPMATHBHUX aKTiB
y cdepi iHTeneKTyanbHOi BIACHOCTI Ta B OCBiTHil Taly3i CycHinbHUX BiHOCHHH [X ydyacHuKamu
BHCTYTIAIOTh HayKOBO-TICAATOTIYHNH TIPAiBHUK | BUIINI HaBYAIBHUH 32K, SKi MAIOTh CY0 €K-
THBHI TIpaBa Ta FOPUINYHI 000B’SI3KH, 110 BUHUKAIOThH Y 3B 3Ky 31 CTBOPCHHSM 00’ €KTIB MpaBa
THTEIIEKTYaIBHOT BIACHOCTI Ta PO3IO/IIIOM MPaB Ha HUX.

BigHocuHn mpasa iHTEIeKTyaIbHOI BIIACHOCTI Ha CITy>KOOBHI 00’ €KT MK HAyKOBO-TIe1aro-
TYHUAM MPALiBHUKOM-TBOPIIEM 1 BUIIIUM HaBYAIBHHUM 3aKJIaJOM-pOOOTOMABIIEM € TIOXITHUMH Bijl
TPYAOBUX MPaBOBIIHOCHH, SKi BUHHUKIIH y Yaci paHillIe MiX THMH X Cy0’ eKTaMH.

VY nepcneKkTHBi BBAKAEMO JOLIBHUM PO3pOOKY i MPUIHATTS CreLiadbHOTO MIXKIraily3eBo-
ro 3aKkoHy JUId BPEryIIOBaHHA JOCTIIKYBaHUX MPAaBOBIAHOCHH, ayKe MpoOiieMa BUMarae KOMII-
JIEKCHOTO MiIXOMY.
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