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3ACTOCYBAHHS INPUHLUIIIB KPUMIHAJILHOI FOCTHUIIIT
Y IIPABI €BPOIIEMCBKOI'O COIO3Y

VY crarTi nmpoaHaiizoBaHo npakTky Cymy €Bpomneiicbkoro Coro3y Ta €Bporieid-
CBKOTO Cyly 3 TIpaB JIFOJWHH, B sIKid Oynu copMysiboBaHI 1 3aKpilicHi OCHOBHI
MIPUHIUIN KPUMIHAIBHOI FocTHIlli €Bporneiicbkkoro Coro3y, Taki K MPHHIUI CYyO-
CUJIIaPHOCTI, MPUHIIMTI MPOTIOPIIIHHOCTI, MPUHIIMIT B3aEMHOTO BU3HAHHS, JIOSULTLHOTO
CHiBPOOITHUIITBA, TIOBard OCHOBHUX IIPaB JIIOAWHM, OAJaHCY MiX MPUBATHUMH Ta
myOIiYHIMH iHTEpecaMu, IPUHIUI ne bis in idem.

Knwuosi cnosa: kpuminanvua rocmuyis, Cyo €gponeticokoeo Corsy, €gponeti-
cbKUll cy0 3 npas M0OUHU, OCHOBHI NPasa J00UHU, 3a2albHi Ma cneyianbii RPUHYunu
KPUMIHAbHOT ToCmUyii.

B crarbe nposenen ananu3 mpaktuku Cyna Epomnetickoro Coro3a u EBporeii-
CKOTO Cy7ia 110 IIpaBaM 4YeNIOBEKa, B KOTOPOH ObIIM CHOPMYTHPOBAHBI U 3aKPEIICHBI
OCHOBHbIE IIPUHLMIIBI YToJI0BHOH toctuniuu EBponeiickoro Coro3a, Takue Kak IpUH-
LU CyOCHUANAPHOCTH, TPHHIUI TPOTOPIIMOHATBHOCTH, IPUHIIMIT B3aUMHOTO MPHU-
3HAHUS, JIOAIBHOTO COTPYIHHUYECTBA, YBAKCHNSI OCHOBHBIX ITPAB YeJIOBEKa, OamaHca
MEX/y YaCTHBIMH U ITyOJINYHBIMU HHTEPECAMH, IPUHIHUI ne bis in idem.

Kniouesvie cnosa: yeonosnas wcmuyus, Cyo Esponeiickoco Corwosa, Eseponeii-
CKULl CYO NO Npagam 4enoeexd, OCHOGHble Npasd 4eloseKd, obwue u cneyuanbhvle
NPUHYUNDBL Y2O0TI0BHOL IOCTHUYUU.

The article covers practice of the EU Court and the European Court on Human
Rights, were the main EU principles of criminal justice have been stipulated — such
as subsidiary principle, proportionality principle, mutual recognition and loyal co-
operation principles, respect to human rights, a balance between private and public
interests, ne bis in idem principle.
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Beryn. KpuminaisHa roctuitis B €sponeticbkkomy Corosi (nait — €C, Coro3) HaJIeKHUTh JI0 OJTHi-
€ 3 TIONITHK, 1110 CIPSIMOBaHa Ha pO30yIIOBY MPOCTOPY CBOOOH, O3MeKH Ta oCTUIIi. DYHKITIOHYBaH-
HS1 IIOTO MPOCTOPY MA€ IPYHTYBATUCS HA MEBHUX MPUHITUIAX, [0 BTUTIOOTH 3aCaJHAYl €BPOTICHCHKI
IIHHOCTI, & TAKOX NEBHY CTICNU(}IKy, MPUTAMAHHY BHKIIOYHO KpPHUMiHANIBHIH focTumii per se. Lo mo-
nituky €C peaizye Ha piBHI SK MIXHApOTHOTO CHIBPOOITHUIITBA, TaK 1 HA HAHALIOHATEHOMY DiBHI.
Ha nanHanioHanbHOMY piBHI Il TIOJNITHKA PEai3yeThCsl Yyepe3 MOJIOKEHHS YCTAHOBYMX JIOTOBOPIB 1
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MPUHHATHX Ha TX OCHOBI TUPEKTUB 1 pEIVIaMEHTIB, a TAKOX JOMOBHIOEThCA NpakTukoro Cyny €C. Ha
PiBHI MIKHAPOJHOTO CITIBPOOITHUITBA OKPEMi HAMIPSAMHU MOJITUKH (POPMYIOTHCS B PaMKaxX MiKHAPOI-
HUX JIOTOBOPIB MPO CIIBPOOITHUIITBO Y TOMY YHCIIi 3 TPETIMU KpalHAMH, 8 TAKOXK 3aBISKU TPAKTHII
€BponeichKoro cymy 3 npas JoquHA. CaMe TOMY aKTyaJIbHIM € JTOCHIIKSHHS TIPUHIIAITIB KPUMiHATb-
HO1 foctrnii B €C sSIK 9aCTHHI HOPMOTBOPYOTO 3a0€3IEUCHHS TIPOCTOPY CBOOOIH, OE3MEKHU Ta FOCTHIIII.

IMocTaHoBKa 3aBaaHHs. Y CTaTTi MU OKPECIMMO MPUHIIAITH KPUMIHAIBHOI FOCTHIIIT, 110 BU-
IUIMBAIOTh 13 YCTAHOBUMX JOTOBOPIB, MpakTuku Cyny €C i €BponeichbKoro Cyay 3 NpaB JIFOIUHHA
(mami — €CI1JI), a Takox MPOBENEMO X TIEBHY CHCTEMAaTH3aITiIo0.

Pe3yabrarn gocaigxkenHs. 3rinHo 3 YeraHouumu goroBopamu, €C Mae Tpu 0coOnuBi
KOMIIETEHIIi B Taiy3i KpuMiHaisHOTO mpasa [14]. [lepenyciM e MOXIMBICTh YCTAHOBIIOBATU Mi-
HiMaJbHI IPpaBUJIa 00 BU3HAYECHHS KPUMIHAJIBHUX 3JI0YMHIB 1 CaHKLIH y chepi 0COOIMBO TIKKUX
3JI0YMHIB TPAHCKOPIOHHOTO XapakTepy, Tak 3BaHi «eBpo3iaouuHm» (Euro crimes). Jlo Takux 37104H-
HIB HAJISKAaTh TEPOPU3M, TOPTIBII JIFOIBMH Ta CEKCyallbHA CKCIUTyaTallis >KIHOK 1 JiTel, He3aKOH-
Ha TOPTiBJISl HAPKOTHKAMHM, HE3aKOHHA TOPTIBJIS 30POET0, BIIMUBAHHS TPOILCH, KOPYIILIis, MiapoOKa
TUIATDKHKUX 32c001B, KOMIT' FOTEPHI 3JI0YMHH 1 OpraHizoBaHa 3;104rHHICTh (cTarTs 83 (1) JAp€EC). o
npyre, €C Mae KOMIICTEHINIO YXBaJIFOBAaTH CIUTbHI MIHIMAQJIbHI TpaBHiIa, 10 BU3HAYAIOTH KPUMi-
HaJIBbHI 3JIOYMHU Ta CAHKIII y BINOBIAHIN cdepi, AKII0 BOHU HEOoOXimHi U1 e(heKTHBHOT peaizarii
rapMmoHizoBanux momiTuk Corosy (crarta 83 (2) AGEC). lo Takux MOMITHK, 30KpeMa, HaJIeKaTh
OXOPOHA JIOBKUIISA, 30€peKEHHS pUOHUX pecypciB, Oe3MeKa JOPOKHBOTO PYXY, PEryiOBaHH: (iHaH-
COBHX TOCIYT, 3aXHCT JaHuX i (piHaHcoBux iHTepeciB €C. I, 3pemrroro, komnereHiist Cor3y TaKOX
MOLIMPIOETHCS. HA HE3aKOHHY JiSUIbHICTD, 1110 3avinae QinaHcoBi iHTepecu Corosy (ctarti 85, 86,
310(6), 325 Ad€C). IIutanHs 11010 OCTAaHHBOI KOMIIETEHIIIT BUKJIMKAE JUCKYCii CTOCOBHO 1HCTpY-
MEHTIB, SIKUMH MOXe TociyroByBarucst Coro3 y ix peanizamii. 30KpemMa, BUHHKAE ITUTAHHS, SIK caMe
nonoxeHHs ctarTi 325 JIpEC kopenrorotbes 31 crarreto 83 JIGEC, ToOTO uu MOBHHHA OOMEXKY-
BaTHCsl KOMIEeTeHINis 3a crarreto 325 NPEC (HamHamioHanbHe KPUMIHAIBHE MIPABO) TUPSKTHBAMH
1 MIHIMaJTbHUMU CTaHAapTaMu, repeadadeHumu B ctarti 83 JGEC (rapmoHnizaiiis HaIllOHABEHOTO
KpUMiHaJIbHOTO TpaBa). OcoOIMBO 1€ aKTyalbHO y CBITJII TOTO, IO KPHMiHAIGHO-TIPABOBI 3aXO/H,
BiAnmoBinHO A0 crarti 325 JAHEC, MOXyTh, TaK caMO K 3aX0AU, IPUUHATI BiMIOBIIHO IO CTATTi 83
ADEC, 3auinaru PyHmaMEHTaNIbHI ACTIEKTH CHCTEM KPUMIHAIBHOI IOCTHIT JepkaB-uieHiB. Tomy
OJIHI€IO 3 O}, 1110 MPOMOHYETHCS AOCIIIHUKAMH, € YITKE PO3MEKYBaHHS IPABOBUX 1HCTPYMEHTIB:
BMKOPHCTAHHS IMPEKTHB 3a CTATTEIO 83 1 permamenTiB 3a crarreto 325 [11, c. 155].

VY crarri 83 AhEC €BpOHeI/ICLKOMy [Napmamenty Ta Pami 103BONEHO «BCTAHOBIIOBATH Mi-
HiMaJbHI TPABHIIA MIO/I0 BU3HAYCHHS KPUMIHAIBGHUX 3JI0YMHIB Ta CAHKIIH Y cq)ep1 0COOITBO TSK-
KHX 3JI0YMHIB TPAHCKOPJOHHOTO XapaKTepy, 0 BUIUIBAE 3 PUPOIH a00 HACITI/IKIB TAKHX 3JI0YHHIB
a00 3 0co0MMBOT HEOOXITHOCTI CITITBHO OOPOTHCS MPOTH HUX». TaKa IMO3UIIis 3yMOBJICHA MepeTyciM
TIPUHIAIIOM CYOCHIIapHOCTI, SIKAH TIOJIATA€ B TOMY, IO B YCIX BUITAJKaX, KOJIHU JOCSITHEHHS IIiICH,
K1 cToATh Tiepent COr30M, HEMOXKITMBE 3yCHIUISIMHE JIAIIE OKPEMHUX JIepKaB-4JICHIB, KOJIH HEOOX1THO
00’eHatH Aii Beix wieHiB Coro3y, BI/IpiIHeHHSI npo6neMH i peamizariis fiif crae CMPABOIO CaMOro
C0103y [2, c. 80]. Tomy C(bepa KpI/IMlHaﬂbHOI toctuiii €C Mae MOMMPIOBATHCS JIMILIE HA Ti 3JI0YMHH,
SIKL € 0COOJIMBO TSHKKUMU 1 111010 sxux gii €C e BUTIPABIAHAM [15 c. 12]

[Mpunnumm cyocuiapHOCTI repedoadae, mo rapMoHizaiis Ha piBai €C, BIAMOBIIHO 10 CTATTI
82 (2) AhEC, Mae 0OMeKyBaTUCS TPAHCKOPAOHHIMH CIipaBaMH. [IpHHIHT cyOCHIiapHOCTI AUKTY€E
TIPE3YMIIIII0 Ha KOPUCTH il JepKaBU-WICHA, sIka MOXKe OyTH CIIpOCTOBAaHA JIMIIE TOXI, SKIIO JO-
BEJICHO, 1110 1I¢ MMTAHHS BKIOYA€E B ce0e YITKO BUPAKCHUI TPAHCKOPIOHHHN eleMeHT. SIKIo mpo-
OneMa Mae JIOKaJIbHUI XapakTep a0o JIMIIEe OIMOCEPEIKOBAHO 3adillae iHTepecH OUIbINe HiXK OnHi€l
nepkaBu-wieHa €C, To IpUHIMI CyOCHIIapHOCTI He 3aCTOCOBYEThCS [ 19].

BiamosigHo 10 mpuHIOHMITY mporopuiiiHocTi, 3rigHo 3i crarreio 5 (4) APEC, «3mict i dop-
Ma it Coro3y He TIOBHHHI IMEPEBHUIILYBATH Te, 1110 HEOOXiHO Ui TOCSTHEHHS wiell [1oroBopiBy.
[TpuHIMI NpoNopLUIHHOCTI 03HAYAE, 1110 BXKUTI 3aX0AM MOBHUHHI OyTH BiAIIOBITHUMH 1 HEOOX1THUMH
JUISL TOTO, 1100 JTOCSTTH METY. [HIMMU clIOBaMH, BCe, 10 BUXOAUTh 32 PAMKH JIOCATHEHHS METH, HE
BIJTNOBia€ bOMY NPUHLIMIOBL. OTXKe, 3aCTOCYBaHHA KPUMIHAJILHOTO IpaBa il BUPILLICHHS CUTYa-
il sKi MOXKHA Oys10 O e(heKTHBHO BHPILIUTH THIIUMH 3aco0aMu (HAPUKIIA, 3aC00aMHU IIUBUIHLHO-
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ro ado aaMiHICTPAaTUBHOTO IpaBa), He € HEOOXIAHUM 1, BiIMOBIHO, BBAKATUMETHCS MMOPYIICHHIM
MIPUHIMITY TPONOPLIAHOCTI. Y 1IbOMY pO3YMIHHI IPUHLIXI IPOMOPLIHHOCTI € OHUM 13 PUHIHIIIB
KpHMiHaJIBHOTO TIpaBa (IpHHIHMII ultima ratio) [9, ¢. 53—-54].

[HIIMM BaXKITMBEM TIPHHITAIIOM JUTSI KPEMIHAIBHOI FoCTUIIi B €C € MPUHIUIT B3aEMHOTO BH-
3HaHHA. SIK 3a3Havae B. Mirinerac, NpHHITAIT B3a€MHOTO BH3HAHHS CTBOPIOE €KCTEPUTOPIaTbHICTD y
Oe3MexHI cdepi cBOOOIH, OE3NEKH Ta FOCTHIII, KOJU PIMICHHS JIepyKaBH-4IeHA MOKe OyTH 3a0e3-
MIEYCHO 32 MEXaMH 11 TepuTopianbHUX KOpaoHiB [18]. KpammwmM npukiagoM B3a€MHOTO BH3HAHHS
B €C € cucreMa, 3anpoBa/pkeHa PaMKOBUM pimeHHSIM 1Tpo €Bponeichkuii opaep Ha apemrt. ITicis
npuiHATTS JlicaOOHCHKOTO JOTOBOPY MOCTANO MUTAHHS CYMICHOCTI MPUHIUITY B3a€MHOTO BU3HAH-
HS 3 TONoKeHHsIMUA XapTii ocHoBHUX mpaB Cotosy, nmopyiieHe y crpasi “Ciprian Vasile Radu” [6].
V wiit cnipasi nepex Cyzmom Oys0 MOCTaBIEHO MUTAHHA, Y MOXKE HAI[IOHAJIBHUN Cy/ BIIMOBUTH Y
B3a€MHOMY BHU3HAHHI Ha MiJICTaBi NOPYLIEHHS (PyHIaMEHTAIBHUX IpaB. Y 1boMy pasi Cyn BiiNoBiB
HETaTUBHO, OCKITLKH JAIWIIIOB BUCHOBKY, 1110 JOTPUMaHHs cTtarei 47 148 XapTii He BUMarae, moo cy-
JOBHIA OpTraH Jiep)KaBU-WIeHa BiIMOBIISBCS Bill BUKOHAHHS €BPOIEHCHKOTO Opepa Ha apellT, BUia-
HUI 3 METOIO MPOBENICHHS KPUMIHAILHOTO TIEPECITiIyBaHHs, Ha Til MiJICTaBI, 10 3allMTyBaHa 0c00a
He Oyna 3acityxajia B Cy/i 10 BHa4i IbOTO OpJepa.

o crocyerbes paktuku Cymy €C, TO TpUBAIUIA Yac IOPUCAMKILIS CyIy HE MOLITHPIOBAIacs
Ha ctepy KpuMiHaIBHOI focTuIlii. 3 HabpaHHAM YUHHOCTI JIicaDOHCHKHMM JTOTOBOPOM, 30KpeMa 3i
CKacyBaHHsM cTateil 35 1 68, sxi BBogumu obMexkeHHs Ha ropucaukiio Cyny €C, Cyn orpuman
3aranbHy IOPUCAUKIIIIO I[0/I0 HAJAHHS MPCIOIULIHNX BUCHOBKIB y cepi cBoOOaH, Oe3MeKn Ta roc-
tunii [13]. BianosigHo a0 JlicaOoHCHKOro A0TOBOpY, 30KpeMa, chepa KpuMiHAJIBHOT IOCTULIT CTaHe
YaCTUHOIO 3araigbHoro npasa €C 1 Oynb-sSKUi HalliOHAIEHUH Cy/1 400 TpUOyHAI 3MOXKE 3BEPHYTHCS
1o Cyny €C 3a nperonuniiHuM BUCHOBKOM. [IpoTe mepexiqHi moIoKeHHs nepeadavay, o HoB-
Ha FOPUCIHUKIISI HE 3aCTOCOBYBATUMETHCS ITPOTSATOM I1’SITH POKIB ITiCIsl HAOYTTs YHHHOCTI JlicaboH-
ChKUM JI0roBOpoM (Ha modatok 2016 poky Cymom €C Oyno yxBasieHO 13 MperomuIliiftHuX pillicHb
y cdepi momineidchbKoro i cymoBoro CHiBpOOITHHUIITBA B KPUMIHAJIBHUX CIpaBax, sKi CTOCYBAIUCS
TIyMa4eHHs MoJokeHb JupektuB y mii cepi). Came TOMy IOCTIPKEHHS TUTaHHS KPUMiHAIBHOT
foctutii B mpaktuili Cyny €C HabyBae HaJ3BUYaIHOT aKTyaJIbHOCTI SIK y PETPOCHEKTHBI, TaK 1 3 TIO-
INIsAy NepCIIeKTUBHUX HanpsiMiB npakTuku Cyay €C.

Bapro 3a3naunty, mo, xoua Cya i He MaB FOPUCIUKIIT CTOCOBHO CYyIOBOI CIIBIpali B LIU-
BUIBHHX 1 KPUMIHABHHX CIIPaBaX, BiH HEOTHOPA30BO HATOJIOIIYBAB Y CBOIX PILICHHSIX HA TOMY, IIIO
HAa BIIHOCUHHU MDXK JIepKaBaMU-WICHAMH 1 iHCTUTYHissMu CITiBTOBapUCTBA OIIUPIOETHCS B3a€MHUIM
000B’s130K JT0OpocoBicHOT criBmpari [8]. Tak, y crpai 3a IPSrOAMIIAHIM 3BEPHEHHS 1TATIHCHKOTO
cyny «KpuminanbHe npoBapkeHHs ipotd Mapii [lymiHo» BiH 3a3Ha4mB, mo «Coro3y Oyi0 0 Bax-
KO ¢()eKTUBHO BHKOHYBAaTH CBOi 3aBIaHHS, SKIIO O MPHHIUI JIOSIIBHOTO criBpoOiTHUITBa (loyal
cooperation) ... He OyB TakoX 000B’SI3KOBUM Y c(epi MOoMIeHCHKOro 1 Cy0BOTO CIiBPOOITHHIITBA B
KpUMiHAJIBHHX CIIPaBax BiAMOBiAHO 110 po3niuty VI JloroBopy mpo €Bponeticekuii Coro3, sike, KpiM
TOT0, TOBHICTIO 3aCHOBAHE Ha CHIBPOOITHUIITBI MK JIep kaBaMU-4JICHAMH Ta iHCTHTYLsIMI [7]. Lle
PpillICHHST 3MIHWIIO 3BUYHE YSIBJICHHSI PO /110 IPUHINITY BEpXOBEHCTBA npasa €C i3 MuTaHb, 1110 Ha-
nexarb 710 TpeTboi onopu. Cya copmyinioBaB HOTo B Ll CIipaBi IK BUMOTY TIyMa4eHHs HalllOHAJIb-
HOTO 3aKOHOJABCTBA BiJTMOBIAHO JI0 1IlJIeH, Ha JOCSATHEHHS SIKMX CIIPSIMOBAHO HOPMHU €BPOIEHCHKUX
3aKOHOZIABUMX akTiB. [lomabliie miaTBepKeHHs IILOTO MPUHIMITY Oy10 31iiicHeHo y cripaBi «CicoH
nipotu Pajm» [5], y pimenHi mono sikoi Cyjt 3a3Ha4uB, 10 PUHIIKT JOOPOCoBicHOT ciBmparii (good
faith cooperation) € MPUHITUITIOM 3arajIbHOTO 3aCTOCYBaHHS i PO3ITOBCIOMKYETHCS Ha cepy NOoIiIei-
CBKOT Ta Cy/IOBOI CHIBIIpaIli 3 KpUMIHAJIBHUX CIIPAB, KA IPYHTYETHCSI BUKITFOYHO Ha CITIBIpAIll MK
Jiep KaBaMH-9IeHAMH 1 iHCTUTYIIsIM [ 1].

Y 2009 pomui €Bpomneticbkuii [lapramMeHT yXxBaluB pekoMeH a0 Pasi mpo po3BUTOK POCTO-
py kpumiHanbHOi foctutii €C [17], y sKili 0CHOBHUM NPUHIUIOM, Ha SIKOMY IIei IPOCTip MOBUHEH
IPYHTYBAaTHUCS, BU3HAUYMB [10Bar'y OCHOBHHUX TIpaB 1 3aKJIMKaB Paly HEBIIKIAAHO YXBaJUTH MPaBOBi
THCTPYMEHTH, HEeOOXi/IHI JUIsl 3aBEpIICHHs HOro peaiisalii, a TaKoK 3a0e3Me4nuTH PO3pOOKyY eKBiBa-
JICHTHUX CTAHJAPTIB UL MPOIIECYATHHUX MPaB 1 HAOMKEHHS MiHIMAJIBHUX MPABUIT MO0 OKPEMIX
ACIIEKTIB KPHUMiHAJIBHO-TIPOIIECYATBLHOTO MIPaBa.
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[ToBara 0CHOBHHUX TIpaB sSIK IIPUHIIMIT TAKOK BUTLTUBAE 3 €BPOIEHCHKOT KOHBEHIIIT PO 3aXHUCT
ipaB JirofuHH (naiti — KorBeHttis ) i ocHoBonosioxkHUX cBoOo. €C € ctopoHoro 11i€i KoneHitii, Tomy,
BimmoBigHO, mpakTuka €CI1JI Mae BakMBe 3HAYCHHS TSI CTAHOBJICHHS IIPHHIIHIIB KPUMiHATBHOL
roctuuii B €C.

[Ipakruka €CIIJI, nop’s3aHa 3 KPUMIHAIBHOK FOCTHIIIEID, CTOCYEThCS TIEPEBAXKEHO IMOPY-
IIeHb CTarTi 5 (paBo Ha CBOOOIY Ta OCOOMCTY HEOTOPKAHHICTE), CTATTi 6 (IpaBO Ha CIpaBeIU-
BUH cyn), cTaTTi 7 (HISKOro mokapaHHs 0e3 3aKoHY), CTaTTi 8 (IIpaBo Ha MOBary 10 MPHUBAaTHOTO i
CIMEHHOTO YKHUTTS).

VY cnpasi «Accaniose npomu I pysiiy [3] 3asiBHAKA TPUBAIMK Yac TPUMAIH IIiJI BAPTOKO Oe3
3aKOHOJABYMX 1 cyzoBuX migcraB. Cyn Bu3HaB nopymenHs crateid 5 (1) 1 6 (1) KonBeHii Ta 3a3Ha-
4B, 1110 TPUMAHHS OCOOH ITiJ BapTOIO MPOTITOM HEBH3HAUSHOTO i HemepeadadyBaHoTo nepiony 6e3
HAJIeKHUX IMiJICTaB HECYMICHE 3 PUHIIUIIOM PaBOBOi BU3HAYEHOCTI, i1e BPO3pi3 13 PyHIaMEHTaIb-
HUMH acIIeKTaMH BEPXOBCHCTBA MIPaBa.

3asBHUKA y cripaBi «Xepyeapangu npomu Ascmpiin [4, ¢. 211] yrpuMyBay B yCTaHOBI JUIS
TICUXIYHO HEBPIBHOBAXKEHUX 3JIOYMHINIB. BiH CKap»HBCs Ha Te, 110 0 HHOTO 3aCTOCOBYBAJIHCS TPH-
MyCOBI 3aXO/H1 JIIKYBAHHSI, & TAKOXK Bi0YBAIOCs BTPYYaHHs B if0ro uctyBamHs. Cy/l yCTaHOBHB, 11O
HEOOXI/IHI TePANeBTHYHI MCTOH HE MOXYTh PO3IIAIATHCS SIK HETIOACEKE a00 Take, IO NPUHHKYE
TijiHiCTh, OBOKEeHHS. Pasom i3 TuM Cyjl yCTaHOBHB, 1O TAEMHHUILS JIHCTYBAHHS € MiHIMalbHAM
CTYIICHEM 3aXHUCTy BiJI CBaBULISL, HCOOXITHUM Y JEMOKPATUYHOMY CYCIIUIbCTBI, JIE TAHY€ BEPXOBEH-
cTBO npaBa, Tomy Cy/1 BU3HAB MopynieHHs ctarTi 8 KonBeHiii.

IlpuHumn Ganakcy MK IPUBATHAMY i MYONMHUMK iHTEpECAMH SIK CHIUIBHAUIT U1l YKpaiHu Ta
€C y cepi KpUMIHAIBHOI IOCTUIIIT MOXHA TIPOLTIOCTPYBAaTH Ha npmmam pimenss y crpasi «JlikcoH
npotu CriomydyeHoro KopomniBetsay [16], sika cTocyBasacs ipaBa yB’I3HEHOTO Ha [10Bary A0 IMPUBATHOTO
¥ cimeriHoro skutTs. Kipk JlikcoH, BiOyBaroun 15-pidHuii TepMiH MOKapaHHs 32 BOUBCTBO, TIO/IaB KIIOMO-
TaHHsI TIPO JIO3BUT Ha IITYYHE 3aIUTiAHCHHS, SKe Jaio O oMy 1 HOro Ipy)KHHI 3MOTY MaTH JTeH, OlHaK
HOTO KIIONIOTaHHsI OYJI0 BIIXMIICHO. €BPOIICHCHKHUIA CYIT TOCTAHOBHB, 1110 MAJIO MICIIe ITOPYIICHHS CTaTTi
8, OCKLIBKN He OyB JOTPUMAHMIH CIIPAaBEUTHBHUIA OalaHC MK PUBATHUMU i CYCIIUTBHUMU iHTEpPECaMHu.

OnHak MaOyThb KIIFOYOBUM HMPHUHIUIIOM I KpUMiHAIbHOI focTulii €C Ta YkpaiHu € NpuHIUI
ne bis in idem (HEMpHUTITHEHHS 10 BiIIOBINaJBHOCTI ABIYi 32 OHE i Te came MPaBOMOPYIICHHS),
SIKMH BioOpakae OajaHC MiXK JIepKaBHUMH BUMOTaMH MO0 3a0e3redeHHs] e(h)eKTHBHOTO KpUMi-
HAJIBHOTO MPaBOCYIIS, 3 OAHOTO OOKY, 1 HEOOX1IHICTIO, 3 1HIIIOTO OOKY, 3a0€3MEUNUTH TIPABOBY BU-
3HAUEHICTh 1 OCTATOYHICTh CyZ0BUX pimieHs [ 18]. Lleit npuHimnm 3akpimieHo B crarti 4 [Ipotokomy
Ne 7 no Konsenttii (mpaBo He OyTH NPUTSATHEHUM JI0 CyAy a00 MOKapaHUM JIBiui), B sIKilf 3a3HAYAETh-
Csl, 110 HIKOTO HE MOKe OyTH BIIpYyre MPUTITHEHO JI0 CyAy a00 MOKapaHO B MOPSAAKY KPUMIHAIBHOTO
MIPOBAKEHHS TiJl IOPUCIHUKIIEIO0 OfHIET i Tiel caMol Iep)kaBH 3a MPABOIOPYIICHHS, 3a SKe HOTO
BKe OyJI0 OCTATOYHO BUTIPABIAHO 200 3aCyIKEHO BIIMOBITHO JIO 3aKOHY Ta KPUMIHAJIBHOT MPOIIEy-
pu miei nepxkasu [10]. Y cBoilt mpakTHmi CyJl YCTaHOBUB KPUTEPii IUIsI pO3MEKYBaHHS Pi3HHUX TIpa-
BOIIOpPYIIEHb. Y crpasi «I'painrep mpotu ABCTpii» cyn BU3HAB mopyuieHHs cTarti 4 [Iporokomy
Ne 7 1 3a3HauuB, 1110 37T0YMHHU, 0O BBAXKATUCS PI3HUMH, IOBHHHI BIJPI3HATHUCS HE TUIBKU MTO3HAYEH-
HAM (Ha3BOIO), a i, 1110 HallBayKJIMBIILIE, CBOEIO MIPUPOIOIO Ta IIpU3HaYeHHM [12].

BucnHoBku. OTxe, Ha OCHOBI MTOJIOXKEHb YCTaHOBYMX J0TOBOPIB, pakTrku Cyay €C 1 €CITJT
MOYKHAa BHOKPEMUTH JIBI TPYIHU MPHUHIUIIIB, sIKI BU3HAYAIOTh NPABOBE PETYIFOBAHHS KPUMIiHAIBLHOI
foctrii B €C Ta YkpaiHi, — 3arajgbHi Ta cremiaibHi. Jlo 3araJbHUX MOTPiOHO 3apaxyBaTH MPUHIIUIT
MOBAary JI0 Mpas JIIOAUHKA i OCHOBHHUX CBOOOJI, MPHUHIUI BEPXOBEHCTBA MPaBa, MPUHIIMIT MPABOBOI
BU3HAYCHOCTI, PUHIIUT TAPAHTOBAHOTO MpaBa Ha CYJOBHI 3aXUCT, MPUHIUT OAJIAHCY MiX IIPHUBAT-
HUMHM Ta NyOJIiYHUMH iHTepecamu. Jlo criemiagbHuX — MPUHIUI 3MaraJibHOCTI, IPUHIIAI PIBHOCTI
BCIX TIepe]] 3aKOHOM 1 MPOIeCyalibHOT PIBHOCTI CTOPIH Y KpUMIHAJIBHOMY TIPOBAPKCHHI1, IPUHIIAI NE
bis in idem i HOPpMy-TIPUHINT «HISKOTO TIOKApaHHA 0e3 3aKoHy». KpiM Toro, moTpibHO OKpeMo Bij-
3HAYaTH MPUHIIUIH, SKi BUIUIMBAIOTH 3 YCTAHOBYHX JOr0BOpiB €C, — MPUHIIUI B3aEMHOTO BU3HAHHS,
MIPUHLUIT TPONOPIIHHOCTI i CyOCHIiapHOCTI.
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