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CTaplLIMi IIpernogaBareb

Kagepbl TEOPUU U UCTOPUU TOCYAAPCTBA
Y TIpaBa U aAMUHUCTPATUBHOTO [IpaBa
([loneyxuil HayUOHATbLHBLU YHUBEPCUMEN)

VIIK 346.11

CTATUKA 1 JUHAMHUKA MEXAHU3MA
XO3ANCTBEHHO-ITPABOBOI'O PEI'YYINPOBAHUS

CraTbsl NOCBSIIEHA aHAIU3Y CTPYKTYpbl MEXaHU3Ma XO3HCTBEHHO-IIPAaBOBOIO
peryaupoBaHus, COOTHOIIEHUSI U B3aUMOJEICTBUS €ro0 CTaTUYECKUX U JAUHAMHUue-
CKUX 37eMeHTOB. OOOCHOBBIBACTCSl (DYHKIMOHAIBHOE HA3HAUCHHE CTPYKTYpPHBIX
2JIEMEHTOB MEXaHU3Ma X035 iCTBEHHO-IIPABOBOIO PErYJIUPOBaHUs, a TAKXKE XapaKTep
HX B3aMMOJEHCTBH B IIPOLECCE YIOPALOUEHHS XO3CTBEHHBIX OTHOLICHHI.

Knrwouegvie cnoea: mexanuzm Xo3aicmeeHHO-NPABOBO2O Pe2yIUPOBAHUs, XO3l-
CMBEHHO-NPABOBbIe HOPMbL, CYObeKmusHbvlie npasd, opuouyeckue 00A3AHHOCHIU,
aKmyl peanuzayui npag u 00A3aHHOCmel, aKmvl NPUMeHeHUs NPAasq.

CTarTIO TPHUCBAYCHO aHAIIZy CTPYKTypH MEXaHi3My TOCIOJapChKO-IIPABOBOTO
PETyNIOBaHHS, CHiBBiIHOIICHHS Ta B3a€MOil HOro CTaTMYHUX 1 AMHAMIYHUX e€Je-
MeHTIB. OOTpyHTOBYEThCSl (PyHKIIOHATbHE NMPHU3HAUCHHS CTPYKTYPHHUX CICMECHTIB
MeXaHi3My TOCHOAAPCHKO-IIPABOBOTO PErYIIOBAHHS, a TAKOX XapakTep 1X B3aeMOfil
B IPOLIEC] BIOPSAAKYBAHHS FOCHOAAPCHKUX BIIHOCHH.

Knrwowuosi cnoga: mexanizm 2ocnodapcvko-npagogoco pe2yniogaHHs, 20Cnooap-
CbKO-NPAasosi Hopmu, cyb €KmueHi npasa, 10puoudri 0606 s13Ku, axmu peanizayii
npas ma 0008 aA3Kie, akmu 3acmocy8anis npasd.

The article is devoted to the structure analysis of the commercial-legal regula-
tion’s mechanism, the interrelations and interaction its static and dynamic elements.
As a conclusion is justified the functional appointment of the structural elements of
the economic-legal regulation’s mechanism and the nature of their interaction in the
process of ordering economic relations.

Key words: mechanism of economic-legal regulation, commercial norms, subjective
rights, legal duties, acts of rights and responsibilities realization, application acts of law.

Beryniienne. DKOHOMHYECKHE PBIHOYHBIE MPEOOpa3oBaHus B YKpauHe O00yCIOBUIH
CTPYKTYPHO-(DyHKIIMOHAJIbHBIC M3MEHEHHUSI XO3SMCTBEHHOTO MEXaHW3Ma, TOSBICHHUE HOBBIX OT-
HOIIIEHWI ¥ BUJIOB XO3SIICTBEHHOMW JIEATENLHOCTH (HApUMeEp, ayTCOPCHHT, KOJJICKTOpCKas M aH-
TUKOJUIEKTOPCKAs JEeSITeIbHOCTh U T.1.), YTO, B CBOIO OYepe/ib, MOBJIEKIIO YCIOKHEHHE CUCTEMBI
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UX XO3SIMCTBEHHO-TIPABOBOTO PETYIUPOBaHUs. B 3T0il cBsA3u 060CHOBaHUE U pa3paboTKa mpodiIeM
PEryaMpOBaHUs XO3sICTBEHHBIX OTHOILIEHUN TpEAIoiaraeT CUCTEMHbIN aHanu3 3QpPeKTHBHOCTH
MeXaHu3Ma X03HiCTBEHHO-IIPABOBOTO PETYJIMPOBAHUSA, B HACTHOCTU €ro CTPYKTYpPBbI, COOTHOIIE-
HUS ¥ B3aUMOJIEHCTBHS €r0 CTaTHYECKUX U AMHAMUYECKHX JIEMEHTOB.

Paznmynbie acmekThl MEXaHM3Ma IIPaBOBOTO PETYIMPOBAHUS, B TOM YHCIe U B chepe Xo-
351ICTBOBAHMUSA, YK€ MCCIEIOBAIUCH B IOPUAMUECKOW Hayke. Tak, METOIOJOIHIO M HAIlPABICHUS
COBEPIIICHCTBOBAHUS MPABOBOTO PETYIUPOBAHUS XO3IUCTBEHHOH IEATEIFHOCTH pa3padaThiBall
B.K. MawmyTos [1], maTerparuro GpopM perynmpoBaHus B CMEIIAaHHOW SKOHOMUKE aHAIN3UPOBAJIa
C.T. Kananosa [2], MexaHU3M IIPaBOBOIO PETYIMPOBAHUS BHEIIHUX 3KOHOMUUYECKUX OTHOLIEHUN
uccnenoana O.H. Tonouko [3] u ap.

OpHako npobiemMaTuKa MpaBoOBOrO PEryJINPOBaHMs XO3sIMCTBEHHBIX OTHOIICHUH He Hcyep-
MIBIBAETCS HA3BAaHHBIMU M MHOTUMHU JAPYTUMH OCHOBaTEIbHBIMU UCCIIEIOBAHUAMH, TIOCKOJIBKY yC-
JIOKHEHHE CaMHX XO3SHCTBEHHBIX OTHOLICHHH, M3MEHEHUE XapaKTepa XO3SHCTBEHHOH NesTelNb-
HOCTH TNPENIoaraloT COOTBETCTBYIOLINE CPEICTBA UX YHOPSIOYEHHS M, C 3TOW TOUKU 3pEHMS,
aKTyaJIeH aHaJIU3 CTaTUKU (BHYTPEHHEE CTPOCHHE, B3aUMOCBS3b AJIEMEHTOB) U TMHAMUKH («IBU-
JKEHUE» OT/IENbHBIX DJIEMCHTOB M MEXaHHM3Ma B IIEJIOM, OIIpeAeIeHIe (PaKTOPOB, OMOCPEIYIOMINX
ero (yHKIMOHUPOBAHHUE) XO3SIHCTBCHHO-IIPABOBOTO MEXaHM3Ma C yUETOM TEHACHINH COBPEMEH-
HOT'O DKOHOMHUYECKOTO Pa3BHUTHSI.

IlocTanoBka 3aganus. Llenbro HacTOAIIEH CTAThU SIBIAETCS XapaKTEPUCTHKA CTPYKTYpPbI
MEXaHUu3Ma XO3ﬂﬁCTBeHHO—HpaBOBOFO perynmpoBaHus, 000CHOBaHUE MECTa U poJn B HEM CTaTH-
YECKUX M JUHAMHUYECKHUX DIIEMEHTOB C TE€M, YTOOBI BBIABUTH (DYHKIIMOHAJILHOE HAa3HAYCHUE Kax-
JIOTO U3 HUX, a TaKKe XapakTep MX B3aUMOJACHCTBH B Mpoliecce MPaBOBOIO PETYINPOBAHUS XO-
351ICTBEHHBIX OTHOILLIECHUM.

Pesyabrarsl uccaenoBanus. [Ipu onpeaeneHuy cTpyKkTypbl MEXaHHU3Ma IIPaBOBOTO Pery-
JINPOBAHHUA XO3AHCTBEHHBIX OTHOIICHAN OTIIPAaBHOW TOYKOW JOJKHO BBICTYIIATh ITIOHUMAaHUE TOTO,
9TO OH IPEACTABIIICT COOOH «OPTaHM3aLNI0 OPTaHU3AINNY», T.€. HE MPOCTO OPTraHN3aIHOHHYIO,
HO W HETIOCPEICTBEHHO OpPraHu3yoIlIyio cucremy [4, c. 22-23], HaleneHHy0, C OJHON CTOpO-
HbI, Ha COXpPaHCHUEC U 3alUTY HeO6XOIII/IMLIX JUIA HOpMaHbHOﬁ JKU3BHEACATCIIBHOCTU IrOCyAapCTBa
1 o0mecTBa cBsi3eil (MPaBOOTHOILIEHHI) B cepe XO3SUCTBOBAHUS, a C JPYroi, — obecreucHune
WX TIPOTPECCUBHOrO pa3BuTHs. TakuM 00pa3oM, CHCTEMHOCTh MPEACTABISET COOON KaueCTBEH-
HOE CBOICTBO, 00YCIOBIMBAIOIIEE TAKUE XapAKTEPUCTUKN MEXaHU3Ma [IPABOBOIO PEryIUPOBAHUS
XO3HCTBEHHBIX OTHOLIEHUMN, KaK LEJIOCTHOCTh, HATMUNE CUCTEMOOOPAa3yOIUX CBA3EH, CTPYKTY-
PHPOBAHHOCTH U OPTraHW30BaHHOCTb, [IEJICHANIPABICHHOCTD U IIeJIeco00pa3HocTh. MHOrooOpasue
XO3HUCTBEHHBIX OTHOIICHUH, HEOTHOPOIHOCTh U CHENU(UKA XO3SIMCTBEHHON JIEATEIEHOCTH KaK
OCHOBHOTO HX COZIEpKaHHs OOYCIIOBIMBAIOT CIOXKHBIM XapakTep YKa3aHHOTO MEXaHH3Ma, UTo
HAXOIUT BOIUIONICHHWE B CHCTEMHO-CTPYKTYPHOH M CHCTEMHO-(D)YHKIIMOHAJIBHON OpTaHHM3aIliH
CIIenaJIbHbIX XOSHﬁCTBeHHO—HpaBOBBIX CpeacCTB, UX CTATUYCCKOM €AWHCHUU U NJUHAMUYCCKOM
B3aMMOJICHCTBUH, OCIEAOBATEIFHO 00ECIEUNBAIOIIEM PEATU3ANUIO IIeJeH YHOPsIoueHus che-
pbl X03sHCcTBOBaHUS. MeXaHU3M XO35ICTBEHHO-IIPABOBOIO PETYJMPOBAaHUS KaK CHCTEMa Xapak-
TepHU3yeTcsl KaKk CTaTUKOW, TaKk U AMHAMHUKOM ero 3jeMeHToB. CTaThka oOyclOBIeHa pealbHbIM
COCTOSIHHEM CaMOro MeXaHM3Ma B KOHKPETHBI UCTOPHUUECKUN MOMEHT M MpeACTaBlIeHa, IPex/ie
BCEr0, CTPYKTYPOM, JIOTMYHO U MOCIIEI0BATEIbHO OPraHM30BaHHONW CUCTEMBI CIIELUAIbHbIX I0pH-
JMYECKIX CPEICTB, 00CCIICUMBAIONINX PEATN3aIiIoO IIeTIe MPaBOBOTO PETYIMPOBAHUS B chepe
xo3stiicTBOBaHMS. JlHaMuKa npenonpenersiercss (yHKINOHUPOBAHIEM MEXaHH3Ma, €ro CBS3SIMHU
C OKpY’KaIOIIeH cpe/ioi, OHa OTPaKAeT MPOIIECCH U3MEHEHMSI X031 CTBEHHOH JIEHCTBUTEIBHOCTH,
MPOUCXOAAIIUE B XO/ZIC €€ YIIOPAAOYCHUA.

Crnemyer npu3HaTh OTCYTCTBHE B FOPUAMUYECKON Hayke (Kak B paMKax oOIei Teopun npasa,
TaK U B OTPACICBOM MPABOBEACHNH) SAMHCTBA OTHOCUTEIFHO KOJTMYECTBA U COICPIKaHUS dIIeMEH-
TOB, COCTaBJISIFOIMX MEXaHU3M IIPABOBOTO peryiupoBaHus. Tem He MeHee, aHaan3 000CHOBAaHHBIX
B HAay4YHOM JINTEpaType MOAXOIOB MO3BOJSET CAENATh BBIBOJ, YTO K OCHOBHBIM IIPABOBBIM CpPEl-
CTBaM, 00pa3yIOLUIMM MEXaHU3M IPABOBOIO PEryIMPOBAaHUS XO3SHCTBEHHBIX OTHOLIEHHUH, OTHO-
CATCsl, IPEXKAE BCEro:
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1) ropuaruecKkre HOPMbI, COCTABIISIONINE OCHOBY IPABOBOTO PETYJIMPOBAHMUS OTHOIICHUH B
chepe X035 UCTBOBAHMSI,

2) cyObeKTHBHBIC MIPaBa U IOPUANICCKHE O0S3aHHOCTH, COCTABIIIONINE FOPUINIECKOE CO-
JeprKaHue XO3SMCTBCHHBIX IPaBOOTHOIIEHHH. [lociennue, B CBOIO ouepeib, 00yCIOBINBAIOT I1e-
PEXOI CTaTUKH HOPMATHBHOTO IPEANMCAHUS B KOHKPETHYIO MIPAaBOBYIO DHEPTHIO (depe3 cyObhek-
TOB — HOCHUTEJICH MpaB 1 00s13aHHOCTEH );

3) aKThI peanu3aluy nMpaB U 00S3aHHOCTEH, COCTABIISIONINE MaTepraabHOe (PaKkTHIECKOe)
coJiep’KaHne X03UCTBEHHBIX MTPABOOTHOLICHH;

4) aKTHI MPUMEHEHUS MTpaBa (BBICTYMAIOT B Ka4eCTBE (DaKyIbTAaTHBHOTO 3JIEMEHTA CTPYKTY-
PBI, MOCKOJIBKY BKJIFOYAIOTCSI B MEXaHU3M IIPABOBOTO PETYIMPOBAHHUS XO35MCTBEHHBIX OTHOILICHHUH
B cllyyae IOpUINYECKO aHOMAJIMH, a TAaKXKe OCYIECTBIECHHs TOCYIapCTBEHHO-BIACTHON OpraHu-
3YIOIIEeH WK ONIEPATUBHO-UCIIONIHUTENLHON A€ATEIbHOCTH).

[Ipu 5TOM MeCTO aKTOB IIPUMEHEHHS IIPaBa B CTPYKTYPE MEXaHU3Ma XO3IHCTBEHHO-TIPABOBOTO
PETYIMPOBAHIS BCET/IA IIPEIONPEICISCTCS KOHKPETHON X03sIMCTBEHHO-TIPABOBOI CUTYalleH, TpeOyro-
mieit yperyimpoBanuss. OHH Kak XO3sIHCTBEHHO-TIPABOBOE CPEICTBO MOTYT CIIEOBATH MITH HEIOCPe-
CTBEHHO 32 IOPHIMICCKIMH HOPMaMH, WITH 38 CyOBEKTUBHBIMHE TIPABAMH H FOPHANIESCKUMHI 00S3aHHO-
CTSIMHU CYOBEKTOB XO3SIHCTBOBAHIIS, FJIH 32 AKTaMH PEATN3ALAN STUX MPaB 1 00s3aHHOCTEH.

B 10 xe Bpems KaxIbIil M3 3THX DIEMEHTOB CIEAyeT paccMaTpyBaTh B KaueCTBE CaMo-
CTOSATEIBHOW CHCTEMBI, T.€. M0 OTHOIIEHUIO K MEXaHU3My IMPAaBOBOTO PErYIUPOBAHMS XO35ii-
CTBEHHBIX OTHOILIEHUI OHU BBICTYMAIOT B KauecTBe MojcucTeM. Kak opraHuzoBaHHasi cHCTEMa
YKa3aHHbI MEXaHH3M MOCTOSHHO MEPEeXHUBAET MPoLecchl MpeoOpa3oBaHus, B X0/1e KOTOPBIX H
OH CaM, U €ro AEMEHTbl MOTYT U3MEHSTh CBOE COCTOAHUE. A MOCKOJIbKY MEXaHHU3M X034 CTBEH-
HO-IIPaBOBOTO PETYIMPOBAHMUS BBHICTYIIACT KaK ICIICHAIPABICHHAs CUCTEMA, TO MPOLECCHI Ipe-
00pa30BaHMsI OPTaHU3YIOTCS C IPUBJICYCHUEM X0O3SIHCTBEHHO-TIPABOBBIX CPEACTB, COCTOSIINX U3
COBMECTHUMBIX JIEMEHTOB, 0OBETUHCHHBIX ISl JOCTIKCHUS IeNel, a UMCHHO XO3SHCTBEHHOTO
IIPaBOBOTO MOPSIAKA.

B 2710ii cBS3M HEOOXOJMMO yYUTHIBATh, YTO BCE TOJACHUCTEMBI 00JIaAar0T (QyHKIMSIMU HC-
KITFOUMTEITFHO BO B3aMMOJICHCTBHH C IPYTUMHU MOJICUCTEMAMH B paMKax OOIIEH CUCTEMBI, B CBOCH
COBOKYITHOCTH 00pa3ys Takoi YpOBEHb €IMHCTBA, KOTOPHIH oOecreynBaeT OecCHpephIBHOCT e
¢ynkunonupoBanusi. B atom cmbicne cienyer cormacutses ¢ O.H. Tonouko, 4To Kak cuctema
«MEXaHHU3M MPABOBOTO PETYIMPOBAHUS €IMH U HEPA3PhIBEH, OH HE UIMEET «HAYaIbHBIX)» U «KOHEU-
HBIX» cTaanil... COPMUPOBABIINCEH HA OMPEACICHHOM dTalle Pa3BUTHUS OOLIECTBA U TOCYIAapPCTBa,
YKa3aHHBIA MEXaHNU3M OeCIpepbIBHO (YHKIIHOHHPYET, IPUYEM, YTO BeCbMa IOKA3aTeIbHO, JakKe
B YCIIOBHSIX TaKHX CHCTEMHBIX COIMAJIBbHBIX (M B TIEPBYIO OYepeIh MPABOTBOPUECCKNX) KPH3HCOB,
KaKUMU SIBJISIFOTCST PEBOIOIMS Wit BoiHa» [3, c. 171].

Bce oOpasyromme MeXaHU3M XO3SHCTBCHHO-IIPABOBOTO PETYAMPOBAHMS, 3JIEMEHTHI Xa-
PaKTepU3yrOTCs pa3iudHON (YHKIIMOHATHHON HAMpPaBIEHHOCTBHIO U, KaK CJIEJACTBHE, PAa3TUIHON
CTEMEHBIO IMHAMH3Ma, YTO MO3BOJISET YCIOBHO Pa30HTh MX Ha JIBE TPYMIBI: OTHOCUTEIHHO-CTA-
TUYHbIC U JMHAMUYHbIC. B KauecTBe KpUTepHs OTHECEHUS! KOHKPETHOTO AJIEMEHTa K OTHOCHUTEIb-
HO-CTaTUYHBIM WM JMHAMUYHBIM BBICTYIAIOT HE TOJIBKO €ro NMpUpoja, HO W (YHKLHNH, BBIIOJ-
Hsi€MbIE UM B JaHHOM MexaHu3Mme. [Ipencrapisiercs, 4To Takoi MOAXO/ MO3BOJISET ONPEACTUTh U
CHCTEMY CHEHUANBHBIX TPABOBBIX CPEICTB, OMOCPEAYIONINX XO3SIHCTBEHHO-TIPABOBOE PETYIHAPO-
BaHWeE, BELIBUTH UX «JIBUTATCIBHEII) XapaKTep.

Tak, mpaBoBasi HOpMa MPENCTABIAET COOOM CTAPTOBBIN (ITyCKOBOK ) DIIEMEHT MEXaHHU3Ma XO-
3STCTBEHHO-TIPABOBOTO PETYIINPOBAHUS, IOCKONBKY 3aKPETIISICT:

1) BUIBI XO3HCTBEHHBIX OTHOIICHUH, ITOMJICKAIINX TIPABOBOMY PETYJIMPOBAHHUIO, & TAKKE
orpenensieT Kpyr CyObeKTOB 3THX OTHOIICHHUH;

2) coiepikaHUE MOBEACHUSI CYOBEKTOB XO3AKCTBOBAaHHUS, Ha KOTOPBIX PACIPOCTPAHSAETCS
JeficTBUE TaHHBIX HOPM; OOBEKTHI, KOTOPbIE KOHKPETHU3UPYIOT COACPIKaHUE MOBEICHHS, a TAKKe
HEKOTOPBIE €r0 YCIOBUS (MECTO COBEPIICHUS NSHCTBHIMA, OPSIOK UX OCYILECTBICHUS U T.1.);

3) 00CTOATENBCTBA, C HACTYIUICHHEM WIIH OTCYTCTBHEM KOTOPBIX CBSI3BIBAETCSI BOSMOXKHOE
WM TOJDKHOE TIOBENICHHE CyObEKTOB X035 HCTBOBAHMUS,
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4) ropuIMYeCcKue CpeIcTBa, 00eCIeunBaIONINe BOSMOKHOE WK JOJKHOE MOBEJCHHUE CYOb-
€KTOB XO341CTBOBAaHHUS (B YACTHOCTH, XapakTep CyObEKTUBHBIX MPaB U IOPUIUYECKUX 00sS3aHHO-
CTEH, TUI UX CBSI3U MEKAY COOOM, CAHKIUM U T.1.).

[o cyTH, XO3sICTBEHHO-TIPAaBOBBIC HOPMBI IPEICTABIIIOT CO00H O(pHUINAIEHO BBIPAXKCH-
HBIC ¥ TPU3HAHHBIC B 00IIECTBE 00MIe00s13aTebHBIC ONTHMAIBHBIE (C TOYKH 3PCHHUS TOCYAapCTBa
W/viH o0IIEecTBa) MpaBuiia MOBEACHHUS CYyOBEKTOB OTHONICHHN B cdepe X03SHCTBOBAaHUS, OXpa-
HSIEMBIC C TIOMOIIBIO TOCYAaPCTBEHHOTO NMPHUHYXICHHUS W HATIPaBICHHBIC HA YIIOPSA0YCHNE ITHX
OTHOIIICHHUH B IENIAX YCTAHOBICHHS XO3SIMCTBEHHOTO TPABOBOTO MOPSIIKA.

B aTOM cMBICIIE X034HCTBEHHO-TIPABOBasi HOPMa, MTPECTABIISS COOOU BhIpa)KeHHE 0000IICH-
HOM ONTUMAaJIbHOW MOJIEJIH TIOBEACHUS CYOBEKTOB X039HCTBOBAHUS, C OTHOW CTOPOHBI, )KEIaeMOT0
(mpeamnonaraeMoro) B peanbHoO! KU3HHU, a C APYroi — BIACTHO NMPEANHUCHIBAEMOT0 3aKOHOIaTeIIEM,
BBITIOJIHAET B 00ILIEM MEXaHU3ME PEryJIUpOBaHU, TIOMUMO OOIIKX (YHKUIUH ITpaBa (PEerynsaTUBHOM
U OXPaHUTEIBHON), P crielu(UIecKuX QYHKIHHA, a UMEHHO:

1) mpeoOpa3oBaTeIbHY0, KOTOPAasl BEIPAKACTCSl B TOM, YTO IOCPEACTBOM HOPM IIpaBa Tpe-
OOBaHMUS YKOHOMUIECKHX 3aKOHOB (3KOHOMHYECKUIT HHTEPEC) BOILUIOMIAIOTCS B ONITUMAJIBHBIX KO-
HOMHYECKUX MOJAENIX TOBEICHNS CYOBEKTOB XO3SHICTBOBAHMS HA OCHOBE OOS3aTENBFHOTO yUeTa
COITMATIBHOTO ¥ IOPUIMYECKOTO HHTEPECOB;

2) HaNpaBJISTIONIYI0, KOTOPast 3aKJII0YacTCsl B TOM, YTO HOpMa IpaBa 3aaeT odIee Harpas-
JIEHUE JeUCTBUS MEXaHU3Ma IIPaBOBOI0 PErYJIUPOBAHUS XO3SHCTBEHHBIX OTHOLIEHUN;

3) «IyCKOBYO», MOCKOJIBKY KIMEHHO C MOMEHTA BBEJICHUS B ICHCTBHE IPABOBOM HOPMBI TaK
WJIM MHAYE «3aIlyCKaroTcs» (HAaYMHAIOT paboTarh) Bee ClelnalbHO-PaBOBLIE CPECTBA, 00pasyro-
1I1e€ MEXaHU3M MIPaBOBOTO PETYIUPOBAHUS XO3AHCTBEHHBIX OTHOLICHUH.

TakuMm 00pa3oM, IPaBOBEIE HOPMEI, BBICTYIIAS IEPBUYHBIM DJICMEHTOM MEXaHH3Ma IpaBo-
BOTO PETYJIMPOBAHUS XO3SUCTBEHHBIX OTHOIICHH, TPEICTABISIOT «CTEPKHEBYIO OCHOBY periia-
MEHTAIIMA YKOHOMHUYECKOW KHM3HHU CTPaHbI» [5, ¢. 11] U B CBOCH COBOKYITHOCTH OOpa3yroT HOP-
MaTHUBHO-TIPABOBYIO 0a3y JAaHHOTO MEXaHHW3Ma. JTO MPOSIBISICTCS B TOM, YTO, C OXHOH CTOPOHEI,
HOPMBI NpaBa BBICTYHAIOT KaK HETIOCPEICTBEHHBIN PETYNATOP XO3SHCTBEHHBIX OTHOIICHHH, a C
JPYTo#, — MOACTHPYIOT BCE APYTUE 3JIEMEHTHI MEXaHHW3Ma MPABOBOTO PETYIUPOBAHUS XO3sii-
CTBEHHBIX OTHOIIEHHUH U caM MpoLecc ero (GyHKIMOHUPOBAHUS. Bee HHbIC SIEMEHTH MEXaHU3Ma
MIPaBOBOTO PEryIUPOBAHUS XO3sIHCTBEHHBIX OTHOLICHUN FOPUAMYECKU MTOIYMHEHBI HOPMaM IpaBa.
HopMmsl mpaBa, 3aKpeIuIsiolue peskuM X03siCTBOBaHMs, IPefONpeestoT 00pa3oBaHue J0CTa-
TOYHO YCTOWYHMBOW OOIIHOCTH NMPHUBS3aHHBIX K JAHHOMY KPYTy OTHOIICHUH U COOTBETCTBYIOIINM
00pa3oM COTTACOBAHHBIX XO3IHCTBEHHO-TIPABOBBIX MpeAnucanuii. [Ipu 3ToM COBOKYITHOCTH XO-
3SCTBEHHO-TIPABOBBIX HOPM, OITOCPEYS B IIPABOBOH c(epe KU3HEACATEILHOCTh CyOhEKTOB XO0-
3SUCTBEHHOH JICATENFHOCTH, BRIpaKaeT 0c000€ IOPUANIECKOE EANHCTBO, KKOTOPOE CKIIAIBIBACTCS
He Ha 0Oase cyObekTa, a Ha 6a3e 00bEKTa W Pa3BUBACTCS B IUIOCKOCTH HE MPABOBOTO CTaTyca, a
IIPaBOBOIO pexxumay [6, ¢. 38]. Bce BbIIIEU3I0KEHHOE 103BOJIIET OTHECTH HOPMY IIpaBa K OTHO-
CHUTENBHO-CTaTHYECKUM 3JIEMEHTAaM MEXaHH3Ma X03HCTBEHHO-TIPABOBOTO PETYIHPOBAHMS.

CyObeKTUBHBIC TIpaBa U IOPUIUYECKHE 00SM3aHHOCTH XO3AHWCTBYIOUIMX CYyObEKTOB B MeXa-
HU3ME MPABOBOTO PETYIUPOBAHUS XO3AWCTBEHHBIX OTHOLIEHHUN BBIMOIHSIOT CIEIYIOIINE CIICIH-
¢duueckue QyHKIUH:

1) curHanpHy0 (CyOBEKTHBHBIC NpaBa M IOPUANYECKHE OOS3aHHOCTH CyOBEKTOB XO3sIH-
CTBOBAHUS BBICTYIIAIOT B KAUECTBE CPEICTB YIIPABICHHUS WX HHUITUALINH OIIPEICICHHOTO HX TIOBE-
JICHUS, @ TAKXKE CPEJICTB, IIOCPEICTBOM KOTOPBIX ITPOMCXOANT IEpeaada «IHEPTHN, 3aKITI0OUCHHON
B HOpMax IIpaBa, K aKTaM Peaji3aliil CyOBeKTUBHBIX PAB M IOPUAMICCKUX 00sS3aHHOCTEH);

2) MOTHBAIMOHHYIO (CyObEKTHBHBIC IPaBa M IOPUAMUECKIE 00S3aHHOCTH BBICTYIAIOT B Ka-
4yecTBe (PaKTOpa CaMOOILICHKH MOBEACHHS XO3IHCTBYIOINX CYOBEKTOB, a TAKKE B KAUECTBE PUUIH-
HBI ¥ OOY>KACHUS KETAeMOT0 MM JOJIKHOTO UX MTOBEACHUS);

3) KOMMYHHKAaTUBHYIO (CyObEKTHBHBIC MpaBa U IOPUANYECKUE 0053aHHOCTH BBICTYNAIOT B
KaueCTBE CPEJICTBA, 00ECIEUNBAIOIIETO IPABOBLIE CBSI3H CYOBEKTOB XO351ICTBOBAHMS).

Taxum oOpazom, mpaBa U 00513aHHOCTH B MEXaHU3ME [IPABOBOIO PEryIMPOBAaHUS BBICTYIIA-
IOT B Ka9ECTBE CPEJICTB YAOBICTBOPECHHUS HHTEPECOB H NOTPEOHOCTEH CyOBEKTOB X035HCTBOBAHIS
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U pacrpeseieHus 0Jiar, HOCKONbKY HOPMBI IIpaBa BO3JACHCTBYIOT HA XO3AHCTBEHHBIC OTHOIICHHUS
HE HEMOCPEICTBEHHO, a yepe3 CyObEKTUBHbIE MPaBa U I0pUAUIECKHE 00sI3aHHOCTU. VIMEHHO OHU
BBICTYAIOT B POJIM MPOBOJHUKA «IHEPTUM», 3aKIIOUEHHOI B HOpMAax Mpasa, U JAENal0T BO3MOXK-
HBIM TIPaBOBOE PETYIMPOBAHUE JIEATEILHOCTH XO3AHCTBYIONINX CyOBEKTOB, MPEXKAE BCETO, I10-
CPE/ICTBOM aKKyMYJISILIUK U MOCIEAYIOMEeH 00beKTHBALIMA NHTEPECOB, 3aKPEIUICHHBIX B HOPMax
mpaBa. CiemoBaTenbHO, BIIOJHE JOTUYHBIM IIPEACTABISIETCA OTHECEHHE CyOBEKTHBHBIX TIPAB M
IOPUANYECKUX OO0S3aHHOCTEH CyOBEKTOB XO3AHCTBOBAHUS K OTHOCHTEIBHO-CTATHYHBIM JJIEMEH-
TaM yKa3aHHOTO MEXaHM3Ma.

B nmreparype HEOTHOKPATHO MCCIEIOBATINCH MECTO, POJIb M (PYHKIIMH MPABOIPHMCHEHHS U
Kak JICITCIBHOCTH, M KaK (DOPMBI TOCYJAPCTBEHHOTO YIpaBICHUs. AHAIN3 C(HOPMYIHPOBAHHBIX B
JUTEPaType BBHIBOJOB MO3BOMSET 000CHOBATH (DYHKIUH, BBINOIHACMbIE aKTaMH IIPUMEHEHUs IIpaBa
HEMOCPEACTBEHHO B MEXaHU3ME [IPABOBOIO PETYIHPOBAHUSI X035 CTBEHHBIX OTHOILICHUH, & UMEHHO:

1) obecneunTenbHy0 (COCTOUT B TOM, UTO aKThl IPUMEHEHHS IIpaBa 00eCIeUnBAIOT pealu-
330 CyOBEKTHUBHBIX NPaB M IOPUANYECKUX 00f3aHHOCTEH CyOBEKTaMM XO3AHCTBOBAaHUS, CIIO-
COOCTBYIOT NX (pAaKTHIECKOMY BOIUIOILICHHIO B MX TOBEJCHHN);

2) NOIHOPMATHBHOTO PETYIMPOBAHUS XO3SHCTBEHHBIX OTHONICHUH (3aKJIIOYAETCS B TOM,
YTO aKThl IPUMEHEHHs [IPAaBa BBICTYIAIOT B KAYECTBE CPEJICTBA YIOPSAAOUEHUS XO3SHCTBEHHBIX
OTHOIIICHHH HAa OCHOBE BJIACTHOH IIPABOBOM (Ha OCHOBE HOPM IIPaBa) OLCHKH KOHKPETHBIX (DaKTOB,
HUMEIOIINX MECTO MPH OCYIIECTBICHUH XO35IICTBCHHON AEATEIBHOCTH);

3) aganTanMoOHHYIO (MK (PYHKIUS «CITIaKUBAHUS (CHATHSI) MPOTUBOPEUH MEXTy oOIIe-
CTBEHHOMH >KU3HBIO M MMEIOUIMMHUCS B HAJIMUMU NPaBOBBIMU HopMaMm» [7, c. 195]). Ilpeacrasmns-
eTcsl, 4TO aJaNnTalMOHHYI0 (YHKIHIO MOJKHO paccMaTpuBaTh B KadecTBe MOAPYHKIMN (QyHKIMH
MOAHOPMATHBHOIO PETyIUPOBAHUS X03HCTBEHHBIX OTHOILECHUH.

CrenoBaresbHO, BIOJIHE OOOCHOBAHHBIM HPE/ICTABISETCS OTHECEHUE aKTOB IIPUMEHEHHS
IIpaBa K OTHOCUTEJIbHO-CTATUYHBIM 3JIEMEHTAM X035 CTBEHHO-IIPABOBOTO MEXAHU3MA.

Takum 00pa3om, BCE OTHOCUTENBHO-CTATHYHBIE JIEMEHTHI MEXaHN3Ma MPAaBOBOTO PETyIIH-
POBaHMS XO3IHCTBEHHBIX OTHONICHHH XapaKTEPU3YIOTCS yCTAHOBUBIIMMUCS COCTOSHHSIMH, TO-
CTOSIHHBIMH BO BpeMEHH (Ha IMPOTSHKCHUHN OIPEICICHHOTO IEPHO/Ia), YTO M MO3BOJISICT UM BBINOJI-
HSITh COOTBETCTBYIOIMINE (PYHKIIUH.

B TO xe BpeMs axThl peaau3aluyd CyOBEKTUBHBIX IpaB U IOPUAMYECKUX OOs3aHHOCTEH
UMEIOT UHYIO MPUPOLY M, KaK CIEJCTBUE, (DyHKIMOHANBHYIO HamlpaBleHHOCTb. X cnennguka
00yCIIOBJIE€HA, MPEXkAE BCEro, TEM, YTO OHU, KaK MPaBUIIO, 3aBEPUIAIOT MPOLECC MPABOBOTO pe-
T'YIMPOBAHHS XO3AHCTBEHHBIX OTHOLICHHH, MOCKOJIBKY OOIINE MOJENH, 3aKpeIUICHHBIE B X035ii-
CTBEHHO-TIPABOBBIX HOPMaxX M KOHKPETHU3HPOBAHHEIE B TIPaBaxX M 00A3aHHOCTSIX CyOBEKTOB X03sii-
CTBOBAHMS, BOIUIOMIAIOTCS B (JAKTHIECKOM TTOBEACHHUHN MOCIEAHNX. VIHBIMH CIIOBaMH, B MOMEHT,
KOTZIa B KOHKPETHOW CHTyallMH CyOBEKTHI XO3SIHCTBEHHON AESTENbHOCTH NPAKTHYECKH, CBOUMHU
AKTMBHBIMHU JACHCTBHUSAMH OCYIIECTBIISIIOT IIPaBa U 00S3aHHOCTH, IPETyCMOTPEHHbIC X03HCTBEH-
HO-TIPaBOBBIMH HOPMaMH, IMIPOMCXOANT peaan3anus (JIOCTIKEHHE) IIETIH IIPaBOBOTO PEryIHpoBa-
HUS B 9TOH cdepe.

AHanu3 MecTa ¥ POy aKTOB pealu3aluu CyObeKTUBHBIX MPaB U IOPUIHUUECKUX 00SI3aHHO-
CTell B MEXaHHU3Me XO3sIHCTBEHHO-TIIPABOBOIO PEryIHPOBAHUS MO3BOJISET BBIACIUTL UX cHElU(pU-
YecKHe NPU3HAKY, & UMEHHO:

1) HanpaBIEHHOCTH Ha OOecCTIeueHNe MPAKTHIECKOTO MIPAaBOMEPHOTO HCIIOIb30BAHUS FOPH-
IWYIECKUX CPEICTB HOPMATHBHOTO XapaKTepa, PealbHOT0 OCYIIECTBIEHHS CyOBEKTaMH XO3sii-
CTBOBAHHMS CBOUX TIPaB M 00A3aHHOCTEIH;

2) HEOMHOPOTHOCTH CPE/ICTB MPABOPCATU3AIIMOHHOTO XapaKTepa;

3) Hepa3pBIBHOE €AMHCTBO CPEACTB MIPABOpEATH3AINH C IOPUANICCKUMH CPEICTBAMHU-NH-
CTPYMEHTaMH HOPMAaTUBHOT'O XapaKTepa;

4) cylecTBOBAaHUE U HA HOPMAaTUBHOM, MOZIEIEHOM YPOBHE (IIOCKOJIBKY OHU TaK MM MHAUe
IIPeAyCMOTPEHB] B HOpMaXx MpaBa), U Ha YPOBHE 3JEMEHTa I0PUANIECKON PAKTUKY;

5) TapaHTUPOBAHHOCTD 3aBEPILEHHS KOHKPETHBIX XO3AUCTBEHHBIX OTHOIIEHHUH U TOCTHXKE-
HUS Liesiell TPaBOBOTO PEryaIHMpOBaHHUS.




Tocnodapcvke npaso ma npoyec

AKTBI peanu3aliy npaB U 0053aHHOCTEH XapaKTEepU3yIOT ACSITEIbHOCTHYIO CTOPOHY (PyHK-
[IMOHUPOBAHUST MEXaHU3Ma X03HCTBEHHO-IIPABOBOTO PETYIUPOBAHUS, TIPEIONPEICIISIONTYI0 BHY-
TpPEHHE COJIEpIKAHUE U peabHbIe BOBMOKHOCTH MEXaHU3Ma B IIEJIOM BBICTYIATh CPEIICTBOM Y/IOB-
JIETBOPEHUS TOTPEOHOCTEH W MHTEPECOB XO3SHUCTBYIOIIMX CyOBEKTOB, 00IECTBa, TOCYIAPCTBA,
YIOPSIOUCHHSI XO3SHCTBEHHBIX OTHOIICHUH 1 JOCTH)KECHUS XO3SIMCTBEHHOTO MPABOBOTO MOPSI/IKA.
D10 00YCIOBICHO TEM, YTO OCYIIECTBICHHE CyObEKTUBHBIX TPaB U IOPHINICCKUX 00sS3aHHOCTEH
CyOBEKTaMH XO3SICTBOBAHHUS TPEJCTABISICT COOOH MMEHHO TIpoIlecc, Ielb B3aUMOCBSI3aHHBIX
JestHuN (IeHCTBUM U Oe3eHCTBHIT), COOCTBEHHO TMHAMUYECKOE HMCIIOIb30BAHNE TIPABOMOUHUI H
BBITIOJIHEHUE JIOJKCHCTBOBaHWH. VIMEHHO B CHITy YKa3aHHBIX OOCTOSTEIBCTB aKThl Peau3aliu
CYOBEKTHBHBIX MPaB U IOPHINYECKUX 005S3aHHOCTEH SBISIFOTCA Hanbosee MOJABMKHBIM U €/1Ba JIN
He HanboJiee 3HaYMMBIM 2JIEMEHTOM MeXaHU3Ma PaBOBOTO PETYIUPOBAHUS XO3HCTBEHHBIX OTHO-
MIEHUH, OITOCPETYIONINM TIPOIecC TPaHC(HOPMAIIUU XO3SICTBEHHBIX OTHOIIICHUH B XO3SHCTBEHHBIC
TIPaBOOTHOIIEHUSI, KOTJIa 9KOHOMUYECKOE CO/Iep KaHne 00JIeKaeTCsl B 0COOYIO MTPaBOBYIO (hopMmy.

BriBoabl. Ha ocHOBE BBIIEM3I0KEHHOIO MOXKHO CJEIaTh BBIBOJ, YTO OTHOCHTEIBLHO-CTa-
TAYHBIMH DJIEMEHTAMH BBICTYIIAIOT XO3SWCTBCHHO-NPABOBBIC HOPMBI, CyOBEKTHBHBIC TpaBa H
FOPUINYECKUE OOSI3aHHOCTH, aKThl MPUMEHEHHUs npaBa. COOTBETCTBEHHO, NTUHAMHYHYIO 4YacTb
MeXaHu3Ma IPaBOBOTO PEryIMPOBAHMS XO3SHCTBEHHBIX OTHOIICHUH 00pa3yrOT aKThl peaau3aliu
CYOBEKTHBHBIX MIPAB U IOPHIUYCCKHUX 00s13aHHOCTEH. [1pr TakoM MoIXo/1e OTHOCUTEIFHO-CTaTHY-
Hasl 4acTh MEXaHU3Ma BBICTYIAeT B KAYeCTBE OCHOBBI, HEOOXOJUMOM ISl TOTO, YTOOBI aKThI pe-
aNnu3alru CyObEKTUBHBIX MPaB M IOPUIUUECKUX OOSI3aHHOCTEH CTajiu JEeHCTBUTEIBHOCTBIO, T.C.
Tepenny u3 cdepsl JOIDKHOTO B chepy CYIIEero, HalllId PeaJibHOE BOTUIOIICHHUE B TIOBEJICHUH XO-
3SUCTBYIOIUX CYOBEKTOB. IMEHHO aKThl pealin3aiui CyOhbeKTUBHBIX MPaB U IOPUINYECKUX 00sI-
3aHHOCTEH BBICTYIIAIOT B KAYECTBE OCHOBHOM JIBUTATEIBHOM CHITBI, IPUBOJIAIIEH BECh MEXaHHU3M B
JIBIJKEHME, 00ECITEYMBAIOIIEH TOCTHIKEHNE UM IOCTABIEHHBIX [IEJIEH.
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