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HEOBIPYHTOBAHA BIIMOBA B I[PHFIHS[TTI HA POBOTY
AK BUSIB IUCKPUMIHALIIL Y COEPI ITPALI

VY craTTi aHai3yIOThCS TCOPETHKO-TIPABOBI MPOOIEMH 3aKOHOIABUOTO 3a0e3Iie-
YEeHHS Ta MEXaHi3My peatizailii 3a00poHr HeOOTPYHTOBAHOI BiJIMOBH B IIPUIHSTTI Ha
poboty. Po3misiiaeTbest CYTHICTh «OOTPYHTOBaHOT BiIMOBH B TIPUHHSTTI HA POOOTY»,
BH3HAYAIOTHCS KpuTepil ii mpaBomipHOCTi. OOCTOIOETHCS TOUUTBHICTE PO3ITISLY He-
OOTPYHTOBaHO{ BiIMOBH B MPUHHSTTI Ha poOOTY SIK BUSIBY AUCKpHMiHAII{ y cepi
mparli, o MOpyIIye TPYJAOBi MpaBa MPAI[iBHUKIB HA €Tali BUHUKHEHHS TPYTOBHX
MIPaBOBITHOCHH.

Kniouogi cnosa: mpyoosi npasa, odrpynmosana 6iomoea 8 nputinsimmi Ha pooo-
my, HeobIPYHMOBAHA BIOMOBA 6 NPULIHAMMI HA POOOMY, OUCKDUMIHAYIS, NOPYULCHHS
mpyoosux npas.

B crarbe aHANM3HPYIOTCSI TEOPETHUKO-IIPABOBBIC MPOOIEMbl 3aKOHOIATEIBHOIO
obecrieueHHs: 1 MEXaHW3Ma peajn3aliii 3anpera He0OOCHOBAaHHOTO OTKa3a B IPHHSI-
THH Ha paboty. PaccMaTpuBaeTcst CyIHOCTh «000CHOBAHHOTO OTKa3a B MPUHSATHU HA
paboTy», ONPEACIIAIOTCS KPUTSPUH €T0 MPABOMEPHOCTH. APryMEHTUPYETCS Iiesie-
C000pPa3HOCTh PACCMOTPEHUSI HEOOOCHOBAHHOTO OTKAa3a B MPUHITHU Ha paboTy Kak
MIPOSIBJICHUST TUCKPUMHHAIIMY B cepe Tpyaa, KOTOPOe HapyIIaeT TPYIOBHIC IIpaBa
paOOTHHKOB Ha ATalle BOZHUKHOBCHUS TPYIOBBIX ITPABOOTHOLICHUI.

Kniouesvle cnosa: mpyoogvie npasa, 060CHOBAHHbIN OMKA3 8 NPUHSAMUU HA Pa-
6omy, HeOOOCHOBAHHBIL OMKA3 6 NPUHAMUU HA PAOONY, OUCKPUMUHAYUSL, HAPYULeHUE
mpyooswiX npas.

In the article the problems of the legislative providing and mechanism of reali-
zation of prohibition of groundless refuse are analysed in a hire for job. Essence of
“reasonable refuse is examined in a hire for job”, the criteria of her legitimacy are
determined. Grounded to examine expediency groundless refuse in a hire for job as
type of discrimination in the field of labour that violates labour rights for workers on
the stage of origin of labour legal relationships.

Key words: labour rights, reasonable refuse in a hire for job, groundless refuse in
a hire for job, discrimination, violation of labour rights.

Beryn. V 1oKkTpuHi TpyZ0BOro npasa yCTaleHOK € TOYKa 30pY, L0 NPaBO Ha MPALIo — 1
TOJIOBHE COLiabHO-CKOHOMIHE TPABO JTIOAMHH. Peantisyioun npaBo Ha Mparlio, JTOXMHA PO3KPH-
BAa€ThCS SIK OCOOMCTICTH Hacammepen y NpoeciiHOMY acreKTi, JOIy4YaeThesi JI0 CYCIUIBHOTO
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CHIBXHUTTS, BHACIIIOK YOTO BiIOyBAa€ThCS coliiami3allis Ta pO3BUTOK 0CO0M. JJoTpuMaHHs TPya0-
BOT'O 3aKOHO/IABCTBA MPO IMPaLlo B MPOLEci peasizamii npasa Ha Mpalio, 30KpeMa Ha eTari BUHHK-
HEHHs 1HAMBIyaJbHUX TPYAOBUX MPABOBIIHOCHH — YKJIaJaHHS TPYIOBOIO JOTOBOPY, B Oararbox
acIieKTax € BU3HAYAIbHUM (PaKTOPOM AEMOKpaTH3allii i cTabiIbHOCTI TPYIOBUX ITPABOBITHOCHH, a
TaKOX 3alOPYKOK0 CYMITIHHOCTI, Y3TO/DKEHHSI THTEPECIB CTOPIH Y MOJANBIIIOMY Tepediry TpyIoBUX
MPaBOBITHOCHH. AJIe BIZICYTHICTh €()EKTHBHOTO MTPABOBOTO MEXaHI3MY PETyTFOBAaHHS BUHUKHCHHS
TPYIOBHX TIPABOBITHOCHH MO0 JOTPUMAHHS rapaHTiH siK 3ac00iB 3a0e3TMeUeHHS ITpaB 0COoOH i
4ac yKJIaJaHHS TPYIOBOTO JIOTOBOPY MPHU3BOAUTH JI0 MOPYIICHb pOOOTONABISIME TPYJAOBUX IMPaB
0Ci0, K1 BIAIITOBYIOTHCS Ha po60Ty [Tpobnema mosnsirae B TOMY, 110, HaBiTh YCB1IOMJIFOIOUH HasIB-
HICTB q)aImB TMOPYUICHHS IXHIX TPYIOBUX MPaB, «IIOTSHILIHH» MPAliBHUKHK 32 YMOBH 3HaYHOI KOH-
KypeHLIii Ha PUHKY Tpari TOTOUKYIOTECA Ha TaKU{ CTaH pedeid, 100 He 3aIuIUTUCS 0e3 POOOTH.

TeopernyHi Ta MpakTHYHI IPOOIEMHU TOPYIICHHS TPYIOBUX IIPAB MPAI[iBHUKIB ITiJ] 4ac yKJia-
JaHHS TPYJOBOTO TOTOBOPY B JOCITIKyBanu BueHi: B.M. Aunpiis, B.f1. bypak, C.fl. BaBxkeHuyk,
C.B. BumHosenpka, C.B. Benenikros, FO.M. I'pumnnna, I1.1. XKurankin, B.JI. Koctiok, O.0. Ko-
Banenko, H.O. Mensunuyk, H.IT. Mokpunieka, M.1. [ammn, B.1. TIpokonenko, O.1. TIporeBchkuii,
O.T. Ianacrok, I1.JI. [Tununenko, 1.C. Caxapyk, JI.I. Cipoxa, O.B. Tumenko, C.M. YepHoyc,
B.I. lllepouna, O.M. fpomenko ta iH. [IpoTe HOBI cOIiaIbHO-EKOHOMIYHI YMOBH, TpaHchopma-
LiiTHI IpolecH, SKi BiIOyBaIOTHCSI HA PUHKY Hpalli, IpodieMu peopMyBaHHS 3aKOHOIABCTBA PO
mpario YKpaiHu BU3HAYAIOTh HEOOX1AHICTh MOIIYKY IHHOBaliHHUX MIISXIB IIIO/10 A1€BOI peaizarii
3aXMCTY TPYJOBUX MPaB MPaLliBHUKIB.

IMocTanoBka 3aBaanHHs. MeTa CTaTTi — HOCHITUTH TEOPETUYHI Ta IPAKTUYHI TpoOieMu He-
OOIPYHTOBAHOT BIIMOBH B IPUIHATTI Ha poOOTY K BUAY MOPYILIEHHS TPYAOBUX MpaB MpaliBHUKIB
1 3aIIPOIIOHYBATH IIISIXH BUPIMICHHS PABOBUX MPOOIEM y 3aKOHOAABCTBI PO TPAIO B YaCTHHI
PETYINIOBaHHS 3aXUCTY TPYAOBUX IIPaBa MPaIiBHAKIB i Yac YKIJIJaHHs TPYIOBOTO IOTOBOPY.

Pe3yabraTn gociigxeHHs. Y3ro/pKeHHs IHTEPECIB CTOPIH Ha CTail yKIalaHHs TPYIOBOTO
JIOTOBOPY — I1e CKJIAJIHUH 1 CyIepewInBhi TpoIiec, SKUH 3aJIeKUTh BiJI 0ararboX YNHHUKIB, Cepes
HUX TaKi SIK 3aKOHOCITYXHSHICTH 1 piBEHb NMPAaBOCBIIOMOCTI pOOOTONABIIS, CIIPSIMYyBAHHS IPAIliB-
HHUKA Ha 3aXHCT CBOIX MpaB i 3aKOHHUX iHTepeciB y cdepi mpari. [TomuakoBo BBaxkaTw, 1o iH-
Tepecu poOOTOaBLs Ta MPAI[iBHUKA TOBHOI MIPOIO 30iraloThCsl, X04a JOCSITHEHHS KOHCEHCYCY
I0I0 BCIX YMOB TPYJAOBOTO JOTOBOPY — 1€ Ta maxsima, 0 SKOi MOBHHHI MParHyTH CTOPOHH.
[T A. IMuiuneHko BKazye, 10 O3HAaKa PIBHOCTI CTOPIH TPYAOBOIO JIOTOBOPY € JTyXke OIU3bKOI0 a0o
HABITh TOXIHOIO BiJl TAKOI 03HAKH, SIK JOOPOBLIBHICTE. TpyIOBUil JOTOBIp — [Ie pe3yabTar J00po-
BUIBHOTO BOJICBUSIBIICHHS CTOpiH. He MOKHA IPHMYCHTH TIpalliBHUKA YKIACTH TPYAOBHIA JOTOBIp,
TaK caMo sIK 1 po60Toz[aBu;1 3000B’s13aTH HAWHSTH Ty YH 1HITY 0COOY Ha poOoTy. [HakIe 11e Bxke Oy/ie
HE pr,IIOBI/II/I norosip [1, c. 159]. Bapro nmorogurtucs i3 JLYMKOIO C.B. BumniHoBenpKoi, sika IHiIe,
o lHTepeCI/I pO6OTO,Z[aBLI1B 1 HafiMaHUX HpaLllBHI/IKIB He imeHTHyHi. HalBaxxmuBimmmun C(I)epaMI/I
X 3ITKHEHHS € TaKi: rapaHTu po60qoro MICIISl; IHTEHCHBHICTB Tparli (HOpMu BI/IpO6lTKy) piBeHb
OILIATH TIpari; ymMoBH 1 3MicT mpari (xapakTep TpyAoBHUX 3aBAaHb). KoHdumikt iHTEpeciB y chepi
HalMaHo1 Mmpaili 3yMOBJICHUH THUM, III0 OCHOBHOIO METOIO POOOTOAABIIA €, SIK IPABUIIO, OJICPKAHHS
MaKCUMaJIbHOTO IPUOYTKY B pe3yJbTaTi BAPOOHUUOI IisIbHOCTI MiAMPUEMCTBA. A OCHOBHOIO Me-
TOIO TPYJOBOI JiSUTBHOCTI HAWMAHUX MPAI[iBHUKIB — OTPUMAaHHS JOCTATHIX KOIITIB JIJIsl ICHYBaHHS
co0i 1 cBOTH porHi 0€3 HaJIMIPHOTO CTOMJICHHS ¥ IITKOJTH BIIACHOMY 370pOB’10. Ha mpakTHI Hepiako
i1 pOOOTONABIIS PeaTi3yIOThCs 32 paXyHOK OOMEKEHHS 1HTEepECiB 1 IpaB MpaiiBHUKIB [2, ¢. 196].
Hacammnepen oOMeXeHHs MpaB Ta IHTEpeciB 0¢i0, SKi MParHyTh YKIACTH TPYIOBHM JIOTOBIp, Bij-
OyBa€THCS HA MMOYATKOBOMY €Talli JOCSTHEHHS 3TO/U NP0 YKIAZAHHS TPYIOBOTO JOTOBOPY, KOJIH
poOoTojaBerb BiIMOBIIsIE 0CO01 B IPUUHSATTI HA poOOTy Oe3 3aKOHHMX MijicTaB. Y 3aKOHOJABCTBI
Taki Jii poOOTOAaBLS NiCTAN HA3BYy «HEOOIPYHTOBAHA BiIMOBA B IPUHHATTI Ha poOOTY». Y CT. 22
Konexkcy 3axoHiB npo npamto Ykpainu (gani — K3nllY) BcranoBneHa imnepaTiBHa BUMOTra Ipo 3a-
0OOpOHY HEOOTPYHTOBAHOI BIIMOBA B MPUHHATTI HA poboTy. BignoinHo 10 Koncturyuii Ykpainu,
Oyab-sKe mpsiMe abo HerpsiMe OOMEKEHH:I ITPaB Y1 BCTAHOBJICHHS NMPSAMHUX a00 HEMpsSMUX TepeBar
Ii]] Yac YKJIaJeHHS, 3MIHM Ta NPUIIMHEHHS TPYZOBOIO JOTOBOPY 3aJIEKHO BiJl MOXO/DKEHHS, CO-
[iaJIFHOTO ¥ MAifHOBOTO CTaHy, pacOBOi Ta HAI[IOHAIBHOI HAJEKHOCTI, CTaTi, MOBH, ITOJITHIHHX




Tpydose npaso, npaso couianvHozo 3a6esneuenns

MOIVISIAIB, PENIrifHUX NMEePEeKOHaHb, WICHCTBA B IMpodeciiiHiil chinii 4u iHIoMy 00’ €AHaHHI IPo-
MaJIsiH, pOIy i XapaKTepy 3aHAT, MICIISI TPOYKUBAHHS HE JIOMYCKAE€ThCsI. BUMOTH 1110710 BiKY, piBHS
OCBITH, CTaHy 3710POB sl IpaLiBHUKA MOXKYTh YCTAHOBIIIOBATUCH 3aKOHOIABCTBOM YKpau{H [3]. Sk
0a4nMo, 3TiTHO i3 3aKOHOJABCTBOM IIPO MPAITI0, AOIYCKA€ThCS BiAMOBA B MPHUHATTI Ha poOOTY
Ha TIJICTaBi BiKOBUX, IpodeciiiHo-kBami(ikaniftHuX (piBEHb OCBITH), MEIMYHHX (CTaH 3TO0POB’S)
KpuTepiiB, mpu 1bomy B K3nllY He po3KpHBa€eThCs MPABOBHIA 3MICT MOHATH «OOTPYHTOBAHA Bil-
MOBa y TIpUHHSITTI Ha po60Ty>> 1 «HEOOTpYHTOBaHA BiIMOBA Y MPUHHATTI Ha poOoTy». BincyTHe
BH3HAYCHHS X ITOHATH 1 B HpoeKTl TpynoBoro koznexcy pralHI/I Ne 1658, ne B ct. 29 3anucaHo:
1. PoboTonasens Mae mpaBo BUILHOTO BHOOPY cepell KaHAMIATiB Ha 3aiHSTTS POOOYOro Micis
(BakaHTHOT mocaan). 3a00pOHAETHCS HEOOTPYHTOBAHA Bi]MOBA Y IPUHHSATTI HA poOOTY.

2. PobGoToxasenp HE Mae TpaBa MpUMaTH Ha POOOTY 0¢i0, AKUM 1151 pOOOTa MPOTUIIOKA3aHa
3a CTaHOM 370POB’s, IO MiATBEPIKYETHCS MEIUYHUM BHCHOBKOM, a00 BCyINeped yCTaHOBICHUM
3aKOHOM OOME)KEHb Ha BUKOPUCTAHHSI Tpalli JesKuX 0ci0 Ha meBHUX poboTax» [4]. Taka curyarris
MPU3BOIHUTE IO JOBUTBHOTO — «y BIACHUX IHTEpEcax» — TIyMadeHHS POOOTONABILIMH ITOHATTS
«OOTPYHTOBaHA BIJIMOBA y MPUHHATTI HA POOOTY».

Posmisinaroun Bkazane nutanns, O.1. [IponeBchkuii cripaBeyTiBO 3a3Havae, Mo OOIPyHTO-
BaHOK BiJIMOBAa B NMPHUUHATTI HA POOOTY Oyle BBaKATHCS B TOMY BHIIAJKY, KOJH TpodeciiHi i
JITOB1 SKOCTI MpalliBHUKa abo cTaH HOro 370poB’s HE BiANOBINAIOTH BUMOTaM POOOTH, HA SKY
MpaiiBHUK nipeTeHaye [5, ¢. 40]. B.B. XKepHakoB BUCIIOBIIIOE TOUKY 30PY, III0 OOTPYHTOBAHOIO Bifl-
MOBOIO B IPUIHATTI HAa poOOTY BapTO BBAXKATU BiMOBY, sIKa 3yMOBJICHA BiICYTHICTIO BAKAHCIH Ha
MiIMTPUEMCTBI, B YCTAHOBI, OpraHi3allii; BiICYTHICTIO B MPETEH/ICHTA IKOCTEH, HEOOX1THUX JIJISl BU-
KOHaHHs poOoTH (mpodecii, 0CBITH, KBaTi(iKallii, 0CBiLy poOOTH; HASBHICTb MPSAMUX 0OMEKCHb,
YCTaHOBJICHUX Y HOPMAaTWBHHUX akTax) [6, c. 70]. [loromkyemocs, mo auiie npodeciiHi sKocTi
0co0u (BiJICYTHICTh BIJIITOBITHOT OCBITH, HEOOX1THOT JIJISl BUKOHAHHS TPYIOBHX 00OB’S3KiB), CTaH
3I0pOB’s (AKIO PoOOTa MPOTUIIOKA3aHA 33 CTAHOM 3JIOPOB’S) B OKPEMHUX BHUIIAJIKaX BU3HAYCHHH
3aKOHOJIAaBCTBOM BiK (HampuKiIa, 3riiHo 3 1. 2 ¢T. 19 3akony Ykpainu «[Ipo nepkaBHy CITy:KOy»
Bix 10.12.2015 Ne 889-VIII, Ha aepkaBHy Ciry>k0y HE MOKE BCTYIIUTH 0c00a, SKa JOCATIA MIiCT-
JICCATHUIT ATUPIYHOTO BiKy) [7] MOXyTh OyTH MiJCTaBOO IS 3aKOHHOI OOTPYHTOBAHOI BiIMOBHU B
IpuiHATTI Ha poboTy. Sk 3a3Hadae 3.M. I'aneeBa, mpodeciitHo-kBami(ikaliiiHi BUMOTH BU3HauUa-
FOTHCS BiATIOBIAHUM PiBHEM OCBITH, podeciero, creniaabHiCcTIo, KBati(ikallieto, J0CBiIoM podo-
TH, @ TAKOXK CIIeL1aTbHUMU 3HAHHSMU U yMIHHSAMH, 5IK1 HEOOX1H1 JOIATKOBO J10 3arajibHUX Mpode-
cifiHO-KBami(iKaIifHAX BUMOT, BiIMOB1IHOT crienniku Tiei abo 1HII0T poOOTH (BOJOAIHHS OTHIED
a00 JIeKiJIbKOMa THO3eMHUMH MOBaMH, 3JIaTHICTh MPAIFOBATH HA KOMIT 10Tepi Toio) [8, c. 11]. Yit-
KE PO3YMIHHS CYTHOCTI OOIPYHTOBAHOT BiIMOBH B IPUHHATTI Ha pOOOTY JacTh 3MOTY BU3HAYUTH
3MICT ITOHSITTSI «<HEOOTPYHTOBaHA BiIMOBA B MIPUUHATTI HA POOOTY» SIK BUIY IMOPYIICHHS TPYIOBUX
IpaB mpaliBHUKIB. IMniepaTuBamii 3mict 4. 1 ct. 22 K3nllY miomo 3a00poHU Oy/ib-sIKOTO TIPSIMO-
ro abo HEempsSMOro OOMEKEHHS NpaB YW BCTAHOBJICHHS NMPSIMUX a00 HEMPSIMMX IIEpeBar Iij Jac
YKJIaJIeHHsI, 3MIHH Ta TPUITUHEHHS TPYIO0BOTO JIOTOBOPY 3aJI€KHO BiJl TIOXOPKEHHS, COIIaTbHOTO
i MafHOBOTO CTaHy, pacoBOi Ta HAI[IOHAJIBHOT HAJIEKHOCTI, CTaTi, MOBH, MOJITHYHUX MOIJIS/IIB,
peNiriiHuX nepekoHaHb, YieHcTBa B npodeciiHiil criii 4y iHmoMy 00’ €JHaHHI TPOMASIH, POLY
1 XapakTepy 3aHsATh, MICIISI IPOXKUBAHHSI ]a€ 3MOT'Y KOHCTAaTyBaTH, [0 «HEOOIPyHTOBaHA BiIMOBA
B MIPUUHATTI Ha POOOTY» — 11e (PAKTUYHO JUCKPUMIHALIS 0COOH 32 BU3HAYCHUMH B 3aKOHOABCTBI
o3HakamH. 3rigHO 3 KoHBeHIliero Mi>kHApOoIHOT opraHi3alii mpaili o0 JTUCKpUMIHALIT B rary3i
mpami Ta 3aHATh Bifg 25.06.1958 No 111, TepMiH «IMCKpUMIHAILIS» OXOIUTIOE Take: a) OyIb-siKe
PO3pi3HEHHSI, HEIOMYIICHHS a00 TepeBary, o 3IIHCHIOETHCS 33 03HAKOK PACH, KOJIbOPY IIKIpH,
CTari, pelirii, MOJITHYHKUX MMEePEKOHAHb, IHO3EMHOTO MMOXOKEHHS a00 COIIaTbHOTO MOXOKCHHS
1 IPU3BOJNUTH A0 3HUIICHHSA a00 MOPYIICHHS PIBHOCTI MOMJIMBOCTCH UM MOBOMKCHHS B Traiysi
mparti i 3aHATh; b) Oyab-sike iHIIE PO3pi3HEHHS, HEAOMYIICHHS a00 MepeBary, Mo IPU3BOAUTH JI0
3HUIICHHS 200 MOPYIICHHS PIBHOCTI MOXIIMBOCTEH UM MOBOMKEHHS B Taly3i Mpalli i 3aHATh, SKe
BHU3HAYAETHCS BIAMOBIAHUM WwieHoM Opranizauii micisi KOHCYJIbTalii 3 MpeCTaBHULIIBKUMHU Opra-
Hi3alisMHA POOOTOMABIIIB 1 MPAIiBHUKIB, ¢ TaKi OpraHisallii €, Ta 3 iHIIUMH BiOBITHUMH Opra-
HaMH; ¢) OyIb-siKe pO3pi3HEHHs, HEAOMYIIEHHS a00 Oynb-sika IepeBara BiIHOCHO MEBHOI poOoTH,
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0 IPYHTYETHCS Ha ii crienugivHuX BUMOrax, TUCKpUMIHAIE€I0 He BBaxaeThes [9]. Jocmimkyoun
npobaeMy HegomyIleHHs JuckpuMinalii y cgepi npaui, [.C. Caxapyk 00CTOIO€ TOUKY 30Dy, LIO
1] «AUCKpUMiHali€eto y cdepi npari» BapTo po3yMiTH BCTAHOBJICHHS BIIMIHHOCTEH 3aJIe)KHO Bij
AHTHIUCKPUMIHAIIIMHUX O3HAK, HE IMOB’SI3aHUX 13 AITOBUMH SKOCTSIMH, 3MICTOM Tpalli i J101aTKo-
BHMH TapaHTISIMH JUISL OKPEMHUX KaTeropiit ocio, mo mpu3BOIHUTE 10 0OMEKeHHS a00 HEYMOKITUB-
JICHHS BU3HAHHS YM pealtizailii TpyJI0BUX NpaB 1 MOpyIIeHHs PIBHUX MOXKIHUBOCTEH y cepi mparii.
JluckpuMiHaIiiro HeoOX1THO BiJIMEKOBYBATH BiJl CYMIKHHX TIPABOBHUX KaTeropiil — mpaBoBHX oOMe-
KEHb, Tr(epeHIiarii Y1 MO3UTHBHUX [, sIKi BOAHOUAC, Oyaydr HEOOTPYHTOBAHUMH a00 TAKUMH,
10 HE MEePeciyIoTh 3aKOHHY MeTy, HaOyBaloTh O3HaK AuckpumiHaiii [10, c¢. 14]. Buxomsauu i3
3a3HAUCHOTO, MOXKEMO CKa3aTH, 10 MOHSTTS «HEOOIPYHTOBAHA BiAMOBA B MPUNHHSTTI HA pOOOTY»
3a 3MICTOM OXOILIIOE 03HAKHU «IUCKpUMiHAII y cdepi mpari».

Bb.C. Cruunncekuii, 1.B. 3y0, B.I. Poranps nuiyTh, 10 HEOOIPYHTOBAHOIO 3a HAABHOCTI
BaKaHTHOTO PoO0YOro Micis (ocaan) € BiAMOBa B MPUHHATTI HA poOOTYy a0 HEMOTHBOBAHA YH
MOTHBOBaHA ITOCHJIAHHSIM Ha 00CTaBHHH, 1110 HE HAJISKATh JI0 AUJIOBUX SIKOCTEH mpariBHuKa. [Ipo-
T€ MPAKTHKA, HATOJIOMIYIOTh BUEHI, ITOKU IO HE 3HAKIIIIA NUISIXIB 3a0e3MeueHHs TOCHiIOBHOI pe-
amizarii 3a00pOHH HEOOTPYHTOBAaHOI BIZIMOBH B NMPUHHATTI Ha POOOTY, OCKUILKH JIOBECTH HEOO-
IPYHTOBAHICTh BiZIMOBHU JIOCUTH CKJIQJHO. BogHOYaC B OKpeMHUX BUITJKaX 3aKOHOIABEIb CTBOPHB
YMOBH JUIS TOTO, a0 MPAIiBHUKY JIETIIIE OyI0 JOBOAUTH HEOOI PyHTOBAHICTh BiIMOBH B IPUHHATTI
Ha poboty. Tak, KiHKaM, KOTpi MaroTh AiTeH y Billi 10 TPHOX POKiB, BaTiTHUM KiHKaM 1 OMHOKUM
MarepsM, SKi MaloTh AITEH y Billi 10 YOTUPHAALSMTH POKIB, HAJAHO CY0’ €KTUBHE MPABO OJCPXKY-
BaTH B MUCbMOBIN (OpMI MOBIAOMIICHHS PO MPUYUHH BiAMOBHU B MPUIHATTI Ha podoty (cT. 184
K3nllY) [11, c. 152]. O.0. KoBanenko Bu3Ha4ae HeOOIPyHTOBAaHY BiIMOBY B IPUMHATTI HA POOOTY
SIK BIIMOBY, IIIO TPYHTYETHCS HE Ha 00’ €KTUBHHUX KPUTEPIsiX, BU3HAYCHUX y 3aKOHOIAaBCTBI. ToOTO
IIe BiIMOBA, sTKa OYAyETHCS HA Cy0’ €KTHBHUX MONIIAaX KOHKPETHOTO POOOTOIABII, a OTKE, TOPY-
IIy€ 3aKOHHI ITpaBa npariiBauka [12, ¢. 45]. AHani3yroun npodieMy 3aXUCTy BiJl HEOOIPYHTOBaHOI
BiIMOBH B IPUIHSTTI HAa poboTy, B.I. IllepOuHa migkpeciroe, mo HeoOrpyHTOBaHA BiIMOBA B IPH-
HHATTI Ha poOOTYy HEe HOBa MpobiIeMa I TPYIOBOTO Tpasa. IIpoTe po3BUTOK pUHKOBHX BiTHOCHH
me OiIbIe CIIOHYKa€e MO MEPEOCMHUCIICHHS I[IHHOCTI OXOPOHHU TPYIOBHX INPaB MPaLiBHUKIB Mix
yac yKIJIaJaHHs TPYIOBOTO JOrOBOpY. HaykoBellb mopyirye mMUTaHHS: YU HE 0OMEXKY€E IOpUINYHA
koHCTpyKLis cT. 22 K3nlTY MoxnuBocTi poO0TOAaBIS 3 KOMIUIEKTYBaHHS BUPOOHUIITBA HEOOXi-
HUMH KaJpaMH, 1 00IpyHTOBAaHO JAOBOJUTH, L0 MOBHA CBOOOAa BUOOPY MOke OyTH rapaHTOBaHa
POOOTONABIISIM TIJTBKH 32 YMOBH BHCOKOTO PIBHS MPaBOCBIIOMOCTI Ta MPaBOBOI KyJIBTYPHU CITYXK-
0OBHX 0CI0 MIAMPUEMCTB, YCTAHOB, OPTaHi3alliil 1 HAJIEKHOTO MPABOBOTO MOPSIKY B Aepkasi. 1o
KpHUTEpiiB BU3HAHHS BIIMOBH B IPUUHATTI HA poOOTYy HeoOrpyHTOoBaHOt B.1. [llepOuHa 3apaxoBye
TakKi: BiIMOBY 0e3 HaBEICHHS pOOOTOMABIEM OyIb-IKHX JOBOJIB a00 K OOTPYHTYBaHHS BiIMOBH
MOTHBaMH, 1110 HE MAKOTh 3aKOHHMX IMiJCTaB (HAIPUKIIA, BiIMOBa 0Cc00i B MPUIHSTTI HA POOOTY
3 MOTHBIB HasiBHOCTI B HEi CyIMMOCTI, SIKIIO Take OOMEXKEHHS JJIsl IEBHOI KaTeropii mpailiBHUKIB
HE BCTaHOBIIEHO B 3akoHi) [13, c. 118-119]. [inguu BimMOBY B IpUHAHATTI Ha POOOTY Ha MPaBO-
BipHY Ta HempaBoMipHy, A.O. MoB4YaH HeNpaBOMipHY BiAMOBY B IPUHHSATTI Ha pOoOOTY BH3HAUAE
SIK TaKy, 110 HE BIMOBi/Ia€ BUMOTaM OOTPYHTOBAHOCTI 1 3aKOHHOCTI. HermpaBoMipHIiCTh BiIMOBH
CBIJTYUTH PO TOMUIIKOBICTh OOpaHHSI TUX MPUYHH 1 MOTHUBIB, 32 SIKUMU POOOTO/IaBEIlb BiJIMOB-
Jsie 0co0i B IPUHHSATTI Ha poOOTY, a TAKOXK HE JTOTPUMYETHCS BIAMOBIIHOT (DOPMHU TaKOi BiIMOBH
[14, c. 107]. Sk caymHO 3a3Havae A.B. KonocoBchkuii, yke Ha TIOYaTKOBOMY €Tarli IIiJT Jac Bif-
KPHUTTS BaKaHTHOI TOCaan poOOTOHABEIlb, K MPABHUIO, HAMATAETHCS BIICIKTH HEYTOOHUX HOMY
MalOyTHIX TpaIliBHUKIB, YKa3ylOYH B OTOJOMICHHI PI3HOTO poay OOMEXKEHHS Ui MPETCHICHTA
(crath, BiK, HASBHICTh cTaxy TOIIO0). [loganbimii BigOip 1mie )KOPCTKIMUI: pe3toMe, criBoeciiu, y
TOMY uHchi it o Tenedony. Tak, HampUKIIa, 1iBYMHI OyJIO BiAMOBICHO B IPUHHSTTI HA pOOOTY Bi-
Jpasy XK, 9K TIJIBKH 3’ICyBaJ, [0 BOHA Ma€ MAJIONITHIO TUTHHY. Ha mpakTui mig yac npuiHATTS
Ha po0OoTYy, SIK MPABHUJIIO, SIKIIO B POOOTOABLIS BiIKpUIIACs BaKaHCiA i HA HEl MPETeHIYIOTh JIeKiJb-
Ka KOMIIETEHTHUX IHOK, poOOTO/aBellb Ha/laCTh MepeBary 3aMikHiM >kiHkaMm 30—40 poxkiB, 110
MAIoTh JiTell cTapinoi BikoBoi rpynu [15, c. 46]. Po3mismaroun HeraTHBHI HACIIAKH HEOOIPYHTO-
BaHOI BiIMOBH B IIPUUHATTI HA po6oTy, O.M. JIyk’ THYHKOB HiIKPECIIOE, MO BHACIIIOK HEOOTPYH-
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TOBAHOI BIIMOBU B MPHUIHATTI Ha poOOTy ocoba BTpayae 3apo0iTOK, SIKUI OM BOHA OTpUMYyBaa,
sKOU ii mpaBo Ha mpairo He Oyno O mopyuene. Came B 000B’ 43Ky BiJIIIKOAYBaTH 1IeW 3apOOITOK i
MMOBMHHA IOJISITaTH MarepiajibHa BiANOBIAaNbHICTh poOoToaaBis. Heonepkanuii 3apodiTok y BU-
MaJIKy HeOOTPYHTOBAHOI BiIMOBH B IPUHHSTTI Ha poOOTY, Ha TyMKY HAayKOBIIS, TpeOa poO3paxoBy-
BaTH Ha IiJICTaBI IAHUX MPO 3apOOITHY IUIATY 3a TIEI M0CAI0k0, Ha SIKY 0c00a mpeTeHyBana. Taki
BiJIOMOCT] TIOBHHEH HaJIaTH Cy[y poOoTojaBeib. ¥ pa3i BiIMOBH OCTaHHHOTO a00 BHHUKHEHHS B
CyIly MIJICTaB JUIS HEJOBIPH TAaKUM BIJIOMOCTSIM Cy/l IOBUHEH BUXOIUTH 13 CyMH 3apOOITHOT IJIaTn
MIPAI[iBHUKIB, SIKi MPAIIOIOTh Y BiNOBIAa4a HAa piBHO3HAYHIHN MOCai, a IKIIO 116 HEMOXJINBO, TO —
CepeHbOT 3apO0ITHOI IIIATH 3a i€ MOCAI0I0 B oMy perioHi [16, ¢. 102]. Ha Hamry gymKy, Taka
MO3UIIis AACTh 3MOTY MiABUIIUTH BiAMOBIAAIBHICTH POOOTONABIIS 3a MOPYIIEHHS TPYJAOBUX IPaB
MPAaLiBHUKIB MiJ] Yac YKJIaJaHHs TPYIOBOTO IOTOBOPY.

[Ipo BaxxnuBe 3HaYEHHS 3aXUCTy TPYIOBHX IpaB y CyaAl B pa3i HEOOIPYHTOBAaHOI BIIMOBH B
MPUUHATTI HAa POOOTY CBINYMUTH TakoX nosoxeHHs 1. 4 [loctanosu [lnenymy BepxoBHoro Cyny
VYkpainu «[Ipo BHECEHHS 3MiH 1 TOMOBHEHb Y AesKki moctanoBH [Tnenymy Bepxoaoro Cymy Ykpa-
{HM B IUBUIBHUX cripaBax» Bij 25.05.1998 Ne 15, ne po3’sicHEHO, 1110 CYIU PO3IVISIAI0ThH T030BH
PO YKJIaACHHS TPYIOBHUX JOTOBOPIB HE JIMIIC Y BUITAIKAX, KOJH BCTAHOBICHUH 3aKOHOIaBCTBOM
000B 30K BIIACHUKA YKJIACTH TPYJAOBUH JIOTOBIp 13 MpalliBHUKAMH, 3aIIPOIICHUMH Ha POOOTY B TO-
PSAKY TEpeBEICHHS 3 iHIIOTO MiANPUEMCTBA, YCTAHOBH, OpraHi3amii; MOJIOANMH CIELialiCTaMy,
SIKi 3aKIHYMIIM BUINMK HaBYAJIbHUH 3aKiaj 1 B yCTaHOBICHOMY MOPSAKY HampaBlieHi Ha poOoTy
HAa LIe MiANPUEMCTBO, B YCTaHOBY, OpPraHi3allilo; BariTHUMH KIHKaMH, )KIHKaMU, SIKi MalOTh JTiTeH
BIKOM JI0 TPHOX POKiB 200 TUTHHY-1HBaji/la, OIMHOKMMH MaTepsIMU 3a HASBHOCTI AUTHHU BIKOM
10 14 pokiB; BUOOPHUMU MpalliBHUKAMH MIiCIIA 3aKIHUYEHHS CTPOKY [TOBHOBAXKEHb; MPalliBHUKAMH,
SIKMM HaJIaHO TPaBO MOBOPOTHOTO MPHUUHSATTSA HAa POOOTY; IHIIMMH 0CO0AMU, 3 SKUMH BIaCHUK
a00 YITOBHOBaXCHUH HUM OpTaH BINMOBITHO 0 YHHHOTO 3aKOHOAABCTBA 3000B’SI3aHNAN YKIIACTU
TPYIOBUH MOTOBIp (HATIPUKIIAM, Y BUTIAKaX, TepeA0adeHNX 3aKOHOIABCTBOM, BIACHHUK 200 YIOB-
HOB2)KCHHI HUM OpPTaH 3000B’s3aHUMN MPUIMATH B TIOPSJIKY MpaIleBIaITYBaHHs 1HBAJI/IIB 1 HETIO-
BHOJITHIX, HalIpaBJeHNX HA poOOTY 3a paxyHOK OpoHi; 0ci0, sxi Oynu 3BiIbHEHI y 3B’SI3Ky 3 Ha-
MIPaBICHHSIM Ha poOOTY 3a KOPAOH, MPHU30BOM Ha CTPOKOBY UM aJIFTEPHATUBHY BIHCBHKOBY CIYXOy
Ta TIOBEPHYJIHUCH MICIIs 3aKiHYCHHS 1i€1 poO0oTH 4n ciy»0un) abo sIKi BBAKAIOTh, IO 1M BiZIMOBJICHO
B YKJIQJICHHI TPYIOBOTO JOTOBOPY BCyIEped rapaHTisiM, nepegdaueHum ct. 22 K3nllV [17].

Ha npaktuni Haii0inble HEIPaBOMIpHUX BiIMOB Y MPUKAHATTI HA POOOTY 3yMOBJIEHO BiKO-
BUM KputepieM. Sk 3a3Hagae O.B. Tumenko, oqHUM i3 HAWIOMKAPEHIIINX BHUSBIB JKOPCTKOT KOH-
KypEHIIil Ha pUHKY Ipalli € JUCKPUMIHALIIS 32 03HAKOIO BIKYy B TPYJIOBUX MPaBoOBigHOCHHAX. [1po-
OJieMa ToJIsirae B TOMY, 110 Ha NMPaKTUIl 31e0utbmoro ct. 22 K3nllY TpakTyeTbest Sk MOKIIUBICTh
YCTaHOBJICHHSI OOMEKEHb TPYIOBOI MTPABOCYO’ €KTHOCTI MPAIIBHUKIB 32 BIKOBUM KPHUTEPIiEM, X04a
IIPH 1IbOMY ITHOPYETHCSI TIOJOKEHHSI, 1110 BiJIIOBITHI BUMOTH MOXYTh YCTaHOBIIFOBATHCS 3aKOHO-
nasctBoM. O.B. Tuienko BBaxae, 1110, BA3HAYal0YM BKa3aHE MOJIOKEHHS, 3aKOHOAABEIh MIEPE/Ty-
ciM MaB Ha yBa3i BiK Te, 3 SIKOTO JOIYCKAEThCS MPUUHATTSA HA poOoTYy, 110 nepeadaueHo cT. 188
K3nllVY. Pa3om i3 TUM 3aKOHOAABYE 3aKPIMJICHHS MOMIIMBOCTI BCTAHOBIICHHS OOMEKEeHb JI0 Iparli
HAa MicTaBi BiKy, a came (aKTy AOCATHEHHS 0COOO0I0 MEBHOTO BiKY, € TAKMMHU, 1110 CyNepedaThb CT.
43 Kouncturyuii Ykpainu [18, c. 56].

[Ipo dhakTe moOpyuIeHh TPYIOBHUX MpaB MPALiBHUKIB Y YaCTHHI HEOOIPYHTOBAHOI BiIMOBH
B MPUHHATTI HA POOOTY Ha MiACTaBi BIKY CBIIYMTh CylI0Ba NMPAKTHKA. 3BEPHEMO yBary Ha OKpeMi
CYIIOBI pIIICHHS] CTOCOBHO BKa3aHOi IPOOIEMH.

13.12.2012 IlleBueHKIBCbKHMI paioHHMIA cyn M. KueBa BHHIC PIICHHS IO CIIpaBi
Ne 2610/19717/2012 nposapxenns Ne 2/2610/8169/2012 3a mozoBoM M. no HartionanbHoi Meziy-
Hoi akazeMii micnsaniuioMHoi ocBith iMeHi [1.JI. lllynuka, Tpets ocoba — Pexrop HanionanasHoi
MeAMYHOI akajemii micnaaumniomMuoi ocsitu imeri [1.JI. [l{ynuka B. mpo BU3HAHHS BiIMOBH B MPH-
HWHATTI HAa pOOOTY HE3aKOHHOO, 3000B’I3aHHS MPUIHATH HAa pOOOTY 1 YKIIACTU TPYIOBHUI JOTOBIP.

Cyn ypaxyBaB, 1110 [T03UBaYKa € JTiKapeM BHULIO1 KBaJTi(iKalliiiHOT KaTreropii, 10 3BUIbHEHHS 3 pO-
0O0TH 32 CKOPOYEHHSIM IITaTy Oe3MepepBHO MPAIFOBAJIa y BiAMOBIIa4a IMoHa I 46 POKIB, € aBTOPOM palli-
OHAJII3aTOPCHKUX TPOIO3HIIiH, Ma€ MUTBTH MIOAO TPAICBIAIITYBAHHS, TIependadeHi 3aKoHOM YKpaiHu
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«IIpo conianbuuii 3axucT Aiteit BiiHWY. Tomy Ha mifcTasi 4. u. 1, 2 ct. 42-1 K3nllY nosuauka mMae
NepeBakHe MPaBO Ha YKJIaJeHHs TPYyA0BOro norosopy. 110308 3amoBoneHo [19]. 02.02.2013 3apiunuii
pationnuii cyn M. Cymu BUHIC piteHHs y cipasi Ne 2-221/12 3a mo3zoBom OCOBA 1 no ToBapuctsa 3
00MEKEHOFO BiATOBINaIbHICTIO «CYMHKaMBOITBY, TpeTst 0co0a — CyMCHKHI MICEKHUIA TIEHTp 3aiHSTO-
CTi IO BI3HAHHS BiJIMOBH B IIPUIHATTI Ha poOOTY HE3aKOHHOIO Ta BiIIIKOYBaHHSI MOPATHGHOT IITKO/IH.

3TiJIHO 3 KOpIHIIEM HaIpaBleHHs J0 NpareriamryBanas, 12.09.2011 no3uBauy Oyio BiJ-
MOBJICHO B IPUHHSATTI HA poOOTY Yepes Te, 0 HOTo KaHIuIaTypa He BiIOBiIae BUMOTaM (BiK 10
25 pokiB).

Bignosigno no ct. 3 3akony Ykpainu «IIpo 3a0e3nedenHs Moo, Sika OTpuMasa BUILy abo
podeciiHO-TEXHIYHY OCBITY, EPIIMM POOOYHUM MICIIEM 3 HAIAHHIM A0TaLil pOOOTOAABIIION, H0-
Tallisl HaJaeThCsl POOOTONABINIO B pa3i MPUAHATTS Ha pOOOTY 32 HAMIPABICHHSIM JIEPKABHOI CITYKOH
3aHATOCTI MOJIOI, SIKI¥ HAJA€ThCS TIEpIle poOoUe MiCIle 32 OTPUMAHOIO BITIOBITHOIO Mpodeciero
(cTeriampHICTIO), CTPOKOM Ha JIBA POKH Ta 32 YMOBH BIJICYTHOCTI B HBOTO IPOTATOM OCTaHHIX
IIECTH MICSIIB CKOPOUEHHSI KIJIbKOCTI MPAIIO0YHX 3a npodeciero (creniaabHICTIO), 3a KOO Mpa-
LEBJIAIITOBYETHCS MOJIOANH TPOMaJISTHIH.

Cr. 1 3akony Ykpainu «IIpo cripusiHHS COIiaIbHOMY CTaHOBJICHHIO Ta PO3BUTKY MOJIOJ B
VYkpaiHi» BU3HAYa€ MOJIO/Ib, MOJIOAMX IPOMAJISH SIK TPOMAsiH YKpaiHu BikoM Bix 14 1o 35 pokis.

Buxonsun 3 BUKIIaIEHOTO, MOKEMO KOHCTaTyBaTH, 110, BIJIMOBIISIFOUH B MpaIleBIAIITYBaHH]
M03MBavy y 3B 513Ky 3 HEBIAMOBITHICTIO KaHIUIAaTypH [TO3KMBaya 3a BIKOM, BiIMOBIa4 JisiB HEMpa-
BOMIpPHO, a TOMY [T030BHI BUMOT'H 1110J10 BU3HAHHS HE3aKOHHOIO BiIMOBU B IPUHHATTI IO3MBa4a Ha
poboty Oyio 3amoBosieHo [20].

BucnoBku. Ha mizcraBi nmpoBeneHOro aHalizy MopyueHb TPYIOBUX IpaB MpPaLiBHUKIB Y
YaCTHHI HEOOIPYHTOBAHOT BIIMOBH B MPUIHSTTI HA pOOOTY MM TN TAKUX BUCHOBKIB: UHHHE
3aKOHOIABCTBO IIPO TpaIro YKpainu, 30kpema ct. 22 K3nllY, He MiCTUTh WiTKOTO BH3HAYCHHS T10-
HATH «OOTPYHTOBaHA BiJIMOBA y MPUHHATTI HA pOOOTY» i «HEOOTPYHTOBaHA BIJIMOBA Y IPUHHATTI
Ha poOoTy». Lle MpU3BOIUTH 10 HEMPABOMIPHHUX TEPETIOH y peatizallii mpaBa 0coOH Ha yKJIaJaHHS
TPYAOBOTO JOTOBOPY HAa KOHKPETHOMY MiANIPUEMCTBI, B YCTaHOBI, opranizariii. Ha Hamty 1ymKy, 3a
3micToM cT. 22 K3nllY, mig «o0rpyHTOBaHOIO BIIMOBOIO y MPHHHATTI HA pOOOTY» BapTO PO3yMi-
TH BIJMOBY pOOOTOMABIIsI 0c00i B YKIAACHHI TPyAOBOTO JOrOBOPY Ha MiACTaBi HEBiAMOBITHOCTI
MpaliBHUKA BIKOBUM, ITpodeciiiHo-KBamiikamiiftHuM i (a00) MeAMYHUM BUMOTaM, BU3HAYCHHUM 3a-
koHaMu. OT>ke, BCTAHOBJICHHSI MOXKJIMBOCTI BU3HAYEHHS BIKOBHX, IpoQeciiiHO-KBamiPiKaiifHuX,
MEIUYHUX KPUTEPIiB JIMIIIE 3aKOHAMH BKa3yBaTUMe Ha 3a00pOHY pO3IIUPEHHS IIMX BUMOT Y ITij[3a-
KOHHHX HOPMAaTHBHUX aKTaX.

Posmisiiaroun mpaBoBUi 3MICT MOHSTTS «IMCKPUMIHAILIS» B KOHTEKCTI 3micTy cT. 22 K3m-
[TV, MokeMO pe3roMyBaTH, 10 «HEOOTPYHTOBaHA BIJIMOBA Y IPUUAHATTI HA POOOTY» — 1€ JIUCKPH-
MiHAIlii{He SBHIE B TPYIOBUX IMPABOBIJHOCHHAX, SIKE HA MPAKTHUII 3yCTPIYA€ThCSI HE TUIBKH Ha
eTari BUHUKHCHHS TPYIOBHX IPABOBIIHOCHH, a i y mporeci nepediry TpyIoBUX IIPaBOBITHOCHH.
VYpaxoByroun 3a3Ha4eHe, MOKEMO KOHCTATyBaTH, 110 «HEOOIPYHTOBAHA BiIMOBA y HMPUIHATTI Ha
poOoTy — 1Ie BUAB AMCKpUMIiHALIi y cdepi mpalli, KoM Ha MiJICTaBl 03HAK MMOXOJKESHHS, COLlialb-
HOTO i MafHOBOTO CTaHy, PACOBOI Ta HAIIOHAJIBHOI HAJIE)KHOCTI, CTaTi, MOBH, ONITUYHHX ITOTJIS-
JiB, peliriiHuX NepekoHaHb, YWICHCTBA B 00 €HaHHI TPOMAJISH, POy W XapakTepy 3aHATh, MicLs
MPOXKUBAHHS Ta IHOIMX HE3aKOHHUX BUPI3HEHBb 3 0CO00I0 HE YKIATA€ThCS TPYAOBUH JOTOBIp».
BignoBiaHi 1omOBHEHHS 0a’kaHO BHECTH B YWHHE 3aKOHOIABCTBO IIPO IIPALIIO, [1€ CIIPHUATHME ITi/I-
BHIIICHHIO TIPABOBOI KYJIBTYpH B TPYIOBUX MPABOBITHOCHHAX 1 CTBOPSHHIO MEXaHI3MY peatizarlii
3aXUCTy TPYIOBUX TpaB MPAI[iBHUKIB.
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