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TJYMAUYEHHSI 3AIIOBITY 3A IUBLJIbHUM 3AKOHOJIABCTBOM YKPATHA

VY craTTi AOCTIKYIOTHCS TUTAHHS CIIBBITHOIICHHS TAYMauyeHHS HOPMH TIpaBa,
MIPaBOYMHY Ta 3aMoBiTy. HamaeThCst MOHATTS TTyMaueHHS 3aIl0BiTy, OOTPYHTOBYETHCS
JOITBHICT HaIaHHA NTPaBa TIYMadCHH 3aI0BITY 1HIINM 3aiHTEPECOBAaHUM 0C00aM,
JOCIIKY€ETBCSI aNTOPUTM 3aCTOCYBaHHS METOMIB TAyMaueHHsI 3aloBITY H cygoBa
MIPAKTHKA iX 3aCTOCYBaHHSI.

Knrwouoei cnosa: npasouun, 3ano6im, miymaieHHs 3anoginmy, Memoou maymaden-
HS 3aN08ImYy, c80000a MIYMAYEHHsl 3aN08INY, CYO008a NPAKMUKA.

B crarbe uccieayroTes BOIPOCkl COOTHOIICHUS TOJTKOBAHKSI HOPM IPaBa, CICIKH
n 3aBemtadus. [logaeTcs MOHSATHE TOIKOBAHMS 3aBEIIaHus], 000CHOBBIBAETCS IIEJIECO-
00pa3HOCTh MPEJOCTABICHHUS MTPaBa TOJKOBAHUS 3aBEIIaHUsI HHBIM 3aUHTEPECOBAH-
HBIM JIIIAM, UCCIICAYETCS allTOPUTM MPUMEHEHHUS METOJI0B TOJKOBAHUS 3aBEIIaHMUs
U cyfieOHas MpaKkTUKa UX PUMEHEHHUSI.

Knioueswvie cnosa: coenxa, 3aseujanie, moaikosamue 3a6eujanust, Memoovl mojKo-
BaHUs 3a8eWanusl, c80000A MOIKOBAHUS 3A8eWAHUS, CYOeOHASI NPAKMUKA.

The issues of correlation of legal rules interpretation, juridical act interpretation
and testament interpretation are investigated in the article. The authors provide the
concept testament interpretation. It is grounded that it is reasonable to entitle other in-
terested persons to interpret the testament. The algorithm of testament interpretation
methods application is researched, including the judicial practice.

Key words: juridical act, testament, testament interpretation, testament interpre-
tation methods, freedom of testament interpretation, judicial practice.

Beryn. 3’scyBaHHs HaMipiB 0cCiO, sIKi BAMHSIOTH MPABOYMH, JIHCHOTO 3MICTy TXHIX Jild HE0O0-
X1JTHO JUTS TPAaBMITBHOI pealtizaliii mpaBoduHy. TiiyMadeHHs 3aOBITy Ma€e Ha METi YCYHEHHSI HE3pO3y-
MUTOCTeH y OyKBaJILHOMY 3MICTI 3aITOBITY, IPH I[bOMY TTOBHHHA 3a0€3I1eUyBaTHCs HAHOUIBIIT TOBHA
peauizariist He TUTbKH JiCHOT, a i mpuIycTUMOi BoIi criafkoaBist. [lorpeda B TiiymMaueHHI BUHUKAE
TOJI1, KOJIH 3aITOBIT MICTHTh CYTICPEUJINBI TIOJIOKEHHSI, 1110 YCKIIaHIOIOTh HOTO BUKOHAHHS [5, ¢. 135].

[IpobneMHi MUTaHHS TIyMadeHHs [IPABOYMHY, B TOMY YHCTI i 3aMOBITY, € IPEAMETOM JOCIi-
JUKEHHSI IPOBIAHUX BITUM3HSHUX 1 3apyOlKHUX yueHuX, Takux sk B.K. Anromkina, C.C. Anekcees,
10.0. 3aika, JI.B. Kapamyxk, B.C. Hepcecsnn, B.S1. Kapabans, O.I1. [Teuenwii, JI.B. Illepuyk Ta iH.

I[ocranoBka 3aBaaHHsI. MeTOIO CTATTi € BU3HAYCHHS 0COOIMBOCTEH TIIyMaueHHS 3aIl0OBITY
32 NUBUTBHUM 3aKOHOIABCTBOM YKpaiHU, a TAKOXK aHAi3 CYJOBOI MPAKTUKHU OO0 3aCTOCYBaHHS
PI3HUX METOJIIB TIyMa4yCHHS 3aroBITY.
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Pesynbratn pocaigxeHHs. [IOHATTS ToyMauyeHHs MPaBOYMHY, 3aIOBITY € MOXIJHUM BiJ
MOHATTS TIyMaueHHs TpaBa, sike po3poOJse€ThCS B MeXax MpeAMeTa 3arajbHOi Teopii mpasa.
VY naizaranpHimomy Bunsiai C.C. AnekceeB BU3HA4YaB TIIyMaueHHs K JiSUIbHICTh LIOA0 BCTAHOB-
JICHHS 3MICTy TIPaBOBOTO aKTa JUIS HOTo MpaKTUUHOI peamizamii [1, c. 290]. 3aranxom ke came 1o
€001 MOHATTS TIIyMaueHHs HOPM TIpaBa He € JUCKYCIHHHUM 1 B pI3HUX aBTOPIB 3MiCT JeiHIIIT ILOTO
TIOHATTS BapilOETHCS TIEPEBAKHO 33 PaXyHOK BKIIFOUCHHS UM HE BKIIOUCHHS /10 HHOTO BKa3iBOK Ha
npeaMeTt, 00’ €KT, Cy0’ €KTH, METY, 3aBlIaHHSI, CIOCOOH TITyMaueHHsI TOIIIO.

TrymaueHHsS HOPM TpaBa SIBISIE COOOI0 CKIIaIHE, KOMIUIEKCHE W OaraToriaHOBE SIBHIIE.
BoHo crnipuiimaeTbesi B FOPUCTIPY/ICHITIT SIK TIEBHUW Ti3HaBaJIbHUE miporiec. [ToHATTS TaymMadyeHHS
IIpaBa OXOIUIIOE €THICTh IBOX MPOLECIB: 3’CYyBaHHS Ta PO3’SICHEHHS 3MICTy MpPaBOBOI HOPMHU.
Le HeoOXigHMIA MiATOTOBYMI eTarl, epeayMoBa Ui PAaBUIBHOTO PO3B’sI3aHHs TIEBHOT IOPUANY-
HOI CUTYyallil, U NpaBUIBHOTO PO3’ICHEHHS HOPM IIpaBa, 1110 € HACTYITHUM €TaIloM MpoLecy TIy-
MaueHHs mpasa [2, c. 9].

Le mOBHOIO MipOIO CIIPaBEITUBO U IS TAyMavdeHHs 3armoBity. Cy0’eKT TiIyMadeHHs cIiep-
11y, 3aCTOCOBYIOYN METOAN TIyMaueHHs, 3’ SICOBY€E 3MICT IIOJIOKECHB 3aIIOBITY, a IMICIIS IIHOTO HAZIA€
HWOMY JIOCTYITHY JUTS CBIJIOMOCTI TpeTiX 0ci0 GopMy akTa TiIrymMadyeHHs (IOTOBIp CTOpiH abo pilieH-
HS CYLLY).

1o K CTOCY€EThCSI MOHATH TIIyMa4eHHS TIPABOYMHY 1 TIIyMadeHHS 3aIlOBITY, TO HOTO MOYXKHA
BUBECTH 13 3araJbHOTO MOHATTS TIIyMaueHHs IIpaBa, BpaxyBaBIIH 0COOIMBOCTI TPABOYMHIB 1 3a110-
BiTiB. 30KpeMa, BapTO BPaXOBYBATH, 1110 MiJ] 4aC TIyMadCHHS 3aOBITY, HA BiIMiHY BiJ] TTyMa4eHHsI
HOPM IpaBa, BCTAHOBJIIOETHCS HE «JIIHCHUM 3MICT HOPMHU» 200 «BOJISI 3aKOHOJABIIS, a BOJIS CIajl-
konasus [3, c. 331].

TirymaueHHsT IpaBOYMHY MOJKHA BU3HAYHTH SIK IHTEIIEKTYalIbHO-BOIBOBY HisTTbHICTb, CIIPSI-
MOBaHy Ha 3’scyBaHHS (YCBIJIOMJICHHSI) W PO3’sSICHCHHS BOJI CTOPOHH (CTOpIiH) MpaBOYHHY, BH-
pakeHoi y BIJAMOBIAHIA (opMi MPaBOUMHY, a TAKOXK PE3YIBTATH Ii€i MisTTbHOCTI Y (GopMi akTa
TIIyMa4eHHs npaBodyrHy. OTXe, TIIyMadeHHs 3all0BiTy — 1€ 1HTEJICKTyaJlbHO-BOJIHOBA JisUTbHICTh
CTAJKOEMIIIB a00 Cymy, CIIpAMOBaHa Ha 3’sICyBaHHS (YCBIZOMIJICHHS) W PO3’SICHEHHS BOJI CHaj-
KOZIABI[sl, BUPAKCHOT B 3aIIOBITI, @ TAKOXK PE3yJAbTaTH Li€l AiSUTBHOCTI y (OpPMi aKTa TIIyMauCHHS
npaBodrHy (y AOrOBOPi CTOPiH a0 pillleHH] Cyay).

HopmaruBHy OCHOBY TiyMaueHHS 3alOBiTY CTAHOBJIATH CT. CT. 213 1 1256 L{uBinbHOrO KO-
nekcy (mani — 1K) Ykpainu, HOpMU SIKUX CITIBBIIHOCATHCS SIK 3araJibHi Ta CIIeliabHi, BIMTOBITHO.

3rigno 3 4. 1 ct. 213 LK Ykpainu, 3MiCT paBOYMHY MOXKE OyTH BUTITYMaueHHI CTOPOHOIO
(croponamn). HacTtrHa 2 1i€l cTATTI Mepeadavae, 1o Ha BUMOTY O/HieTl a00 000X CTOPIH CyI MOodice
nocmanogumu piuienHs Ipo TIYMAYSHHS 3MicTy npaBounHy. YactuHu 3 1 4 1i€l cTaTTi MICTATh
MpaBwiia TIIyMa4eHHs MMPaBOYMHIB, IO CYTi, BCTAHOBIIOIOUHN IEBHY IMOCIIOBHICTh, AJITOPHTM 3a-
CTOCYBAaHHS METO/IB TIyMa4CHHS.

Bigmosinuo jo0 ct. 1256 1K Ykpainu, TaymadeHHs 3aloBiTy MOXKe OyTH 3/iHiCHEHE Imicis
BIJIKPHUTTS CHIQAIIUHI CAMUMH CIIaIKOEMITIMHE (4. 1). Y pasi cropy Mix CIaJKOEMIISIMUA TAyMayeH-
HS1 3a0BITY 3/1MCHIOETHCS CYIOM BiAMOBIAHO 10 4. 2 cT. 213 K Ykpainu.

OTxe, sIBHO BOAYAIOTHCS JIB1 OCOOTUBOCTI TIyMaueHHs 3aroBiTy:

1. 3anoBiT mijuIsArae TIIYMa4eHHIO JIMIIE Micis BIAKPUTTS claAlluHu. Take oOMEXeHHS €
3pO3yMIJIMM, OCKLITBKH 38 )KUTTS CIIAJAKOIABI OCTaHHIN Ma€ MpaBo B OyIb-sIKHA MOMEHT 3MIiHHTH,
CKacyBaTH 3allOBIT a00 YKIACTH HOBHUH, YCYHYBIIH IPH IEOMY HEJONIKH 3MICTy IEPBICHOTO 3aI10-
Bity (cT. 1254 11K Vkpainn).

2. 3armoBIiT MOXKYTh TAYMAYUTH OCOOH, SIKi HE € CTOPOHOKO IHOTO TIPABOYHHY, — CITAKOEMIII.
Hapmauss cnagkoeMIisiM MOXKIMBOCTI TAyMa4eHHs 3al0BITY € BioOpaKeHHSIM TaKOTO MPOTPECUB-
HOT'O METOJIOJIOTIYHOTO MiJXOAY B CHAJKOBOMY IpaBi, SIK PO3MIMPEHHS TUCTIO3UTUBHUX 3acaj] y
cnaznkyBaHHi [6, c. 79]. Ha mro o6craBuny Bkazye O. Ileuenuid, 3a3Hauarouu, 10 «HE3BAKAIOYN
Ha Te, 110 3MIHEHO Cy0’€KTa TIlyMauyeHHs, paBuia TIyMadeHHs1, Bu3HaueHi cT. 213 LK, noBunHi
MOIIMPIOBATUCS I Ha TiIyMadeHHs 3amoBiTiB» [5, c¢. 135]. OnHak, Ha Hally AYMKY, IpaBHia TIy-
MadeHHs (4. 4. 3—4 c1. 213 LK Ykpainn) mOmmprooThCs JIUIIE Ha TIYMAYeHHs 3aIloBITY CYIOM.
Takuii BUCHOBOK BHUILTUBAE, TO-TIEpIIIe, 13 OYKBaJIBHOTO TIyMadeHHs 4. 2 cT. 1256 LK Ykpaiuu,
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HO-/IPYyTe, 3 TOTO, IO TAYMAYEHHs 3aII0BITY CTOCYETHCS] BUKIIIOUHO iHTEPECIB CIIAJAKOEMIIIB,  TOMY
BOHH 32 CIJIBHOIO BIJILHOIO 3T0/I0K0 MOXKYTh Y3TOAMTH 1 Take TIIyMadeHHS 3aIl0BiTY, 110 3A1HCHEHO
3 BUKOPUCTAHHSM IHIIUX METOAOJIOTIYHUX aJITOPUTMIB.

[eBHi 3acTeperKeHHST BBAYKAEMO 33 HEOOXiTHE 3pOOHTH i MO0 CYO’ €KTUBHOTO CKJIaIy IO-
3aCyJI0BOrO TIyMadeHHsI 3aIlloBITY criaakoeMisiMu, sikuil y 11K Ykpainu BHKIaACHUN JTOBOJI TMO-
BepxoBo. Ha Hamy aymky, motpioHO 4. 1 cT. 1256 LIK Vkpainu BUKIACTH B TaKii penaKiiii:

«1. TnymadeHHs 3amoBiTy Moe OyTH 3IIHCHEHE IiCIs BIIKPUTTS CHAIIIUHN CAMUMH
CHAJIKOEMIISIMH, Y TOMY YHCII CIAJKOEMIISIMU 332 3aKOHOM, & TaKOXK 1HIIMMHU 3aiHTEPECOBAHUMU
ocobamu (BifKa300/epKyBadaMu, CEPBITYapisiMH, i IPU3HAYCHIMH CTIAAKOEMISIMU TOmIO). Tiry-
MAa4CHHS 3aMOBITy 3A1HCHIOETHCS UISIXOM YKJIQJICHHS BiIOBIAHOTO MHCHEMOBOTO JOTOBODY, SIKUH
MiJJIArae HoTapiaJbHOMY MOCBIIYEHHIO.

Takuii TOrOBip HE MOXKE MOPYIIUTH TPAB CHAIKOEMIIIB, @ TAKOXK IHIIUX 3aiHTEPECOBAHUX
0ci0, siKi He 6epyTh Y HbOMY Y4acTi».

Taka penaxitisi Ma€ HU3KY IIepeBar:

1) ycyBae HEBU3HAYCHICTh TOTO, SIKi caMme CHAaJKOEMIlI MArOTh MPAaBO TAYMAYUTH 3aIlOBIT:
JIUIIIE CIIAJIKOEMITI 32 3allOBITOM YH IIIe ¥ CIIaJKOEMIII 32 3aKOHOM. Takui MiIXia ypaxoBye Te, 110
JOCUTD YacTO 3aIOBIT HE OXOIUTIOE BCHOTO MaifHa CTIaAKOAABII 1 BiTOyBa€ThCS MapaieibHe Ca-
KyBaHHS 32 3aII0BITOM 1 32 3aKOHOM. Y TaKHX BHIQJIKaX OOCST CIaJKOBOI MacH JJIsl CIIaJIKyBaHHS
3a 3aKOHOM MPSIMO 3aJIeKUTh Bijl 00CATY CIaJKOBOT MacH, IO CHAJKYEThCS 3a 3alOBITOM. A 1€
O3HaYae, 110 TIIyMa4yeHHs 3aMoBITY, SIK IPAaBUJIO, MATUME 3HAYEHHS JUIs IHTEPECIB K CIaIKOEMIIIB
3a 3aII0BITOM, TaKi 1 CIIaJKOEMIIIB 32 3aKOHOM;

2) ypaxoBye, 1110 3aiHTEpPEeCOBAHUMHU 0CcO0aMHU I1iJ] Yac CHaJKyBaHHS 3a 3all0BITOM, a OTXKeE, 1
IiJ] 9ac Horo TIyMaueHHs MOXYTh OyTH He JIMIIE CIaJKOEMIT, a i BiKa300epKyBaudi, cepBiTyapii
(SIKIIIO 3aTOBITOM YCTAHOBIFOETHCS CEPBITYT) 1 JIesAKl 1HII 0cOOW (HANPUKIAI, MINPU3HAYCHUN
CHaJIKOEMEITh, CYy0’€KTH MpaBa Ha 00O0B’I3KOBY YACTKY B CIIaJIIINHI);

3) Bu3Hauae (popMy akTa Mmo3acyJ0BOro TIIyMaueHHS 3aloBITY — HOTapiaJIbHO MTOCBIIUCHHHA
norosip. Ipu 1ipoMy 3a0€3meuyroThCs paBa 3aiHTepeCcOBaHUX 0Ci0, sSKi He Opany B HhOMY y4acTh.

Tenep mepeiiaiMo 10 MpaBUI TAyMadeHHs, nepeadadeHux 4. 4. 3—4 ctr. 213 LK Ykpainn.
Tak, BoHU nepe0adatoTh Take:

1) mix yac TIrymMadeHHs 3MIiCTy MPaBOYKMHY OepyThCs A0 YBaru OJHAKOBE JIJIsl BCHOTO 3MICTY
MIPaBOYMHY 3HAYEHHS CIIIB 1 MOHATH, @ TAKOXK 3arajlbHONPHIHATE y BIAMOBIAHIN cdepi BIIHOCHH
3HaueHHs TepMiHiB (a03. 1 1. 3 ct. 213 LK Vkpainn);

2) sKIIo OyKBaJIbHE 3HAUCHHSI CIIIB 1 MOHSTH, & TAKOX 3arajbHONPUNHSTE Y BiJNOBIIHIN
cdepi BITHOCHH 3HAYCHHS TEPMiHIB HE Jla€ 3MOTH 3’sCYBaTH 3MICT OKPEMHX YaCTHH MPABOUHHY,
X 3MICT YCTaHOBIIFOETHCS TIOPIBHSHHSIM BiJIIMOBIIHOT YACTHHU MIPABOYUHY 31 3MICTOM IHIIUX HOTO
YacTHH, YCIM HOTO 3MiCTOM, HaMipaMu cTOpiH (a03. 2 u. 3 ct. 213 IIK Ykpainn);

3) sAKIIO 3a MpaBHIJIAMK, BCTAHOBJICHUMH 4. 3 IIi€i CTATTi, HEMAE MOKJIMBOCTI BU3HAYUTH
CTIPaBXHIO BOJIO 0COOM, SIKa BUMHMIIA TIPABOYMH, /IO YBaru OepyThcs MeTa MPAaBOUYMHY, 3MICT TO-
MepeiHIX NeperoBopiB, yCTaaeHa MPaKTUKA BIAHOCUH MK CTOPOHAMH, 3BUYAi J1I0BOTO 000POTY,
MoJjaJiblia MoBeiHKa CTOPiH, TEKCT THUIIOBOTO JAOTOBOPY H iHIII OOCTaBHHM, IO MalOTh iCTOTHE
3HadeHHs (4. 4 ct. 213 LK Ykpainn).

OTKe, BCTAaHOBIIOETHCS MPIOPUTETHICTE (PUIONIOTIYHOTO (MOBHOTO) METOAY TIYMavdeHH:.
Taka mo3uIlisi 3HAXOAUTh MIATPUMKY B HayKOBIit JiTeparypi [4, c. 120; 16, c. 21-22]. Ha HeoOXin-
HICTH JOTPUMAaHHS aJITOPUTMY 3aCTOCYBaHHS METOMIB TIIyMAauCHHS BKa3y€ThCs i y CyIOBil mpak-
THIII, 30KpeMa B pilieHHi AnensiiiiHoro cyny PiBHeHcBKo1 oOmacti Bin 18.12.2008 y cripasi Ne
22-1065/08 [11].

Jluie HeCTIPOMOXKHICTh PO3TITYMAYUTH MOJIOKEHHS TIPABOYMHY 34 JIOTIOMOTOIO IIbOTO METO/LY
Jae 3Mory mepedTu 70 iHmmx. Croyarky 3aKOHOAaBellb MPOMOHYE 3aCTOCYBATH €JIEMEHTH CHCTe-
MaTU4HOTO METO/Y TIIyMaueHHs, BCTAHOBIIIOIOYM 3MICT OKPEMHUX YaCTHH MPABOYMHY B CHCTEMHOMY
3B’S3KY 3 1HIIMMH YaCTMHAMHM HOTO 3MICTY 1 10ro 3MiCTOM 3arajioM, a TaKoX i3 HaMipaMH CTOPiH.

Jamni mponoHyeThCsT MEPEXOMUTH JI0 3aCTOCYBAHHS 1HIINX METOIB, OEPYyUH IO YBaru METy
MIPaBOYHHY (TEIICONOTIYHNN METO[), 3MICT MOIIEPENHIX IePErOBOPIB, YCTAJICHY NPAKTHKY BiTHO-
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CHH MIX CTOpOHaMH (ICTOPUYHUIT METOR), 3BUYAi III0OBOTO 000POTY, MOAATBIITY OBEAIHKY CTOPIH,
TEKCT TUIIOBOTO JOTOBOPY # 1HILI 0OCTaBHHH, 1110 MAIOTh 1ICTOTHE 3HAYCHHSI.

3BuuaiiHo, He Bci npornoHoBaHi cT. 213 K Ykpainu nuisxu TiymMadeHHs IpaBOYMHIB MO-
KyTh OyTH MPSIMO 3aCTOCOBAHI 0 TTyMaueHHS 3aIOBiTiB. 30KpeMa, BPaXOBYIOUH OJHOCTOPOHHIH
XapakTep 3aIoBITY, 10ro HEeKOMEPIiHNH XapaKkTep, He MOYKHa BECTH MOBY IIPO «IIONEPEIHi mepe-
TOBOPM», «3BHYAl TIJIOBOTO 000POTY», KTEKCT THIIOBOTO JOTOBOPY» TOIIIO.

VY cy/oBiit pakTUIi MOYKHA BITHAWTH OKpEMi ITPAaBOBI IMO3UIII1, 110 BUAAIOTHCS MIPHIATHUMHU
JI0 y3arajbHEHHS Ta MOJAJIBIIOr0 3acTOCyBaHHs. HaBenemo nesiki 3 HuX:

1. loBomi Bano, Ha Hamry AyMKy, BepxoBuuii Cya YkpaiHu OKpeciIiB MEXi CyJJOBOTO TIIy-
MaueHHsI 3aroBiTiB. Y cBoemy pimnenHi Bix 27.08.2008 y cripai Ne 6-11329¢808 [13] BiH 3a3Ha4nB
Take: «Buxonsun 3 aHami3zy nonoxkeHb HOpM CT. cT. 213, 1256 LK, TmymaueHHs 3anoBiTy 311HCHIO-
€TbCS 3 METOIO BCTAHOBJICHHS TOYHOI BOJII 3aII0BiJjaya i MOXKE MaTH Miclie, SKIIO 3al0BIT BUKIMKAE
MUTAHHS y CMIAJKOEMIIIB, MA€ CYTIIEPEWINBHI XapaKkTep, y 3B’ 513Ky 3 UMM HEOOX1THO YTOUYHHUTH HOTO
3MICT.

[Ipu mpomy 4. 2 ct. 213 1K He nomyckae, o6 npu TAyMadeHHI MPaBOYMHY 311HCHIOBABCS
MOIITYK BOJII yYaCHHKA MTPABOYMHY, SIKHH HE 3HAHIIIOB BiJIOOpaKEHHS Y TEKCTI CaMOTO ITPaBOYHHY.

TakuM YUHOM, MPH TIyMa4deHHI 3allOBITY HE IOIYCKAEThCS BHECEHHS 3MiH Y caM 3MICT 3a-
MIOBITY, BPAaXOBYIOUH TAKOX, II[0 3aIOBIT — I1€¢ 0COOMCTE PO3MOPSIKEHHS (Pi3HIHOI 0COOH 110710
HaJICKHOTO i MaifHa, MalfHOBUX TIpaB 1 000B’sI3KiB Ha BUMAJOK CBOET cMepTi (cT. 1233 LIK)».

Hagenena mpasoBa no3uiist BepxoBHoro Cyny YkpaiHu HEOAHOPA30BO 3aCTOCOBYBAJIACs
CyllaMU aneJsifHUX 1HCTaHUIN i 4ac PO3MIsAy anesiiHuX CKapr Ha PIleHHS CYIiB MepLIoi
1HCTaHLIi PO TIyMadeHHs 3anoBiTy (Hampukian, Pimenns AnensuiiiHoro cyny KuToMHUpChKOi
obmacri Bix 17.05.2012 y cpasi Ne 0624/2-657/2011 [8]).

2. CXOKy TIO3HMIIII0 3HAXOAMMO B PINICHHI AMNEJSIIHHOTO cyay PiBHEHCHKOI 00NacTi Bij
18.12.2008 y cripari Ne 22-1065/08 [11]. CxacoByro4u pillieHHs CyIy IEpIIol iHCTAHIIT PO TIy-
MadeHHS NMPABOYHHY, ATICIIIHAHN Cy/ 3a3HAYMB TaKE: «... BU3HAIOYH B YXBaJCHOMY DIIlICHHI Te,
mo OCOBA_5 nacrpasni 3anosina OCOBA_1, OCOBA_6, OCOBA_3 i OCOFA_7 He Bce cBo€
pyxome matiHo (SK 1I€ 3a3HAYCHO CITaJIKO/IaBIIEM Y 3aIlOBiTi), @ BCE Hepyxome MAuHo — CyJ MepIIoi
1HCTaHIIi BUIMIIOB 32 Mexi HagaHux Homy cT. 213 11K moBHOBak€Hb, OCKUIBKH 3MICT MOHSTTS
«pyXoMe MaiHO» 3aMiHHB MOHSITTIM «HEPYXOME MaifHOY, YiM (DaKTHYHO 3MIiHUB CaM 3aroBiT. Bu-
MIPaBIEHHS TIOMHJIOK» y 3aIlOBITI 3aKOHOM TaKOX HE BIJHECEHO JI0 KOMIIETEHLIT CYIIy».

3. Bapro 3BepHYTH yBary, 0 4acoM CYIH IEpIIOi iHCTaHIN{ He BPaXOBYIOThH CIICIialibHi
MIOJIOXKEHHS TIPO JiF0 HOPM CIIJKOBOTO TpaBa B yaci. [I0ka30BHM y IbOMY CEHCI € TTO3HIIisT ATIeNs-
niHOTO cyny IBaHO-DpaHKIBCHKOT 00J1aCTi, KM, CKACOBYIOUHM PIIICHHS CYy TEepIIOi iHCTAHIIIT,
3a3Ha4yMB Take: «B 1. 4 [IpukiHneBux Ta nepexigHux nonoxkeHb LuBiapHoro Konekcy Ykpainw,
npuitasaToro 16.01.2003 poky, 3a3HaueHo, mo 1ei Komeke 3acToCOBY€EThCS 10 MUBUTLHUX BIIHO-
CHH, III0 BUHMKIIU TicIisi HAOpaHHS HUM YHHHOCTI.

[TynkToM 5 Ha3BaHUX MOJOKEHb BCTAHOBJICHO, IO MpaBmiia KHUTH 1mocToi LIK (2004 p.)
3aCTOCOBYIOTHCS JI0 CTIAAIINHY, KA BiAKPHIACh, ajie He Oyia MPUNHHSITA HIKUM 13 CIIaJKOEMIIB J10
HaOpanHst ynHHOCTI M Konekcomy [10].

Orxe, anensiiiHa IHCTaHIlIS MPAaBUJILHO BKa3alia HA Te, IO KOJIM CHaJIIuHa BiIKpUTA 1
npuiiHATa xoua 0 oguuM crnaakoemiieMm 10 01.01.2004, TiiymadeHHs! 3aroBITY € HEMOXKIHBHM,
OCKUIBKH IHCTUTYT TIyMa4yeHHs 3aroBiTiB € HoBesoro 1K Ykpainu 2003 p.

4. IlikaBy, asie He Oe3CIipHY MPABOBY MMO3MUIIII0 3HAXOIUMO B PIIICHHI ATICNSIIHHOTO CyITy
3aropizbkoi oomacti Bijx 27.11.2012 y crpasi Ne 2211-6076/2012 [9]. Tax, cy/ 3a3Ha4uB, 110 TITY-
MaueHHsI 3MICTy MPABOYMHY € MIPABOM Cyy, & He 000B’S3KOM 32 YMOBHU HasiBHOCTI CIOpy». Takuii
BHCHOBOK, O€3I1E€pEeyuHO, JIOTIYHO BUIUINBAE 3 OyKBAJILHOTO TiIyMaueHHS 4. 2 cT. 213 LK Ykpainu:
«Ha Bumory onniel abo 000X CTOpiH CyJ MOXKE MOCTAaHOBHUTH PILICHHS MPO TIYMA4eHHS 3MICTY
MpaBoYMHY». BomHOYac My 4acTo 3yCTpidyaeMo MO30BH, MPEAMET SIKUX 0OMEKYETHCS JIUIIE TAyMa-
YEHHSAM [PaBOYMHY, Y T. 4. 3aMI0BITY. SIKIII0 MPUCTATH Ha IPABOBY MO3UILIII0 AmeNsiiHoro cyay 3a-
MOpPi3bKO1 00JIACTI, TO BUXOIUTD, IO CyI MOXKe irHOpyBatH 4. 1 cT. 3 LIuBiTbHOTO IPOIIeCyaTsHOTO
Kozekcy Ykpainu: «KoxxHa ocoba Mae mpaBo B MOPSIKY, BCTAHOBICHOMY UM Komekcom, 3BepHY-
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TUCS 10 CYJy 3a 3aXMCTOM CBOiX TMOPYIICHUX, HEBU3HAHUX a00 OCIOPIOBAaHMX MpaB, CBOOOM UM
iHTepeciB». Ha Hamry IyMKy, 3aKOHOJABEllb, YKUBAIOYM CIOBOCIIONIYYEHHS «MOXKe MOCTaHOBUTH
pilIeHHs», MaB Ha yBa3i Take: 1) MAKPECIUTH caMy MOXKJIMBICTD CYIOBOTO TIIyMadeHHs 3aIloBiTy;
2) BKa3aTH Ha Te, 1[0 caMe CyJ BHPIIIYE, YK 3aJ0BOJBHUTH BHMOTH Ti€l UM IHIIOI CTOPOHH OO0
TOTO UM IHIIIOTO BapiaHTa TIyMaueHHSI. YBa)XaeMo, IO Cy[ HE MOXKE BiIMOBHTH B TIyMadeHHI
3aMOBITY, TOCUIIAIOYUCH JIAIIE Ha TE, IO 1€ € HOTO IPAaBOM, a He 000B’SI3KOM. Y 3B’S3KY 3 IIUM JI0-
ipHO Oyio 6 u. 2 ct. 213 LIK Ykpainu Bukiactu B Takiid peaakiii: «Ha Bumory omniei abo 060X
CTOPIH CYIl HOCMAHOBAE piteHHs TIPO TIIyMadeHHS 3MICTY TPABOYHHY .

5. AHasti3 CyIoBOi IPAKTHUKH JaB HAM 3MOTY BHSIBUTH i JICSIKY HETOCKOHAMNICTB 4. 2 CT. 1256
LK VYkpainu: «V pasi cnopy migie cnadkoemyamuy TIIyMa4eHHs 3alI0BITY 31HCHIOETbCS CY/IOM Bifl-
noBiaHO 10 ctarti 213 uporo Kopekcy».

[o-mepie, yacTo TPAIUIAIOTHCSA BUMAJKU, KOJIU CIIAJKOEMELb € JIMIIE OAWH ado caM cIip
MIX CITaJIKOEMIISIMU BiJICYTHIH, OTHAK yce IIe iCHye HeOOXiHICTh YTOYHUTH AIMCHUH 3MICT 3aro-
BiTY (HANpUKIIAM, TiJ Yac 3AifICHEHHS IpaBa Ha CHaJKyBaHHsI, o(OpMIICHHS criaauiiau). Yacto
BIJIMOBIJIaUeM Yy IIUX CIpaBax € opraHu abo MmocazoBi 0COOM, SKi MOCBIMUYBAJIM 3alOBIT, a00 XK
HOTapiycH, HOTapiajbHI KOHTOPH, SIKi 3IHCHIOITH o(opMieHHs criaamuan [15]. He3paxaroun
Ha HEBIAMOBIHICTh TAKUX CUTYyaIlild OyKBaJbHOMY TIIyMa4eHHIO 4. 2 cT. 1256 LK Ykpainu, cyau
PO3IISIIAIOTE 1 BUPINIYIOTH CIPABH IO CYTi.

JesKki cymu po3mIsaaroTh CIIPaBU MPO TIIyMaueHHS 3aTOBITY Yy BUIAJAKAaX, KOJIH BiJCYTHIl
crip, y MOPSAAKY OKpEeMOro mpoBajpkeHHs [14] sik cipaBu Mpo BCTaHOBICHHS (DaKTiB, IO MalOTh
IOpUIMYHE 3Ha4YeHHA (CT. CT. 256—259 LMBUIbHOIO MPOLECYaIbHOTO KOAEKCY Ykpainu). | xoua
TaKa IO3ULIis € JOT14HOI0, BOHA cynepeunTs 1. 2 [Toctanosu [1nenymy BepxoHoro Cyny Ykpainu
Big 30.05.2008 Ne 7: «CnpaBu npo CHagKyBaHHS PO3TISAAIOTHCS CYIaMH 3a MPaBUIIAMH MO30B-
HOTO TIPOBAKEHHS, SKIIO 0c00a 3BEPTAETHCS 0 CyAy 3 BUMOTOIO TIPO BCTAHOBIICHHS (DAaKTiB, IO
MAaIOTh IOPHUJINYHE 3HAYCHHS, Ki MOXKYTh BIUIMHYTH Ha CIAJIKOBI IpaBa i 000B’SI3KM 1HIIMX OCI0
Ta (a00) 32 HASIBHOCTI 1HIIUX CHAJKOEMIIB 1 CIIOpY MK HUMI [7].

[Mo-npyre, 3ainTepecoBannMU d TIIyMa4yeHHi 3aMOBITY MOXKXYTh OyTH HE JIMIIE CIIaIKOEMIII
(SIK 3a 3amoBiTOM, TaK 1 3a 3aKOHOM), a ¥ iHIII 0COOH, PO SIKMX MU 3TajyBajH paHille, — Bif-
Ka300JIepKyBadi, cepBiTyapii, minpu3HaueHi crnaakoeMii Tomo. IIpo cnpaBu moa0 TayMadyeHHs
3aIOBITY 3@ y4acTi BiIKa300JepxkyBaua 3rajyeThcsl, 30KpeMa, y pilieHHs: bepasHcbkoro Mickkpa-
HWoHHOTO cyay 3anopi3skoi oomacTi Big 18.06.2010 y cipai Ne 2-4/2010 [12].

VY 3B’S3Ky 3 BUKJIQJICHUM YBa)KaeEMO 3a AouiiabHe 4. 2 cT. 1256 1K VYkpainu Bukiactu B
TaKii penaKiii:

«2. 3a 3asB010 OYJb-KOTO 31 CIAJKOEMIIIB, Y TOMY YHCII CIIaIKOEMIIIB 32 3aKOHOM, & TAKOX
THIIAX 3alHTepECOBaHUX 0Ci0 (BiIKAa300/epXKyBadiB, CEpBITYapiiB, MANMPU3HAYCHUX CTIAIKOEMIIIB
TOIIO) CY/l IIOCTAHOBJISIE PIIEHHSI PO TAYMAdeHHSI 3MICTY 3aIlOBiTY.

VY pa3i BUHUKHEHHS CHOPY MK OyOb-KUMH OcoOaMH, 3a3Ha4CHUMH B ab3arli meprioMmy
1i€1 YaCTUHM, 32 MMO30BHOIO 3aBOI0 OyIb-KOTO 3 HUX CYJ MOCTAHOBJISIE PILIEHHS PO TIAyMadeHHS
3MICTY 3alOBITY».

Tak Oyze BpaxoBaHO Pi3HOMaHITHICTh Cy0 €KTIB, 3aiHTEPECOBAHUX Y TAyMayeHHI 3aIoBiTY,
1 BperyJib0BaHO MUTAHHS NPOLIECYaTbHOI (POPMHU pO3IIIALY BIAMOBIAHUX CIIPAB — B OKPEMOMY IPO-
Ba/KCHHI 3a BIJICYTHOCTI CIIOPY, & 1HAKIIIE — Y MTO30BHOMY MIPOBAJIXKSHHI.

BucnoBku. Ha mizncTaBi BUIICBHKIIAICHOTO MOXKHA ITiICYMYBaTH, 110 TIIyMAuCHHS 3aIlOBi-
Ty — 1Ie IHTEIEKTYaIbHO-BOJIbOBA JISUTBHICTD CITAIKOEMIIIB 200 Cyay, CIIPSIMOBaHa Ha 3’ SICYyBaHHS
(ycBiOMIICHHS) 1 pO3’ICHEHHS BOJII CIIAIKOJIABIISI, BUPAYKSHOT B 3aIIOBITI, @ TAKOXK PE3YJIBTATH i€l
JSUTBHOCTI y (hOpMi akTa TIyMadeHHs MPaBOYHHY (Y JOTOBOpi CTOPiH a0 pimeHHi cymy).

Ha namry nymky, 4. 1 c1. 1256 LIK Ykpaian moTpiOHO BUKIACTH B TaKil pefakiii:

«1. TimymaueHHs! 3amOBITY Moxe OyTH 3AiliCHEHE MiCIs BIAKPUTTS CHAJIINHH CAMUMHU
CHAIKOEMISIMH, Y TOMY YHCII CHAIKOEMISIMHU 32 3aKOHOM, & TAKOXK 1HIIMMHU 3aiHTEPECOBAHUMU
ocobamu (BiIKa300/epaKyBauaMu, CEPBITyapisiMu, MiANPU3HAYCHUMHU CIaIKOEMISIME TOLIO). Tiy-
Ma4eHHS 3aIOBITY 3iHCHIOETHCS MUISTXOM YKJIAICHHS BiIIIOBIIHOTO HCEMOBOTO JOTOBOPY, SIKUM
MiJUIArae HOTapiabHOMY TOCBITYCHHIO.
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Takwuii JOrOBip HE MOXKE MOPYIIUTH MPaB CHAJKOEMIIB, a TAKOXK 1HIIUX 3aiHTEPECOBAHUX
0ci0, siki He OepyTh Y HbOMY y4acTi».

Ha namy nymky, npaBuwia TiaymadeHHsa (4. 4. 3—4 cr. 213 LK Ykpainu) nommproroThes
JHIIe Ha TIIyMaueHHs 3aroBitTy cynoMm. He Bci mpomonosawni ct. 213 LK Ykpainn nuisxu Tryma-
YCHHS MTPABOYMHIB MOXKYTh OYTH MPSIMO 3aCTOCOBAaHI J0 TAYMAadCHHS 3aIlOBITIB.

[Tigx yac TIrymMadeHHs 3all0BITy HE JIOMYyCKAE€ThLCSI BHECEHHS 3MiH Y caM 3MicT 3anoBity. [1i
4yac TJIyMadeHHs He MMOBUHEH 3/IIHCHIOBATHCS TOIIYK BOJI yYaCHHKA MPABOYHHY, sIKa HE BijoOpa-
JKEHa B TEKCTI CaMOT0 3aIloBITY.

HorineHo Oymo 6 4. 2 ct. 213 1K Ykpainu Bukiact B Takiit pepakiii: «Ha Bumory oxniel
a00 000X CTOPIH CyA NOCTAHOBIISE PILLICHHS PO TIIyMAUCHHS 3MICTy IPaBOUYUHY».

VYBaxaemo 3a gonuisHe 4. 2 ¢r. 1256 1K Ykpainu BUKIIacTH B Takii peiakiiii:

«2. 3a 3a4B010 OyIb-KOTO 31 CIIAaJKOEMIIIB, Y TOMY YHCII CIaIKOEMIIIB 332 3aKOHOM, a TaKOXK
IHIIUX 3aiHTepecOBaHUX OCi0 (BiAKa3001epKyBadiB, CEpBITYapiiB, MiAMPU3HAYCHUX CHATKOEMIIIB
TOIIO) Cy[ TIOCTAHOBJISIE PILIEHHS PO TIIYMadeHHS 3MICTY 3aIOBITY.

VY pa3i BUHHKHEHHS CIOPY MK OyJIb-SIKHMH 0COOaMHM, 3a3HAYCHUMHU B a03alli Mepiiomy
i€l 9aCTHHM, 32 TIO30BHOIO 3as1BOIO OYIB-KOTO 3 HUX CYJ IMOCTAHOBIISAE PIMIEHHS MPO TAyMa4eHHS
3MICTY 3aIlOBITY».
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3ACTEPEXEHHS ITPO ITYBJTYHUAM MOPSIOK TA 3ACTOCYBAHHS
IHO3EMHOI'O 3AKOHOJJABCTBA ¥V CIIPABAX L1010 3AXUCTY
B HEAOBPOCOBICHOI KOHKYPEHIII

VY cTarTi npoaHaai30BaHo 3apyOiKHHUH JOCBIT BUKOPUCTAHHS 3aCTEPEIKEHHS PO
My OJITYHMIA TOPSIJIOK y CIpaBax IoJI0 3aXUCTY BiJl 3a00pOHEHOT KOHKYPEHIIi1, HaJIaHO
TIPOTIO3UIIIT JJIsl YIOCKOHAJICHHSI MEXaHI13My 3aCTOCYBaHHS IbOTO TPABOBOTO 1HCTH-
TYTy BITYM3HSHUMH CYJIaMH ITpH BUOOPI ITpaBa IMI0/10 TPAHCKOPIOHHUX 3000B’ 13aHb,
SIK1 BHHUKAIOTh 13 HEJJOOPOCOBICHOT KOHKYPEHIIi.

Knrwuosi cnosa: sacmepescenus npo nyoniunutl nopaoox, mpaicKopoOOHHA Hedo-
OpOCOBICHA KOHKYPEHYIs, YUBLILHO-NPABOBA 8I0N0GIOANbHICINb, WMPADHT 30UMKLL.

B crarbe mpoaHnanu3upoBaH 3apyOeKHBIN OIBIT UCIIOIB30BAHKS OTOBOPKH O ITy-
OJIMYHOM MOPSIKE B J€TaX O 3alUTe OT 3aMPEIICHHON KOHKYPEHIIMHU, TaHbI MPEIJIO-
YKEHHSI [10 COBEPIICHCTBOBAHHIO MEXaHH3Ma IIPHMEHEHHS 3TOrO TIPABOBOTO HHCTHUTY-
Ta OTEUECTBEHHBIMH CYJ[aMH ITPU BHIOOPE MpaBa K TPAHCTPAHUYHBIM 00513aTeIILCTBAM,
BO3HHUKAIOIINM U3-32 HE0OPOCOBECTHON KOHKYPEHIIMH.

Kntouesvle cnosa: ocosopka o nyonuyHom nopsaoxe, mpaHcepaHuyHas Heooopo-
COBECMHASL KOHKYDEHYUS, 2PANCOAHCKO-NPABOBAs OMEEMCMEEHHOCMb, WMPAapHbLe
YOLImMKU.

In this article analyzed the foreign experience of using reservation of public pol-
icy in the cases of protection against prohibited competition. The article presented
proposals of improving the mechanism of application of this legal institution by do-
mestic courts in the choice of law issues of cross-border obligations arising from
unfair competition.

Key words: reservation of public policy, cross-border unfair competition, civil
liability, punitive damages.

Beryn. OnHiero 3 yMOB YCHIIIHOTO PO3BUTKY MIKHApOAHOTO CIiBpOOITHUITBA YKpaiHU 3
IHIIUMH JIepXKaBaMU € TOTOBHICTh BITYU3HSIHOI CYIOBOI i aIMIHICTPaTHBHOI IPAKTHKH 3aCTOCOBY-
BaTH 1HO3EMHE NPaBO, TOOTO JOMYCKATH HOTo Jit0 Ha BCii TepuTopii Hamoi kpainu. HatomicTs,




