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OKPEMI ACIIEKTH PEAJIIBALIIT ITPABA HA CITPABEIJINBUI
CyJOBHUHU PO3IJIAA CITIPAB Y COEPI COIIAJIBHOI'O 3AXUCTY

VY crarTi mpoaHai3oBaHO MUTAHHS 100 peatizallil MpaBa Ha CIIPaBEIIHBHI CY-
JIOBHI PO3IVISII CIIpaB B cepi COMiaTbHOTO 3aXUCTY. AKIICHTY€EThCS, 10 3BUThHCHHS
OpraHiB Jiep>KaBHOI Blajau, 30kpeMa [lenciitnoro ¢onay Ykpainu, Bz cIutaTé cyao-
BOTO 300Dy, J1a€ IM MOXKITUBICTh OCKap)KCHHS HUMH PillieHb CY/iB, siKi HaOpaiu 3a-
KOHHOI cviii. JIOBOIWTBCS, IO B TAKUX BHITAJKaX MOHOBICHHS CylaMH CTPOKIB Ha
OCKap KEHH$ PilleHb, KI HaOpaiu 3aKOHHOT CUJIH, € OJHUM 13 BUINAAKIB OPYIICHHS
IpaBa Ha CIIpaBeINBHH cyq. JlocimkeHa cyaoBa IpakTuka 3 bOT0 TUTAHHS, 30Kpe-
Ma IpaKkTHKa €BPONENCHKOro Cyy 3 MpaB JHOIUHU.

Knrwuosi cnosa: npaso na cnpagednusutl cyo0o8ull po3eisio, OCKaApH#CeH s CYOO8UX
piwens, npaxmuxa €8poneticokozo cyody 3 RPas A0OUHU, cy008a NPAKMUKA.

B crarbe mpoaHanu3upoBaH BOIIPOC peaiu3alliy MpaBa Ha CIpaBeNInBOE Cyaeo-
HO€ PacCMOTPEHHE Jel B c(epe COMMAIbHON 3aIUThl. AKIIEHTHPYETCS, YTO OCBO-
OOKIEeHHEe OPraHOB TOCYIAPCTBEHHON BiAacTH, B yacTHOCTH I[leHcnonHoro donma
YKpauHbl, OT yIJIaThl CyAeOHOTO cO0pa, TaeT BO3MOXKHOCTh O0KAIOBAHUSI PEILICHU I
CYIOB, BCTYIMBIIHMX B 3aKOHHYIO criy. OOpalaercst BHUMaHWe Ha TO, YTO B TaKHX
Cllydasix BOCCTAHOBJICHHE CyIaMH CPOKOB Ha OO)KaJOBaHUE PEIICHUI CYyIOB, BCTY-
MUBIIUX B 3aKOHHYIO CHITY, SIBISICTCSI ONHUM U3 CIIy4aeB HapyIICHHs MpaBa Ha CIpa-
BETMBBIN Cy/l. AHAIN3UPYETCs CyaeOHast IPaKTHKa [0 JAHHOMY BOITPOCY, B YaCTHO-
CTU IIpakTHKa EBpornelickoro cyaa 1o npaBaM 4ejaoBeKa.

Kniouesvie cnoea: npaso na cnpasediugoe cyodebnoe paccmompernue, 00xica-
Josanue cyoednvlx pewenutl, npakmuxa Eeponetickoeo cyoa no npasam uenosexa,
CYOeOHasi NPaKmMuKda.

The article analyzes the issue of implementation of right to fair trial of cases in
the sphere of social protection. The attention that the release of the government de-
partments, in particular, the Pension Fund of Ukraine, from the payment of the court
fee, gives them the opportunity to appeal against court decisions which have come
into force. Attention is drawn to the fact that in such cases the courts recovery timing
to appeal court decisions that have entered into force, is one of the violations of the
right to a fair trial. It was analyzed the arbitrage practice on this issue, in particular
the practice of the European Court of Human Rights.

Key words: right to fair trial, court decisions appeal, practice of the European
Court of Human Rights, arbitrage practice.

Beryn. YV Oynp-sikiid paBoBiid JepKaBi OJHUAM 13 HAHOUTBI €)EKTUBHUX 1 TIONIMPCHUX 3a-
co01B 3aXHCTY TIPaB 1 CBOOO/ JIFOIUHHM 1 TPOMAJISTHUHA € CaMe CYIOBUH 3aXHUCT.

Sk 3a3HauaeTbes y cr. 8 Koncturymii Ykpainu, 11 HOpMU € HOpMaMU MPsIMOi JTii. 3BepHEHHS
JIO Cyly JJIsl 3aXUCTy KOHCTUTYLIWHUX MPaB 1 CBOOO/I JIFOJWHY 1 TPOMaJIsTHMHA Oe3MocepeHbO Ha
migcraei Konerutynii rapantyerbes [1, ct. §].




ITPABO I CYCIII/IbCTBO Ne1/2017

KoxHa mrogiHa TOBUHHA MAaTH MOXJIIMBICTE BUIBHO 00paTu croci0 3aXUCTy CBOIX MOpyIIIe-
HUX TIpaB, AKUN nepen0ayeHnii YMHHUM 3aKOHOaBCTBOM. JlepaBa rapaHTye piBHY MOXJIMBICTb
Tt Oy[ib-sIKOT 0COOM, HE3aJIeKHO Bi BipH, pac, MICIsl MPOXKHUBAHHSA, BIKY 1 CTaTi, CKOPUCTATHC
oOpannMu criocobamu 3axucTy. B iHIIOMY BHIIanKy He MOXKHA TOBOPUTH PO HASBHICTH B TaKid
JIepKaBi 3aKOHHOCTI, INIACHOCTI, IEMOKpParii, pIBHOCTI, & TAKOXK ICHYBaHHSI 3aKOHY Ta MpaBa.

Peasizanis npuHIUITY CIIPaBEITUBOCTI CYZIOBOTO PO3IIISLY CIIPAaBH, 32a0€3IIEUCHHS CYIOBOTO
3axXUCTy TpaB y chepi COIiaTbHOTO 3aXUCTY € OJHUMH 3 HAHOIIBIN CKIQJIHUX 1 JUCKYCIHHHUX TTH-
TaHb Y TEOpii Ta MPaBO3aCcTOCOBHIN NMPAKTHUII i OCTaHHIM 4acoM HaOyBae BCe OUIBIIOTO 3HAYCHHS
Ta aKTyaJIbHOCTI.

JlocmipkeHHs 3a3HAUCHOT0 MUTAHHS HAOYlIO PO3BUTKY B HAyKOBHUX MpAIlsX MPOBITHUX
yKpaiHChKHUX BUEHHX, 30kpema: B. Anppiisa, H. bonotinoi, 1. Bypaka, 1. Jlarytinoi, I1. [Tununen-
ka, C. [Ipunurka, I. Cuporn, b. Cramkisa, E. Tpery6osa, JI. Xapuronosoi, [. UanuieBoi Ta iH.

OnHak y mpaBoBiil Haylll Opakye HETaTbHUX HAYKOBHX JOCIIIKCHB, IPUCBIUYCHHUX IPABY
HAa CIpaBeUINBUI CYIOBUI PO3IIISI CIIPaB B C(hepi COMIaTbHOTO 3aXHCTY, a TAKOXK aHATI3Y CYI0BOI
MIPAKTHUKH 3 [[LOTO TUTAHHS.

IMocranoBka 3aBmaHHs. MeTOIO CTaTTI € 3’SCYBaHHS Cy4acHOTO PO3YMIHHS IIpaBa Ha
CTpaBETUBUI CyJl IPU PO3TIIAL CIIpaB B cepi COMiaTbHOTO 3aXKCTY, aHANTI3 CYJI0BOT TPAKTUKH,
BUSIBIICHHS IpoOsieM B cdepi pearnizamii mpaBa Ha CIPaBEIIUBHNA CyJOBUIl pO3IIAN 3a3HAYCHUX
KaTeropiit cnopis.

Pesynbratn pociaigxennsi. Ct. 55 Koncturynii Ykpainu nporojocuia npaBo IpoMajsH
Ha Cy/JIOBHUI 3aXHCT cepell OCHOBHUX IpaB rpoMaJisHUHA, 110 BiANOBiAa€ MI>KHAPOJHO-TIPABOBUM
CTaHJIapTaM.

3aranpHa JAeKiaparis npas JoauHu 1948 p. BU3HAE MpaBo KOYKHOTO HA €(PEKTUBHE BiTHOB-
JICHHS B IIpaBaX KOMIICTCHTHUMH HAIIOHATLHUME CynamH [2].

MiXHapOAHUHU TIAKT PO TPOMAJITHCHKI i TOMITHYHI paBa 1966 p. 3aKpiIuTiOEe TPaBO KOXK-
HOTO 'POMAaJITHIHA ITiJ 9ac PO3TIAY OyIb-sIKOTO KPUMIHAJIBHOTO 3BHHYBAUCHHS, SIKE ITPE SBICHE
oMy, UM TiJ Yac BH3HAUCHHS HOTO MpaB Ta 00OB’SI3KIB y Oyab-sSKOMY IHBUIBHOMY IIpoIeci Ha
CTIpaBEUTUBHI Ta MyONIYHNI PO3IIISA] CIIPAaBH KOMIIETCHTHUM, HE3AJIC)KHUM 1 HEYIepeHKEHIM Cy-
JIOM, CTBOPEHUM Ha OCHOBI 3aKoHy [3, cT. 14].

Haii6inbim MacmTabHO IOBHOTA CY/I0BOI Blaau Bixoura y 1. 1 cT. 6 €Bponeiicbkoi KoHBeH-
1ii PO 3aXUCT MPaB JIIOAWHHU 1 0CHOBONOJIOKHUX cB0O0A 1950 p., sika BU3HAYA€ MTPaBO HA CIIPaBe]I-
JUBHH cynoBuil po3msa [4, cT. 6].

Buxoznstau 3 koHCTpyKIii U. 1 cT. 6 KoHBeHIii MOoXXHA 3pOOHTH BUCHOBOK, IIIO Y Hilf 3aKpi-
IJICHO TaKi €JIEMEHTH IpaBa Ha CYJOBHUH 3aXHCT: 1) MpaBo Ha pO3MIs CIIPaBH; 2) CIPABEITUBICTh
CYIIOBOTO PO3MIIsAY; 3) MyONiYHICTh PO3NISAY CIPABU Ta MPOTOJIOIICHHS PIillIeHHs; 4) PO3yMHHN
CTPOK PO3MIISAY CIPaBH; 5) pO3MISA] CHPaBU CyIOM, BCTAHOBJICHHUM 3aKOHOM; 6) HE3aJICKHICTh
1 6e3cTOpOHHICTH cyxy [5, ¢. 359].

Takum 4uHOM, 3 TeKCTy cT. 6 KonBeHmii MoXHa 3p0OUTH BUCHOBOK, 1[0 JOCTYIHICTh IIpa-
BOCY/JISl € HEB1/I'€MHHM €JIEMEHTOM ITPpaBa Ha CIIPABEATIMBUI CYJI, XO4a CaM TEPMiH «IOCTYIHICTb)
y HaBEJICHIN CTaTTI HE BXXUBAETHCSI.

Binnosinno a0 ct. 55 KoHcrutyuii Ykpainu, KOOKHOMY FapaHTYETbCs PABO Ha OCKAP)KEHHS
B Cy/i pillieHb, A1l YM Oe3MisUTLHOCTI OpraHiB JepKaBHOI BJIaJid, OPTaHiB MICIIEBOTO CaMOBPSITY-
BaHHSI, OCAJI0BHUX 1 CITY’)KO00BUX 0ci0. KoxkeH Ma€e mpaBo Miciisi BAKOPUCTAHHS BCIX HAlliOHABHUX
3ac001B FOPUIMYHOTO 3aXUCTY 3BEPTATHCS 33 3aXHCTOM CBOIX IpaB 1 CBOOOI JIO BIITOBITHAX MiX-
HapOJHUX CYIOBUX YCTAaHOB YH JIO BIIMOBIIHUX OPTaHiB MiXKHAPOAHUX OpTaHi3allii, 4wieHoM abo
YYaCHHUKOM SKUX € YKpaiHa.

Taknum 4nHOM, BCi Cy0 €KTH IpaBa, sIKi MPOKUBAIOTh HA TEPUTOPIT IepKaB, SKi € YICHAMH
Paau €Bpomnu i MaroTh 1ENIKTO3AATHICTh, IPU BUYEPIIaHHI MOXKIIMBOCTEH 3aXUCTy CBOIX MpaB Bif-
MIOBITHO JIO0 HAIIOHAJBLHOTO 3aKOHOJABCTBA MOXKYTh 3BepTaTHcs 10 €Bporneiicbkoro Cyany 3 mpas
JIOIUHM — OfIHI€T 3 iHCTUTYLIN Pagu €Bpomnu, CTBOPEHOT I KOHTPOJIIO 32 JOTPUMAHHIM TpaB i
CBOOOII JIFOMUHM 1 TPOMA/ISTHUHA, 3aKpirieHHX B KOHBEHIIIT Mo 3aXUCT MpaB JTIOAUHU i OCHOBOIIO-
JOXHUX cBoOOKT 1950 p.
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VYkpaina oTpumMaia JiIiepcTBO 3a KUIbKICTIO CIpaB NpoTH Hel y €BporeichbKoMy Cy/i 3 IpaB
monuHy, 1e 3 79 750 ckapr craHoM Ha KiHens 2016 p. maiixe uBepTh — IpoTu Ykpainu. Cranom
Ha 31 rpyansa 2016 p. OUIBLIICTH CIIpaB y cTaHi posrsy Oynu mpoTH YKpainu (22 8%), Typeuuu-
uu (15,8%), Yropuwau (11,2%), Pocii (9,8%) i Pymynii (9,3%). [lonoBuHa mpiopUTeTHHX CIIpaB
crocyeThest Yipainn. oo Yipaiau posrsimaerses 18 171 crpasa [6].

PimenHs, yxpaneHi €BpoNeHChKUM CYIOM 3 MpaB JOIUHH III0JI0 HAIIOT JIepiKaBH, 3aCBiJl-
YA HAasIBHICTh CHCTEMHHX Ta MacOBHX IOPYIICHb MPaB 1 cBOOOM JIOMUHM B YKpaiHi, cepios-
HUX HEJOJIKIB Y HAI[IOHAJTBHOMY 3aKOHOJIAaBCTBI Ta MPAaBO3aCTOCOBHINM MPAKTHIIl, 30KpemMa, 11010
(YHKIIIOHYBaHHS CylI0BOi CUCTeMHU YKpaiHu. SIK CBIIYHUTH CY/I0BA MPAKTHUKA, YACTO MOPYIIYOThCS
IpaBa MpH PO3MISAL CyIaMH CaMe «COLiaJbHUX CIPaBy, TOOTO CIIOPIB y cepi couianbHOTO 3aXu-
CTy HaCEJICHHS.

Tak, HEeNOOJUHOKI BUIAAKH MOPYILISHHS MPpaBa Ha CHPAaBEAJIMBUI Cya, IO MPOSABISETHC,
30KpeMa, y 3aKpilIeHHI B 3aKOHOJABCTBI MpaBa YYaCHHUKIB CYIOBOTO IPOLECY OCKapKyBaTH pi-
IICHHS Cy/Iy IICIIS CIUTUBY BCTAHOBJICHOTO JUIS ILOTO CTPOKY, IIIO0 MOXKE MPU3BECTH JI0 EPETIIsLy
PpIlICHB, SIKi BKe HAOpaIu YMHHOCTI 1 OyJIM BUKOHAHI.

3 aHami3y CyIoBOI NPaKTHKH, 3JIOBKUBAHHS TaKUM IPAaBOM MOXKE MPU3BOIHUTH 0 HACTYTI-
HUX TOPYIICHB TIPaBa Ha CIPaBEUTUBHIH CYJJOBUI PO3IIIAL.

Binmosinuo o 1. 18 u. 1 c1. 5 3akony Ykpainu «IIpo cymosuii 36ip» (B penaxiiii, mo misiia
10 01.09.2015 p.) [Nenciitauit pona Yrpainu ta iforo opranu Oy 3BUTBHEHI BiJ] CIUIATH CYTOBOTO
300py [7, ct. 5].

3akoHoM Ykpainu «IIpo BHECEHHs 3MiH 0 JESKMX 3aKOHOJABUMX aKTiB YKpaiHH MIONO
CIUIaTH CyAO0BOro 300py», npuiiHATUM BepxoBHoto Panoro Yipainu 22 tpasusa 2015 p., nependa-
yayiocsi ckacyBanHs 3 01.09.2015 p. miuier mo cruiati cymoBoro 300py Jjisi 6araTrboX OpraHiB Jep-
JKaBHOI BT, B ToMy urcii Juist [lerciitHoro Gonmy Ykpainu ta iioro oprasis [8].

OTxe, B 2016 p. 3a3HaYCHI JIep>KaBHI OpraHw, sIKi 1 BCi 1HIIT 0CO0H, 10 3BEPTAIIHCS J0 CYY,
MTOBWHHI OyJIM CIIJIadyBaTH CYJOBHH 301p 32 CTaBKaMH, BU3HAYCHUMHU 3aKOHOAABCTBOM. Taki 3Mi-
HU BHSIBIJIUCH BEIIMKUM (DiHAHCOBHM HaBaHTAKEHHSAM Ha OropkeT Ilenciitnoro donmy Ykpainu,
B SIKOMY HE Iepemdavaincs TPOoIli Ha 3a3HaUYeHy CTATTIO BUTpAT. Bee me mpusBesno 10 Toro, 1o
ynpasiinas [lenciitnoro oy Ykpainu abo He OCKap:KyBaJlo PILlICHHS CyAy 3 IPUYUHU BiICYT-
HOCTI KOIITIB Ha OIJIATy CYIOBOTO 300Dy, 1 Taki pilleHHs HaOMpaIu 3aKOHHOT CHIIH; 00 0CKapIKy-
BaJIO pillieHHs Cyly 03 CIUIaTh CyI0BOro 300py UM MoJaBai A0 CyAy KJIOMOTaHHS PO 3BUTbHEHHS
X BiJI CIUTaTH CYZOBOTO 300py B 3B'SI3KY 3 BIACYTHICTIO (DiHAHCYBaHHSI.

3rigHo 3 a03. 1 4. 4 c1. 189 KAC VYkpainu, anensiiiiHa ckapra 3aJIuiiaeTses 0e3 pyxy y BU-
MKy, SKIIO BOHA ITOJIaHa IMiCIs 3aKiHYSHHS CTPOKIB, YCTaHOBIICHUX CT..186 Koz[eKcy, 10co0a, sika
i moztata, He MoOpyIIye MATAHHS PO MOHOBICHHS LBOTO CTPOKY, a0o SIKIIIO TTiICTaBH, BKa3aHi HEIO
y 3asiBi, BU3HAHI HEMTOBAXHUMH. [IpOTSATOM TPHAIATH THIB i3 MOMEHTY OTPHMAaHHS YXBAIH TPO
3aJIMIICHHS anelsiiHo] ckapru 6e3 pyxy ocoba Mae IpaBo 3BEPHYTHUCS JI0 CYy aleisIIiiHOI iH-
cTaHIii 13 3asiBOIO TPO TIOHOBJIEHHS CTPOKiB 200 BKa3aTH iHIII MiJCTaBU JJIsl IOHOBJICHHS CTPOKY.

OnHak, SK CBIJYUTH CyIOBa MPaKTHKA, CY/H MEPEBAKHO BinmMoOBIsIM YripaBninHio [leH-
ciiiHoro GoHay YkpaiHu B 3370BOJICHHI KJIOMOTAHHS PO 3BIJILHEHHS Bij| CILIATH CYOBOTO 300Dy,
3aNuIIaiyd cKapry 0e3 pyxy 1 HagaBaji CTPOK IJIsl CIUIATH CYJ0BOT0 300py y BU3HaY€HUX 3aKOHOM
po3mipax (VxBama OnecbKoro anesiifHoro anMiHicTpaTHBHOTO cyny Ykpainu Big 09.12.2016 p.
mo crnpasi Ne 520/13721/16-a, YxBana JIHINpOneTpOBCHKOTO aMNeNIANiHHOTO aIMIHICTPATHBHOTO
cyny Ykpainu Big 08.07.2016 p. mo crpasi Ne 188/557/16-a, YxBana OecbKoro amnesiiiHOro
aJIMiHiCTpaTUBHOTO cyay Ykpainu Bix 30.12.2016 p. o cripai Ne 489/4757/16-a).

VY pa3i HeBUKOHAHHS BUMOT Cy/y 1 He YCYHEHHS HEIOMIKiB B HAaHUH Yac, CYI! BiIMOBIISUTH
y BIAKPUTTI anensmiifHoro nposakeHHs (YxBana O1echbKOro anessmiiHOro aaMiHICTPaTHBHOTO
cyny Ykpainu Big 8.11.2016 poxy no ciipasi Ne 522/10751/16-a).

YxBanow JIHITPONEeTPOBCHKOrO ameNsuiiHOro aaMiHICTpAaTUBHOTO Cyay YKpaiHU BifJ
12.01.2016 p. mo cmpasi Ne 333/7092/15-a 6yno BimmoneHo YmpasiiHuto Ilenciiinoro ¢gonmy
VYkpainu B KomyHapchkoMy paifoHi M. 3amopikiks B KJIOIOTaHHI PO 3BUIBHEHHS BiJl CILIATH CY-
JIOBOTO 300Dy, anessiuiiay ckapry YIIOY B KomyHapchbkoMmy paiioHi M. 3amopiiks 3ajHIICHO
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0e3 pyXy, HaJJaHU| CTPOK MPOTSITOM OJHOTO MICSIS 3 IHS OTPUMAHHS 11i€1 yXBajK AJs yCyHEHHs
HepounikiB. CyaoM 3a3HaueHo, 1o Kadinet MiHiCTpiB VYkpainu 3000B's13aHui 3a0€3MEUUTH (biHaH—
CyBAHHSI ICPKABHUX OpraHiB, siKi M030aBIIIOTHCS MIJIBT OO0 CIUIATH CyaoBoro 30opy. TodTo Bi-
MTOBiTAJTFHICTH 32 CIUTATy CYZI0BOTO 300py JIepKaBHUMH OpraHaMy JIepkaBa B3s/1a Ha cebe. Bigrak
mocwiIaHHs yrpasiiab [lenciitHoro ¢poHmy Ha BiICyTHICTE (piHaHCYBaHHS € Oe3minacTaBHUMH [9].

Kpim toro, B moctanosi [lienymy Bumoro amminictparuBHOTO cymy Ykpaiam Ne 2 Bij
23.01.2015 p. «IIpo TPAKTHKY 3aCTOCYBaHHs aJIMiIHICTPATUBHUMH CyJIaMH 3aKOHY YKpamI/I «IIpo
CyROBHiA 30ip», Bumuii anMiHicTpaTUBHHN cyJl YKpaiHH HAroJIOCHB, IO B CYJIOBUX PIIICHHSX 3a
HACITIJIKaMH KacalliifHOTO TMeperiisiay CIpaB HEOJIHOPA30BO 3a3HAYATIOC, IO oOMexeHe (iHaHCY-
BaHHs OFOPKETHOI YCTAHOBM HE € MiJICTABOO JJIs i 3BUIBHEHHS Bif CIUIATH CyAOBOTO 300Dy, a
TaKOX JUIA BIICTPOYCHHSA, PO3CTPOUEHHs, SMEHIIIEHHS po3Mipy cynoBoro 30opy [10].

3axoHoM Ykpainu Bif 6 rpyaHs 2016 p. Ne 1774-VIII «IIpo BHECEHHS 3MiH 10 IESKUX 3a-
KOHOZABYMX akTiB Ykpainu» 3 1 ciuns 2017 p. [lenciitauit ponn Ykpainu Ta HOro opraHu 3HOBY
3BUIBHEHI BIJI CIUTATH CYIOBOTO 300y IMiJT Yac pO3DISLy CIpaB B YCiX CyA0BUX iHCTaHIisX [11].

OTpuMaBIH 3a3Ha4yeHi MiJbru, opranu [lenciitnoro Goumy Ykpainu 3 1 ciuas 2017 p. mo-
YUHAIOTh OCKap)KyBaTH PIIICHHs CY/IB, SKi BKe HAOpaJM 3aKOHHOI CHIIH, OJIHOYACHO TIOJAI0YH
KJIOTIOTaHHS PO TIOHOBJICHHS MPOITYIICHNX CTPOKIB Ha OCKap KEHHS.

Ha nam momisia, Takuii miaxig MOpyIIye piBHICT YCiX YYACHHUKIB CYTOBOTO MPOLECY Iepes
3aKOHOM 1 CyZIoM, IO Tepeadauae €UMHUN MPaBOBUM pexxuM, sIKH 3a0e3medye peanizaliiio iXxHix
MPOLECYaTbHUX MPAB Ta BUKOHAHHS MPOLIECyalbHUX 00OB'A3KIB.

Tak, TOCTaTHRO apryMEHTOBAHO 3a3HAYCHO B YXBalli XapKiBCHKOTO aMeNsiiHOTO aaMi-
HICTpaTUBHOTO cyny YKpainu Bim 25 ciuns 2017 p. mo cupasi Ne 525/1138/16-a: «[logana arme-
JsIidHA cKapra He BiAmnoBimae Bumoram 4. 6 cT. 187 KACY, a came: 10 ameNsmiiHOT CKapru
HE JIOaHO JOKYMEHT, IO MIATBEPIDKYE CIDIATY CYIOBOTO 300py y po3Mipi, o mepeadadeHuit
3akoHoMm Ykpainu «IIpo cymoBuii 30ip». Cy/ BBaKae 3a HeoOXiHE 3a3HAYUTH, 1110, BIITOBITHO
JI0O YUHHOI Ha Yac TOJJaHHs anelsiiHoT ckapru peaakiii 3akony Ykpainu «IIpo cynoBwii 30ip»,
[lenciitanit poun Ykpaiau ta iforo opranu He OyiH HAIUIEHI MIBraMH MO0 CIUIATH CYJOBOTO
300py. Crutara cymoBoro 300py 3a MOAaHHS anessIiiHOI CKapru B cHily nojioxkeHsb cT. 187 KAC
VYkpaiHu € mporecyalbHUM 000B'I3KOM CTOPOHH, 1[0 3BEPTAETHCS 10 CYLY 3 alesIiifHOI0 cKap-
roro. Bianosiguo no ct. 5 3akony Ykpainu «lIlpo cynoBuii 306ip», amensHT He BiAHECEHUi 110
0ci0, 3BUIBHEHUX BiJ CIUIATH CYIOBOTO 300py, @ TOMY CyIAOBHIi 30ip MOBUHEH OyTH CIJIaYeHUN
Ha 3arajbHHUX ymoBaX. BigmoBigao mo 4. 1 ct1. 88 KAC VYkpainu, cyn, BpaxOBYIOUH MaiHOBHM
CTaH CTOPOHU, MOXKE CBOEIO YXBAJIOK 3MEHIIUTH PO3Mip HAJICKHHX JIO OIUTATH CYIOBUX BHTPAT
YU 3BIJIBHUTH BiJl X OIJIATH MOBHICTIO 200 YaCTKOBO, YW BIACTPOUNUTH 20O PO3CTPOUYUTH CILjIa-
Ty CYJIOBHX BUTPAT Ha BU3HAYCHWH CTPOK. HaBesieHa HOpMa KOPECTIOHIY€EThCS 31 CT. 8 3aKOHY
VYkpainu «IIpo cymoBuii 30ip», 3TiIHO 3 SIKOI0, 3Ba)KAIOYN HA MAHOBUH CTaH CTOPOHH, CYIl MOXE
CBOEI0 YXBAIIOIO BIICTPOYUTH 200 PO3CTPOYHTH CILIATY CyAOBOTO 300py Ha MEBHHM CTPOK, alie
HE JIOBIIIE HiX JI0 YXBaJICHHS CYIOBOTO PILlICHHS y CcIpaBi. 3 HaBeJCHUX MOI0KEHb 3aKOHY BOa-
YaeTbCs, U0 iX 3aCTOCYBaHHS MiUISIra€ BUKIIOYHO A0 0Ci0, piBeHb CTATKIB SIKUX OOMEKEHUH, 13
METOI0 YCYHEHHsI JUJIsl TaKuX 0ci0 mepeuko]; piHaHCOBOrO XapakTepy AJis JOCTYIy 10 MpaBo-
CyILasL.

TakuM 4YrHOM, 3BUTBHEHHSI BiJl CILIATH CYIOBOTO 300py a00 BiICTPOYCHHS CIUIATH CYIOBOTO
300py € IpaBOM Cyay, 3asBa CTOPOHU PO3TIIAAETHCS BUXOASIH 3 HABEICHUX B Hill 00CTaBUH, SIKi
MTBEP/DKCHI HACKHUMH JI0Ka3aMu. Hane)KHUX JIoKa3iB 11010 HAIBHOCTI Ti/ICTaB JIJIs 3BUIbHEH-
Hs1, a00 BIZICTPOYCHHS CKapKHUKY CIUIATH CYJIOBOTO 300py a00 iHIIUX MOBaXHHUX MPHYHUH, SKi O
030aBIISUIA MOKJIIMBOCTI CIUTATHTH CYJIOBHUH 301p 3asBHUKOM areysIiifHOT CKapri HalaHo He OyI1o.
OCKiJIbKY 3asIBIICHE BiJIIOB1IaueM KJIOTIOTaHHS HE MICTUTh BATOMUX JIOBOIB (ITIATBEPIKECHUX JI0-
KYMEHTaJIbHO) HEMOXKJIMBOCTI CIUTATH HUM CYIOBOTO 300Dy, BUIIIEBKAa3aHE 3yMOBIIOE 3aTHIICHHS
0e3 3a/10BOJICHHS KJIOMOTAaHHS anensHray [12].

3anuiuaiodn ckapry 6e3 pyxy 1 HaJaro4du CTPOK AJSl YCYHEHHs HEAOJIKIB, Cy[IH, Ha Hall
MOIVISIIT, TIOPYIIYIOTh IPHHIMUI PIBHOCTI YCIX YYaCHHKIB CYZOBOTO IPOLECY, a TaKOXK IIPABO Ha
CIIPaBEUTUBHIA PO3IIISL CIIPABH (K IPUKIAL, YXBaja JXHTOMIPCHKOTO anelsIifHOro aqMiHICTpa-




Tpydose npaso, npaso couianvHozo 3a6esneuenns

TUBHOTO cyny Ykpainu Bix 25.01.2017 p. mo cipasi Ne 296/6535/16-a; YxBana JIbBIBCHKOrO amess-
LiHHOTO aaMiHICTpaTUBHOTO cyny Ykpainu Big 25 ciuns 2017 p. mo cpasi Ne 876/1115/17 Tomo).

[TonoBnenus CyNaMH CTPOKY Ha OCKApIKeHHs pilieHsp, ki HaOpanu 3aKOHHOI CHIIM, TpaK-
TUYHO € MOXJIHBUM 1, SIK CBIUUTH MPAKTHKA, JOCUTH YaCTO 3aCTOCOBYETBCS CyaMH JUIsl 3aXHCTy
MpoIleCyaTbHUX MPaB YYaCHUKIB CIPaBH, 30KpeMa IIpaBa Ha BiTHOBICHHS MPOITYIIEHOTO CTPOKY
Ha OCKapKCHHs PIIICHHS, OJIHAK, Ha HAIII OIS, TI030aBJIs€e IHIIMX YYaCHHUKIB CIPaBH IIpaBa Ha
CTIPaBETUBHI CyTOBHI PO3IIIS CIIPAaBH, OCKUTBKU HE MPOBEICHHS IITMOOKOTO JTOCIIIKSHHS Cy/ia-
MU TIOB2)KHOCTI IPUYHMH ITOHOBJICHHS CTPOKY Ha OCKap)KEHHS, IPU3BOAMTH /IO HAJAHHS ITYYHUX
nepeBar OKpeMUM yJaCHHUKaM MpPOIIECy.

Binbir Toro, KOPUCTYIOUUCH TOHOBIEHOIO B 2017 p. 3aKOHOAABIIEM MIBTOIO 10 CIIJIATI CY/I0-
BOTO 300pY, OpraHu Jep>KaBHOI BIa I MOXKYTh OCKap)KyBaTH PillIeHHS CyAY, SKi Habpayiu 3aKOHHO1
CUJIM 1 B)K€ BUKOHAHI J1OOPOBUILHO a00 MPUMYCOBO Ha MiACTaBl BUKOHABYOTO MPOBAKEHHS, Ha-
MIPUKJIA], y Pa3i BUHECEHHsI CYIOM pillieHHs o BU3HAHH Aiii YIIDY mpo BiIMOBY B epepaxyH-
Ky TIeHCIT HerrpaBoMipHUMH 1 30008’ s3aHHs YIIDY 3podutn nepepaxyHok meHcii. TakuM 4uHOM,
y pa3i cKacyBaHHS pillleHb ITiCJIST TOHOBJICHHS CTPOKY HA OCKap)KEHHS Ta iX Mepersiay, MOXKe BH-
SIBUTHCS HETATUBHUM «CIOPIIPHU30M) IS 1HIIIOTO yYacHUKA MPOIIECY.

BesymoBHo, 110 3BiTbHEeHHS [1eHciitHOTO (hoHITy VKpaiHu Ta IHIIMX OpTraHiB Iep>KaBHOT Blla-
T B1JT CIUTaTH CyJIOBOTO 300py HAIajI0 MOXIIMBICTh 3A1MCHIOBATH 3aXUCT IHTEPECIB IEPXKABHU Mij
9ac CTSATHEHHS 3a00prOBAHOCTI O CILIATI Pi3HUX IUIATEXiB, BHECKIB Ta IIPU IIPU3HAYCHHI 1 BUTUIATI
PI3HUX BUJIB I€P>KaBHUX JIOMIOMOT Ta BHILIAT, YCTAHOBJICHUX 3aKOHOAaBCTBOM.

He3spaxkarouu Ha iCHyBaHHs MO3UIIIT PO T€, 10 CYJ0B1 BUTPATH HE MOBUHHI OyTH MEPEeLIKO-
JIOFO JUTsI IOCTYIY JIO CyIy BCIX OCi0 HEe3alle)HO Bij| iX MaHOBOTO CTaHy, IO BIJIOBiIae rapaH-
TYBaHHIO TIPUHIUITY PIBHOCTI, HEOOXITHO BPaxOBYBaTH, IO OIHIM 3 OCHOBOIIOJIOKHHX ACIICKTIB
BEPXOBCHCTBA TIpaBa € MIPHUHIIHII IIPABOBOi BU3HAYCHOCTI, SIKUH Iepeadadae TOTpUMaHHS IIPHHITA-
my res judicata, ToOTO MPUHIIAITY OCTATOYHOCTI PIIICHHS, 3T1IHO 3 SIKUM KOJ(HA 31 CTOPIH HE Ma€
IpaBa IoMaraTucs Meperisay OCTaTOYHOTO 1 000B’I3KOBOTO PILIICHHS JIMIIE 3 METOIO TIOBTOPHOTO
CIIyXaHHS CIIPAaBH 1 TOCTAHOBIICHHSI HOBOTO PillICHHSI.

€BpONEHCHKHUIA Cya 3 TPaB JIOAMHH y CIIPaBi « YCTUMEHKO IPOTH YKpaiHW» AIHIIOB BUCHOB-
Ky, II0 HaI[iOHAJIbHI CyAH, BUPIMIUBIIA TOHOBUTH MPOIYIIEHUH CTPOK OCKAp>KEHHS OCTaTOYHOI
MIOCTaHOBH Yy CIpaBi 3asBHUKA Oe3 HaBeIEHHs BIAMOBIIHUX MPHUYUH Ta CKACyBaBIIHU IOCTAaHOBY
CyIly, HOPYIIMJIM IPUHLUI PABOBOT BU3HAYEHOCTI Ta MPaBO 3asiBHUKA Ha CIIPaBEUIMBUIN CYJOBUI
po3nisaa 3a 1. 1 ¢t. 6 KonseHitii. BinmoiHo, 0yi10 mopyIieHHs boro nojoxeHHs Konsenirii. Bis-
X1 BiJT IIbOTO MPHHIIAITY MOYKJIMBHHU, JIUIIIC KOJH BiH 3yMOBJICHUH 0COONMBHUMHU 1 HerepeOOPHUMH
obcraBunamu (1.1 51, 52 pimmenns €CIIJI y cnpagi «Ps6ux nporu Pocii», m. 61 pimenns €CITJI
y crpaBi «bpymapecky npotu PymyHii»).

[TpuHIMIT MTPaBOBOT BU3HAYCHOCTI O3HAYAE, III0 CTOPOHU HE MAIOTh IIPABO CTABUTH ITUTAHHS
PO MEPETIIsA PIlIeHHS, sIKe HaOpajo 3aKOHHOI CHIIH, JIUIIE 3 METOIO JOCSTHYTH HOBOTO CITyXaHHS
cnpasu (pimenns €CIT «KentsakoB mpotu YKpaiHn»).

3rifHO 3 MPAKTHKOI €BPOMEHCHKOTO Cyz[y 3 TpaB JIIOJJMHU «OJHUM 3 OCHOBHHUX €JIEMEHTIB
BCPXOBEHCTBA MPaBa € PUHIIATI MIPAaBOBO1 MEBHOCTI, SIKHIA CEpeJ1 IHIIOro nepenGaqae o y 6yzu>-511<0—
MY CIIOpi PILLIEHHS CYAY, SIKE BCTYITUIIO B 3aKOHHY CHJTY, He MOYKe OyTH 1ocTaBieHe miJl cymHiB. Cyno-
Ba CHCTEMa, B SIKiil iCHY€ MOXITBICTh HEOTHOPA30BOTO CKACyBaHHSI OCTATOYHOTO CYIOBOTO PIiIlICHHS,
SIK T1e OyIJI0 BCTAaHOBIICHO Y il CIIpaBi, HE BIAMIOBIIAE, SIK TaKa, IPUHIINITY [TPABOBOI IIEBHOCTI, IKAH
CTaHOBHTH OJTMH 3 OCHOBHHUX €JICMEHTIB BEPXOBCHCTBA TpaBa y CBITi CT. 6 § 1 KoHBeHIIi».

BucnoBkn. CynoBuid 3axucT — HeoOXiHa Ta Hale(eKTHBHIIIA TapaHTisd 3a0e3leueHHs
paB i cBOOO MOMMHY 1 TpoMajsiHuHa. CripaBeiIiBe MPABOCYIIs, a, OTKE, i JJOBipa CyCIiIbCTBa
JI0 TIPaBOCY/1/Isl, BUCTYIIA€ O3HAKOIO IEMOKPATUIHOCTI CYCIILCTBA.

[IpaBo Ha CyqOBUil 3aXUCT BXOAUTH J0 MEPETIKy THUX NPaB, IO 3aKPIILUTIOIOTHCS B MiXHa-
POIHMX HOPMATUBHO-TIPABOBHX aKTaX Ta YNHHOMY 3aKOHOAABCTBI YKpaiHH, a TAKOXK 3aXHUIIAIOThCS
€Bporeiicbkoio KoHBEHIII€10 PO 3aXUCT MpaB JIIOAWHHU 1 OCHOBOIIOIOKHUX CBOOO/.

[IpaBo Ha cripaBemIMBHIA CyI — IIe IPABO 0COOH, 3aKpiruieHe y cT. 6 KoHBEHIIIT mpo 3aXucT
TIpaB JIFOJIMHY i 0CHOBOIIOJIOKHHUX CBOOO]I, III0 TAPaHTYE IPAaBO Ha CIIPABEIIMBHY 1 ITyONIIYHUI pO3-
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VIS CIIPAaBU YIPOJOBK PO3YMHOTO CTPOKY HE3aJIC)KHUM 1 OE3CTOPOHHIM CyAOM, BCTAHOBJICHUM
3aKOHOM, T11/1 4aC BU3HAUCHHSI [IMBLUIBHUX IIPaB 1 000B'SI3KIB 0COOM UM I11J1 4ac po3risiy OyJib-SKOTo
KpUMiHAJIbHOTO OOBMHYBau€HHsI, 10 NpeA'aBISETbCS 0CO01.

[ToHOBJIEHHS CyIaMH CTPOKIB Ha OCKAp KEHHS PilliCHb, SIKi HAOpaIX YNHHOCTI, 0e3 HaBe/ICH-
HS TOBYKHUX TIPHYMH 1 CKaCyBaHHS TaKUX PIICHb, IPU3BOMUTE 10 TIOPYIICHHS IPUHIIHIIB PiB-
HOCTI1 YYaCHHKIB IIPOIIECY, TPABOBO BU3HAYEHOCTI, OCTATOYHOCTI PIllIEHHS, TPABOBOT IEBHOCTI.
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