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AIMIHICTPATUBHA ITPABOCYB’€KTHICTbD
OPI'AHIB BUKOHABYOI BJIA/IN SIK CYB’€EKTIB AIMIHICTPATUBHOI'O
HATTIAAY: HAYKOBUM ITIAXIJ 1O XAPAKTEPUCTUKHU

VY crarti 0OrpyHTOBaHO HAyKOBHH MiAXiJ MO JOCTIDKCHHS aJMiHICTpaTUBHOL
MPaBOCyO’€KTHOCTI OpraHiB BUKOHABYOI BIaAW SIK CYO’€KTIB aaMiHICTPaTHBHOTO
HaDIALy. YIOCKOHAJIIEHO CHCTEMATH3allil0 HayKOBOT JYMKH IIOJO CYTHOCTI IpPaBo-
Cy0’€KTHOCTI Ta BUJICHO JIBI TPy HAYKOBUX JOCIIIKEHb, IPUCBIUYEHUX MOLIYKY
ONITHMABHOT (POPMYITH ISl TO3HAUEHHS MicIlsl Cy0’€KTa y MPaBOBITHOCHHAX.

Knruosi crosa: aominicmpamuena npasocyd ekmuicmv, a0MIHICMpPAmMueHuil
Haens0, npagocyd €KMHICmy, HAYKOGULL RIOXIO

B craree 000CHOBaH Hay4HBIM TONXOJ K HCCICIOBAHUIO aJIMUHUCTPATHBHOM
MPaBOCYyObEKTHOCTH OPTraHOB UCTIOJIHUTEIILHOU BIIACTH KaK CyOBEKTOB aIMUHHCTPA-
THBHOTO Ha/30pa. YCOBEPIIEHCTBOBAHA CYIIECTBYIOIIAs CUCTEMATHU3allusl HAyYHbBIX
MOJXOZ0B K COJAEPKAHUIO MPABOCYObEKTHOCTU U BBIJENICHBI JABE T'PYMIbI HAYYHBIX
WCCIICZIOBAaHUM, MOCBALIEHHBIX MOUCKY ONTHUMAIbHONH (GopMysbl 11 0003HaYSHHS
MecTa CyObeKTa B IPaBOOTHOLICHUSIX.

Knrwouegvie cnosa: aomunucmpamusnas npagocybbekmuocmy, aOMUHUCTPA-
MUBHBLI HAO30D, NPABOCYObEKMHOCHb, HAYYHBLIL HOOX0O.

The article substantiates the scientific approach to the study of the administrative legal
personality of executive authorities as subjects of administrative supervision. The existing
systematization of scientific approaches to the content of legal personality has been im-
proved and two groups of scientific research devoted to the search for an optimal formula
for designating the place of the subject in legal relations have been identified.

Key words: administrative legal personality, administrative supervision, legal
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IMocranoBka mpodaemu. HeoOXiHICTh NOCTI/PKEHHSI CYTHOCTI aIMIiHICTPaTHBHOI IpaBo-
Cy0’€KTHOCTI BUHHKAE KOXKEH Pa3, KO aHAII3YIOThCSl TUTAHHSI BCTAHOBJICHHSI Ta peajizarii QpyHK-
i1 cy0’€KTaMy BJIAJIHUX TIOBHOBa)KEHb, 3BYKAIOYH, 110 3a3HAYCHA KaTeropis Mo3Hayae i BijjoOpaxkae
MIPaBOBY CIIPOMOXKHICTh BIATIOBIIHOTO Cy0’€KTa peai3yBaTH 3aBlaHHs, MOKJIa/IeHI HA HbOrO YHHHUM
3aKOHOJABCTBOM. AJIMiHICTpaTUBHA MPAaBOCYO €KTHICTH € 3aBXKIH MPABOBOIO KATErOPI€IO 1 HE MOXKe
ICHYBaTH 11032 IIPaBOM, a 00’ €KTHBALILS MICII 1 poiti Cy0’€KTa BIIaJHUX TOBHOBAYKEHb Y aJMiHICTpaTHB-
HUX TIPaBOBITHOCHHAX BiIOYBAETHCS TUTHKU 32 YMOBH iCHYBAHHSI IIPABOBOI CIIPOMOXKHOCTI 1 MOYKIIABO-
CTi OpaTy ydJacTh 1 BUCTYIIATH Y [IMX MPABOBITHOCHHAX SIK X TOTEHIIHWI Ta/a00 peallbHUil yIaCHUK.

Omisii OCTaHHIX JOCTiIKeHb i My0sikaniii. 3BepHEHHS 10 HAYKOBUX ITyOJNIKAIli CBITYNTH
TIPO TUTIJTHI HANPAIFOBaHHSI IO CYTHOCTI aIMIHICTPATHBHOT MPABOCYO’ €KTHOCTI, PE3EHTOBaHI Y PO-
6orax B.b. ABep’sHoBa, FO.I1. butsika, B.K. Kommakosa, O.B. Ky3smenko, H.}O. Xamanepoi, B.C. Yer-
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BepiKOBa Ta IHIINX BUCHUX. BogHOUAC TEOpEeTHYHI KaTeropii MaroTh HAOYBATH CYy4acHOTO 3MICTY, SIKUii
BiZloOpakae HAMOUTBII 3HAYMMI [Tl PO3BUTKY Jiep KaBH TeH IeHIi. Came TOMY iCHYIO41 HalpalfoBaHHS
BKa3aHHX Ta IHIINX BYCHHX € TIEFO OCHOBOIO, Ha SIKil Ma€ IPyHTYBATHCh ITOJATBIIHI HAyKOBHIA MOIIYK.

MeTta crarTi — OOIpyHTYBAaTH HAYKOBHMHM MiJIXiJ A0 JOCIIIHKCHHS aJMIHICTPaTHBHOI MPaBo-
cy0’€KTHOCTI OpraHiB BUKOHABUOI BJIJIH SIK CYO’ €KTIB aIMiHICTPATUBHOTO HAIVISITY.

BuxJiaeHHsI 0CHOBHOTO MaTepiaJjty. 3BepHEHHS JI0 TTOJI0KEHB TEOpii IpaBa sk 0a30BUX 1070
OyIb-SKOTO TaTy3eBOTO FOPUINYHOTO JTOCII/PKEHHSI JTO3BOJISIE BUJIUTUTH KITFOYOBI TIOJIOKEHHS ITPO CYT-
HICTb IOPUIMYHUX KOHCTPYKIIH «IIPaBOCYO’ €KTHICTEY, TIPABO3IATHICTEY, «III€3MaTHICTBY, IO € JIOTi4-
HO II0B’sI3aHUMH OJIHA 3 OIHOIO.

Tax, C.C. AnexceeB BKasye Ha OXOIUICHHS 3arajbHOIO MPAaBOCYO’ €KTHICTIO, a TAKOX IPaBO-
CyO’€KTHICTIO y JEKIJIBKOX TaTy3siX TpaBa €JMHOI0 KAaTEropi€l0 «IPaBOAI€3NATHICTEY TBOX MOMEHTIB!
1) MOXIIMBOCTI MaTH TIpaBa Ta 000B’A3KH; 2) MOXIIMBOCTI iX caMoCTiiHO 3aikicHioBary [ 1, c. 280].

IOpumaHa KOHCTPYKIIS «IIPaBOMIE3NATHOCTI» Y aAMIHICTPATUBHO-IIPABOBUX BITHOCHHAX Xa-
pakTepHa IS MPaBOCyO €KTHOCTI OpraHiB JepyKaBHOI BUKOHABYOI BIAIHM Y BIJHOCHHAX HIONO a/IMi-
HICTpaTUBHOTO HanIsiLy. Lle o3Havae, 1110 aMIHICTPaTHBHO MPABOCYO’ €KTHI OpraHu JepKaBHOT BIIa
y 3a3Ha4YCHHUX MPABOBITHOCHHAX OJHOYACHO HAJIUICHI aIMiHICTPATHBHO-IIPABOBOK) HOPMOK MOMKIIH-
BICTIO MaTH Ta peaiiyBaTH CBOI MpaBa Ta 000B’s13ki. CTOCOBHO K JIEPKaBHUX CITY>KOOBIIIB BKa3aHUX
OpraHiB y 3a3Ha4eHHX aJIMiHICTPATHBHHUX MPABOBITHOCHHAX OO 3IIMCHEHHS aIMiHICTPaTHBHOIO
HaBLy X MPaBOCYO’ €KTHICTH PO3IULIETHCS HA aMiHICTPATUBHY IPABO3AATHICTH 1 aJMIiHICTpaTHB-
HY Ji€37aTHICTh. AIMIHICTpaTHBHA MPABO3JATHICTH SIBJIsE COOOK 3MaTHICTH OCOOM MaTW IpaBa Ta
000B’SI3KM y aJIMIHICTPAaTHUBHUX MPABOBIIHOCUHAX, a/IMIHICTpATUBHA JI€3/1aTHICTh — 3[IaTHICTH iX ca-
MOCTIIHO peasti3oByBaTu.

Bkazana 0coOJMBICTh aJMIHICTPAaTHBHOI MPABO3JATHOCTI MOCAI0BUX OCIO0 y TPaBOBITHOCH-
Hax OO aJMIHICTPaTHBHOTO HAINLITY MPOSIBISIETHCS Y HACTYITHOMY. HOpMaTHBHO-TIPaBOBIM aKTOM
Ha 3aKOHOJIAaBYOMY piBHI Ta (a00) ykasom I[Ipesumenta Ykpainu, nmocranoBoro Kabinery MiHIiCTpiB
VYKpaiHu BCTaHOBJIECHO TPAaBOBY MOXKJIMBICT pPeasi3yBaTd IIEBHUM OPTaHOM JICpP’KaBHOI BHKOHABYOL
B (PYHKIII Ta BUKOHYBATH 3aBIAaHHS OO 3/IIHCHEHHS aJMiHICTPATUBHOTO HAIIISLY. AJMiHI-
CTpaTHBHA JII€3/IATHICTH TIOCA/IOBOI OCOOM Y BKa3aHMX MPABOBITHOCHHAX BU3HAYCHA TIOCAIOBUMH iH-
CTPYKIIISIMH YH THIIMMH BiJIOMYMMHA HOPMATUBHO-TIPABOBUMH aKTaMH, SIKKMH BCTAHOBJICHO KOHKPETHI
3aBJIaHHS 1 TOBHOBA)KEHHS, SIKI Ma€ BUKOHYBATH BIMOBIHA MOCaI0Ba 0co0a.

v I-OpI/IL[I/I'-IHiﬁ KOHCprKui'l' «aIMIHICTPaTUBHOI MPABOAIEJATHOCT AK MOXIJHOI BiJ] 3arajbHOL
Kareropii «r[paBozues):[aTHOCTl» KOHKPETH30BAHO PAMKaMH TalTy3eBOr0 3aKOHOZIABCTBA Ta MEKAMH T1CB-
HUX TIPaBOBITHOCHHAX [IPABOBY MOKIIUBICTh MaTH i peaJ'IISOBYBaTI/I mpaBa i 000B’SI3KH Cy0’ €KTaMH, SIKi
OepyThb yJacTb y 3a3HaYCHNX aAMIHICTPATHBHIX MPABOBITHOCHHAX.

Pazom i3 TiM, opMyrOUH TEOpPETHYHY MO &JIMIHICTPATHBHOI MPABOCYO’ EKTHOCTI OpraHiB
JICp’KaBHOT BUKOHABYOT BIIAJIU Y TIPABOBITHOCHHAX 010 a/MiHICTPaTUBHOTO HATJISIILY, CITiJI 3BEPHYTH-
Ch 1 JIO TEOPETUYHOI MOJIEMIKH 1[I0 CYTHOCTI PaBOCYO’ €KTHOCTI.

A.B. ITaciyHHKOM BHUIIJICHO JIBA OCHOBHI IMiIXO/IM JIO PO3KPHUTTS CYTHOCTI PaBOCYO €KTHO-
CTi: (pyHKUIOHANBHUI 1 CTPYKTYpHuil. [IpeacTaBHUKY MEPLIOro MiIX0Ay AOCHIIKYBAIH B MEPILY
yepry (pyHKIIOHAJIbHY CTOPOHY MPaBOCYO’€KTHOCTI SIK CKJIAJI0OBOi YACTMHU KOMIUIEKCY MOHSTb,
sIKl XapakTepu3yloTb cy6’exT npasa (O.A. Kpacasuukos, C.O. Jlo3oBcbka, P.O. Xandina). [pen-
CTaBHUKH CTPYKTYPHOTO ITiJIXOIy BH3HAYAIH CYyTHICTH IPABOCYO’ €KTHOCTI 3a TOITOMOTOI0 aHaJIi-
3y ii enemMeHTiB. JIOCTITHUK TaKoK BHIISE HACTYITHI OCHOBHI HANPSMKH JIOCHI/DKEHBb ITPOOICMH
paBocy0’€KTHOCTI: 1) mpaBocyO’€KTHICTh € 0araTo3HaYHUM IOHSTTSAM, 3MICT SKOTO 3aJIC)KHUTh
BiJl TIepelyMOB BUHHKHEHHS MPaBO3JaTHOCTI 1 gie3garHocti (A.B. Benemukro, M.B. Bitpyk);
2) cxianaeTbes 3 npaBo3naTHocTi Ta neBHux npae (A.Il. AmboxiH, b.M. Jlazapes, B.B. Jlantes,
A.B. Minkesuu, b.B. [1xananze, O.1. XapuroHoBa Ta iHi); 3) mpaBocy0’ €KTHICTh TOTOXHA Mpa-
BoznatHocTi (C.M. Bparycs, C.®. Keuek’sin, M.I. Mary3os, }0.K. Tonctoit ta inmi); 4) npaBo-
Cy0’€KTHICTh CKJIAA€EThCA 3 MPABO3AATHOCTI, Jie3naTHOCTI, aenikro3narHocTi (C.C. Anekcees,
J.M. Baxpax, B.K. Konmakos, O.A. KpacaBuukoB Ta iHI1I1), Y TOMY YHCII1 JOCIIIKEHHS, IPEICTaB-
JICHI HATIPAIFOBaHHIMHU, Y SIKUX IIPABOCY0 €KTHICTH CKIIANAETHCS 3 TIPABO3AATHOCTI 1 I€3MaTHOCTI,
a JIeMIKTO3aTHICTh He BUILISEThCS [2, ¢. 23-27].
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Bozanouac HaBe/ieHa BUIIE CHCTEMATU3ALLis HAYKOBOI TyMKH III0JI0 CyTHOCTI IIPaBOCYO’ €KTHOCTI
HE € YCTaJICHOIO 1 OCTATOYHOIO.

TeopeTnyHi HANPAIFOBAHHS Y IIbOMY HAIPSMKY, BPaXOBYIOUH aHai3 PO3BUTKY HAYKOBUX JHOCITi-
JDKEHb, IPICBSYCHHX MOIIYKY ONTHMAJIBHOT (POPMYITH IS TO3HAYCHHS MiCIIs Cy0’€KTa Y TPaBOBIIHO-
CHHAX, MO’KHA CHCTEMATU3yBaTH y ICKUTbKA TPYIL.

Ho mepimoi rpymm MoxkHa BiTHECTH HAayKOBI IOCIIDKCHHS, B SIKUX OTOTO)KHEHO KaTeropu «Tpa-
BO3JIATHICTEY 1 «IIpaBOCYO €KTHICTBY» Ta BHOKPEMIICHO KaTeropno «mie3maTHiCTh». Takuii miaxin MaB
Micre e y 1950-x — 1960-x pokax MHHYJIOTO CTOpigds 1 mepedavyaB MOXiTHHI XapaKTep CIPOMOKHO-
cTi (IpaBoOBOT MOXKIIMBOCTI) MaTH TpaBa Ta 000B’sI3KH BiJl 00’ €KTMBHOTO MPaBa, a JAI€3IAaTHICTD SIK Taka
(hopmye 3narHicTh nmpaBopeanizarii (FO.K. Toncroit; O.B. MutikeBn4). 3po3ymisno, 1o Takuid HayKOBHIA
MIIXIM 32 CY9acHUX YMOB CIIPHUAMAETHCS SIK TOYATKOBHIA, IPOTE HOr0 HASIBHICTH HE MOMKHA ITHOPYBa-
TH, OCOOJIBO BPaXOBYIOUH HOTO BUTOKH 3 00’€KTHBHOIO IPaBa, 10 aKTyali3ye KOHCTPYKILIO «IIpaBo-
JU€3MATHOCT» Y JOCHIKEHHSX 13 IIMBLUILHOTO TipaBa. Tak, y HayKOBiH MyMIli BUCHUX-TIPEICTABHHUKIB
[UBLTICTIKY BH3HAYCHHSI TTOHATTS IIUBLIBHOI MPAaBOCYO’ EKTHOCTI Mepeadadano OTOTOKHEHHS TTOHSATh
MPaBOCYO’ €KTHICTh, IPABO3IATHICTD, Aie3narHicTh (C.M. bparych, O.B. Benenukros, C.®. Keuek’siH).
BpaxoBytoun BkazaHe, BiJIIOBIIHY TPYITy HAYKOBHX ITIJIXOJIB /IO BUPIIIIEHHS TPOOJIEMU CYTHOCTI Kare-
TOpIiif «IPaBOCYO’ €KTHICTHY MOYKHA HA3BaTH BUCX1THMMH 3 00’ €KTHBHOTO TIpaBa.

Ha miaTBepmKeHHs Te31 PO HASBHICT TAKOTO MiIXOY Y Cy9aCHOMY HAayKOBOMY JTOPOOKY CIIiJ
HaBECTH TIOJIOKEHHS ITPO TpaBocyO’ eKTHICTH (aHTII. legal capacity) sik 31aTHICT 0COOM MaTH Mpasa Ta
3AiHCHIOBaTH OE3MOCEPENHBO a00 uepe3 MpeICTaBHUKA FOPUANYHI IpaBa Ta IOpHIUYHI 000B’I3KH, TOO-
TO OyTH Ccy0’ekTOM MpaBa. [IpaBocyO’€KTHICTH — 116 CHHTE3 MPaBO3aTHOCTI 1 JIIE3aTHOCTI, TOOTO Tpa-
BOJII€3/IATHICTh. [3 HEIO HEBIIPUBHO OB’ s13aHa JACTIKTO3/[aTHICTh, OCKUJIBKH IIPAaBOCYO’ €KTHICTH TIEPe/I-
Oauae MOXKJIMBICTb peaizallil FOpUINIHUX 000B’13KiB. BueHi 3BepTaroTh yBary Ha CIiBIaIiHHS Y Yaci,
3JIMTTS BOEJUHO MPABO3JATHOCTI 1 JIIE3ATHOCTI Y pa3i BU3HAYCHHs MPaBocy0’ekTHOCTI [3, c. 740].
Bkazana HaykoBa JymKa Oyia npesentoBana y 2013 poiri pociiicbkumu BaeHnMu J1.B. TuxomupoBoro,
M.IO. TuxomupoBum. JIOTiKO-CMUCIIOBUIA Psifl, SKWAH BiITBOPIOE HAYKOBHIA ITi/IXiJ] 3a3HAYCHUX POCIH-
ChKHMX BUCHHUX MOXKE OyTH MPEACTABICHHUN TaK: «SKIIO — TO — 1HAKIIEY. Y IIbOMY JIOTIKO-CMUCIOBOMY
PAIIi CITOBO «SIKII0Y TTIO3HAYAE MPABO3IATHICTD, CIIOBO «TOY - JIIE3ATHICTD, @ CIIOBO «iHAKIIIE)» — Bi/IMO-
BIZIHO JCNIKTO3/aTHICTh. TaKWil JIOT1KO-CMUCIIOBUI DA BIATIOBIAAE JIOTIMI CTPYKTYpHU HOPMH TIPaBa,
JIe TINoTe3a Mo3Ha4YeHa CJIOBOM <GIKIIIO», AUCTIO3UIIISI — «TOY», & CIIOBO «iHAKIIIE) BiIOOpaXkae CaHKIIIO.

Came Takumii B3a€MO3B’SI30K JIOTIYHUX CTPYKTYP HayKOBOIO nimxony JIB. TI/IXOMI/IpOBOI
M.IO. TuxomupoBa no3Boisie chopMyBaTu r1n0Tesy PO ONUTBHICT PY BU3HAYCHHI 3MICTY aIMiHi-
CTPaTUBHOI IIPaBOCYO’ €KTHOCTI Cy0 €KTIB aJIMIHICTPaTHBHOTO HATIISITY BUXOAWTH 13 IOPHIMIHOI KOH-
CTPYKIIii, 110 Tiepei0avae B3a€EMO3B’ 130K MPABO3IATHOCTI, JI€3IATHOCTI 1 AETIKTO3/IaTHOCTI.

Hactynauit migxin € HalOUTBII TOIIMPEHUM HE TUILKK B TEOpIl MpaBa, a i SBISIE COOOKO
OCHOBY TaJTy3¢BUX FOPHIMYHUX JOCIiKeHb. Llel minxin mependadae BU3HAHHS B3a€EMO3B SI3KY MOTPEO
PO3BUTKY CYCILIBCTBA 1 IPABOCYO’ €KTHOCTI SIK KaTEropii, B sIKii BiI0OpasKeHO KOHKPETU3ALIIIO ITPaBO-
BOTO TIOJIOKEHHS CY0’€KTa y MPAaBOBITHOCUHAX, € 3ac000M (pikCyBaHHS (3aKpIIyIeHHs) KoJia Cy0 €KTiB —
oci0, sIKi MarOTh 31aTHICTh OyTH HOCISIMH Cy0’€KTHBHUX IOPHIUYHHX MpaB Ta 000B’s3kiB. [1pu risomy
MPaBOCYO’ €KTHICTD SIBJIsIE COO0I0 0COONHBE CyO €KTUBHE MPABO, SIKE BXOAUTH JIO CKJIALy 3arajibHUX
npaBoBinHocuH. Ha nymky C.C. AnekceeBa, sk aBTOpa 3a3HAYEHOTO MiAXOMY, HaIlIeHHs 0ci0 mpaBo-
Cy0’€KTHICTIO SIBJISIE COOOIO TIEPIITy CTYIIHB y MPOLECi BOPOBAIHKEHHS IOPHIMIHIX HOPM Y COLiaTb-
HE JKUTTS, IO O3HaJa€e peaybHe BI3HAYCHHS Yepe3 HOPMHU Kolla 0ci0, sIKi MOXKYTh OyTH Cy0’ €KTaMu
mpaB Ta 000B’sI3KIB. BUeHMI TIKPECITIOE KOHKPETU3YIOUY POJIb MPABOCYO €KTHOCTI Y TATy3sX Tpa-
Ba. Tak, ramyseBa npaBocy0’ €KTHICTh (IIUBLIBHA, TPY/IOBA, aIMiHICTPATHBHA TOIIO) BU3HAYAE TATY3b
3aKOHO/IaBCTBA, KA Ji€ CTOCOBHO OCOOM i TAKMM YMHOM KOHKPETH3YE KOJIO TPABOBITHOCHH, y SIKHX
ocoba Moxxe Oparu ydacts (C.C. Anekceen). [Iponosxyroun 3a3nadenni miaxin, C.C. Anekcee dop-
MY€ TEOPETUUHY KOHCTPYKIIIFO MPABOBOTO CTATYCY, AKa OXOIUTIOE MPABOCYO’ €KTHICTh Y €HOCTI 3 iH-
LIMMU 3aTaIbHUMU TIpaBaMu Ta 000B’ s3kamu [4, c. 277, 279; 5, ¢. 380-381]. Takuii miaxin niaTpumye
M.B. Bityk [6, c. 103].

Otxe, IF0 TPYIy HAyKOBHX JOCIIDKCHb MOYKHA HA3BaTH CYCHLUTBHAMH, BPAaXOBYIOUH 0a3yBaH-
HS1 HA BU3HAHHI BUCXIJIHOTO XapaKTepy B3a€MO3B’ 3Ky MK MPaBOCYO €KTHICTIO 1 MOTPeOaMH CyCITiTb-
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ctBa. Iloromkyrouncs y 1inomy, i3 o0rpyHtoBanuM i copmynsoanum migxonom C.C. Anekceesa
ta M.B. Birpyka, THM He MECHILEC CIIPHHUM € IOJIOXKEHHs MPO BTOPHHHHUI XapaKTep Traiy3eBOro
3aKOHOJIABCTBA TA NEPBUHHUI — rany3eBo'1' npaBocy6’eI<THOCTi JiiicHo, B3a€EMO3B’sI30K NPaBOCYO’ €K-
THOCTI 1 cycnmLan noTpeo aKTyam3y€ npoOIeMy BHIUICHHS ranyseBm MpaBoCy0’ €KTHOCTI, TIPOTE
TaKa npaBocy6 €KTHICTh BH3HAYCHA 1 BUTIIABAE 3 raiy3eBHx TIPaBOBITHOCHH, PEIIAMCHTOBAHUX HOP-
MaMH BiJITOBITHOTO TAJIy3¢BOTO 3aKOHOJABCTBA. Y 3B’S3KY 13 BKA3aHMM, MOKHA 3a3HAYUTH TIPO TIep-
BUHHUI XapaKTep rajry3eBOro 3aKOHOIABCTBA 1 BTOPHHHHI — raTy3eBoi PaBoCyO’ €KTHOCTI.

3a3Hayarouy Npo raxy3eBy NpaBOCyO’ €KTHICTP SIK 37[aTHICTh 0COOM OyTH YYaCHHMKOM TpaBo-
BIZIHOCHH Ti€i uM iHIIOI ramy3i nmpaBa, C.C. ANeKceeB MiAKPECIIOBaB 11 3HAYCHHS 3 MO3MIIINA KOH-
KpETH3allil MPaBOBUX HOPM, SIKUMHU BCTAHOBIIIOETHCS TPABOBE MOJOXKEHHS IUX ocib. Ilopsia i3 ra-
Jy3€BOIO BUJICHO CIIEIiaJIbHy MPaBOCYO €KTHICTh — 1€ 3aTHICTh 0COOM OyTH YYaCHUKOM JIMIIE
MIEBHOT'O KOJIa MPaBOBIIHOCHH Yy Me)kaxX MeBHOI ramysi npasa [5, c. 383-386]. Bkasyroun npo Je-
TKTO3ATHICTH SIK CIIPOMOXKHICTH 0COOM HECTH IOPHIAMYHY BiITOBINaIbHICTH 32 BUMHEHI MIPABOIO-
pymienns (aernikru), C.C. AnekceeB Ha3MBaB 11 IE OJHUM MPOSBOM TPABOCYO’ €KTHOCTI, MOPS i3
MPABO3JIATHICTIO 1 Ji€31aTHICTIO. BUeHWit Bi[3Ha4YaB BiJICYyTHICTh y OUTBIIIOCTI BUTIAJIKIB HEOOXITHO-
CT1 BUJIUIATH JICTIKTO3aTHICTh. SIKIIO TIeBHA 0c00a Mae MPaBOCyO €KTHICTh, TO THM CAMUM BOHA 1
nernikro3narHa. Jlemikro3narHicts, Ha tyMKy C.C. AnekceeBa, sBIIsie COOOI0, 10 CYTi, OJIHY i3 CTOPIH
MpaBOCy0’ €KTHOCTI, a BiAMOBIAIBHICTh y KIHIIEBOMY BUITAJIKY 1 € OJIHUM 13 BUJIIB HECEHHS FOPHIHY-
HUX 000B’s13kiB [1, ¢. 281].

Cniz 3a3HaUMTH, 10 MiJX1[, 32 IKUM BU3HAIOTHCS IIPOSIBU MPABOCYO €KTHOCTI, a He ii eJleMeHTH,
HE €JIMHUI.

Ha nymKy BYeHHX, IpaBOCYO’€KTHICTB € OIHIEI0 3 000B’SI3KOBUX IOPUANYHHX MIEPETyMOB Ipa-
BOBIJTHOCHH, MOYKJIMBICTIO UM 3/IaTHICTIO 0COOM OyTH Cy0’€KTOM Mpapa 3 yciMa BiAMOBIIHUMHI HACII]I-
KaMH. Ii eleMeHTaMu €: 1) mpaBoO31aTHICTh; 2) Ji€3aTHICTb; 3) JETKTO3/IATHICTh SIK 3/1aTHICTh BiJIIOBI-
JIATH 3a IUBLIBHI MIPABOMIOPYIICHHS (ICTIKTH); 4) OCY/IHICTh — YMOBa KPUMIHAIBLHOT BIITOBIAATEHOCTI
[7, c. 444-445]. Takuii TioxiJx MOKHA BUJIUTMTH, OCKUIBKH, HAa BIIMIHY BiJI IONIEPEIHIX, Mepen0adeHoO
BHU3HAHHSI TPaBOCY0’€KTHOCTI SIK TEPEIyMOBH HAaOyTTs 1 peamizamii cy0 eKTHBHHX MpaB. 3a3HAYEHO,
110 MPaBOCYO €KTHICTD € MOCTIHHUM IPOMAJISTHCBKUM CTAaHOM OCOOH, HE BIIACHE BOJIO/IIHHS MPaBaMH,
a repelyMOBOIO, 3[IaTHICTIO 31100yBaTH 1 3/1iiCHIOBaTH Cy0’ €KTHBHI IipaBa. Bu3HaHO, 1110 MpaBocyO €K-
THICTH B YCiX OJIHAKOBA, X04a ICHY€E PI3HULIA Y 3MICTi IpaBoCcy0’ eKTHOCTI (HaOOpi CyO’ €KTHBHUX IIPaB)
y KOKHOT 0co0u. MOMEHT Tiepexoly MpaBoCcy0d’€KTHOCTI y Cy0’€KTHBHE MPABO HACTAE 3 MOSIBU FOPU-
JyHoro (daxry [8, c. 535-536].

BucHOBKH. Y3araipHIOIOYH HABEICHI HAYKOBI ITAXOAW IIOAO BH3HAYCHHSI CyTHOCTI IPaBO-
Cy0’€KTHOCTI, MOKHA BKa3aTH Ha J[BA KJIFOYOBUX MOMEHTH, SIKi TIOKJI[ICHO B OCHOBY XapaKTEPUCTHKA
MPaBOCYO’ €EKTHOCTI SIK 3araibHOI IPABOBOI KAaTETOPii:

1) BUCXIiIHI SIBHIIA, IO TTO3HAYAIOTHCS HA 3MICTI TIPABOCYO’€KTHOCTI — 00 €KTHBHE MPABO UM
BI3HAHHSI B3a€MO3B SI3KY IIPABOCYO’ €KTHOCTI 13 CYCIIUTBHIMH ITpoIiecamMu. 3a IEePIINM BUCX1THIM SIBU-
IeM ToJIeMiKa 1010 MOMEHTY BUHMKHEHHS MPaBOCYO’ €KTHOCTI HA0yBae CXOMAaCTUYHOTO XapaKTepy,
OCKIJIbKU 00’ €KTHBHICTB MpaBa HaJla€ caMe TaKUi XapakTep MPaBocyO €KTHOCTI K PABOBOMY SIBUIILY.
3a HACTYIHUM — IPYTUM BUCXIJTHIM MOMEHTOM, KOJIM BH3HAETHCS B3a€MO3B’SI30K MPABOCYO’ €KTHOCTI
13 CyCHUIbHUMH IPOIecaMu, 0€3yMOBHO BUHUKAE ITUTAHHS [IPO MOMEHT BHHHKHEHHS IPABOCYO’ €KTHO-
CTi, ICHyBaHHsI MPaBOCYO €KTHOCTI Ta ii MPOsIBY;

2) CTPYKTYPHO-JIOTTYHUH UM JIATEKTHIHUH TTIX1 [IIOJI0 XapaKTePUCTHKU TPaBOCYO’ €KTHOCTI.
3a CTPYKTYpHO-JIOTTYHUM ITiIXOJ0OM BHU3HAETHCS ICHYBAaHHS €JIEMEHTIB MPABOCYO’ €KTHOCTI, KUJTbKICTh
SIKUX, SIK CBITYUTH MPOBEICHII HAYKOBUH aHAaJIi3, MOYKe OyTH PI3HOIO, & TAKOXK PI3HUM MOXKe OyTH 1 iX
CKJIaJ. 3a JialeKTHIHNM ITiIX0JI0M JI0 BU3HAYEHHS CYTHOCTI PaBOCYO €KTHOCTI HAOyBae KITIOYOBOTO
XapakTepy JUHAMiKa PO3BUTKY MPAaBOCYO €KTHOCTI SIK MPABOBOTO SIBHIIA, IO 00 €KTUBHO HE MOXKE
OyTH CcTaTMUHUM. 32 AIaJICKTUYHUM MiIXOJ0M MPAKTHYHO HE BUHUKAE MPOOIEM i3 BUIUICHHSAM JIOTi-
KO-CMHCJIOBOTO psifty, AKWH (DaKTUYHO MO3HAYa€e CcTajil JMHAMIKU [IPaBOCYO’ €KTHOCTI, 1110 TOB’sA3aHi
MDK CO00I0 1 HE MOXKYTh OyTH PO3IISIHYTI BUOKPEMIIEHO OIHE BiJ OTHOTO — «3JaTHICTh MaTH NpaBa —
3IaTHICTb CAMOCTIHHO peasTi3oByBaTH IIi [IpaBa — 3aTHICTh HECTH FOPUANYHY BIITOBITAIBHICTE 32 MO-
PYILICHHS, TOMYIIEHI Mijl yac peatizallii Hux npaey. Skpa3 MaJTeKTHYHUNA MiIXi/] 1 T03BOJISIE BCTAHO-
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BUTHU JIOLJIBHICTh BUIUICHHS 3aTaJIbHOT Ta CielialIbHOT a/IMiHICTPAaTUBHOI MPaBOCYO €KTHOCTI OpraHiB
JIep’KaBHOI BUKOHABYOI BIIaJIM y TPABOBITHOCHHAX LIO0 aMIHICTPAaTUBHOTO HAIVISTY, IO BPAaXOBYE
B3a€EMO3B 130K MK OpraHOM BUKOHABYOI BIIA/IU 1 IOCAI0BOIO 0CO0010, sika HaOyBae Mpasa Ta 3/11iCHIoE
000B’s13KH, MMOXIJIHI BiJl KOMITETEHIIIi OpraHy BUKOHABYOI BIIa/H, a BiIMOBIIHI ITpaBa i 000B’SI3KH HE €
THTUBITyaJTi30BaHUMH, OCKLTBKH TI0CaI0Ba 0c00a, PeaTi3yrour TTOBHOBaKEHHS, BUCTYIIAE HE BiJl CBOTO
IMEHI, a BiJ IMeHi Jiep>KaBH, 3aBJIaHHS SIKOi BUKOHYE.

Excrparonrordn Mo TeopeTHYHy MOJIeNh Ha TIPaBOBITHOCHHH Y cdepl aaMiHiCTpaTHBHOTO
HAIJIsITy, MOXKHA BKa3aTH Ha JIOLUIBHICTh BUJIUICHHS 3araJibHOT aJIMiHICTPAaTUBHOI MPaBOCYO €KTHO-
CTi OpraHiB BUKOHABYOi BJIaJM Y BKA3aHUX NPABOBIAHOCHHAX 1 CIEHiaJIbHOI — SK aJMiHICTPATUBHOI
MPaBOCY0’€KTHOCTI TIEBHOTO OpraHy (OpraHiB) BUKOHABYOi BIaJW y MPaBOBIAHOCHHAX 31 3IiCHEH-
HS aJMIHICTPaTUBHOTO HAMVISIY MEBHOTO BUAY: ACPKABHOTO CAHITAPHO-EIIiIEMiONOrTYHOTO HAIISIY,
JIep’KaBHOTO HAIAAY (KOHTPOIO) y cdepl Tocnonapehkoi MisIbHOCTI, HAIANY Y chepax moxekHOi
1 TEXHOT€HHOI OE3IIeKH, IEPIKABHOTO PHHKOBOTO HAIVITY, KOHTPOJIO y cepi OBOIKEHHS 3 BiIXO0Ia-
M. [Ipu 1boMy 3a crierudiKor MPaBOBITHOCHH Ta FOPUANYHUMHI HACIIIKAMH CJTiJT OKPEMO BUILTATH
AIIMIHICTPATHBHY TPABOCYO’ €KTHICThL Cy0’€KTIB aIMIHICTPATHBHOTO HAIVISY 3@ 0CO0aMHU, 3BUILHEHH-
MH 3 MiCIIb TI030aBJIeHHS BOJII. BKa3yroun Ha 3arajibHy 1 CliemialibHy aJIMiHICTPaTUBHY MPaBOCYO’ €K-
THICTh OpraHiB BUKOHABUOI BIIAJIN Y BIITHOCHHAX IIIO0 aJIMiHICTPATUBHOTO HAIIISTY, CIIIJT BUIUTHTH Ti
MIPOSIBU: aJIMiHICTPaTHBHI IPABO3IATHICTD, JII€3AATHICTD 1 IETKTO3AaTHICTh. BiacHe, Ha mposiBy, a He
Ha €JIEMEHTH CJIiJl BKa3yBaTH, BUIULIOUN aIMiHICTPAaTUBHI PABO3IATHICTH, JI€3/1aTHICTh 1 IEIKTO3-
JIATHICTb, OCKLIBKHU caMa 1o co0i KoXKHA 3 BUALICHUX KaTeropiil Mo3Havae MpaBoBe SBUILE, MEXI KOO
€ PYXOMHMH, OCKUTbKH KOYKHE TaKe SIBHIIE, Oyly4r OXOIUICHE 3araJlbHUM SIBUILEM aJMiHICTPaTHBHOI
MIPaBOCY0’ €KTHOCTI, B3a€EMOIIOB’sI3aHE OJIHE 3 OJHUM. Tak, IOpUINYHA KOHCTPYKLIS aJMiHICTpaTuB-
HOI TIPaBOCYO’ €KTHOCTI OpraHiB BUKOHABYOI BIIAH Y BITHOCHHAX MIOAO aMIHICTPAaTUBHOTO HAIVISTY
nepedayae peasizaliio Takoro JOTIKO-CMHCIIOBOTO PSTY: «3aTHICTh MaTH IpaBa — 3IaTHICTh CaMo-
CTIHHO peaJri30BYBATH I1i PaBa — 3aTHICTh HECTH FOPHIMYHY BIIIOBIABHICTD 32 TIOPYIIICHHS, JIOITY-
IIEH1 11T Yac pearizamii ux npapy. Toxk, BpaXOBYHOUH TaKHid JIOT1KO-CMHCIIOBUH PsijT, TIPO aJIMiHICTpa-
THBHY IIPaBOCY0 €KTHICTh OpraHiB BUKOHABYOI BIIAH y NPABOBITHOCHHAX LIOJ0 aIMiHICTPAaTHBHOTO
HaIISTy MOJKHA 3a3HAYATH 1 SIK TIPO TIPABO/I€3IaTHICTH 00 PO aMiHICTPAaTHBHY MPABOCIPOMOXKHICT
3a3HaYEHUX OpraHiB BUKOHABUOI BIaau OyTH MOTEHIIHHMM (Ta 32 HASBHOCTI MiJCTaB — PEAbHUM)
YYaCHHKOM IPABOBIAHOCHH LIOJI0 aIMIHICTPaTUBHOTO HamsAay. BogHowac ciif BUALIATH O0COOIMBOC-
Ti aIMIHICTPATUBHOI IPaBOCYO’€KTHOCTI OpraHiB JIep>kKaBHOI BUKOHABYOI BIIaM Ta aJJMiHICTPATUBHOL
paBoCy0’ EKTHOCTI iX OCAI0BUX 0Ci0, BPAXOBYFOUH 3aKPIMUICHHS Y YAHHOMY 3aKOHOJIABCTBI 32 OCTaH-
HIMU JETIKTO30aTHOCTI.
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