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KPUMIHAJIBHO-ITPABOBA OIIIHKA HEITPABOCYJHUX PIIINEHb

AKTyalbHICTh TEMH, IO PO3ITISNAETHCS, TIOJIATAE Y TOMY, 110 Ha TEHEpilTHii Jac
MOPYIICHO 0araro KpUMiHAJIBHHUX CIPaB IOJ0 cy/jeH 3a crarTero 375 Kpuminaib-
HOTO KOJIeKCy YKpaiHu. 3 METOI0 3a0e3MeUeHHs] KOHCTUTYLIHHOTO TOpAAKY B chepi
(GYHKIIOHYBaHHS CyIOBOI BIaIU B YKpaiHi, TOTPUMAHHS MIPUHIIMIIIB BEPXOBCHCTBA
IpaBa, OCHOBHHX 3aCajl 3IIMCHCHHS CyJIOYMHCTBA, TIOBard 110 IpaB il OCHOBHUX CBO-
0Ol JTIOIMHY, a TAKOXK 3 METOI0 BUKITIOYCHHS CHTYAIlIH ITiMIHU MTOHATH y TIPaBo3a-
CTOCOBHIH JMiSTIHOCTI Ha TEMEpIlIHIA Yac, TOCTPO MocTae mpodiaema Kauidikarii
3JI0YMHIB, TiepeadaueHuX cTarTero 375 KpuMiHanbHOTO KOJIeKCy YKpaiHH.

Knrouosi cnosa: nenpasocyoue piuienns, He3akoHuutl eupok, cmamms 375 Kpu-
MIHAILHO20 KOOeKCy YKpainu, HenpasocyoHicmy, He3AKOHHICMb, cy005, chanbcugi-
KOBaHe PIULEHHS.

AKTyaJIbHOCTh paccMaTpUBacMOil TeMbI COCTOUT B TOM, YTO B HACTOSAILEE Bpe-
Msl UIMEETCS MHOT'O yTOJIOBHBIX IPOU3BOJCTB B OTHOIIEHUHU Cyineil mo crartee 375
YronoBHoro kozpekca Ykpaussl. C 11e1bt0 o0ecreueHts KOHCTUTYLIMOHHOTO MOpsiiKa
B cdepe GYHKIMOHUPOBAHHS CyAeOHON CHCTEMBI B YKpauHe, COOMIONEHNS TPUHIIN-
[I0OB BEPXOBEHCTBA IPaBa, OCHOBHBIX MOJIOKEHUI OCYLIECTBICHUS CYIOIMPOU3BOJI-
CTBa, yBa)XEHMSA K IpaBaM M OCHOBHBIM CBOOOJIAM YeIOBEKa, a TaKKe C IIEJbI0
UCKJTIOUCHHS CUTYAIHi IOIMEHBI TOHATHH B TIPAaBONPUMECHUTEIBHON ACATEIFHOCTH
Ha CETOAHAIIHUK ACHB, TUCCKYCHOHHOM 1 TpeOyIomeil BHUMAHUS SBISETCS pooiie-
Ma KBaJTH(UKaIMN IPeCTyMICHUH, IPeTyCMOTPEHHBIX CTaThel 375 YromoBHOTO Ko-
JeKca YKpauHbl.

Kniouesvie cnosa: nenpasocyonoe peuienue, He3aKOHHbLU NPUSO6OD, CMAMbS
375 Yeonoenozo kodexkca Ykpaumvi, HenpasocyoOHoCmy, He3AKOHHOCb, CY0bs, (hab-
cuguyuposannoe peutetue.

The relevance of the topic covered by this article lies in fact that to date there
have been initiated a lot of criminal proceedings in respect of judges in accordance
with article 375 of the Criminal Code of Ukraine. In order to ensure constitutional
order in the sphere of functioning of the judicial authority in Ukraine, to abide by the
principles of the supremacy of law, basic means of implementing the procedure in
Ukraine, respect to the fundamental human rights and freedoms, and with a view to
exclude cases of the concept confusion in law-enforceable activity, at the moment the
problem of definition of the crimes foreseen by article 375 of the Criminal Code of
Ukraine is particularly acute.

Key words: unjust decision, unlawful sentence, article 375 of the Criminal Code
of Ukraine, miscarriage of justice, illegality, judge, falsified judgment.
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Beryn. BignosigHo g0 crarti 375 Kpuminansraoro koaekcy Ykpainu (nani — KK Ykpainn),
a caMe — MOCTaHOBJICHHS CYIEI0 (CyAIIMH) 3aBiIOMO HEMPABOCYHOTO BUPOKY, PIlLICHHS, YXBaJIN
a0o0 MMOCTaHOBH, B JiepKaBl YKpaiHa 3aKkpiIuIeHO BiAMOBIJAIBHICTb 3a MOCATAHHS Ha OJIHY 3 Haii-
BaXJTUBIIIMX CYCIIJIbHO-TIPABOBUX BIJTHOCHH, SIKI BHHUKAIOTh TPH 3IIHCHEHHI TPABOCY/IIS.

AKTYyaJbHICTh TEMH, [0 PO3IVIIIAECTECS, TIOJISITAE Y TOMY, IO Ha TEMEePIlIHiil Yac mopyre-
HO 0araro KpUMIiHAJILHUX CIIpaB moao cymiei 3a crarrero 375 KK Ykpainu. Tak, BHeceHO 0 06a3u
€P/IP 542 xpuMiHaIbHI IPOBAHKECHHS, B IKHMX 3raIyeThes mijo3pa 3a cT. 375 KK, i Hemae somHoro
PO3YMiHHSI IIOJIO CKJIAy caMoro 3j10unHy 3a mieto crarrero [1]. e y 2012 poui Trotrorin B.1,
Kamina O.B. Ta Titko [.A. 3a3Hauanyu npotunexHe: «JloBomi MO3UTHBHUM (PAKTOM BBa)KaJHU Te,
110 BUIIIEBKAa3aHa HOPMa KPUMIHAJIBHOTO 3aKOHY 3aCTOCOBYBasacs BKpai pinko» [2, c. 42].

Curyaris, sKa CKJjajacsi Ha CbOTO/HI 3 KUTBKICTIO TIOPYIICHUX MPOBAXKEHb LIOA0 CYJIB
3a ct. 375 KK ckiajgHa, mpo 1o cBiYUTh 3BepHEHHS Buoi paau npaBocyaad i3 3anurom 1o [e-
HEpaIBEHOTO POKYpopa Ipo HaTaHHs iHPOpMAIii CTOCOBHO PO3KPHTTS 1 PO3CITiAyBaHHS BHECCHUX
10 €IMHOTO PEECTPY JOCYITOBHX PO3CIITyBaHb 3asB IIOI0 MOCTAHOBICHHS CYAISIMH 3aBIIOMO He-
MPAaBOCY/THUX PIllICHb.

BinmoBinHo g0 yactuHW derBeproi crarti 62 OcHoBHOTO 3akoHy Ykpainu: «Y pasi
CKacyBaHHs BHPOKY CYAy SK HEIPAaBOCYIHOTO JEpkKaBa BiAIIKOJOBYE MaTepiasibHy i MOpAaIbHY
KOy, 3aBJaHy O€3ITiJICTABHUM 3aCYIIKCHHSIM).

Bonnouac 3a3naueHa HopMa OCHOBHOTO 3aKoHY YKpaiHH HE PO3KPUBAE 3MICTY MOHSTTS «SIK
HENpPaBOCYTHOTO», BHACIIJOK YOTO MPaKTHYHA peaizallis [bOro MOHSATTA MPU3BOAUTH 10 HEO-
HAKOBOTO TIYMa4y€HH$, 30KpeMa OpraHaMH JIOCYJ0BOTO pO3CIiTyBaHHs, KOHKPETHUX il cynniB
3 YXBaJECHHSAM CYJOBHX pillleHb Ta, 3 1HIIOro 00Ky, (OopMy€e LIOAEHHE HEOJHO3HAUYHE ([OBUIBHE)
TIIyMA4eHHS IIbOTO TIOHSTTS B Pa3i MPaKTHYHOTO HOTO 3aCTOCYBaHHS.

IMocTanoBka 3aBaaHHA. MeTOIO CTATTI € pO3NIA MPOOJIeM KBaui(hiKallii 371049MHIB, ITepel-
OaueHuX crarrero 375 KpuMiHanmbHOTO KojieKcy YKpaiHM Ta TIIyMadeHHS TEPMiHY «HETPaBOCYII-
HE», BKUATOTO B yacThHi 4 crarti 62 KoHcturynii Ykpainu.

PesynbTatn gocaimkenns. [IpaktiaHa HEOOXiTHICTH OQIIIHHOTO TIIyMaueHHS TEPMiHY
«HETIPaBOCYIHE», BXKUTOTO B YaCTHHI 4eTBepTiit crarti 62 Koncturyuii Ykpainu, y B3a€MO3B’SI3Ky
3 HACJIIKAMU CKacyBaHHs BUPOKY 3yMOBJICHA THUM, 0 3a3HAYCHE MOHATTS HE OTPUMAIIO KOHKpe-
TH3alli1 B IO€AHAHHI 3 TOHATTSIMH «HE3aKOHHICTBY 1 «HEOOIPYHTOBAHICTEY Y )KOJHOMY 3aKOHOJAB-
4OMYy aKTi YKpaiHHu, a 1ie € pU3UKOM [TOPYILIEHHS IpaB IPOMa/IsiH Ha CIIpaBeIMBUNA CyIOBUH 3aXHCT
1 TapaHTIHHY 3aJeKHICTh CYAIIB i Yac 3IHCHEHHS] HUMHU TIPABOCY/IS.

OnHi€r0 3 KIIIOYOBHX BIUMOT JI0 CYJOBOTO PIillICHHS € HOT0 MpaBOCYAHICTh. Lle ropunuanmii
KpUTEpiH, JOTPUMAHHS SIKOTO TIEPEBIPSIFOTh CYJM BUINKX 1HCTaHIIN. [IpaBOCYIHICTh € OCHOBHOIO
BHMOTOIO SIKOCTI CYJIOBOTO PIllICHHS, IMOPYIICHHS SKOi € MiJICTABOI0 JUIA CKACYBaHHS YU 3MiHH
CYIIOBOTO PIIlICHHSI.

€uHUI 3aKO0H, Y SIKOMY BJKUTO, aJIe HE PO3KPUTO IOHSTTS «HEIPAaBOCYIHUI», € crarTs 375
KpuMiHanbHOTO KOAEKCY YKpaiHM, MOJOKEHHSIMHU YaCTHHM HepInoi sKoi mepeadadeHo, Mo «Io-
CTaHOBJICHHS CYAJICIO (CYAIIMH) 3aBiJOMO HEMPABOCYTHOTO BUPOKY, PillleHHs, yXBayu abo mocra-
HOB — KapaeThCsi 00MEXEHHSM BOJII Ha CTPOK JI0 I1'ITH POKiB 200 11030aBJICHHAM BOJI1 HA CTPOK Bij
JIBOX JIO T1"SITH POKIiBY.

[Tpu mpoMy Bci iHIIN 3aKOHOAABYI aKTH MaTePiaJIbHOTO i MPOIIeCyaTbHOTO MPaBa He Onepy-
IOTh TIOHATTSIMU «HETIPABOCYIHE PIIICHHS), «HEIPABOCYIHIIA BUPOK», @ MICTITh Y CBOEMY 3MICTi
TTOHSATTS «HE3aKOHHE PIIICHHS», MO0 MIJKPECIOE MPAKTUIHY HEOOXTHICTh TIYMAueHHsI CITOJTY-
YEHHS CJIIB «SIK HETIPABOCY/JHOTO», BKMTOTO B YaCTHHI 4eTBepTiid cTarTi 62 KoHcTuTytii Ykpainu.

Tak, 3rimHO 3 YacTUHOIO mepmor crarTi 1176 LuBinbHOrO Komekcy YKpaiHW «IIKOIa,
3aBgaHa (izmuHii 0co0i BHACTIMOK ii HE3aKOHHOTO 3aCyMKCHHS, HE3aKOHHOTO MPHUTATHEHHS
JI0 KPUMIHAIIBHOI BiJIIOBIJAIbHOCTI, HE3aKOHHOTO 3aCTOCYBaHHS 3a001KHOTO 3aX0/Ty, HE3aKOH-
HOTO 3aTpPUMaHHs, HE3aKOHHOTO HAaKJIaJIeHHS aIMIHICTPATUBHOTO CTSATHEHHS y BUVISIIL apeIlTy Yu
BUITPABHUX POOIT, BIAIIKOAOBYETHCS IEPIKABOIO Y IOBHOMY 00Cs31 HE3aJI€KHO BiJl BUHH I1OCA0BUX
1 cITy>k00BHX 0Ci0 OpraHy, IO 3IIHCHIOE ONIEPATUBHO- PO3IIYKOBY HisIbHICTD, TOCYIOBE PO3CIIY-
BaHHJ, IIPOKypaTypu ado cymy». 3a3HaueHa HOpMa Ma€ CiM YaCTHH, i B KOXKHIH 1AeTHCSI PO HE3aKOH-
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He cyloBe pileHHsA. [lopaaoK BiIIIKOAYBaHHS IIKOAM, 3aBAaHOI HE3aKOHHUMH DPIIICHHSAMH YH
Oe3IsUTBHICTIO CY/y, BU3HAUCHUN YaCTHUHOIO ChOMOIO IIi€i cTaTTi, mepeadavae, Mo BiAIIKOTY-
BaHHS TaKOi IIKOJIM BCTAHOBIIOETHCS 3aKOHOM. Takum € 3akon Ykpainu Bix 1 rpymus 1994 poxy
Ne 266/94-BP «I1po nopsiiok BiAMIKOAYBaHHS [IIKOJIH, 3aBIaHOT IPOMA/ITHUHOBI HE3aKOHHUMH Ti-
SIMH OPTaHIB, IO 3/IHCHIOIOTH ONEPATHBHO-PO3IIYKOBY JiSUTbHICTH, OPTaHIiB JOCYIOBOIO PO3CIIi-
JTyBaHHS, IPOKypaTypH 1 cymy». [IpakTiuHa peanizaiiis 3a0€31e4eHHs BiINTKOYBaHHS 3a3HAUCHOT
IITKOJTA TapPaHTY€EThCS MOPIYHAM 3aKPITUICHHSIM MTEBHOT CyMH KOIITIB y KOJI IPOTpaMHOi Kiacu}i-
kanii Ne 3504030 y nonarky 3 o 3akoniB Ykpainu «IIpo [epxaBHuii Oro/pkeT YKpaiHuy.

OTXe, TpakTUYHA peamizallisi MOPSAKY BiJIIKOAYBAaHHs IIKOAM, 3aBAaHOT HE3aKOHHHM
CYJIOBUM pIIlICHHSM, y IIIIOMY BiATIOBia€ 4acTHHI ueTBepTiit crarti 62 Koncruryuii Ykpainu, mo
Jla€ 3MOTy JIIHTH A0 BUCHOBKY MPO MEBHE OTOTOKHEHHS MOHATh «HETPABOCYAHICTY 1 «HE3aKOH-
HICTB» MiJ Yac iX 3aCTOCYBaHHs, HE3BAXKAIOYH Ha BiACYTHICTh O(DiLiHOI iHTepIpeTalii cTaTTi.

Tako)x YMHHI ITpoIIecyatbHi KOMEKCH YKpaiHH MICTSATh BUMOTH J0 CYIOBOTO pimieHHs. Tak,
BiJIIOBITHO 0 YacTHHU Tmepmoi crarti 159 Komekcy amMiHICTpaTHBHOTO CyJOYMHCTBA YKpaiHH,
gacThHU Tmiepmoi ctarTi 213 L{UBIIBHOTO MPOIECYaIbHOTO KONEKCY YKpaiHW, YacTHHH MEepIioi
crarti 370 KpuMiHAIBHOTO MPOIecyalibHOTO KOJIEKCY YKpaiHH, Cy/I0BE PIlIEHHS MOBUHHO OyTH
3aKOHHHUM ¥ OOTPYHTOBaHHUM.

3 aHayi3y BKa3aHUX CTaTel MPOIeCyaIbHNUX KOICKCIB YKpaiHH BUIUIMBAE, III0 B YCiX BUIIAI-
Kax, KOJIM CyJ{ BUIIIOTO PiBHSI CKACOBYE PIIICHHS CyAy HIDKYOI iHCTaHIIi{, BIH yCTAHOBIIOE MOPY-
LIEHHA CyZI0M HOPM MaTepiajlbHOTO Ta/ado MpoliecyaabHOro Mpasa, BHACIIOK YOT0 CyA0BE PillleH-
Hsl, SIKE CKACOBY€ETHCS, € HE3aKOHHUM. ADO K CyJl BULIIOTO PiBHSI BCTAHOBIIIOE HEIIOBHOTY CYZOBOTO
O3Sy Ta/ab0 HEBIAMOBIMHICTE BHCHOBKIB CYIy, BUKIAJICHUX Yy CYIOBOMY pIlICHHI (pakTHY-
HUM 00CTaBHHAM KPUMIHAIBEHOTO MPOBAKEHHS, BHACIIIOK YOTO CYAOBE PIlICHHS CKACOBYETHCS
SIK HEOOTpyHTOBaHE.

OTOTOKHEHHS TIOHATTS «HEMPABOCYIHICTDY 13 TMOHATTAM «HE3aKOHHICTB» Ta/ab0 «HEeoO-
IPYHTOBAHICTB» MPHU3BE/E 10 TOTO, IO BCi CYJOBI pIlIEHHS, SKi OyJM CKacoBaHi CylaMH ares-
LifHOT Y KacalliifHol iHCTaHIIiH, y TOMY YHCHI PilICHHS, Y KX CY/ IIOMIJIKOBO UM TIEPEIUacHO,
OJTHAK 3a BIJICYTHOCTI rpy001 He0AIOCT] Y 3I0YMHHOTO HaMipy, IIHIIOB IEBHUX BUCHOBKIB, 1 SIKi
BIUITMHYJIM Ha yXBAJICHHS HUM DillleHHs, TOBUHHI BU3HABATHCS HenmpaBocyqHUMH. [IpoTe 3a3Haue-
HE CylepeunTh KOHCTUTYLIHHO-IIPaBOBUM 3acajiaM iCHyBaHHS IPAaBOCYIIS B LILJIOMY.

Tak, nmpakTuaHa peanisauiﬂ HiI[HyHKTy «a» myHKTy | yactuHu nepuioi crarti 106 3a1<0Hy
Ne 1402-VIII, 30kpema, MOAO «IiHIIOTO ICTOTHOTO IOPYIICHHS HOPM MPOLECYaTbHOTO TMpaBa iz
Yac 3IICHEHHS IPABOCYAIS, O HE TAJI0 YYaCHUKaM CYIOBOTO npouecy pealizaliro HagaHux iM
MIpoIleCyalbHUX IIPaB Ta BUKOHAHHS TPOLECYATFHUX O0OB’SI3KIB 200 TPHU3BEIIO 10 MOPYIICHHS
MIPaBWJI 1IIOJI0 FOPUCIUKINT a00 CKIIATy CYILy» MOXE MPHU3BECTH JIO MiIMIHH MOHSAThH «TUCIIHILII-
HapHa BIIMOBIIANBHICTE CY[JIi» Ta «KPUMiHAJIbHA BIAMOBIMANBHICT CY[UIi» B pO3pi3i MUTAHHS
MIPUTATHEHHS CYJUI1 JI0 BiJIIIOBIJAIILHOCTI BHACIIIOK HEA0ATIOCTI .

3a3HaueHe BHIIE TAKOX MEPEKOHYE B HEOOX1THOCTI 0(ilifHOTO TIyMaueHHS MOHSTTS «SIK
HEMpaBOCYTHOro» B yacTHHI 4 cTarTi 62 Koncturyuii Ykpainu.

Agxe, BianoBigHO 10 nmyHKTY 66 Pexomenpaniit CM/Kec (2010) 12 Komitery MiHicTpiB
Paagu €Bpomnu, neprkaBaM-wieHaM MIOAO CYUIIB YCTAHOBICHO, IO TIYMAYCHHS CYIJSIMU 3aKOHY,
OIIIHIOBaHHS (DaKTIB Ta J0Ka3iB HE MOBUHHO OyTH MPUBOIOM JUISl [IMBUILHOT 200 TUCIMITIIHAPHOT
BIJIMOBIIAJIBHOCTI, 32 BUHATKOM BHITJIKIB 3I0YHHHOTO HAMipy 4H Ipy0oi HeT0aIoCTi.

BuxitazieHe minkpecitoe HeoOXiTHICTh YiTKOTO PO3MEKYBaHHS IMOHSTH «HEMPaBOCYIHICTHY,
«HE3aKOHHICTh)» Ta/ab0 «HEeOOTPYHTOBAHICTY JJIsl TOCSITHEHHSI METH 3aXUCTY Cy/II BiJI HEOOTpyH-
TOBAHOTO OOBUHYBAYCHHS.

Ha namre mepexoHaHHS, 3 METOI0 JOTPUMAHHS KOHCTUTYLIHHOTO NMPHHIMUITY «00OB’SI3KO-
BOCTI Cy[OBOTO pillleHHS, 1[0 HAOpajo 3aKOHHOI CHIIN», OKPIM TIYMadeHHsS TEPMiHY «HENPaBo-
CyIHUI», TOTpedye 3’ CyBaHHS TAKOXK MOMEHT BUHUKHEHHS «HETPaBOCYIHOCTI», 30KpeMa, y pasi
CKacyBaHHs CyIOBOTO PILICHHS, Y pa3i HAOpaHHs CYIOBUM PIIICHHSIM 3aKOHHOI CHJIM Ta B pasi,
SIKIIIO TaKe PIMICHHS HE OCKAap)KyBaJoCs Ta/ab0 HE Mirac OCKap KEHHIO 3TiTHO 3 MPHUITHUCAMHU
YHHHOTO MPOIIECCYaTbHOTO 3aKOHOJABCTBA.
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Y wuvactuni uerBepriii crarri 62 KoHcrutynii YkpaiHuH 3aKpilJIeHO 3aCTEpPEkKCHHS
po 00OB’A3KOB1 HACIJIKM OCTAHOBIIEHHS CYAJEI0 0COOIMBOTO PillIeHHS — CKaCyBaHHS BUPOKY
SIK HETIPaBOCYIHOTO.

OTxe, SIKIIO CTOPOHU HE OCKAPIKIIIU CYI0BE PIIICHHS, BAHUKAE HEOOXITHICTh BU3HAYCHHS
MOMEHTY BHHUKHECHHS HETIPAaBOCYIHOCTI, BUXOISTUH 13 3aKOHHOT CHITH PIIIICHHS Ta KOHCTUTYIIIHHOL
BHMOTH CKaCyBaHHsI BUPOKY SIK HETIPABOCYIHOTO Ta 3 OIVIIAY Ha TAKUH KOHCTUTYIIHHUN TIPHHITUIT
3a0e3MeueHHs cTa0lTbHOCTI TIPABOTIOPSIIIKY, SIK 000B’SI3KOBICTh CYZIOBOTO PIIICHHS.

BonHouac 3a3Ha4eHMIA aCTIEKT OPYIITYE TAKOXK TPUHITHIT PIBHOCTI TPOMAJISTH TIEpe]T 3aKOHOM
Ta CTBOPIOE MPABOBY HEBU3HAYCHICTh, OCKIJIBKH 32 HACIIIKAMHU YXBAJICHHS aHAJIOTTYHUX CYTOBUX
pimeHs, Cyas, pillieHHs SIKOTO OYyJI0 OCKap>KEHO 1 CKaCOBAaHO, Ta CY/MS, PIIIEHHs IKOTO HE OCKap-
JKYBaJIOCs, ONUHATHCSA B PI3HOMY MPAaBOBOMY CTaHOBHILI. Tak, AisTHHA MEepHIOro Oyae BBaKaTHCA
3JIOUMHHUM, a JIISTHHS IPyroro — Hi.

Koucruryniitauit Cyn YkpaiHu y CBOiX pIIICHHSX HEOJHOPA30BO 3a3HAuaB, IO, 3TITHO 3
YaCTHHOIO MepIIoro cTarTi § OCHOBHOTO 3aKOHY B YKpaiHi, BH3HAETHCS 1 Ji€ IPHHIIIIT BEPXOBEH-
ctBa npasa. CKJIaJI0BOIO BEPXOBCHCTBA paBa € MPUHIIAI ITPaBOBOI BU3HAYCHOCTI, OCHOBOIO SIKOTO
€ iJes epe0auyBaHOCTI OUiKyBaHHS Cy0’ €KTOM MPABOBITHOCHH BH3HAYCHUX MPABOBUX HACIIJI-
KiB (MPaBOBOTO PE3yNIBTAaTy) CBOET MOBEMNIHKH, SIKa BiJIIOBIIa€ HASSBHUM y CYCITUTLCTBI HOPMAaTHB-
HuM npunucam. Koncruryniiinuit Cyn YkpaiHu y CBOIX PIICHHSX HEOJHOPA30BO HATOJOIIYBAB
Ha TOMY, I110 TIPUHITHIT IPABOBOT BU3HAYEHOCT1 BUMArae SICHOCTI i OTHO3HAYHOCTI IPaBOBOT HOPMH
Ta 3a0e3MeUeHHs TOTO, 1100 cUTYyalii i IpPaBOBIAHOCHHY 3aHIIAIIHICS TepeadadyBaHUMU (TIPABOB1
no3utii Koncrutyuiitnoro Cyny Ykpainu B pimeHHsx Big 22 BepecHst 2005 poky Ne 5-pn/2005,
Big 29 ueprHs 2010 poxy Ne 17-pn/2010, Big 22 rpymast 2010 poky Ne 23 -pri/2010, Big 11 sk0oBTHS
2011 poxy Ne 10-pr/2011) [3, 4, 5, 6].

Takox y Pimenni €Bponeiicbkoro cyy 3 mpas JIOAWHU Y cipaBi «PekBeHbi mpotun Yrop-
mEm» B 20 TpaBHA 1999 poky 3a3HaueHO: «Hopma He MOKe BBaXKaTHCS «3aKOHOM», SIKIIO
BOHa He c(hOPMYIIbOBaHA 3 TOCTATHHOIO YiTKICTIO, SIKa HAaJIa€ TPOMAJITHUHY MOXKJTHBICTD KEPyBaTH-
Csl HEI0 y CBOIX JIiSIX: BiH MOBHUHEH OYyTH 3aTHUM (SAKIIO HEOOX1JIHO, TO 3a JOMOMOTOIO BiJIMOBiJI-
HUX KOHCYNbTallii) nepen0daunT JOCTaTHHOIO MipOIO 3@ MEBHUX 00CTaBHH HACTIIKH, IKI MOXYTh
OyTu cnpuumnHeHi Taxoo aiero. Ilepen6adyBaHicTh IUX HACTiAKIB 3 aOCOMIOTHOIO BIEBHEHICTIO
He ToTpiOHA: TOCBIJ MOKa3ye, IO OO JOCSATHYTH HEMOXKIINBO. X0ua MeBHICTh, 0e3yMOBHO, Oa-
JKaHa, MparHeHHs 3a0e3MeYnTy 11 MoXkKe MPU3BECTH 0 HAIMIPHOI PUTIAHOCTI (CKJIAAHOCTI), X0ua
3aKOH Ma€ 3aBXKIM BiJNOBIIaTH 0OCTaBUHAM, 10 3MiHIOIOTHCA» (11. 34) [7].

Kpim Toro, BiamoBigHo J0 MyHKTIB 5.2 Ta 5.3 €Bponelichkoi xapTii npo 3akoH «IIpo cra-
Tyc cyauiB» M. Jlicabousix 10 mumHsa 1998 poky, JepKaBOK TrapaHTY€eThCs BIIIIKOTYBAaHHS 30HT-
KiB 3a IIIKOJTY, 3aITO/IisTHY B PE3yJIbTaTI MPOTHIIPABHOI MOBEIIHKHA 200 HE3aKOHHUX il CYUII ITij Yac
BHUKOHAHHS HUM CBOTX 000B’S3KiB. 3aKOHOM MOYKE TIepei0adyaTrcs MOXKIIUBICTh, a0H JIepKaBa MOIJIa
MOPYIIXUTH CIPABY 3 METOIO IIPUMYCHUTH CY/JIFO0 KOMIICHCYBATH CyMY, BUIIJIAYEHY JEPKABOIO 3a IIIKOJTY,
3aMojlisiHy HUM, Y pa3i rpy0oro i HEBUIPABAAHOTO MOPYIIEHHS MPABUII, L0 PETYTIOI0TH BUKOHAHHS
000B’s13KiB cynaamu. KoxHa ocoba MOBHHHA MAaTH MOXIIHBICT OCKap>KUTU HENPABWILHO BUHECCHE
pillieHHA B KOHKPETHI CIpaBi 0 HE3aJeKHOIo OopraHy 0e3 HeoOXiAHOCTI JOTPUMAaHHS OKPEMHUX
(dopmanbHOCTEH. Tam, e B pe3ynbrari MOBHOTO Ta PETEIHHOIO PO3IIAY LS OpraH BUSBUTH O¢3-
TIepeYHE MMOPYIICHHS 3 OOKY CYIIL, SIK IIe 3a3HAYa€ThCs B IMYHKTI 5.1, 11eif opran Mae moBHOBaYKCHHS
TIepe/IaTh CIIPaBy Ha PO3NIIA AMCIUILTIHAPHOT 1HCTaHIIIT a00 pUHAWMHI PEKOMEH/TyBaTH 3IIHCHUTH
TaKy Tiepeiaqy OpraHy, o Ma€e BiIMOBITHY KOMIICTEHIIIO, 3T1THO 13 CYIOBUM 3aKOHOM |[§].

Taxkox, rapanroBana ct. 126 Koncturtymii YkpaiHu HeIOTOPKaHHICTh 1 HE3aJIeKHICTh CYIIIB
TOJISTa€, KPiM iHIIIOTO, B TOMY, IO CYA/II0 HE MOYKHA MPHUTTATH JI0 BiATIOBITAIILHOCTI 32 BHHECEHE
HUM cynoBe pimeHns. [Ipore nane nonoxenHs KoHCTUTYIIT Ha CHOTOAHINIHIN Yac 3yXBaJIo MOIH-
PaeThCsl OKPEMHUMHU MPALIBHUKAMU NIPABOOXOPOHHUX OPTaHiB.

Uunna pepakuis cT. 375 KK Ykpainu € iHCTpyMEHTOM 3aMaxy Ta 3aliiKyBaHHS CY[IiB, PO3-
[IpaB HaJl HUMHU, TPUMAHHIM «Ha KOPOTKOMY IMOBIJKY», 100 3pOOUTH X CIyXHSHUMH Ta 3pyd-
HUMH. Yepe3 BUKIIAJICHE BUILE CYIJi CTAIN OOSTHCS, BTPATHIIN IHIIIATHBY Ta PINIydiCTh, TIOBY
KOPIIOPaTUBHICTE.
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B HaykoBuX mpaisix BKa3y€eThCs, 10 BUPOK MOXe OyTH ab0 MpaBOCYyAHUM, TOOTO 3aKOHHUM
Ta OOTPYHTOBAaHHUM, a00 HEMPABOCYHUM, TOOTO HE3aKOHHUM Ta HeoOrpyHToBanuMm [9]. Hayko-
Beub Kapramos O.}0. Bu3Hauae HENpaBOCYIHICTh BUPOKY SIK HOro HEBIAMOBIAHICTH (PaKTUYHUM
00CTaBUHAM IOPHIMYHOTO KOHQIIIKTY, SIKHI TiIIArae CyIOBOMY PO3IVISIIY, IO BUPAXKAETHCS y He-
MPaBIIILHOMY 3aCTOCYBaHHI HOPM MaTepiaibHOTO Ta (a00) mporecyansHoro npaga [ 10]. H.JI. Ksac-
HEBChKa BBaxae, Mo (HiocoPChKO-IPaBOBE MOHSITTS «HEIPABOCYIHICTh CYTOBOTO PIIlICHHS» 03HAa-
4ae BUPKEHY B HENPABUIBHOMY 3aCTOCYBaHHI HEKOMIIETEHTHHM a00 (1) yIepeIKeHHUM CYIICIO
HOpM MatepiaibHOTO 1 (a00) mporecyanbHOro npasa [11].

AHati3 HayKOBHX BU3HAYEHb MOHSTTS «HEMPABOCYIHUI» CBIIUUTH PO HOTO acoriamiio i3
MOPYIICHHSM 3aKOHY, MOPYIICHHSIM MpaBa, a, IK HACIil0K, 1 3 000B’I3KOBUM CKAaCyBaHHAM a0o
3MiHOIO CYJJOBOTO PillIEHHsI B MOPSAAKY alesaiifHOTOo (KacaliifHOTo) neperisy.

TakuM YMHOM, BBRKA€EMO, 1110 y CYKYITHOCTI 3 1HIIMMHU 0O0cTaBUHAMH 000B’I3KOBOIO 00CcTa-
BHHOIO JIJ1s1 KBamiikamii aisHHs 3a crarTero 375 KK Ykpainu, € HassBHICTb CKACOBAHOTO PIllICHHS
CyIly Ta BCTAHOBJICHHS amelsAIiiHO0 Ta (a00 KacaliitHO) IHCTaHIII €10 He3aKOHHOCTI. OKpiM TOTO,
BpPaxXoOBYHOUH crielii(iKy CyCHUIbHUX BIIHOCHH, Ha SIKI MOCSTAE PO3MIISTyBaHUH 37I04MH, HA HAITY
IYMKY, BECTH MOBY PO HEMPABOCYAHICTh MOXKJIMBO JIMIIE 332 HAsBHICTIO BCTAHOBJICHHS TPyOHX
MOPYIIECHh HOPM MaTepiaibHOTO Ta (200) MPOIeCyaIbHOTO MpaBa SK alelsAIifHOI, TaK 1 KacaIlii-
HOIO iHCTaHIi€0. Bka3ane oOIpyHTOBYETHCS THM, IO iCHYBaHHS TPHJIAHKOBOI CYIOBOI CHCTEMH
nependavyae MOXKIMBY TOMIJIKY CyAy 1 Ha CTafii anmensIiifHoOro po3misay Ta CpHse ii yCyHEHHIO
[UIIXOM BCTAHOBJICHHS ICTHHHU JAEKIIbKOMA JIAHKaMH.

AHai3yl0u1d HayKOBY JIiTEpaTypy, BOAUAEThCs, IO MOHATTS «HEMPAaBOCYIHICTHY 1 «HE3a-
KOHHICTB» € TOTO)KHUMH, CHHOHIMaMH 1 HECYTh 1IGHTUYHE HOPMATHUBHO-3MICTOBE HAaBAaHTAKEHHS.
[Ipote aeski daxiBii 3a3Ha4arOTh, 110 CHHOHIMISI B HOPMAaTHBHUX aKTaX B3araji HENpPHUITyCTHMA.
Ha Hamny x TyMKy, y CHOPITHEHHX Taly3sx IpaBa CliiJi BAKOPUCTYBAaBaTH OHI U Ti cami MpaBo-
Bl TEpPMIiHH, OCKUIBKH y MPOTHIICKHOMY JIOITyCTHMO BKJIQJICHHS Y TIOHSATTI PI3HOTO 3HAYCHHS Ta,
SIK HACJIiJTIOK, BAHUKHEHHSI IOMMJIOK y KBauTi(hikaIii i yac 3acTOCyBaHHS KPUMIHAILHOTO IpaBa.

Takok HOpMaJIBHUM Y (DYHKIIIOHYBaHHI CyTOBOI CHCTEMH € CKacyBaHHS pillleHb Cydy Hep-
moi iHcTaHMii BUIMMH cynamu. He Bci He3akOHHI pillIeHHS Cy[iB nepeadadaroTh KPUMiHAIBHY
BiNoBiganbHICTh 3a cTartero 375 KK Ykpainu. Tak, cynoBa moMuIIKa Bipi3HAETHCS BiJl 3aBiIOMO
HEMPaBOCYIHOTO PIlIeHHS, AKi, X04 1 MalOTh OJIHAKOBUW HACIIIOK — CKACYBaHHS B MOPAIKY areJs-
HiHOTO 200 KacaliifHOro MepersLy, poTe He OJHAKOBO TATHYTh KpUMIHAJIBHY BiANOBIAANBHICTD
3a crarreto 375 KK Ykpainu.

BaxmuBrM 17151 BU3HAYCHHS 3MICTY TIOHSITTS «HETIPaBOCYIHUIN Ma€ Taka 03HAKA, SIK HaTlepe
BiJIOME IMOCTAHOBJICHHS TAKOTO BUPOKY. Tak, Cy/uis, SIKUil X04 1 BUHEC HE3aKOHHHM CY/IOBHI aKT,
HE MOKe OyTH IPUTSITHEHHI 10 KpUMIHAIIBHOI BiIOB1IanbHOCTI 3a ¢T. 375 KK Ykpainu, SKiio BiH
HE YCB1JIOMITIOBAaB HE3aKOHHOCTI BUPOKY Yepe3 CIIy’)KOOBY HEJI0AIICTh, HEAOCTATHIO 0013HAHICTh Ta
kBari(ikarito. BuieBkazaHa o3Haka Ja€ 3MOTY PO3MEXKOBYBATH 3JI0YHH, Niepea0aueHU cTaTTero
375 KK VYkpainu i3 cymixaumu crartsimu KK Ykpainu, Hanpuknaz, 367 crarrero.

CIipHUM TaKOX € MOMEHT BUMHEHH:I PO3IVIAYBAHOTO 37I04MHY. Tak, BBAJKAETHCS, IO MOCTa-
HOBJICHHS CY/IOBOTO aKTy 3aBEpIIyeThCS HOro MpOrojOUIeHHSM, TOOTO JOBEAECHHSIM HOTo 3MicTy
JI0 YYaCHHUKIB rpoueccy. Tox, 3JI04MH BBaKAETHCS 3aKIHUEHUM HEMPaBOCYIHHM CYIOBHM aKTOM,
HE3aJIIKHO BiJl Yacy HaOyTTs 3aKOHHOT CHITH, 1Or0 BUKOHAHHS Ta HETATHBHIX HACTIIKIB. SIK IpHKIIa,
JesIKi HayKOBIII BEIYTh MOBY PO HASBHICTH CKJIAAy 3JIOYHHY Y pa3i MOCTaHOBICHHS CYIOBOIO pi-
IIeHHs 0€3 HAJISKHOTO CYIOBOTO PO3IIISIY, SIKUI epeye IIOCTaHOBICHHIO [THOTO PIIICHHS.

Tax, y PiBHeHCBKiil 001acTi Oyi10 BCTaHOBIIEHO, IO CY/JIS BIPOJOBXK AEKITBKOX POKIB (hak-
THUYHO HEe OpaB ydacTi y pO3IIsAl CHpaB, 3HAXOAMBCS 11032 MEXKaMHU CyAy HiJ 9ac po3nIsidy Ta
MIOCTaHOBJICHHS CyJ0BUX pimieHb. CyI0Bi 3aciJaHHS IPOBOINB KEPIBHUK arapaty CyasiB, a Cyaas
3TO/IOM CTaBUB CBilf miAnuc. BBakaeThCs, M0 y TaKUX BUMAIKaX OE€3yMOBHO CIIii KOHCTATyBaTH
HasIBHICTb 370uUuHY, nepeadadenHoro crarreo 375 KK Ykpainu. Ilpore, Ha Hamry IyMmKy, Taka
MIO3UIIis1, BPaXOBYIOYH OCOOIUBICTH Cy0’€KTa JAHOTO 3JI0YHMHY, HE € BIPHOIO.

HixTo He Bee MOBY IO MPIOPUTETHICTE CYII MIEPE]T IHITMMU Cy0’ €KTaMH 3JI0YUHY, IPOTE
MU BIJICTOFOEMO MO3HIIII0 TOTO, IO PIllICHH MOXKe OYyTH BU3HAHUM HEMPABOCYIHUM TITBKH Y pasi
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BCTAHOBJICHHA MOPYIIEHb Yy BUIIIAI HEMPABOCYAHOCTI JIMIIE amnelsiiiHOI a0 KacaliiHow iH-
CTaHLi€l0. | TINBKY AKIIO PIlIEHHS € OCTATOYHUM ITiCIIsi BUHECEHHS HOro Cy/IOM MepIIoi iHCTaHLii
Ta HaOpayo 3aKOHHOI CHJIM, TO 33 HASBHICTIO BCTAHOBJIEHHS O3HAK HENPABOCYAHOCTI OpraHamu
JOCYIIOBOTO PO3CIITyBaHHs, a y IOAAIBIIOMY CyIoM. Taky mpaBoBy mo3uilito copmynroBas Kon-
ctutymiani cyn Pociicekoi @eneparii 18.10.2011 p., ae Oyno Bu3Ha4YeHO, M0 HOpMHU Kpumi-
HATbHO-TPOLIECYaNbHOT0 KoeKCy PO He BiJINIOBIIAIOTh KOHCTHTyui'l‘ i 3akony «IIpo craryc cyauiB
B Pocificpkiit d)ez[epaun» SIKi JO3BOJISIIOTH TMOPYIIyBaTH KpI/IMlHaJILHy cripaBy 3a OOBHHYBaYCH-
HSIM CyJ/IJIl Y BUHECEHHI CBIZIOMO HCPABOCYIHOTO plI]_IeHHH y pasi, KOJIX [1e PillICHHS He CKaCOBAHO.

[Mocunanus Ha Te, 1O MpH nepernﬂzu KPUMIHAIILHOI CTIpaBU CY/IOM aremsIiifHoOT Yi Kaca-
LiHHOT 1HCTAHIIIT HE 3aBXK/IU € MOXKJIMBICTb 3pOOUTH BUCHOBOK PO MOCTAHOBJICHHS CYIJICIO CB1JI0-
MO HENPaBOCYIHOTO PillIeHHS Ta HAasBHICTh TaKoi MOKIIMBOCTI JIMIIE IIJISIXOM MPOBEICHHS CIIif-
YUX Jif y XOJ1 JOKa3yBaHHS Yy KpUMIHAJIbHIN CIIpaBi € XUOHUM uepe3 Te, 10 SKII0 0e3yMOBHUM
BBa)KaTH OOOB’SI3KOBY HAsSBHICTH MOPYIICHb i MAaTEpialbHOTO IMpaBa s KBami(ikamii JisHHS,
TO HE BOAYAETHCSI HEMOKITUBICTh CTAHOBUTH TaKi MOPYIICHHS, IEPEKPyIyBAaHHS HOPM Ta CBIJIOMO
HETIpaBHJIbHE 1X 3aCTOCYBaHHS.

Tak, y cutyartii, sika ckianacsi y PiIBHeHCEKIH 00y1acTi, KBami(iKyBaTH JisTHHSI CYIUII 3a CTaT-
teto 375 KK Ykpainu ciig Oyio 6 nuire y pasi ckacyBaHHS BHHECEHHUX 13 TIOPYIICHHSIM PilllcHb
BUIIMMH CyJaMH. Y TPOTHIIC)KHOMY BHIIQJIKY, BPAXOBYIOUYHM T€, IO KpUMiHAJIbHA BiJIIOBIIah-
HICTh € KpaifHIM 3aX0JIOM Bi/INOBIIaIbHOCTI, 38 HAsSBHICTIO TAKOi MOBEIIHKU CY/AJi 0 HHOTO CIijI
3aCTOCYBAaTH 3aXOAU AUCIMILTIHAPHOI BIAOBIAANBHOCTI y BUINISA/I, HAIPUKIIA/, 3BIIbHCHHS 3 Me-
TOI0 BUKOHAHHS MPEBEHTUBHOI (PYHKIIT KPUMiHAJIBHOTO MpaBa — HEJOMYIIEHHS TaKoi MOBEAIHKH
y MaiiOyTHROMY a00 KBamiikarii ioro nisHb 3a iHmoro crarrero KK Ykpainu (Hampukian ct. 366
KK). BpaxoByrouu BHKIIaIeHE, TIOPYLIICHHS JIHIIE [TPOIECyaIbHOTO IIpaBa IpH MOCTaHOBJICHHI pi-
IIeHHs 0e3 TMoeTHAHHS i3 TOPYIICHHIM MaTepiabHOTO TIpaBa He € TOCTATHIM IS HasIBHOCTI CKJIa-
Iy pO3TISIAYBAHOTO 3704KHY. Tak, HOpyIIeHHS MPOIeCyalbHOTO TIPaBa € MiICTaBOIO IS CKacyBaH-
HS pIIICHHS, aJie He € IiCTAaBOIO IS BU3HAHHS HOTO HEIPaBOCYIHIM.

Came y Takomy koHTekcTi TaranmeB M.C. po3’sicHIoBaB cT. 366 YIIOXeHHS PO MOKapaH-
HSI KpUMiHaJIBHI Ta BUMpaBHi 1885 poKy: «pu BCTAaHOBJIECHHI 03HAK HEMPABOCYAIS Cy/ MOBHHEH,
HE TOPKAIOYHCh (DAKTUUHUX JTaHUX, Y BU3HAHHI SIKMX BiH KEPYETHCS IEPEKOHAHHSAM CyMJIiHHS, IIe-
peiiTu 10 0OrOBOPEHHS — Y BUKOHAHO CYIJICO 3T1THO 3 BUMOTaMH 3aKOHY (OpPMH 1 00psaIu Cyno-
YUHCTBA, HEOOXI/THI JIJISl TOCTAHOBIICHHS PILIICHHS 1 UM HE 3aCTOCOBAHO 3aKOHU, BKa3aHi B PIllICHHI,
BCyIepey MO3UTUBHOMY iX 3HaUeHHIO» [12].

OxpeMo CJTiJT HAaroJOCUTH, MO KBami(ikallis 3a 3JI04MH, nepeadadeHuit crarrero 375 KK
VYkpaiHu, € JOIMyCTUMOIO HE JIUIIE y pa3i CKaCyBaHHSI, a i BHACIIIOK 3MIHH HE3aKOHHOTO CYZ0BOTO
aKTy CYJIOM BUIIIOT IHCTaHIII1.

LikaBuM € MUTaHHS PO3MEKYBAHHS 3JI0YHHY, IO PO3MISIAETHCS, i3 CyMDKHIMHE 3T0YHHA-
MU, HalIPUKJIAJ i3 3I09MHOM, niependadeHnM crarreio 366 KK Ykpainn.

Tak, konmuiHiA rojgoBa Mopo3iBchKoro paiionHoro cyay PocroBebkoi obmacti 6e3 mpose-
JICHHS CyJOBOTIO 3acCiJJaHHs, 3 METOI0 YHUKHEHHS MOKapaHHS 3a 3aTATYBaHHS PO3INIAY CIPaBH,
BHHIC MIOCTAaHOBY NPO BIIMOBY B 3aMiHi paHillie 3aCy’KeHOMY rpoMaIsiHUHOBI 1. yMOBHOTO moxa-
PaHHsS PeaJbHUM IIICJISL TOTO, SIK OCTaHHIM BYMHHUB aIMiHICTPATHBHE MPAaBOMNOpPYIICHHs. PimeH-
Hs cyay Oyio chanbcudikoBaHe, B HhbOMY BKa3yBaJlOCh, 1[0 Y CYJIOBOMY 3acCiJiaHHI HIOUTO Opaiu
YYacTh MiACYIHUN, HOTO 3aXHUCHHK, IIPOKYpPOp, HAYallbHUK YCTAHOBU BHKOHAHHS IOKapaHHS. 3a
UM (pakToM OyJI0 MOPYIICHO KPHMiHAIBHY CIPaBy Ta YXBAaJCHO BHUPOK, SIKMM CyIIs BU3HAHHUHA
BHHHUM y BYNHEHHI 3JI0YHHIB — BHHECCHHS CY/JICIO 3aBiJIOMO HETIPABOCYIHOTO PIlICHHS, CITY)00-
Be mijpoonenHs [13].

[Ipote, BpaxoByrour HasiBHICTh TIOPYIICHHS JIUIIIE TPOIIECYyalbHOTO MpaBa (BiJICyTHS BKa-
31BKa Ha 3aB1JIOMO HEMPABIIBHE 3aCTOCYBAaHHS HOPM MaTepiajIbHOTO ITPaBa 1010 BiIMOBH Y 3aMiHi
YMOBHOTO TIOKapaHHs), Ha HaIlly AyMKY, kBamiikyBaTu distHHS ciinx Oymo 6 auie 3a crarrero KK,
SIKOIO TIepei0adeHo BiAMOBIAANBHICTD 3a CIIy>kO00Be miapoOneHHs. [HTenekTyaibHe miIpoOaeHHs
Mauto 6 Micie y pasi mepeKpydyBaHHS HOPM MaTepiajJbHOTO mpaBa. HexTyBaHH: % HOPM IIPOIIECy-
QIIFHOTO IIPaBa HE € IHTEIEeKTYAIBHIM IiIPOOTCHHSIIM.
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Takox OKpeMOMy pPO3IISAY MiAJsrae crerudika NPUTATHEHHS CyAAiB J0 KPUMIHAIbHOI
BIJIMOB1IaJIBHOCTI 32 IOCTAHOBJICHHS HEMPABOCYAHOTO PILLIEHHS B 1HIIKMX rany3sX MpaBa — LHUBiJIb-
HOMY, aIMIHICTPaTHBHOMY, TOCIOAAapPChKOMY. TaK, IiKaBUM € MUTAHHS MOKJIABOCTI BU3HAYCHHSI
HETPaBOCYIHOCTI 3a09HOTO PillICHHS.

CripHUM y HayIli KpEMIHAJIFHOTO TIpaBa 3aJIUIIAETHCS TUTAHHS [I0JJ0 MOMEHTY 3aKiHICHHS
3II04MHY, TiepeadadenHoro crarreto 375 KK Vkpainu, ocKijabKH HOro He 0yJ10 3aKOHOAaBYO BU3HA-
YEHO Ta 3aKPIIUICHO Y TUCTIO3HIII.

BucHoBku. Takum unHOM, 6€3yMOBHO, cTarTs 375 KK € HOpMO10, 1110 BUKOHYE CBOO 0XO-
pOHHY (YHKIIIO, 1 CyAs MOXKE MPUTATATUCS O BiAMOBIJAIBHOCTI 32 BUMHEHHS TAKOTO 3JI0YHHY.
OnHa 3 HAHOLIBIINX MTPOOIEM — BiACYTHICTB B YKpaiHi CTa0IbHOI KacaliifHoi CyJ0BOT IpaKTUKU
(abo ycraneHoi npeneaeHTHOT CyA0BO1 MPAKTUKH) 00 OyIb-SKOr0 CKIAAy 3JI0YHHY, B TOMY YHC-
711, ctocoBHO TiyMadeHHs cT. 375 KK.

Came mpakTHKa TIIyMadeHHs Ti€l 4 iHIIO0i HopMu npaBa, Hanpukian y CIIA, Kanani, Be-
kit bpuranii, Himeuuwnni, [Tonsimi, JlaTeilickkiit PecnyOmini (Taky poOOTy 31HCHIOIOTH Bep-
XOBHI Cy[OH IIUX KpaiH), 32 BCTAHOBICHUX (DaKTHIHUX OOCTABHH CIIPAaBH MAa€ BU3HAYUTH O3HAKH
ckiany 3nmounHy neHoi crarti KK sk mijcraBu (yMOBH) KpUMIiHANIBHOT BianoBigansHOCTI. Toxmi
MPOKYPOP 3a BIJICYTHOCTI TiJICTAB HE MOXKE 1HIIIFOBATH KpUMiHAJIbHE MPOBAKEHHS MO0 Oy/Ib-
K01 0co0H, B TOMY YHCHi mo/10 cyai 3a cT. 375 KK.

Jst Toro, mo0 yperyaroBaTH MiICTaBH 1 MPOIEAYPY MIPUTATHEHHS CYAIIB 1O KPUMIHATIBHOT
BinnosinanpHOCTI 3a cT. 375 KK, cniuparounch Ha AOCBiJ 3rajlaHuX KpaiH, KacalliiiHa MpaKTHhKa
CMOYaTKy TOBHHHA BUSHAYUTH KPUTEPIl JUCITUIUIIHAPHOT 1 KpUMIHAIBHOI BiAMIOB1IaILHOCTI 3@ J10-
MyIIEH] CyA/1e0 OPYIICHHS Y BUNIAJIKy CKacyBaHHA CYIOBOTO piiieHHs. J{o Toro , npo HeoOXif-
HICTh YCTAHOBJICHHS TaKUX MiJICTaB ineThes y 4U. 3 ¢T. 126 KoHcTUTy1Ii1 B HOBI# penakiiii.

TakuM 9HHOM, PO3IISIHYTa TeMa € 0araToacleKTHOO Ta Pi3HOOIYHO MPOOIEMHOIO Y IIPaBo-
3aCTOCOBHIH JMiSTIBHOCTI, 2 TOMY € BIIKPUTORO JIJIS IIOAJIIIOT HAYKOBOT PO3POOKH.
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