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NEPCIIEKTUBA CTBOPEHHS IHCTUTYTY
HNEHITEHHIAPHUX OMBY/ICMAHIB B YKPAIHI

CrarTs NpUCBSiUEHA MEPCIIEKTUBI CTBOPEHHS IHCTUTYTY IEHITEHIIapHUX OMOY/ICMaHIB B
Vkpaini. YV nyOumikamii po3nissHyTO MUTaHHS HEOOXiJHOCTI Ta MEepeyMOBH 3arpOBaKCHHS
HOBOT'O MEXaHi3My 3aXHCTy IPaB 3aCy/DKEHHX, 30KpeMa IHCTUTYTY IMEHITCHI[IapHOrO OMOY/I-
CMaHa.

Kniouoei cnosa: nenimenyiapnuii omOyocman, opeanu i yCmanosu GUKOHAHHS HOKAPAHD,
3acy0iceHull.

Crarbs IOCBSILIEHA NIEPCIEKTUBE CO3/1aHUs MHCTUTYTA TEHUTEHIIMAPHBIX OMOY/ICMEHOB B
VYkpaune. B myOnukanun paccMOTPEHBI BOITPOCH! HEOOXOIUMOCTH U MPEIITOCHUTKH BBEICHHUS
HOBOI'0 MEXaHM3Ma 3alUThl NPaB OCYXJIECHHBIX, B YACTHOCTH MHCTUTYTa NEHUTCHIIUAPHOTO
oMOyacMeHa.

Kniouegwie cnosa: nenumenyuapnuiii omoyocmeH, opeansl U y4pestcoenus UCHOIHeHUs Ha-
KA3aHUU, OCYHCOEHHDBLIL.

The article is devoted to the perspective of creation of the institute of penitentiary ombuds-
men in Ukraine. The questions of necessity and prerequisite of introduction of a new mecha-
nism of protection of rights of the convictedare considered in the publication, in particular, the
institute of a penitentiary ombudsman.
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Beryn. Binnosigno go c1. 1 3akony Ykpainu «IIpo YmoBHoBaxkeHoro BepxoBHoi Pamm Ykpainu 3
IPaB JIFOAMHUY TAPJIAMEHTChKUI KOHTPOJIb 32 JOACPKAaHHIM KOHCTUTYIIHHUX MpaB 1 cBOOO JIFOIUHH 1 TPO-
MaJITHMHA Ta 3aXHUCT IpaB KOKHOTO Ha TepuTopii Ykpainu il y Mexax ii ropucaukiii Ha NOCTIHHIA 0CHOBI
3nificHIoe YioBHOBakeHM# BepxoBHoi Paqu Yikpainu 3 npas sronunn [1]. Cheporo 3acTocyBaHHS 3a3Hade-
HOTO 3aKOHY € BiJTHOCHHH, 1[0 BUHUKAIOTH MiJl Yac peasizaii npas i CBOOO/ JHOIMHU Ta TPOMaITHIHHA MiX
IPOMAJSIHUHOM YKpaiHH, HE3aJIeKHO BiJ Micls Horo nepeOyBaHHs, iHO3eMLIEM YU 0C00010 0€3 rpoMajsiH-
CTBa, sIKi epeOyBaroTh Ha TepUTOPii YKpaiHH, i opraHaMu Aep>KaBHOI BIIaI{, OpraHaMHU MiCLIEBOTO CaAMOBPSI-
JIyBaHHSI Ta 1X MOCAJIOBUMH 1 CIIy)KO0BUMH 0COOaMHU.

INenitenuiapHa cdepa AepKaBU € OHI€I0 3 HAHOLIBII Uy IMBUX y MIUTAHHAX 3aXUCTY IpaB ocCi0, AKi
Bi/10yBalOTh [TOKAPAHH, & TAKOXK IHIINX CY0 €KTIB MPOIIECY BUKOHAHHS Ta BiJI0yBaHHS MOKapaHb. [HCTUTYTH
MEHITEeHI[IapHUX OMOY/ICMaHiB MIOBUHHI CTATH CKJIaI0OBOK MEXaHi3My HaJIarOJKCHHS J1aJlory MiX 1HCTUTY-
TaMM I'POMaJISIHCHKOTO CYCIIJIbCTBA Ta CUCTEMOIO BUKOHAHHS MIOKapaHb JIep>kaBU. Takuii iHCTUTYT IOBUHEH
MOETHYBATH 3aca/iy KOHTPOJIIO 13 3aca/laMy B3a€MOIi.

[Muranssam AisabHOCTI oMOyacMaHa B YkpaiHi (30KpeMa 1 Creliani3oBaHOT0) MPUCBSITHIM Tparl
Taki BueHi, ak: B.b. bapuyk, JI.B. Tonsk, 1.O. [liakoBceka, K.O. 3akomopna, H.I. Kapmnauosa, JI.M. Ko-
Bajb, O.0. Maiigannuk, O.B. Mapuensk, H.C. Haynik, .M. Henos, O.I1. TTonomaprosa, C.I". ITpuxosabko,
I.B. Cipa, A.O. Tkaniu ta inmi. [IpoTe 11010 MTUTaHh OpPTaHi3alliifHO-IPABOBHUX 3acaj AiSTIHOCTI MEHITCH-
niapHoro omOyjacMaHa B YkpaiHi HayKoBi po3poOKy HUHI BiJICYTHI, 1110 pOOUTH OCHIPKEHHS aKTyaJlbHUM B
YMOBAaX CHOTOJICHHSI.

IMocranoBka 3aBaaHHsl. MeTOIO CTaTTi € aHANI3 Cy4aCHOTO MEXaHi3My 3aXHCTy IIPaB 3aCyKCHHX
oMOysicMaHOM YKpaiHU Ta NEPCIEKTUBU CTBOPEHHS iHCTUTYTY NEHITEHLIapHUX OMOyICMaHiB B YKpaiHi.

Pe3syabratn pociaimkenns. COpusiHHS PO3BUTKY TPOMAJISTHCHKOTO CYCITUIBCTBA € OHIEI0 3 HalBaK-
JIUBIIINX YMOB CTAHOBJICHHSI YKpaiHU SIK JIEMOKpPATHYHOT, MPAaBOBOI 1 colialibHOI JepkaBu. le Hacammepesn
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nepenbadae HamaroKeHHs: e(hEeKTUBHOI B3a€MOJil OpPraHiB BHKOHABYOI BIAJU 3 IHCTHUTYTaMU IPOMaISTH-
CBHKOTO CYCIIBCTBA, 1[0 MOBUHHA 0a3yBaTUCS Ha MapTHEPCTBI, B3a€MO3AIIiKaBICHOCTI B JOCSATHEHHI IIiJIeH,
OB sI3aHUX 13 TPOLIECOM JIEMOKpaTHu3allii BCiX cep Aep:KaBHOTO yIpaBIiHHS 1 CYCHIJIBHOTO YKUTTS, COIIi-
QIIBHO-€KOHOMIYHUM Ta J[yXOBHHM IIPOIPECOM, BCEOIUHUM 3a0e3I1eUeHHSIM 3aXKUCTy MpaB i CBOOOJ JFOIHMHU
Ta rpoOMaJsTHAHA.

EdexTuBHICTh Cy4acHOT AisTTLHOCTI OPraHiB Ta YCTAaHOB BUKOHAHHSI TOKAPaHb BUMIPIOETHCS HE Tijb-
KM 3MEHIICHHSIM PEIMINBY, ajle i MOAANBIIOI T'yMaHi3aI[i€l0 caMoro MpoIecy BUKOHAHHS Ta BigOyBaHHS
KPUMIHAJBHUAX TOKapaHb, 3alPOBAKCHHS HOBITHIX YNPaBIIHCHKUX TEXHOJOTIH, MEIaroriYHuX MpHiOMiB
pOoOOTH 13 3aCyIXKEHUMH, TIOJIIIIICHHIM MarepiajibHOl 0a3u Touo. Takuii CTaH CBIAYUTH PO OE3yMOBHY aK-
TYaJbHICTh AiSIILHOCTI 111010 320€3MeYeHHs IPaB 3aCy/PKEHUX Ta BUKOPiHEHHS TraHEOHHX MTPOSIBIB IPABOBOTO
CBaBLUL 3 OOKY IepCOHAIY, HACHIILCTBA, KOPYIIIIi.

ITonsTTs mpaB, cBOOO/ Ta IHTEPECIB JIFOIUHHM, iX TAPAHTOBAHICTh HE € PIBHO3SHAUHMMH SIK Ha PI3HUX
ICTOPUYHHUX eTanax PO3BUTKY CYCIILIbCTBA Ta JEPKaBU, TaK 1 B PI3HUX KpaiHax cydyacHoro cBiTy. LI HepiB-
HO3HAYHICTh 3aJIEKHUTh HE TUIBKU BiJl MOJITUYHOT, PABOBOI CHCTEMH, EKOHOMIYHOTO PiBHSI, PO3BHUTKY TIpa-
BOBOI KYJIBTYpH JiepkaBu. Bce 11e 00’ €KTHBHO 3yMOBJICHUH HACTI/IOK, a TPUYMHO0, PYIIIHHUM (akTopoM €
cucTeMa IIIHHOCTe|, cucTeMa IpiopUTETiB Hallil, Hapoy, AepxKaBu. Taka cUCTeMa, CBOEIO UEPIoL0, 3aJIEKUThH
BiJl HAsIBHOCTI CIUIBHOTO 1HTEpeCy, 31aTHOr0 00’ €IHATH Halilo, HApoJ, AepkaBy. OTxe, piBeHb PO3BHUTKY,
CTYIIHb F'APAHTOBAHOCTI TpaB, CBOOOJ Ta IHTEPECIB JFOAMHU B KOHKPETHIN KpaiHi 3aJIeKHUTh Bil PO3BUTKY ii
CHCTEMHU IIPIOPUTETIB, SIKY 3yMOBIIIO€ PiBEHb KOHCOJIIIOBAHOCTI CyCHibCTBA [2, . 299].

Koncrutynist Ykpainu, 3acHOBaHA HA BU3HAaHHI TIPaB i cBOOO 0coOM HAHBHILOKO IIHHICTIO, TAKOXK 3a-
Kpinuia, 110 npasa i cBOOOM JIFOIMHHU € HEeBiUy)KyBaHUMH 1 HeropyiHuMH (cT. 21 Koneruryuii Ykpainn),
BOHHM TapaHTYIOThCS 1 He MOXKYTb OyTu ckacoBaHi (CT. 22 OcHOBHOro 3akoHy YKpaiHM), a AepiKaBa BilloBigae
Tiepe;1 JIAWHOKO 32 CBOIO JisUTbHICTh, TOMY YTBEPIUKEHHS Ta 320€3IIeUeHHS ITPaB 1 CBOOOJT JIFOMHU € TOJIOBHIM
000B’s3k0M neprkaBu. Ct. 63 Koncrutyii Ykpainu nepenbadae, 1110 3acy/pKeHH Mae BCl TpaBa JIOIMHH 1 Tpo-
MaJITHUHA, 32 BUHSITKOM OOME)XKEHb, sIKi BU3HAUEHI 3aKOHOM 1 BCTAHOBJICHI BUPOKOM cyay [3].

O.A. Jlykamosa 3a3Hadae, 10 3aKPIIUICHHS] TOTO YH 1HIIOTO Cy0’€KTHBHOTO IpaBa B 3aKOHOIABCTBI
MOBHUHHO O3HAYATH PeaibHy MOXIIMBICT 1HIMBIIAa BUILHO KOPUCTYBATHUCS TICBHUM OJlaroM, YMHUTH TICBHI JTii
B MEXax i B IOPSIKY, 3a3HAYCHUX Yy 3aK0Hi [4, ¢. 95]. 3riqHO 3 TaKMM TBEPKCHHSM, 3aCyIKEHI, K 1 rpoMa-
JsiHE (OJTHAK 31 CIICIiaJbHUM CTaTyCcoOM), MalOTh MICBHI TIpaBa, a BiIMOBIHO, TIEPCOHANI YCTAHOB Ta OPraHiB
BUKOHAHHS TIOKapaHb HAJAUICHUH 000B’sI3KaMH 11010 JOTPUMAHHS Ta peai3allii TaKuX mpas.

OcobnuBHii MPaBOBUI CTAaTyC 3acykeHHUX mnepenadadeHuii KpuMiHaIbHO-BUKOHABUUM KOIEKCOM
Vkpainu. 3okpema ct. 8§ KpuMiHambHO-BUKOHABUOTO KOZIEKCY YKpaiHu mependadae, Mo 3acyKeHI MaroTh
HpaBo:

— Ha oTpuMaHHs iH(popMauii po cBoi pasa if 000B’A3KU, HOPAIOK YMOBU BUKOHAHHS Ta BiJOYBaHHS
MIPU3HAYEHOTO CYIOM ITOKApaHHS;

— Ha TYMaHHE CTaBJICHHS 710 ce0e i Ha MoBary riJIHOCTI, BIACTHBIN JIFOICBKIN 0COOUCTOCTI;

— 3BepTAaTHUCS, BIIMOBITHO 10 3aKOHOIABCTBA, 3 MPOIO3UIIIsIMHU, 3asBaMH 1 CKapramu J10 aJMiHicTparii
OpraHiB 1 yCTaHOB BUKOHAHHS IIOKapaHb, iX BUIIUX OPraHiB, a TAKOX J0 YHOBHOBaXkeHOTo BepxoBHoi Panun
VYkpainu 3 npaB JOIUHA, €BPOIEHCHKOTO Cy/1y 3 PaB JKOAMHH, @ TAKOXK 1HIIHMX BIAMOBIIHUX OpraHiB MiKHa-
POAHUX OpraHi3aliif, WIeHOM a00 YJaCHUKOM SIKHX € YKpaiHa, 10 YIOBHOBaXEHHX 0C10 TAKUX MIXHAPOIHUX
oprasizariiii, Cy/y, OpraHiB MpOKypaTypH, iHIIINX OPTaHIB JepKaBHOT BJIa ({, OPTaHiB MiCI[EBOTO CAMOBPSIILY-
BaHHS 1 00’ €/IHAHb TPOMa/ISH;

— JIaBaTH MOSICHEHHS 1 BECTH JINCTYBAHHS, & TAKOXK 3BEPTATHCS 13 TIPOTIO3UIIIIMH, 3asIBAMH 1 CKapraMu
piIHOIO MOBOO. BifIIMOBII 3aCy/IPKEHUM Jal0ThCsl MOBOIO 3BEpHEHHS. Y pasi BIJICYTHOCTI MOXKIIMBOCTI J1aTH
BIJITIOBI/Ib MOBOO 3BE€PHEHHS BOHA JAa€ThCS YKPATHCHKOIO MOBOIO 3 MEPEKIIaI0M BiJIMOBI/Ii HA MOBY 3BEpHCH-
HSl, SIKMiA 3a0€311e4y€eThCsl OpraHoM ab0 yCTaHOBOIO BUKOHAHHS ITOKAPaHb;

— Ha OXOPOHY 310pOB’sl B 00Cs131, BcTaHOBIeHOMY OCHOBaMH 3aKOHOJIABCTBA YKPAiHU IPO OXOPOHY
370pOB’sl, 32 BUHATKOM OOMEXEHb, IepeadadeHnx 3akoHOM. OXOpoHa 30pOB’sl 320€31eUyEThCS CUCTEMOIO
ME/IMKO-CaHITapHUX 1 03710pOBYO-IIPODITAKTUYHUX 3aXOIB, @ TAKOXK IOEHAHHAM O€30IJIaTHHX 1 TUIATHUX
(dhopm MeuUHOT JOMOMOTH. 3aCy/PKEHI, SIKI MalOTh PO3JIa/iv MICUXIKK Ta OBEIIHKYA BHACIIIOK BXKUBAHHS aJl-
KOTOJTH0, HAPKOTHYHHX 3aC001B, ICUXOTPOITHUX PEYOBUH 200 iX aHAJIOTIB YH 1HIIKX OJypPMaHIOIUUX 3ac00iB,
MOXYTb 32 IXHBOIO MMCHMOBOIO 3rOJI0K0 MPOMTH KypC JTIKyBaHHS BiJl 3a3HaUYCHUX 3aXBOPIOBAHb;

— Ha coliayibHe 3a0e3MeUYeHHs, 30KpeMa i Ha OTPUMAaHHS MICHCIi, BiIMOBITHO /10 3aKOHIB YKpaiHU.

3acyPKeHOMY I'apaHTy€eThCsl IPABO Ha MPABOBY JOMOMOTY. JIist oep kaHHS MPABOBOi JOIIOMOTH 3a-
CYI’KEHI MOXYTb KOPUCTYBATUCS OCIyraMu aJBOKATiB a0o iHIIUX (axiBLiB y rajysi Ipasa, gKi 3a 3aKOHOM
MaroTh NPaBO Ha HaJIaHHs PABOBOT TOMIOMOTH OCOOUCTO UM 3a JOPYIECHHSIM FOPHIMIHOT 0COOH.

3acypKeHi iHO3eMIli MaroTh NMPaBO MiATPUMYBATH 3B’SI30K 3 AUILIOMATHYHUMHU NPEICTaBHULTBAMU
1 KOHCYJIbCBKAMH yCTAHOBaMH CBOIX JIepXaB, 0co0M 0e3 TpoMaJsHCTBA, a TAKOXK IPOMAJSIHU JIepHKaB, [0
HE MAlOTh JUIUIOMATHYHUX MPEJCTABHUITB 200 KOHCYIbCHKUX YCTaHOB B YKpaiHi, — 3 TUIIOMATUIHHUMHU




AominicmpamueHe npaso i adminicmpamueHuii npouec, iHopmayitine npaso

IpeCTaBHUIITBAMU JCPIKABH, 5IKa B3sIa Ha ceOe OXOPOHY IXHIiX iHTepeciB, a00 MIXKHAPOAHUMH OpraHaMH Y1
OpraHizallisiMu, siKi 31IHCHIOIOTH iX 3axucT [S].

O.B. PomaneHko crpaBeanMBO MOIUISE HA TPHU I'PYNH MpaBa i cBOOOAW JIONMHU Ta TPOMASHHHA
1o0/10 0ci0, sKi BiOyBalOTh MOKAPaHHS, OB’ SI3aHi 3 130JIALII€I0 BiJ CYCHUIBCTBA, 3aJISKHO BiJl MOXKJIMBOCTI
X peasnizarii:

a) Mpasa, sIKi 3aCy/KeHI MOXKYTh peai3oByBaTu 0e3 00MEKEeHb;

0) npaga, y peaiizauii SsKUX 3aCyKeHi 0OMEeXeHi;

B) MpaBa, MOXKJIMBOCTI peai3aliii SKUxX 3aCy/KeHi 1030aBIIeHi.

Jlo nepioi rpymu 3a3Ha4eHUi aBTOP BIIHOCHTH TaKi KOHCTUTYIIHHI paBa i cBOOOIH:

— MPaBO Ha KUTTH,

— MpaBO Ha 3aXUCT BiJ] KaTyBaHHS;

— MpaBo Ha MOBary riJHOCTI;

— [IPaBO Ha HEBTPYYaHHS B OCOOUCTE 1 CiMeHHE JKUTT;

— MPaBO Ha CYHOBHH 3aXHCT;

— MIPaBO Ha BiAMIKOAYBaHHS MaTepialbHOI Ta MOPAILHOI IIKOAN;

— IIPaBO 3HATH CBOI IIpaBa i 000B’sI3KY;

— MPaBO Ha IOPUIUYHY JIOTIOMOTY;

— MpaBO Ha HEJIOMYICHHS BUKOPHCTAHHS Ta MOIIUPEHHs KOHDIIeHIIHHOT iHpopMartii mpo rpomas-
HyUHa 0e3 HOro 3rofu.

Mo npyroi rpymu mnpas, TOOTO TaKUX, y peaisallii IKUX 3acy/PKeHi 00MEKeHI, Halle)KaTh:

— MpaBo Ha OXOPOHY CiM’T;

— IIpaBO Ha CBOOOAY CBITOINIALY Ta BipOCIIOBIAHHS;

— MPaBO Ha HEAOTOPKAHHICTb.

Jlo TpeThol rpynu npas, TOOTO TaKUX, peaizalii SKUX 3aCy/KeHI 030aBJeHi, HalekKarh:

— [IPaBO HA TAEMHULIIO JINCTYBAHHS, TeIE(POHHUX PO3MOB, TeserpadHoi Ta iHII0T KOPECIIOHCHIIT;

— IpaBoO Ha CBOOOAY IepeCcyBaHHs, BITLHOTO BHOOPY MiCISl IPOXKUBAHHS, PABO BUIBHO 3aJIUIIATH
Teputopiro Ykpainu [6, c. 69-70].

Jist peanizauii npaB 3acy/PKeHUX HEOOXIJHO CTBOPUTH BiAMOBITHHI COLlIaIbHO-IIPABOBUH MEXaHI3M
ix 3a0e3neucHHs. Takuil MexaHi3M y HayKOBIil JiTeparypi po3yMilOTh K CHCTEMY 3ac00iB i Croco0iB, 110
3a0e31e4y0Th He0OX1/IHI YMOBH JIJIsl BUPILICHHS 3rajlaHux mpobiem [7, c. 206].

I.B. PocTOBIIMKOB cOLiaIbHO-IOPUAMYHUM MeXaHI3M peanizalii mpas i cBOOO Po3yMi€ sIK «COoLliallb-
HO 00YMOBJICHHI Ta FOPUJANYHO TIepe10aYeHUI KOMITJICKC Y3rO/DKCHHX JTiil BIIaCHHKA MpaB i cB00OO1, 30008’ s1-
3aHHUX Ta IHIIUX Cy0 €KTIB, 32 JIOTIOMOTOO SIKMX 0c00a 37100yBa€ 1 KOPUCTYETHCS BiIIIOBIIHUMH COLIAIbHUMH
omaramm» [8, c. 11].

Bapro noroanTHck i3 B.A. JIbOBOUKIHUM y TOMY, IO COLIaNLHO-IOPUANIHIM MEXaHI3MOM 3a0e3re-
YeHHs peaizaiii npaB i cBO0OJ 3aCy/PKEHHX € cUCTeMa 3aco0iB i (akTopis, siKi 3a0e3neuyroTh HeOoOXiaHi
YMOBH BiJIOyBaHHS 3aCy/PKCHHMH [OKapaHHs, II0Bary Ta JOTPHMAaHHS BCIiX IpaB i CBOOOJ 3aCy/KCHHUX 3
METOIO TX BHUITPABJICHHS, pecolliai3allii Ta comianbHoi afanTaiii. JIo eeMeHTIB MeXaHi3My COIliaTbHO-FOPH-
JIMYHOTO 320€3MEeUYCHHS TIpaB 1 CBOOOJ 3aCY/IKEHUX JOCIITHUK CIIPABEIJIMBO BiTHOCUTb:

1) nep>kaBHi OpraHu 3aKOHOJABUO1, BUKOHABUOI (BK/IIOUAOUYM [IEHITCHIIapHY CIIy>KO0y Ta Ii CTpyKTypHIi
IiIPO3/ILTN), CYAOBOT BIa M, KOHTPOJIGHO-HATIISIOBI OPTaHy JIepIKaBH;

2) HelepyKaBHI HalliOHAJIbHI MTPAaBO3aXUCHI OpraHi3alii;

3) nep>xaBHi opraHizauii Ta iHCTUTYTH (YIIpaBIiHHS 3 MUTaHb IOMUITYBaHHS npu [Ipesunenti Ykpa-
T, YoBHOBaxkeHUI BepxoBHoi Pagn Yipaiam 3 mpaB moanHn, YIIOBHOBOKEHUH y CIIpaBax JOTPUMAHHS
KoHnBeH1iT 1po 3axXucT npaB i OCHOBHUX CBOOOT JIFOIUHH);

4) MDXHaApOIHI YpsIOBI OpraHi3alii 3araJbHOCBITOBOrO Ta perioHanbHoro xapaxrepy (Komirer 3
npaB jroauHu, Exonoriuna ta ComianbHa paau, KoMiteT mpotu TopTyp Ta iH.);

5) MmixkHaponHi HeypsaoBi opranizanii (JJopora CBo6oan, Mi>kHapoaHa KOMICisl 3 MIXKHAPOIHUX Ty-
MaHITapHUX [UTaHb);

6) MI>KHApOIHI HEYPsIOBI OpraHiszailii crieniaibHOro Ipu3HadeHHs [9, c. 92-93].

Mu m0oKo NepeKoHaHi, 10 IHCTUTYT MeHITeHIIapHOro OMOyIcMaHa B YKpaiHi Ma€ cTaTH HaJiHUM
MEXaHI3MOM 3aXUCTy IpaB 3acyaxkeHux. 111010 1boro HeoOXiIHO 3a3HAUUTH TaKe.

[Mo-mepire, oMOyaCMaH y MHUTaHHSIX 3a0e3MEUeHHs] MpaB 3aCyMKEHHUX BiJirpac HE OCTaHHIO POIIb.
3o0kpema, y mopiuHiit gonosiai omOyncmana Yipainu 3a 2016 p. BUOKpEMIICHO MiAPO3/LI, MPUCBIYCHHIH
pe3yabTataM MOHITOPHHIY YCTaHOB BUKOHAHHS MTOKapaHb Ta MOMEPEIHBOro yB s3HeHHsT MiHicTepCcTBa oc-
Tuiii Ykpainu (Jlep:xaBHOi neHiTeHIiapHOi ciy)0u Ykpainu). Y 1omoBiji, cepes iHIIoro, 3a3Ha4eHo, 110:
«HE3BaKAIOYM Ha po3mnoyary pedopMy MEHITCHIIapHOI CUCTEMU, Pe3yJIbTaTH MOHITOPHMHTOBHX BI3UTIB, aHa-
Ji3 Ta PO3MISLI 3BEPHEHB JAI0Th MiJICTABH CTBEP/KYBATH, II0 CHCTEMHI MOPYIICHHS MPaB JIONUHU, Y TOMY
YHCII Ti, IKi MOXKYTh OyTH PO3IIIHEHI SIK KaTyBaHHS Ta XOPCTOKE UM TaKe, M0 MPUHIKYE TiHICTh JIFOIUHH,
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HOBOJIKEHHS UM [OKapaHHs, IPOJOBKYIOTh MaTU Micle y AisUIbHOCTI YCTaHOB BUKOHAHHS IIOKapaHb Ta MO-
nepenHbporo yB’sisueHHs [ 10, ¢. 254]. Cepen 0CHOBHUX MOpPYLICHb Y 3a3HaueHill cdepi: MopyIeHHs mpaBa
Ha cBOOO/Y; OpyILeHHs Y cepi 3acTocyBaHHs (Pi3MUHOT CHIIM Ta CIeliaJbHUX 3aC001B; OPYyIIEHHS Y chepi
3aCTOCYBAHHs 3aXO/iB JUCILMILIIHAPHOTO BILIMBY; IOPYIIEHHS PaBa Ha HAJIEKHI YMOBH TPUMAHHS; CKapru
Ha Xap4yBaHHS B YCTAaHOBaX BUKOHAHHS IMOKAapaHb; MOPYIIEHHS MpaBa Ha TiJHI yMOBH Ipalli Ta ii oruiary;
MIOPYILIEHHS [TpaBa Ha MEJUYHY JOTIOMOTY; MOPYIICHHS 1HIINX MPaB yB SI3HEHUX.

ITo-nmpyre, cyuacHu# cTaH (yHKLIOHYBAaHHS CUCTEMH OPraHiB 1 yCTAHOB BUKOHAHHS IIOKapaHb MOX-
Ha OXapaKTepU3yBaTH TaKUM YHHOM. 3a iH(popMmamiero MiHicTepcTBa I0cTUIl YKpainu, ctaHoM Ha 1 civHs
2017 p. B 113 xpuMiHAJIbHO-BUKOHABYMX YCTAaHOBAX 3arajioM yrpumyBanocs 42 600 3acymkeHux. 29 ycra-
HOB I11epeOyBaroTh Ha TepuTopii JloHenskoi Ta Jlyrancpkoi oGsacteid, 10 THMYACOBO HE KOHTPOIIOETHCS Op-
raHaMy Jep>KaBHOI BJIaaM, Ta 4 yCTaHOBH — HA THMYACOBO OKYIOBaHii TepuTopii ABToHOMHOI PecmyOiiku
Kpum [11, c. 31-32].

BucnoBku. OTxe, TOJIOBHOIO CKJIJ0BOIO COLiaIbHO-IIPABOBOTO MEXaHI3My 3aXHCTY IIpaB 3acyllxe-
HUX € IHCTHTYLII JepKaBH Ta TPOMaISIHCHKOTO CycriabeTBa. CriBpOOITHUIITBO OPraHiB Ta YCTaHOB BHKO-
HaHHS TIOKapaHb 3 IHCTUTYTaMM JIEPXKaBH Ta TPOMAJITHCHKOTO CYCITIIBCTBA (3 OMOYICMaHOM 30Kpema) y
COLiaJIbHO-IIPABOBOMY MEXaHi3Mi 3a0e3MeueHH s [IPpaB JIOAUHU € BaXJIMBUM 3 NOIVILY 3a0€3[1e€UeHHS paB
3aCy[PKeHHUX 132 CBOIM 3MIiCTOM CIIPHSIE 3aKOHHOCTI y c(epi BUKOHAHHS KPUMIHABHUAX NOKapaHb. 3BaXKaro-
YHM Ha CUTYAIlil0, SIKa CKJIANacsi Ha ChOTO/IHI, (DYHKIIIOHYBaHHS OJHOTO yrpaBiiHHs y ckiaai Cekperapiary
YnoBHoBaxxeHOro BepxoBHoi Pagu Ykpainu 3 npas qroauHH, sike O 3aliManoch NUTAHHSAMM 3aXUCTy IpaB
3aCy[DKeHUX, MU BBaXXA€MO HEIOCTAaTHIM. [CHYBaHHS 1HCTHTYTY INEHITEHIIapHOTO OMOy/ICMaHa, Ha Haury
IYMKY, Ma€ IpyHTYBaTHUCh Ha HOPMax CIIeLiali30BaHOTO 3aKOHOAABCTBA, SIKE TIOBHOIO MipOIO BU3HAYUTD HOTO
npasa, 000B’A3KH, BIAHOCUHU 3 IHIIUMU AEPKABHUMU OpraHaMM Ta HEAEPHKABHUMU opraHizauisMu. Takuit
[IPaBO3aXMCHUI IHCTUTYT IIOBHHEH MATH CTATyC CIELiali30BaHOTO 1 He HAIEKATH JI0 YKOIHOI 3 TLIOK BIIaJIH,
30KpeMa i 10 OpraHiB caMOBPSILyBaHHSI.

IIpaBoBe 3a0e3MeueHHs] iHCTUTYTY IEHITEHLIapHOro OMOyACMaHa MU IOB’s3yeMO 3 (OPMYBaHHIM
[IPaBOBUX IIEPEIYMOB, a CaMe:

— BHECCHHSIM 3MiH JI0 YMHHOTO 3aKOHO/aBcTBa (3akoHy Ykpainu «IIpo YioBHoBaxkeHOTo BepxoBHOT
Panu Ykpainu 3 npaB JHOIUHNY);

— a0 CTBOpEHHSM MPUHIMIIOBO HOBOTO 3akoHO/AABCcTBa (3akoHy Ykpainu «IIpo opranizamiifHo-
MPaBOBI OCHOBH JIISUTBHOCTI CIICLIAIbHUX OMOY/ICMaHiB»);

— BIINOBIJTHOTO JIETaIi3yI0UOr0 aMiHICTPaTUBHOTO IpaBoBoro 3abe3neueHHs (ITonoxenns «IIpo ne-
HITEHIIIAPHOTO OMOY/ICMaHay).

Kpim TOro, HEOOX1ITHMM € CTBOPEHHSI OpraHi3amiiHUX NepeyMOB ICHYBaHHS TAKOTO BUIY CIEIiali-
30BaHOr0 OMOyJCMaHa.
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KBAJII®IKAIIA AAMIHICTPATUBHUX ITPOCTVYIIKIB, ITOB’AA3AHUX 13 IIOPYIIEHHSIM
ITHO3EMUISIMU MITPAHIMHOI'O 3AKOHOJABCTBA YKPAIHU

CrarTio NPUCBSIUEHO OOIPYHTYBAHHIO PEKOMEH/IAILIIN 111010 MTPAaBUIBHOT KBaTi(iKaIil mo-
PYIIEHD 1HO3EMIIIMH TIPaBUJI MepeOyBaHHs HA TEPUTOPil YKpaiHU Ta BHECEHHIO BiAMOBIAHUX
MIPOMO3HIIii TI0 YIOCKOHAIICHHIO MIrPaI[iifHOTO 3aKOHO/IaBCTRA.

Knwuosi cnosa: xeanigixayis, inosemyi, ocobu 6e3 epomadsHcmea, Oigcenyi, 0enikm,
FOPUOUYHUT CKIIAO AOMIHICMPAMUBHO20 NPOCHIYNKY.

Crarbsi MOCBsIICHA 000CHOBAHUIO PEKOMEH/IAIUI 110 IPABMUIILHOW KBATHU(HUKALUK HAPY-
IIEHUH MHOCTPAHIIAMU IPaBUII NPEOBIBAHUS Ha TEPUTOPUN YKPAaUHBI U BHECCHUIO COOTBET-
CTBYIOIIMX MPEAJIOKEHUH M0 YCOBEPIIEHCTBOBAHUIO MUTIPAIIMOHHOTO 3aKOHOAATENbCTBA.

Knioueevie cnosa: xeanudurayus, unocmpanyvl, auya 6e3 cpancoancmea, Oexncenybl,
10pUOUYECKUll COCMag AOMUHUCIPAMUBHO20 NPOCTHYNKA.

The article is sanctified to the ground of recommendations on correct qualification of vio-
lations by the foreigners of rules of stay on Ukraine and to making corresponding suggestions
on the improvement of migratory legislation.

Key words: qualification, foreigners, stateless persons, refugees, legal composition
of administrative offense.

Beryn. LienTpansHe Miciie B kKBamiikaiii aAMiHICTpaTUBHHUX MPOCTYIIKIB MOCIAA€ CKIIAJl aIMiHICTpa-
THUBHOTO MPOCTYIKY, TOOTO BCTAHOBJICHA aMIHICTPATUBHUM 3aKOHOJIABCTBOM CYKYITHICTh 00’€KTHBHUX Ta
Cy0’€KTUBHUX O3HAK, 32 HAsIBHOCTI SIKUX JISIHHS BB)KA€ThCS aIMIHICTPAaTUBHUM IPaBOMOPYIIECHHSM.

TToHATTS «CKJIaj aaMiHICTPaTHBHOTO MPOCTYIKY» Hependadae HasBHICTH Y JisIHHS 00OB’SI3KOBHX
€JIEMEHTIB, sIKi, Y CBOIO 4epry, SIBJISIOTh COO0I0 CYKYIHICTh 00’ €KTUBHHMX Ta Cy0 €KTMBHUX O3HAK — Xapak-
TEPHUX PUC, IPUTAMAHHUX IS IEBHOTO JEITIKTY.

O3HakH CKJIaay ACTIKTY, 3 OMHOTO OOKY, TO3BOJLSIFOTH HA OCHOBI HOPMH TpaBa cHOpMyBaTH CTUTHKH
CKJIQJIIB aJIMiHICTPAaTHBHUX JICNIKTIB, CKIJIbKH MOXKe OyTH KOMOIHAIll albTepHATHBHUX O3HAK, a 3 IHIIO-
IO — BUAUIUTH 3 (PAKTUUHUX O3HAK MOCATAHHS Ti, SIKI TOBUHHI BPAaXOBYBAaTHCS NPU KBaldidikalii, a TaKkox
BU3HAYUTH, SIKi FOPHAMYHI O3HAKH BOHU XapaKTepH3YIOTh. TakuM YHMHOM, CKJIaJ JACTIKTY BUCTYIAE SIK 3aciO,
3a JIOTIOMOT'OKO SIKOTO Y TIpolieci kBasidikailii BijOyBa€eThCs CIiBCTaBICHHS (BaKTy i HOPMHU, BCTAHOBIIIOETHCS
BIINOBIAHICTH ()aKTUUHUX Ta IOPUANYHHUX O3HAK CKOEHOTIO, y TOMY YMCII 1 mijJ yac kBanidikauii aqminicTpa-
TUBHHX IPOCTYIIKIB, TIOB’3aHUX i3 TOPYLICHHSIM MirpaniifHOro 3aKOHOIaBCTBA.
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