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BU3HAYEHHSA 3ACTABU SAK AIBTEPHATUBU TPUMAHHIO
o1 BAPTOIO Y BUITAJIKAX, HIEPEJBAYEHUX YACTHUHOIO 5 CTATTI 176
KPUMIHAJIBHOI'O MTPOIIECYAJIBHOT'O KOJEKCY YKPATHM:
3A MATEPIAJIAMH CYJIOBOI TPAKTUKH

VY crarTi BUKJIAICHO aBTOPCHKE OAaueHHS OKPEMHX MHUTaHb 3aCTOCYBAHHS 3aIlo-
ODKHOTO 3aXOlly Y BUDVIAII TPUMaHHsI IMiJl BapTOK. BUCIIOBIEHa aBTOPCHKA MO3MILIS
CTOCOBHO HasIBHUX CHOTOJHI Tpo0sieM. 3arpornoHoBaHi MOKIINBI IIIIXHU iX BUPIIICHHS.

Knrwuosi cnosa: 3anodiscui 3axo00u, mpumants nio 8apmoro, 0cooucma Hedomop-
KanHicmo, NONEPeoHeE Y68 SA3HEHHS, KPUMIHATbHUL NPOYeCy anbHUull npUMyc.

B crarbe n30okeHo aBTOPCKOE BHICHBE OTAEIBHBIX BOIIPOCOB MIPUMEHEHHUS MEPBI
MpecedyeHrs B BUIE COAEPkKAHUS M0 CTpakei. Bpicka3aHa aBTOpCKasi MO3UIIMS OT-
HOCHUTEJIbHO CYIISCTBYIOIIMX Ha CETOAHSIIHHN JIeHb mpoliem. IIpeasokeHsl Bo-
3MOXKHbIE IYTH HX Pa3pELICHHSI.

Kntouesvle cnosa: mepvl npeceuenus, cooepicanue noo cmpagxycetl, AUUHAS
HENnPUKOCHOBEHHOCMb, NPE08apUmenbHoe 3aKAYeHUe, Y2OI08HOe NPOYECCyalbHOe
NPUHYHCOeHUe.

The article described the author's vision of the individual issues of the detention
as a preventive measure. Expressed the author's position on the existing problems of
today. Suggests possible ways to resolve them.
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Beryn. V xinroui JocnipkeHHsI 3aCTaBy K albTePHATUBU TPUMAHHIO IT1J1 BAPTOIO HE MOXe-
MO HE TOPKHYTHUCS MTUTAHHSI CTIeNU(IKU 3aCTOCYBAHHS 3aII00DKHUX 3aX0/IB Y BUIAKaX, Tiepeoa-
4yeHuX 4. 5 ct. 176 KpuMminansHOTO TIponiecyansHOro koaekcy Ykpainu (mani — KIIK). Bigmosigno
JI0 BKa3aHOTO HOPMATHBHOTO TOJIOXKCHHS, 3aIMO01KHI 3aX0/IM Y BUINIAIAI 0COOUCTOTO 3000B’sI3aH-
Hs1, 0COOMCTOT IOPYKH, JOMAIIHBOTO apEeITy, 3aCTaBU HE MOXYTh OyTH 3aCTOCOBaHI JI0 0ci0, sKi
ITiJI03PIOIOTECST a00 OOBHHYBAYYIOTHCSI B YUMHEHHI 3JIOUMHIB, NepepdadeHux cT. cT. 109-114-1,
258-258-5, 260, 261 KpuminaneHoro konekcy Ykpainu (mam — KK). [nakmie kaxyuu, 10 ocio,
SIKMM 1HKPUMIHYIOTCS NEpEeNideHi 3JI094MHHU, MOXe OyTH 3aCTOCOBAHO JIMIIE ONWH 3aro0iXKHUI
3axiJ — TPUMaHHS TiJ BapTOO.

OuiHroouM BKa3aHEe 3aKOHO/AABYE MOJOKEHHS SIK HEeraTMBHE, 30KpeMa, 3 TMOIISLy €BpO-
MEeWChKUX CTaHJAPTIB 3aXUCTY MPaB i CBOOO JIFOJUHU, MAEMO BIAMITUTH, 10 BKa3aHUM TiAXi]I,
0 CyTi, ICHOPYE 1ICF0 1HIUBIIyai3alii 3acTOCyBaHHS 3aMO01KHUX 3aXO0/1iB, OCKIJIBKH M030aB-
JIT€ MOXKITMBOCTI OOMpaTH Oylb-sKHi OUTBII M’SKHI 3aIlO01KHHMNA 3aXij, 30KpeMa y BHITAJIKY,
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KOJIM PU3MKH (BTEUA, NEPEIIKO/PKAHHS CIIJICTBY TOILIO) iICTOTHO 3HUXKYIOTHCSI UM HiBEIIOIOTHCS,
3Ba)KalOYM Ha 1HAUBIAyalbHI 0COOMMBOCTI cuTyalii Ta (a60) ocoly miI03pIOBaHOT0, OOBUHYBa-
YEHOTO.

[ocTranoBka 3aBaanHs. He3Bakarounm Ha BHINECKa3aHE, CHOTOMHI TOJOKEHHS 4. 5
cT. 176 KIIK 30epirae cBO¥O YHHHICTb, a BIITAK € 00OB’SI3KOBUM JJIsI IPABO3aCTOCOBHOI MpaK-
TukH. [Ipy IbOMY y CBITIII BKQ3aHOTO BHHHUKAE NMATAHHS: YM 30008’ I3aHUN CIIITYUE CYIIsI Kepy-
Batucs 4. 3 c1. 183 KIIK i mpu3HavaTH 3acTaBy SIK albTCpHATUBY TPUMAHHIO ITi/1 BapTOIO, SKIIO
HaeTbes mpo BUMANOK, nepeabadeHuii 4. 1 ct. 176 KIIK?

Pe3yabraTu focaigpxenHs. CroipHicTh cuTyaii, Ha Hall OIS, 3yMOBJICHA HEIOOIPALIO-
BaHHSAM 3aKOHOJABIIS, & CAMe BiICYTHICTIO CUCTEMHUX 3B’ SI3KiB MK HOBOIIPUIHSTOO 4. 5 CT. 176
KIIK i ct. 183 KIIK, sKa icHyBasa B IepBUHHIN peaakiii 3akoHy. BianoBigHo, cbOrogHi oTpuMy-
€MO TTapaJOKCAbHY CHTYAIlI0, y SIKiii BUYCPITHUH MEpeNiK BHIAAKIB, KOJU CITIHNA CYIIs Mae
MpaBo BiidTH BiJ BUMoTH 4. 3 ¢T. 183 KIIK 1 He mpu3HauaTy 3acTaBy K aJIbTEPHATUBY TPUMAHHIO
ITiJ] BapTOr0, MicTUThCS B 4. 4 cT. 183 KIIK, ane Bka3aHa yacTHHA JKOJIHUM YHHOM HE 3rajlye€ BH-
najKy, 3a3Hadexi B 4. 5 ¢1. 176 KIIK. Tomy 3a Bka3aHOi cUTyallii B HOpMaTHUBHOMY peETYJTFOBaHHI
3aCTOCYBaHHS cucTeMHoro criocody mrymaderHs KIIK i ¢popmanbHoi moriku minkasye Takuid aj-
roput™ aiii: 1) 4. 5 ct. 176 KIIK o neBHiit kKateropii 37104MHIB J03BOJISIE€ 0OUPATH SIK 3aIT001KHUH
3axiJ] JMIIe TPUMAHHS i BapTOI0; 2) 00Mparouu TPUMAHHS MiJl BAPTOIO, CY/ KEPYETHCSI BUMOTAMHU
ct. 183 KIIK; 3) u. 3 ct. 183 KIIK 30608B’s13y€ cyto i yac 0OpaHHs 3amo01>)KHOTO 3aX0/1y Y BH-
IJISII1 B3ATTS M1 BapTy BCTAHOBUTH PO3MIp 3acTaBu; 4) oT)Ke, 00Mpaiou TpUMaHHS MijJ BapTOIO
SIK 3aITOODKHUI 3aX1]1 Y KpUMIHAIBHUX TPOBAKSHHSX 11010 3JI0YHHIB, MEPeSiYeHnX y 4. 5 ¢T. 176
KIIK, cyx mOBHHEH YCTAaHOBHTH PO3MIp 3aCTaBH.

[ToxazoBo, 1m0 MpOBeIcHE HAMH BHUBUYCHHS CYHOBOI IPAKTUKU A0 MOXKIIUBICTH BHSIBUTH
BHITAJIKHU, KOJHM CIIT4il Cy/JIi, KePYIOUYHCh caMe BHIIEHABECHOIO JIOTIKOK MIpKyBaHb, B yXBaJlaX
PO 3aCTOCYBaHHS 3aM001KHOTO 3aX0/ly y BHIVISII TPUMAHHS ITiJ1 BAPTOIO TI0 3JI0YHMHAX, TIepetive-
HUX y 4. 5 cT. 176 KIIK, BcTaHOBITIOBANN 3aCTaBy SIK aJbTCPHATHBHUIN 3aI001KHUH 3aXiT.

Tak, cniguuii cyans JleHiHcbKorO paiioHHOTO cyny M. KipoBorpaaa 3a pesyiabsraTamMu po3-
IJIsI1y TUTaHHA PO 3aCTOCYBaHHS 3aM001KHOTO 3aX0/y Y BUIVISLII TPUMAaHHSA IiJl BapTOIO 0CO0H,
sIKa TMiJO3PIOEThCS Y 37104nHi, nependadenomy 4. 3 ct. 109 KIIK, BuHic yxBaiy, B MOTHBYBaJlb-
HIil YacThHI Kol BKa3aHO: «BianosigHo 4. 5 ¢t. 176 KIIK Ykpainwu, 3armo0ixHi 3aX01 Y BUIJISI
0CcOo0KCTOro 3000B’s13aHHS, 0COOMUCTOI MOPYKH, JIOMAIIIHBOTO apeINTy, 3aCTaBU HE MOXYTh OyTH
3aCTOCOBaHI JI0 0¢i0, K1 MiT03PIIOTHCS A00 OOBHHYBAYYIOTHCSl Y BUMHEHHI 3JI0YHHIB, Tiepei0a-
yeHux crartamMu 109—114-1, 258-258-5, 260, 261 KpumMiHanbHOTO KOJEKCy YKpaiHH. ... 3TiHO
4. 3 ct. 183 KIIK VYkpainu, cioigumii cynast Ipu MOCTaHOBIICHH] yXBaJIM PO 3aCTOCYBAHHS 3aIlo-
O1’KHOTO 3aX0/y Y BUAI TPUMAHHS IIiJ BAPTOIO 3000B’A3aHUH BU3HAYUTH PO3MIp 3aCTaBH, OCTAT-
Hil 17151 3a0e3reueHHs] BUKOHAHHS MMiJ03PIOBAaHUM OO0OB’SI3KiB, MepeA0auyeHuX UM KOIEKCOMY.
BianosiiHO cyaist JOXOIUTH IEPEKOHAHHS B HEOOX1THOCTI «3aCTOCYBATH JI0 ITi/103ptoBaHoro Oco-
0a_2 3amoObKHUIA 3axij y BUDIAI TPUMaHHS ITi]] BAPTOO CTpokoM Ha 60 mHiB, a came: 19.30 rox.
11.04.2017 poky o 19:30 rox. 09.06.2017 poky. ... BusHauutu po3mip 3actaBu y po3mipi 40 po3-
MipiB MPOKUTKOBOTO MIHIMYMY JIJIsl Tparie3aaTHux ocio Tooto 64 000,00 rpa.» [1].

AHAJIOT1YHY JIOTIKY MipKyBaHb JISMOHCTPYE U citiauuii cynst JKOBTHEBOTO paifoHHOTO CyTy
M. Mapiynosns, po3misAaioun NTUTaHHS PO TPUMAHHS M1 BapTOI0 0COOH, iT03PIOBAHOT B yUHHEH-
Hi 3710uHHY, niependadeHoro 4. 2 c1. 258-5 KK, ta 3a3Hauaroun B yxBamni: «3a BKa3aHUX 00CTaBHH
10 Ocob6a_3 y BixnmoBigHOCTI 10 4. 5 ¢T. 176 KIIK Vkpainu ciin 3acTocyBaTu BUHSITKOBHUIL 3aro-
ODKHUH 3axia y BUINISAL TpUMaHH i BapToto. Bianmosigno 10 4. 3 c1. 183 KIIK Ykpainu cmigunii
CYIUIsl, Cyl IPY MTOCTAHOBJIEHH] YXBaJH PO 3aCTOCYBAaHHS 3al1001KHOT0 3aX0/y Y BUIVISIII TPUMAaH-
H ITi1 BAPTOFO 3000B’ sI3aHMH BU3HAYHUTH PO3MIp 3aCTaBH, JOCTATHBOI LISl 3a0€3IeUEeHHS BUKOHAH-
HS T1J03pIOBaHUM, OOBHHYBaYeHUM OOOB’sI3KiB, mependadeHuX muM Komekcom, KpiM BUIIAJIKIB,
repe0aueHuX YaCTHHOIO YETBEPTOO ITi€T CTATTI. ... 3aCTOCYBATH JI0 TiI03PIOBAHOTO 3aTO0KHIHA
3axijl y BUIVISII TPUMAHHS ITiJ] BapToto y MapiymonbcbkoMy citigaomy i3omsitopi YAIITCY B Jlo-
HeTbKiH obmacti crpokoM Ha 60 116 1o 16.30 roguu 15 Bepecus 2015 poxy BKIIOUHO. ... Po3mip
3actaBu Bu3Ha4UTH y cyMi 70 000 rpuseHs» [2].
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CXO0Xui miIXiJ1 3HaX0AMMO i B yXBaJi Cinir4oro cyai Jincuaancpkoro micbkoro cyny Jlyra-
cbKoi obnacti. Tak, yka3yrouu B OIUCOBO-MOTHUBYBAJIBbHII YaCTHHI YXBAaJIH, IO «3TiIHO MOJI0KCHb
4. 5 ct. 176 KIIK Vkpainu 3ano0ikHi 3aX014 Y BUIVISAA1 0COOMCTOr0 30008’ s13aHHs, 0COOMCTO] 110-
PYKH, TOMAIIHBbOTO apeliTy, 3aCTaBU HE MOXKYTh OyTH 3aCTOCOBaHI JI0 0Ci0, SKi MiI03PIOOTHCS 200
O0OBHHYBaYyIOThCS Y BUMHEHHI 3JI04MHY, niepeadadeHoro ct. 260 KK Ykpainu», nmpu 11boMy B pe-
30JIFOTUBHIN YacTHHI Cy/IJisl BUKIIAJA€ Take PillIeHHs: «3acTocyBary Jo mijgo3proBanoro Ocobda 1
3armo0KHMIA 3aX1]1 y BUINISAI TPUMAHHS 1111 BapToro. Biamosigao 1o 4. 5 ct. 182, 1. 3 ct. 183 KIIK
VYKpainy, 3 ypaxyBaHHSI HaBEJICHHUX BHIIEC OOCTAaBHH, IO XapaKTEePHU3YyIOTh Iifo3pioBaHoro Oco-
0a_1, BU3HAYUTH PO3MIip 3aCTaBH, JOCTATHHOT JUIsl 3a0e3TeueHHs] BUKOHAHHSI HUM MPOIIeCyalTbHIX
000B’s13KiB, — 80 po3MipiB MiHIMaIBHOI 3apo0iTHOT ATy [3].

JleMOHCTpAIlif0 BKa3aHOTO ITiIX0y 3 JSSIKHMHU aBTOPCHKHMU BapiallisiMU 3HAXOAUMO 1 y Oa-
raThOX IHIMX yXBalax CIiquuil cynuis [4; 5; 6; 7].

JocuTth OKa30B0, IO aHAJIOTIYHA JOTiKa MipKyBaHb MIPOCTEKYETHCS U Y PIlICHHSX arlelis-
MIHHUX CY/IIB, HA TATBEPIKCHHS YOMY HaBEJICMO KijbKa HAHOUIBIII ITFOCTPATUBHUX MPHKJIAIIB.

Tak, AnensnidauM cyaoM JIoHeIpKoi 00JIacTi CKacoBaHO yXBaly ciigdoro cyan Kpama-
TOPCHKOTO MickKoro cyay Jlonempkoi obmacti Bix 31.08.2015 mpo 3acTocyBaHHS 3amo0iKHOTO
3aX0Jy y BUIVISAI TPUMAHHS IiJ BapTolo cTocoBHO Ocoba 4, miJ03pI0BAHOTO B YUYHMHEHHI KpH-
MIHAJIBHOTO MPABOMNOPYIICHHS, nepeadaueHoro 4. 2 ¢1. 205 1 4. 1 c1. 258-3 KK, 6e3 BU3HAUEHHS
pO3Mipy 3acTaBU Ta NMOCTAHOBIEHO HOBY yXBally MPO 3aCTOCYBAaHHS I[LOTO CAMOTO 3aro0iHOTO
3ax0]1y, aJie BXKE 3 BU3HAYCHHSIM PO3Mipy 3aCTaBU 3 TAKMM MOTUBYBaHHM: «Ha nyMKy Kojerii cya-
IB, CITYHN CYIJIsI TP 330BOJICHHI KJIOIOTAHHS CIIiJI0TO PO 00paHHs 3a001KHOTO Oe3 BU3HA-
YEeHHS PO3MIPY 3aCTaBH B3araji He OOIPYyHTYBaB BiJICYTHICTh MOKJIMBOCTI 3aCTOCYBaHHS 3aCTaBH.
Tak, cam ¢axt migo3pu Ocoda 4 y BYUNHEHHI KPUMIHAIBHOTO MPABOIIOPYIICHHS, ITepe10a4eHoro
4.1¢1.258-3 KK VKpainu, He € MiJICTaBOI0 HE BU3HAYECHHS pO3Mipy 3aCTaBH, OCKIIbKU Y Y. 5cT. 1 75 KIIK
VYKpainu HaeThest Ipo Te, M0 He MO)KHA OOMpPATH SIK TEPBICHUI Ta caMOCTiiHNMil 3amo0ixHuil 3a-
XiJl y BUIVISIII 3aCTaBM, OCOOUCTOTO 3000B’s3aHHS, OCOOMCTOT MOPYKH Ta JOMAIIHBOTO APEIITY
710 0co0H, K MiI03PIOIOThCS Y BANHEHHI 3JI04MHIB, IepegdaueHux CT. cT. 258, 258-5 KK Vkpainu.
Taxe mrymadenHs 4. 5 ct. 175 KIIK Ykpainu noBHICTIO KOPECTOHAYETHCA 13 1HIIUMH HOPMaMH
KIIK Ykpainu, 3okpema: 1) 4. 1 ct. 182 KIIK Ykpainu, B sikiii BU3HAUSHE MOHATTS 3acTaBU (TOOTO
3acTaBa IEPBICHO € CAaMOCTIHHHUM 3armmo0DKHUM 3aX0[J0M) Ta BKa3aHa MOXKIIMBICTH 3aCTOCYBaHHS
3aCTaBH JI0 0Ci0, CTOCOBHO SIKOT 3aCTOCOBAHO 3aMO01KHUMN 3aXiJ Y BUIISAI TPUMAHHS IT1]1 BAPTOIO;
2) 4. 3 ct. 183 KIIK Ykpainu, siKoro MpsiM0O BU3HAYCHUH 000B’ 130K CIIITYO0TO CY/IJIi BU3HAYHTH PO3-
Mip 3aCTaBH IIPH IIOCTAHOBJICH] yXBAJIM PO 3aCTOCYBAHHSA 3aMI001KHOTO 3aX0/1y Y BUTIISII TPIMaH-
Hs 111 BapToro; 3) 4. 4 cT. 183 KIIK Ykpainwu, SK0r0 BU3HAUYEHO MPaBO CIITYO0TO CYy//Ii HE BU3HAYATH
PO3Mip 3aCTaBU CTOCOBHO OCOOH, sIKa BUMHMIIA 37I0YUH, TIOB’SI3aHUI 3 3aCTOCYBaHHSIM HACHIILCTBA
a00 3 MOrpo3010 HOTo 3aCTOCYBAaHHS, CHPUUYNHUB 3aru0eib JIF0JeH Ta CTOCOBHO 0c0O0H, 1010 SKOT
yrke 00upaBcs 3a00KHUM 3aXi/1 y BUIVIsLAL 3aCTaBU, MPoTe OyB nopylieHuit Hum. Kpim Toro, ciif-
YHUM CyIJICIO IPU BUPIMICHH] MUTaHHS IIPO MOXKIIMBICTE 3aCTOCYBaHHS 3acTaBH BiqHOCHO Ocoba 4
He Oy BpaxoBaHi MillHI corfiayibHi 3B’ s3ku Ocoba_4, Horo pemyTallis, HassBHICTb Ha yTPUMAaHHI
MaJIOJIITHBOI TUTHHU Ta MOCTIHHOTO MICIlsl TIPOKUBAHHS. BpaXxoByrOUH HaBe/ICHE BHIIE, KOJETis
CYIUIIB MPHIAIIUIA 1O BUCHOBKY PO 3aJ[0BOJICHHSI amlelSI[iHHIX BUMOT 3aXHCHUKA Y Il YaCTHHI,
CKacyBaHHsI yXBaJIU CJ1T90TO Cy/Jli Ta HOCTAHOBJICHHS HOBOI yXBajm» [§].

Cxoxuii miaxin, momnpaszaa, 6e3 Takoi AeTadbHOI apryMeHTallil PillleHHs] AEMOHCTPYIOTh 1
1HII CyIi anensuiiHux cynis [9].

Hanarouu 1opuiyHy OIiHKY BUIIICHABEACHOMY CYJOBOMY ITiIXO/Yy, MA€MO BKa3aTH Ha HOTo
CYMHIBHICTb, SIKa, Ha HAll TOIISA, MOPOIKEHA TUM, IO CyI OOMEXKHBCS BUKIIOYHO CHCTEM-
HuUM cniocobom TrymaueHHs KIIK, sikui, sIk M BKe 3a3HaYad, MMigKa3ye TAKUH adrOpUTM Jii:
1) 4. 5 ct. 176 KIIK 1o neBHiit kareropii 37104MHIB J03BOJISIE OOMPATH K 3alI001KHUAN 3aX1]1 JIUIIIE
TPUMAaHHS IT1J1 BapTOX0; 2) 00MPAr0Y¥ TPHUMAaHHS IT1]1 BAPTOO, CY/l KepyeThcst BuMorami cT. 183 KIIK;
3) 4. 3 ct. 183 KIIK 3000B’s13y€e Cyuiro i 4ac oOpaHHs 3amo0iKHOTO 3aX0Ay Y BUIVISIL B3SITTS
i BapTy BCTAHOBHUTH PO3MIp 3acTaBH; 4) OT)Ke, OOMPAIOYHN TPUMAHHS ITiJ BApTOIO K 3am001XK-
HUH 3aXi]] y KpUMIHAJIBHUX MMPOBAPKEHHIX IIOJI0 3JI0YHHIB, TiepemiueHunx y 4. 5 ¢t. 176 KIIK, cyn
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MMOBUHEH YCTAHOBUTH PO3MIp 3acTaBu. [Ipu 11boMy, BpaxOBYIOUH 3aKOHOAABUUN JePEeKT — BIACYT-
HICTh HOPMATUBHOI y3rojpkeHocTi Mk 4. 5 ¢T. 176 KIIK i ct. 183 KIIK, nociyroByBaHHs BUKITIOY-
HO cucTeMHUM criocoboM TrymadeHHs KIIK mpu3BomuTh 10 HEKOPEKTHHX BHCHOBKIB, a caMme
0 MOKITUBOCTI BCT@HOBJICHHS 3aCTaBH SIK aJbTCPHATHBH TPHMAHHS ITiJ] BAPTOIO IO 3JI0YMHAX,
nepeniyeHux y 4. 5 ¢t. 176 KIIK. Pazom i3 TUM cy/u1i aDCOTOTHO HEXTYIOTh TEJICOJIOTTUHUM CIIOCO-
OOM IHTepIpeTallii, IKUH, SIK YKa3yrThb TOCIITHUKH, «CIIPSIMOBAHNHN Ha 3’ ICYBaHHS CMUCITY HOPMHU
KPUMIiHAJIEHOTO MPOIIECYyaIbHOTO TIpaBa Kpi3b MPU3MY THX IIUJICH, SIKI CTABIATHCS Mepen KpuMi-
HaJIEHUM IPOLIECOM 3arajioM, OKPEMHUMH HOTO iHCTUTyTaMu it Hopmamuy [ 10, ¢. 271]. I1pu npomy
3pO3YMITH I1iJIi, SIKi CTABUB 3aKOHO/ABEllb, JOMOBHIOKOUH B k0BTHI 2014 p. cT. 176 KIIK yactuHOMNO
II’SITOI0, HE CKJIaJHO. 30KpeMa, BIHCHKOBO-TMOJITHYHA CUTYyallis Ha CXOAi YKpaiHH, MPOBEICHHS
AQHTUTEPOPUCTHYHOI OIEepaIlii 3yMOBIIH MOTPEOyY OLIBII KOPCTKOT peakilii Jep:kaBu Ha 3JI0YUHU
MIPOTH OCHOB HAIIOHAIBHOI OC3IEKH, 3TOYHHY OB’ sI3aHi 3 TEPOPU3MOM, CTBOPCHHSIM HE3aKOHHHUX
TEPOPUCTUYHIX yTPYyITyBaHb TOIIO, 110, BIACHE, i 3yMOBHJIO BCTAHOBICHHS TPUMAHHS ITi] BAPTOIO
SIK O€3aJIbTEPHATUBHOTO 3aI001KHOTO 3aX0/y M0 BKa3aHUX KATEropisiX KPUMIHAIBLHUX MPaBOTIO-
pyiieHs'. Y cBOIO 4epry, 3aCTOCYBaHHs B yKa3aHuX Bumagkax 4. 3 ct. 183 KIIK # nagauus 1migo-
3pIOBaHOMY, OOBHHYBAaYCHOMY MOYKJIIMBOCTI 3BUTBHUTHCS ITiJ] 3aCTaBY IIJIKOM ITEPEKPECITIOE METY,
Ky TIEPECITiyBaB 3aKOHOJABEIIb.

binpire Toro, HaBITH PO3MIISIAIOYN CUTYAIIIO HE i3 CYTHICHOTO, a 3 (pOpManIbHOTO IOTIIs-
Jly, BapTo 3rajiaTd, 10, BiAmoBimHO 10 4. 4 ct. 202 KIIK, 3 MOMeHTy 3BUIbHEHHS 3-TiJ BapTH
y 3B’SI3Ky 3 YHECEHHSIM 3aCTaBU MiJ03PIOBAaHUN OOBUHYBAaUCHHH yBa)KAETbCS TAKUM, JO SIKOTO
3aCTOCOBAHO 3amoODKHUN 3aXiJl y BUDISLII 3acTaBH. ToOTO ()aKTHUHO IICJsi BHECEHHS KOIITIB
Ha PaxyHOK BiIOyBa€ThCsl aBTOMAaTHYHA 3aMiHa 3al001’KHOTO 3aX0y Y BUINIAL TPUMAHHS TiJT Bap-
TOYO Ha THIIMK CAMOCTIHHUHN 3amO0KHIK 3aX1J1 — 3aCTaBy. 3aCTOCYBaHHS ) OCTaHHBOT I110]10 00TO0-
BOPIOBAaHOT KaTeropii 3J104MHIB TpsiMo 3abopoHeHo 4. 5 ct. 176 KIIK.

Ha miaTBepIKeHHsT BHKIIQJCHOT TE3W 3ayBa)KMMO, 1110 aHAJIOTIYHY JIOTIKY MipKyBaHb Jie-
MOHCTPYIOTh 1 IPaKTUYHI TPaIiBHUKH, 30KpeMa IPOKYPOPH, il 9aC OCKAPKEHHS YXBaJ CIiTINX
CY[IiB, Y SIKUX I/l 9ac 0OpaHHs 3amo0iXHOT0 3aX0Ay Y BUIVISAI TPUMAHHS IIiJ] BAPTOIO MO 370YH-
Hax, nepeniueHux y 4. 5 ¢1. 176 KIIK, BcTaHOBICHO pO3Mip 3aCTaBH, TAKOXK OKpPEMi CIIiAUi Cyai.
Tak, «He TOroAMBIIKCH 3 yXBAJIOKO ciiayoro cyni JKoBrHeBoro pailonHoro cyay Mmicta Mapiymons
Honenpkoi obnacti Bix 21 nunas 2015 poky mpo 3acTOCyBaHHS 3al001KHOTO 3aX0y y BHUIVISAL
TpUMaHHs Mif BapToro mono Ocoba 3, migo3proBaHOrO y BUYMHEHHI KPHMIiHAIEHOTO TPABOIIOPY-
meHHs, mepeadoayeHoro 4. 2 ct. 258-5 KK VYkpainu, npokypop npokyparypu JloHernpkoi obnacTi
TOJIAB AIeJSIIIHY CKapTy, B KM MPOCHB yXBAITY CIIIUOTO CYIII CKaCyBaTH, IOCTAHOBUTH HOBY YX-
Bally, KO0 3acTtocyBary 1o Ocoba_3 3anmo0iKHHUN 3aXi]] y BUIVISII TPUMAHHS 11T BAPTOI CTPOKOM
Ha IIICTAECAT JTHIB 0€3 BU3HAUYCHHS pO3Mipy 3acTaBH. B amemnsiiitHii ckap3i MpoKypop MOCHIaBcs
Ha JIOMYIIEH] CITITYUM CyAJCI0 iICTOTHI MOPYIIEHHS BUMOT KPUMiHAJIBHOTO MIPOIECYaTbHOTO 3aKO0-
Hy, BKa3yBaB, 1[I0 CyJl HE MaB IpaBa JUIsl BU3HAUYEHHs PO3Mipy 3acTaBu mifo3proBaHomy Ocoba 3
py 0OpaHHi 1010 HHOTO 3a00KHOTO 3aX0/1y Y BUIVISIII TPUMAHHS I1iJ] BAPTOIO, OCKIJIBKHU 3 MO-
MEHTY BHECCHHSI 3aCTaBH I1i03PIOBAHII 3BUTBHSAETHCS 3-I11J] BAPTH 1 BBAXKAETHCS TAKHM, JIO SIKOTO
3aCTOCOBAHO 3aMOOKHUM 3aXil Y BUIVISIII 3aCTaBH, [0 € MOPYIIEHHSIM BHMOT 4. 5 cT. 176 KIIK
VYkpainu Tpu Miji03pi y BUYMHEHHI KPUMIHAJIBHOTO MPABOIOPYIICHHS, TiepeadadyeHoro ct. 258-5
KK VYkpainu Ta 3rigso ct. 412 KITIK Ykpainu notsmnio 3a co000 yXBaJIeHHS HE3aKOHHOTO PIillICHHS
ta BiamosigHo 10 ct. 409 KIIK Ykpainu € migcraBoro s foro ckacyBarus» [11]%. Cxoxy 1mo3u-
1IiF0 3HAXOJMMO ¥ B yxBati ciiiguoro cyuii [lepmorpaBaeBoro paiioHHOTO cymy JloHerbkoi oonac-
Ti, e 3a3HadaeThes: «Ilimo3proBanuit Ocoba 3 He 3amepedyBaB MPOTH OOpaHHS CTOCOBHO HBOTO
3armo0XKHOTO 3aX0/ly y BUIIISII TPUMAHHS ITiJ1 BApPTOIO, ajie HAIOJISTaB Ha 3aCTOCYBaHHI /0 HHOTO
BuMor 4. 3 # 4. 4 ct. 183 KIIK Vkpainu, a came — BU3HAUYUTH PO3MIpP 3aCTaBH, TaK 5K Yy HbOTO

! BiamitEMO, 110, IIEPEPaX0OBYIOYN LI, IKUMHU KEPYBaBCs 3aKOHOJABELb, 3aIpOBapKyr0dn 4. 5 cT. 176 KIIK,

MH BCE K OL[IHFOEMO LIeH TMiIXi/1 K TOMIJIKOBHH, 3Bakatour Ha Oe3a/IbTepHATHBHICTD 3a001KHOTO 3aX0/1y B IepepaxoBa-
HUX BHUITAJIKaX.

2 BigMiTEMO, 110 ameJslist IPOKypopa 3a/10BOJIEHA alleNALIHHUM Cy/IOM, ajle uepe3 IPHU3My 3aCTOCYBaHHS 4. 4
ct. 183 KIIK, 1o norpedye 0kpeMoro HayKoBOro aHaizy.
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OyJIM BUWJIy4Y€Hi IPOIIOBI KOIITH, PO3MIp AKHX OyJe AOCTaTHIM Jjisi BHECEHHS 3aCTaBH. ... 3aXHC-
HUK 3a3HAYMB, 10 BiH HE Mae OOIPYHTOBAHMUX Ta 3aKOHHMX IIiJICTaB MPOCUTH BU3HAYUTH PO3MIp
3acTaBy JI0 MiI03pIOBAHOr0, ajie MiATPUMY€E BUMOTY IiJ03PIOBAHOIO Ta HAIOJATa€ Ha BU3HAYEHI
po3Mipy 3actaBu. ... Ciiggiii Cyans He IMOTOMKYETHCS 3 BAMOTOIO ITiI03PIOBAHOTO PO BU3HAYCHHS
CTOCOBHO HBOTO PO3MIpy 3aCTaBH, TaK SK B JAHOMY BHMAIKY, 10 HHOTO HE MOXKHA 3aCTOCOBYBATH
BUMOTH cT. 176 4. 5 KK Vkpainu, Tomy, o y pa3i BHECEHHS 3aCTaBH IT1I03pIOBaHUM, HOMY 0OHpa-
€ThCS 3aMO01KHNMN 3aX1]l y BUDJISII 3aCTaBH, 10 3a00poHeHo 4. 5 cT. 176 KK Ykpainm»[12].

Tomy, Ha Hamry IyMKY, CIIUPAIOYHCh TEPENyCciM Ha TEICOJIOTIYHHN CIOCI0 TIIyMaveHHS,
B LIl CUTYaIil MPAaBIJIBHOIO BAPTO BU3HABATH MPAKTUKY THX CIIIAYUX CY/AIB, CY/iB, SIKi, 00HMpAIOIH
3an00KHUN 3axif y BUIIAAl TPUMAHHS Mij BapTOO IIOAO OCi0, Mi03pIOBaHUX, OOBUHYBAUCHUX
y 37I04YMHAaX, nepenidyeHux y 4. 5 ¢1. 176 KIIK, He Bu3HauatoTh po3Mip 3acTaBH, COUPAIOYUCH Ha
4. 5 c1. 176 KIIK sik Ha iMmniepatuBHy HOpMY [ 13; 14; 15]. Ilpu npoMy oKa3oBo, 110, OKPIM YU CIIEH-
HUX PIllICHb CIIYMX CY/IB 1 CY/IiB IMepIIol iHCTAHIIII, y AKAX CYII HIyTh caMe TaKUM IUIIXOM [ 16;
17; 18; 19; 20; 21], n10BOJI UTIOCTPATUBHOIO B IbOMY MUTAHHI € i TPAKTHKA aleAIiHHIX CY/IiB.
Tak, HanpuKITamd, 3aINIIAI0YHN 0e3 3MiH yXBally ciigdoro cyaui [lleBueHKiBCHKOTO pailoHHOTO CyIy
M. KueBa, Anensuiitauii cyn M. KueBa Bkasas, 110, «BpaxyBaBIIIM BCTAHOBIICHI TMiJICTABH, 8 TAKOX
KOHKPETHI 00CTaBMHU KPUMIHAJIBHOTO MPABONOPYIICHHS, CIITUNN CyAas MOCTaHOBUB IPaBHIIb-
He pimeHHs, He Bu3HaumBIIM Ocoba 2 po3Mip 3acTaBu B MOPSIKY, nepeadadeHoMy 4. 3 cT. 183
KIIK Ykpainu, 3 ypaxyBanHsaMm Bumor 4. 5 c¢t. 176 KIIK Yipainn» [22]. [Ipu npomy, CKacoBYIO4H
1HIIY yXBaJly CJIIYOTO CY[Ji, Lel caMUil anessiuiiHui Cyl 3ayBa)KuB, 1110, ««BI1AMOBIAHO 10 4. 5
ct. 176 KIIK VYkpainu, 3anmo0iKHI 3aX0IU y BHIVISIII 0COOUCTOTO 3000B’sI3aHHsI, 0COOHUCTOI OPY-
KH, IOMAIIIHbOTO apellTy, 3aCTaBU HE MOXKYTh OyTH 3aCTOCOBaHI JI0 0Ci0, sKi MiI03PIOIOThCS 200
O0OBHHYBaYyIOThCS Y BAMHEHH1 KPUMiHAJIBHUX MPABOIIOPYIICHB, TiepedadeHux cT. ¢T. 109—114-1,
258-257-5,260, 261 KK Ykpainu. 3 orisiy Ha BUIIICBUKIIJICHE, BpaxoByro4H, mo Ocobda 2 mino3-
PIOETHCS B YIYMHEHHI KPUMiHAIBHOTO IPaBONOpPYIICHHS, tepeadaderoro 4. 1 ct. 111 KK VYkpainn,
CHiTUUi cyaJist Oe3MTiICTABHO BU3HAUMB IT1/I03PIOBAHOMY 3aCTaBY SIK aJbTEPHATHBY 3aCTOCOBAHOMY
3anm001KHOMY 3aXO[y Y BUIVIAJI TPUMAaHHS MiJ BApTOI0, @ TOMY yXBaJla CIiT4OT0 CyAdi MiAJsrae
CKacyBaHHIO 3 IOCTAHOBJICHHSM HOBOI YXBaJlu PO 3acTocyBaHHA 110710 Ocoba 2 3amobixKHOro 3a-
XOJly Y BUIVIAII TPUMaHH: 11 BapTot0, 0e3 BU3HaueHHs 3acTaBu» [23]. Anensuiiinuii cys 3anopizb-
Koi o0acTi, 3aummaodu 0e3 3aJ0BOJICHHS aleILIiiHy CKapry 3aXUCHUKA, 3a3HAYUB, IO «3T1THO
349. 5 c1. 176 KIIK VYkpainu 3amo0ixHi 3aX0M Yy BUDIAII 0COOUCTOTO 3000B’sI3aHHS, 0COOUCTOT
MOPYKH, IOMAIITHLOTO apelTy, 3aCTaBH HE MOXKYTh OyTH 3aCTOCOBaHI JI0 0CI0, SIKi TI03PIOOThCS
y BYMHEHHI 3JI09MHIB, ependadeHux crarrsamu 109—-114-1, 258-258-5, 260, 261 KpuminansHOTO
Kozpekcy Ykpainu. Ocoba 4 migo3proeThes y BUMHEHHI KPUMIHAIBHOTO MPABOMOPYIICHHS, 3a3Ha-
YECHOTO y BKAa3aHOMY IepetiKy, BIATaK JOBOAM ATCSHTA B YACTHHI HE BUKOHAHHS CIIITYNM CYACIO
npunuciB 4. 3 ctT. 183 KIIK Vkpainu € HeoOrpyHTOBaHUMIY [24]. AHAIOTIYHUM IIUISIXOM MILIOB
AnensniiHui cyJ 3anopi3bKoi 00IacTi, 3aIHIIady 0e3 3MiH yXBaTy CIIiT40ro eyl JKoBTHEBOTO
paiioHHOTO cymy M. 3amopixxs [25].

Ha 3aBepriieHHs1 IbOTO TMTAHHS BIIMITHMO TaKOX, 1110 B CYJOBIM MPAaKTHII, OKPIM HEXTY-
BaHHS MOJOKeHHIMU 4. 5 ¢T. 176 KIIK abo, HaBnaku, CHpUHHSTTS BKa3aHOT HOPMH SIK a0COFOTHO-
TO IMITEpPaTUBY, 3yCTPIYAETHCS III€ OTHA JIOCUTH IIKaBa JUTsl FOPUINIHOTO aHAI3y TMO3HUIIS CIIIUNX
CYAliB, SIKY YMOBHO MOJKHA BH3HAUUTH K «IPOMDKHY». CyTHICTh YKa3aHOTO ITiXOIy 3BOAUTHCS
JI0 TOTO, IO CNIA4i CY[li JOTPUMYIOThCSI BUMOTH 4. 5 cT. 176 KIIK, ane mpu npoMy cnpuiiMaroTs
i IK OJTMH 13 YUHHMKIB, IOPUANYHA IPUPO/IA SKOTO € OJIM3BKOIO 10 0OCTaBHHHU, 110, BIAMOBIAHO 10
cT. 178 KIIK, BpaxoByIOThCs MiJ] 4ac 0OpaHHs 3amo0i>kHOro 3axoay. Tak, B yXBaJli CIIiT4OT0 CyAi
[NonacHsHCHKOTO paifoHHoro cyny JIlyraHcbKol 0051acTi 3a3Ha4a€ThCs Take: «3 OISy Ha HasIBHICTD
0OTPYHTOBAHOI MiI03pH, HABEJCHI BUIE PH3HUKH, BPAXOBYIOUH, 10 Ocoda 1 miJo3proeThes y CKo-
€HHI TSHKKOTO KPUMIHAJIBHOTO TPABOTIOPYIICHHS, SIKE KapaeThCs TT030aBICHHSIM BOJI HA CTPOK BiX
3 1o 8 pokiB (4. 2 ct. 260 KK — JI. K.), Ta 3 omisimy Ha 4. 5 c1. 176 KIIK Ykpainu, BiAMOBIIHO
JIO SIKOT 1HII BHIM 3alTO0IKHHUX 3aXOJIiB HE MOXYTh OyTH 3aCTOCOBaHI, & TAKOXK YPaXOBYIOUH BiK
TT1103PI0BAHOTO, HOTO CIMEHHUH 1 MaTepiadbHUN CTaH (HE Mpamioe, TOXOIB HE Ma€, Opy>KeHHUH,
Ma€ Ha yTPUMaHHI MaJOJITHIO AUTHHH, 33 MICLIEM MPOXXUBAHHS XapaKTEPU3YETHCS MMO3UTUBHO),




ITPABO I CYCIII/IbCTBO Ne 6 /2017

3aCTOCYBaHHS JI0 HbOTO O1JIbII M’ AKHX 3a001KHUX 3aX0/1iB He 3a0€3MeUnTh BUKOHAHHS T1103PI0-
BaHUM MpOLECyaTbHUX O00OB’S3KIB Ta 3amo0iraHHs HaBEIEHUM pU3MKaM. BiamoBiaHO 10 BUMOT
4. 3 cr. 183 KIIK Ykpainu ta 4. 5 ct. 176 KIIK Ykpainu, BpaxoByroud 0OCTaBUHU KpHUMiHaJIb-
HOTO MPaBOIIOPYIICHHS, MAWHOBUI CTaH iIO3PIOBAHOTO, HOTO BIK Ta CIMEHHUI CTaH, Xapakrep
HasSBHUX PH3UKIB, BBAXKAETHCS HEMOIIILHUM BH3HAYCHHS pO3Mipy 3acTaBm» [26].

Ha Hamr norsisin, HaBeJIGHWH BHINE MiAXiJ TAKOX BapTO BU3HABATH XMOHUM, TIPUHANMHI
3 ypaxyBaHHSM JBOX oOctaBuH. [lo-miepiie, aOCONFOTHO HEBHUIIPABIAHUM € OTOTOXKHEHHS HOpH-
JuaHoi mpupoau BUMor 4. 5 ¢t. 176 KIIK 3 nepemikom o0cTaBuH, SIKi CyJl TIOBHHEH ypaxXyBaTH
g yac obpanHs 3anobixuoro 3axoay (ctT. 178 KIIK), ockinbku Bka3zaHi MOJOXKEHHS CTOCYIOThCS
PI3HHUX aCNEKTiB MPUIHATTS pillleHHs Npo oOpaHHs 3amobixHoro 3axoxy. Ilo-npyre, BuMora 4. 5
c1. 176 KIIK € iMmneparuBHOIO 1 1715 11 3aCTOCYBaHHS CIIYOMY CY/JIi JOCTATHBO JIUIIE TePEKOHa-
THUCS B HASIBHOCTI OOTPYHTOBAHOI IMiJO3PH B YIMHCHHI ITiI03PIOBAaHIM OTHOTO 31 3JI0YUHIB, IIepe-
niyeHux y 3a3HadeHid Hopmi KIIK.

BucHoBku. KpuminanbHa mporiecyanbHa KBaji(ikallis BUIMAIKy SK TaKoro, IO Mijmaaae
mig gito 4. 5 ctr. 176 KIIK, BUKITIOYae€ MOXITMBICTD IPUAHSATTS CYIOM PIlICHHS PO BU3HAYCHHS
3acTaBy B mOpaaKy 4. 3 ct. 183 KIIK, B Tomy umcni # 3 ypaxyBaHHSIM OOCTaBHH, NEpeNideHUX y
ct. 178 KIIK. Bumora 4. 5 ct. 176 KIIK € imneparuBHOI0, i A7 11 3aCTOCYBaHHS CITITIOMY CyAi,
CyIy JIOCTaTHBO JIUIIE TIEPEKOHATUCS B HASIBHOCTI OOTPYHTOBAHOT MiI03pH B YUHHEHHI Mi103pIOBa-
HUM OJIHOTO 31 37I0YMHIB, NIepeniueHunx y 3a3HaueHiit Hopmi KITK.
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