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OBMEKEHHS IIOAO0 OAEP)KAHHS NOJAPYHKIB
IYBJIYHUMHA CIHYKBOBLUAMU: JESKI JUCKY CIMHI IMTAHHSA
HOPMATHUBHOI'O 3AKPIIVIEHHSA B 3AKOHOJJABCTBI YKPAIHHA

VY cTarTi aHaM3yThCS TOJI0KEHHS YHHHOTO aHTUKOPYIIIIITHOTO 3aKOHOIaBCTBA,
K1 Oe3MoCepeIHbO TPUCBSIYCHI OOMEKEHHSIM ITyOIIYHUX CITY>KOOBIIIB OO OfIep-
JKaHHS MOJIaPYyHKiB. 3BEpPTAETHCS yBara Ha Te, 1110, He3BOKAIOYM HA MEBHY MaKCH-
MaJbHy HaONMKEHICTh y BHKOPHCTAHHI SK PETyJISATOPIB CYCHIIBHUX BiTHOCHH 3a-
00poH 1 0OMEKEHb, IX HE BAPTO OTOTOXKHIOBATH, OCKIIBKY 3a00pOHU Mepe0avaroTh
a0COIIIOTHE YHEMOXKJIMBIIEHHS OyJb-IKHX JAisHb 3 OOKYy 0COOH, TOAl K OOMEXKEHHs
BU3HAUAIOTh PAMKH, MEXI, JIIMITH BiIMOBITHOI MOBEAIHKK 0cOOH. BiamosimHe po3-
MEXYBaHHS € BOKIUBUM HE TUIBKH Ul IOPUAWYIHOI HAYKH il 4ac MPOBEICHHS
MIPUKIIaTHAX TOCIIKEHB, a U 11 HOPMOTBOPEHHSI Ta MPAaBO3aCTOCYBAHHS 3 METOIO
yHi(iKaIii HOpMOTBOPEHHS Ta MPABO3aCTOCYBAHHS. 30CEPEIKYETHCSI yBara Ha TOMY,
110 32 3arajibHOI HO3UTHBHOI OIIIHKK HAMaraHb 3aKOHOABIIS BPETYINIOBATH CYCHUTBHI
BiJTHOCHHH, Oe310CcepeHhO TIOB’s3aH1 3 0OMEKECHHSIM III0JI0 OICP KaHHS MTOJIapyHKIB
MyOTiYHUME CITYKOOBIISIMH, € YUMAJIO AUCKYCIHHUX TOJI0KEHb, 3aCTOCYBAaHHS SIKUX
3YMOBJIIOE MTPOOJIEMH MPAKTUYHOTO XapakTepy. ABTOpU 3BEPTaIOTh yBary Ha BHKO-
PHCTaHHS OLIHHUX IMOJOKEHb MiJ 4ac (pOpMYIIOBAaHHS HOPMATUBHOTO BU3HAYCHHS
MoJapyHKa Ta HOro Pi3HOBHIIB, PO3MAITTS IiIXOMIB 10 BHKOPHCTAHHS «BapTiCHOI
O3HaKM» TIOoapyHKa MiJI Yac BU3HAYCHHS IIPABHJI MOBOKEHHS 3 HUM. BuainseThes
KIJIbKa aBTOPCHKHX BapiaHTIB Kiacu(ikallii mogapyHKiB 1 GOPMYITFOIOTHCS MPOITO3H-
1ii o010 X HOPMATHBHOTO 3aKPIIJICHHS. 3BEPTAETHCS yBara Ha 0CoOJIMBICTh BU3HA-
YeHHS KoJia cy0’€KTiB, Ha SIKUX MOIIUPIOIOTHCS 0OMEKEHHS 11010 OJISPKAHHS Mo/a-
PYHKIB, 1 ()OPMYITIOIOTECS IPOMO3HUITIT 00 Y3TOMKECHHS BiAIOBITHUX TOJIOKEHB 13
MOJIOKEHHSIMU aHTUKOPYTIIIHOTO 3aKOHOAABCTBA 3arajioM. JleTaabHO aHali3yeThCs
MPOLIEAYPHUH aCMIEKT TOTPUMAHHS OOMEXKEHb 100 OACP KAHHS MYOJIYHUMH CITYXK-
OOBLISIMU TIOAAPYHKIB 1 MOBOMXKEHHSA 3 HUMH, BUOKPEMITIOIOTHCS AUCKYCIHHI MOJI0-
JKCHHS W (POPMYITIOIOTHCSI KOHKPETHI MPOTIO3UIIIT MIOI0 X YIOCKOHAICHHS.

Knrouosi cnosa: anmuxopynyiiine 3aKoH00A8CMBE0, 0OOMENCEHHS, NOOAPYHOK, Ny-
OniunUll c1ysicbo6eyb, npoyedypa, NPono3uyii.
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B craree aHaNM3MPYIOTCS TMOJOKEHHUS JEHCTBYIOIIEI0 aHTUKOPPYMIIMOHHOTO
3aKOHOJATENbCTBA, KOTOPbIE HEMOCPEACTBEHHO TIOCBSIICHbl OTPaHUYCHHSM ITy-
OJMMYHBIX CIIy)KalllMX B MOJIY4YeHUH nopapkoB. OOpalaeTcsi BHUMAaHUE Ha TO, YTO,
HECMOTPS Ha ONPENSICHHYI0 MaKCUMAaJIbHYIO TPUOIMKEHHOCT B HCIIOIB30BAHUU
B Ka9eCTBE PETYISATOPOB OOIIECTBEHHOTO TOBEICHHS 3alIPETOB M OTPAaHHICHUH, X
HE CIIEAYET OTOXKACCTBISATH, TIOCKOJIBKY 3aIPETHI MPEAIIONararoT adCOMOTHYIO HEBO-
3MOKHOCTB JIFOOBIX JCSTHUH CO CTOPOHBI JIMIIA, TOTA KaK OTPAHUYCHUS ONPEIEIISIOT
paMKH, TPaHMIIbI, JTUMHTHI COOTBETCTBYIOIIECTO TNOBeAcHUs Juia. COOTBETCTBYIO-
miee pasrpaHUYeHUe SBISETCS JOCTATOYHO BaYKHBIM HE TOJNBKO JJISl FOPHIUYECKOM
HayK{ TIPU OCYLIECTBICHHH MPHUKIAIHBIX MCCIEOBaHUM, HO U 1 HOPMOTBOpYE-
cTBa W mpaBonpuMeHeHus. CocpeoTaunBaeTcsi BHUMaHUE HA TOM, YTO MpH oOIeil
MMO3UTHBHOI OLIEHKE CTPEMIIEHUI 3aKOHOJATeNs YPEryJlInpoBaTh OOIECTBEHHbIE OT-
HOIICHUS, HETIOCPEICTBEHHO CBSI3aHHBIC C OTPAHHYCHUSMH IO TIONyYCHHUIO TTOoIap-
KOB IYOJIMYHBIMHU CIY)KaIllUMH, B TO K€ BPEMsI B HaJJMYHH MHOTO JUCKYCCHOHHBIX
MIOJIOKCHNH, TIPIMEHEHNE KOTOPBIX O0YyCIIaBIMBaeT MPoOIeMBl MPAaKTHYECKOTO Xa-
pakTepa. ABTOpBI 00paliar0T BHUMaHHE Ha HCIOJIb30BAHUE OIEHOYHBIX TOHSATHMA
mpu (HOpMyITMPOBaHUM HOPMATHBHOTO OMPENCICHUS MOAapKa M €ro PasHOBHJIHO-
CTel, pa3HOo00pa3ne MOAXO00B K HCIOIb30BAHNIO «CTOUMOCTHOTO MIPU3HAKAY MOAAP-
Ka Ipy OnpeieNieHUH IpaBuil oOpalleH s ¢ HUM. Brigensercss HeCKOJIbKO aBTOPCKUX
BapHaHTOB KJIACCHU(PUKALNU OAAPKOB U (GOPMYIUPYIOTCS MPEIOKEHHS 110 KX HOP-
MaTUBHOMY 3akperuieHuto. Obpaiaercss BHUIMaHUE Ha OCOOEHHOCTb ONpeAeTIeHUs
Kpyra CyOBEKTOB, Ha KOTOPBIX PACIPOCTPAHSIOTCS OTPAaHHUYCHHS IO ITOTYUICHHIO
MIOAAPKOB, U (POPMYIUPYIOTCS TIPEUIOKEHHSI IT0 COTIIACOBAHHIO COOTBETCTBYIOITHX
MIOJIO’KCHUH € TIOJIOKESHUSIMI aHTUKOPPYTIIIHOHHOTO 3aKOHO/IATEIhCTBA B IIeT0M. [le-
TabHO aHAJM3UPYETCs MPOLIEAYPHBIA acTeKT COOTIONCHHS OTPaHUYCHUH MO TIOTy-
YEHHUIO MYOJMYHBIMU CIYKAIIUMH TTOAPKOB, BBIIENIAIOTCS TUCKYCCHOHHBIC TTOJIO-
KEeHUA ¥ (HOPMYITHUPYIOTCS KOHKPETHBIE MPENTIOKEHUS 110 UX YCOBEPIICHCTBOBAHUIO.

Knwouegvie cnoea: anmuxoppynyuonnoe 3aKOHOOAMENbCMBO, O02PAHUYUEHU,
nooapox, NyOIUUHbLI CYACAUUL, NPOYedYPd, NPEeOLONCEHUSL.

The article analyzes the provisions of the current anti-corruption legislation,
which are directly devoted to restrictions on the receipt of gifts by public servants.
Attention is drawn to the fact that, in spite of a certain maximum approximation to
the use of prohibitions and restrictions as regulators of public relations, they should
not be equated, since the prohibitions imply the absolute impossibility of any acts on
the part of the person, while the restrictions determine the limits, limits, limits of the
person's behavior. The appropriate delimitation is important not only for legal science
in applied research, but also for standardization and enforcement in order to unify
rule-making and enforcement. The focus is on the fact that, with the overall positive
assessment of the legislator's attempts to regulate social relations, which are directly
related to the restrictions on the receipt of gifts by public servants, at the same time,
there are many controversial provisions, the application of which leads to problems
of a practical nature. The authors draw attention to the use of valuation provisions in
the formulation of the normative definition of the gift and its varieties, the variety of
approaches to using the “value” of the gift in determining the rules of treatment with
him. Several authors' variants of the classification of gifts are distinguished in the
work and the proposals on their normative consolidation are formulated. Attention is
drawn to the peculiarity of determining the circle of subjects subject to restrictions
on the receipt of gifts, and formulates proposals for the harmonization of the relevant
provisions with the provisions of the anti-corruption legislation as a whole. The
procedural aspect of adherence to restrictions on the receipt and handling of gifts by
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public servants is analyzed in detail, discussions are set out and concrete proposals
are made for their improvement.

Key words: anticorruption legislation, restriction, gift, public servant, procedure,
proposals.

Beryn. B ymoBax momyky onTHManibHOT HOpMAaTUBHOT MOJIENi 3aKpiIUIeHHS 3aca] 3amo0i-
TaHHS KOPYMIii B YKpaiHi, MaKCHMaIbHOTO BUKOPUCTAHHS PECYypCy Pi3HOMaHITHUX iHCTPYMEHTIB
TAKOTO 3aII00iraHHs yBara Ma€ KOHIIGHTPYBATHCS HA IPYHTOBHOMY JOCII/PKCHHI MTOTEHITIATy KOXK-
HOTO 3 IIUX 1HCTPYMEHTIB, Cepell IKUX CBOE UibHE MICIE MOCIIat0Th OOMEXEHHS B JisUIbHOCTI
myOniyHuX ciyx)O00BIiB. Oapa3y kK BapTO 3a3HAYUTH, 10 OOMEKEHHS NepeadadaroTh EBHY «paM-
KOBY TIOBEIIHKY», a OT)Ke, IX HE BapTO OTOTOKHIOBATH 13 3a00pOHaMH, SIKi B3araji nepeadayaroThb
MMOBHE YHEMOXJIMBJICHHS OyIb-SIKUX JIii, OyIb-s1K0T akTHBHOCTI. BapTo mintpumaru A.B. bacosa
B TOMY, III0 TaKe YiTKE BIIMEKYBaHHS Ma€ OyTH HE TUJIbKW y BITYM3HSHIA NMPaBOBIA JOKTPHHI,
a1 y 3akoHOIABCTBI [1, ¢. 27], 3817151 yCyHEHHS TepPMIHOJIOTIYHOI TUTyTaHUHH, SIKa, Y CBOKO Yepry,
HETaTWBHO BIUIMBAE il HA MPOIIEC TUIyMadeHHsI HOPMATHBHUX ITOJIOKCHB, 1 Ha TIPAaBO3aCTOCYBAHHSI.
OTxe, 4iTKE pO3MEXKYBaHHS 3200pOH Ta 0OMEKEHb JACTh 3MOTY BiZIMEXKYBaTH yYHEMOKIUBIICHI [i-
SIHHS T4 «PaMKOBi» TisTHHSA (IiSTHHS, 0OMEKCHI MEBHUMH HOPMATHBHUMH «IIapaMeTpaMID, «IiMi-
TaMu», «KMEKaMMU»), 1110 Oe3MOCepPEeTHHO MAa€ CTOCYHOK 1 10 TIOAaPYHKIB, OB’ SI3aHUX 13 AiSTIBHICTIO
myOniyHuX cyx)O00BIiB. He3Baxkarouu Ha Te 110 OKpEeMi MUTaHHS MPOOIeMaTHKH OOMEXEHb 111010
oJiepKaHHs MOAApyHKiB BinTBopeHo B poborax K.B. bepanikosoi, M.I. XaBponioka, O.M. ban-
nypku, B.K. Konnaxosa, B.B. lonenka, J[J[. 3abponu, JI.P. binoi-Tiynosoi, C.B. Kisanosa,
I'U. Tkau, T.€. Karanoscekoi, €.B. Jlonina, €. HeBmepskuipkoro, M.I. MenbHuKa Ta iH., yce XK
TaKW KOMILJICKCHO BiJIIIOB1JTHA MTPOOJIeMaTHKa, Ha JKaJjlb, 1 710 IIbOTO Yacy MONTHOJICHO He IOCIIKY-
Bajacs, 10 i aKTyali3ye BiIMOBIIHE JOCITIKSHHS i 3yMOBIIIOE i1 MeTy.

IMocTraHoBka 3aBaaHHs. MeTa cTaTTi NONATae y BUOKPEMIICHH] ASSIKUX AUCKYCIHUX MH-
TaHb HOPMATHBHOTO BU3HAYCHHS OOMEKEHb LI0/I0 OJIEpIKaHHS OAAPYHKIB MyOIiYHUMU CITYKOOB-
MU 1 popMyITIOBaHHI MOXKIIMBUX BapiaHTiB iX BUPIIIEHHS.

PesyabraTu gociaigmxenns. Tak, aHami3 BITYM3HAHOTO aHTUKOPYILIHHOTO 3aKOHOAABCTBA
Jla€ 3MOTY BUOKPEMHUTH KiTbKa 0a30BHX JUCKYCIHHX MUTaHb HOPMATHBHOTO 3aKPIIUICHHS 0OMe-
JKEHB 010 OJICP KaHHS OAAPYHKIB IyOITIYHUMH Ty k00BIIsIMH. [To-Tiepiiie, HopMaTHBHA (ikcatlis
npeaMeTa 00MeXeHb, a caMe OJIepKaHHsI MOJIAPYHKIB, BiI3HAYAETHCS TOBUTLHICTIO BUKOPUCTAHHS
OIIIHHUX TIOHSATH ITiJ] Yac POPMYITIOBAHHS BU3HAUCHHSI, BUJIOBOTO PO3MAITTs. AHAII3 TIOJOKEHb 3a-
koHy Ykpainu «IIpo 3anmobiranns xopynmii» Big 14.10.2014 cBigauTs mpo Te, IO i MOJapyHKOM
3aKOHO/IaBEIb PO3YMIE «TPOIIOBI KOIITH, 1HIIIE MAfHO, IEpEBary, Mijbry, MOCIYTH, HeMaTepiaibHi
AKTUBH, K1 HaJJAI0ThCS (OJEPAKYIOTHCS) 0€30MIaTHO a0 3a LIHOK, HUKYOK MiHIMaJIbHOI PUHKO-
Bo1» (cT. 1 3akony) [2], pOMOHYIOUM HAAMIPHE BUJOBE PO3MAITTS 30BHIIIHIX ()OPM BHSIBY, B T. U.
i BITHOCHO BU3HAYEHHX («IHIIE MAaifHO»), Ta MPUB’SA3KY A0 BapTICHUX O3HAK MiJCTaB OTPUMAaHHS
(«6e3ormaTHO 200 3a MiHOK0, HIYKYOI0 MiHIMaIbHOI pUHKOBOD). OKpiM TOTO, IIPOMIOHYIOYH HOP-
MaTHBHE 3aKPITUICHHSI T. 3B. «JI03BOJICHUX MOJAPYHKIB» (4. 2 cT. 23 3aKoHY), 3aKOHOJIABEIh MTepe/l-
Oavae X BiJIIOBITHICTh «3araJJbHOBU3HAHHUM YSIBICHHSM PO TOCTHHHICTBY 1 TIPHUB’ 3Ky 3HOBY K
TaKH JI0 BapTICHUX O3HAK («OTHOPA30BO ... BAPTICTh IKUX HE MEPEBUIILYE OIUH MPOKUTKOBHH Mi-
HIMYM, a CyKyITHa BapTiCTh ... IPOTATOM POKY HE TIEPEBHUIILYE ABOX MPOKUTKOBUX MIHIMYMIB ...»).
BukopucTanHs OLIHHMX MOHATH AA€ 3MOTY IO-pi3HOMY TIYMadMTH OfHI i Ti cami HOpMaTHBHI
MOJIOXKEHHS B PI3HUX BUIAIKaX PaBO3aCTOCYBaHHS, IO 3HIKYE B KIHIIEBOMY MiJICYMKY €(EKTHB-
HICTb 3a100iraHHs KOpYIILii IpaBONOPYIIEHHIM 1 PaBONOPYIIEHHSM, [TOB’ I3aHUM 13 KOPYIILI€LO,
30KpeMa II0/10 O/IEPHKAHHS HOI[apYHKiB Hy6ﬂi‘lHI/IMI/I ciyx00BusAMHU. OHOYACHO U TeBHA BU3HAYE-
HICTB BapTICHI/IX 03HaK HO,Z[apyHKlB Ha HpaKTI/ILll 3 OIVISITy Ha MOOUIBHICTD CYCITUTBHUX IIPOIECIB,
3MIHHICTh SKICHUX ITOKa3HHKIB OCTAaHHIX, TAKOX HE BUKIIIOYAE IIJCTaB JUIS BHSABY CyO’€KTHBHO-
TO pecypcy MO0 BH3HAUCHHS caMe Ifi€i O3HaKM MOAAPyHKY B KOXXHOMY KOHKPETHOMY BHIIA[-
Ky. binbIme Toro, meBHy miyTaHWHY 3yMOBIIOE i 4. 7 cT. 46 3akoHy Ta 1. 45 Po3’scHeHHS 110710
3aCTOCYBaHHS OKPEMHUX IOJIOKEHb 3akoHy Ykpainu «IIpo 3amobiranus xopymiii» Bix 14.10.2014
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CTOCOBHO 3aXO/liB (hiHAHCOBOTO KOHTPOIIIO, 3aTBepkeHoro Pimennsm HA3K Big 11.08.2016 Ne 3
(3 HaCTYTHUMHM 3MiHaMH Ta JOMOBHEHHSMHU ), L1010 BAPTICHOT 03HAKH MOJAPYHKIB, K1 MiAIATal0Th
000B’SI3KOBOMY JCKJIaPYBaHHIO ITyOIIYHUMU CITY>KOOBIISIMH, & CaAME «... SIKIIO PO3MIp OTPUMAHUX
MOJIAPYHKIB ... MPOTITOM POKY CYKYITHO MEPEBHILYE 5 MPOXKUTKOBUX MIHIMYMIB...» [3, c. 421].
OTxe, [IKaBUM € TTUTAHHS BIIMIHHOCTI PO3MIPIB BapTiCHOI O3HAKHU MOJAPYHKY B YaCTHHI OOMe-
YKEHHSI 1010 HOTO IMOoJapyHKy Ta 0OMEKEHHS 00 HOTo JAeKIapyBaHHs, X04a, SIK CBITYUTH aHai3
3apyOi’KHOTO JJOCBiAy HOPMAaTUBHOTO 3aKPIIUICHHS 3acal 3armo0iranHs pi3HUM BHIBaM KOPYTIIiii-
HUX JiSIHb 1 MIPaBOMOPYIIEHB, TTOB’A3aHUX i3 KOPYIII€I0, pecypc 000B’S3KOBOTO JEKJIapyBaHHS
MOJIApyHKIB 00MEXEHb II0/I0 iX OJepKaHHS BUKOPUCTOBYETHCS TapaieiabHO, JOMOBHIOKOYHN OJHH
OJTHOT0, Y3TOJ/KYIOUH CBOT HOpMaTuBHi popmaTu. OTKe, BapTiCHA 03HAKA MOJAPYHKY B OEIHAHHI
3 BUKOPHUCTAHHSM OIIIHHUX TOHSTH IiJ Yac HOTro BU3HAYCHHSI, HA XKaJlb, CTBOPIOE IMUPOKI MEXi
IUTSL BUSIBY Cy0’ €KTHBHOTO PO3CYIy CY0’€KTa 3aCTOCYBAaHHS B KOXXHOMY KOHKPETHOMY BHIIAJIKy BU-
PIIICHHS TMTAaHHS TOTPUMAHHS 0OMEXEHb MO0 OJeP KaHHS TOAapyHKIB [4, ¢. 59].

[To-npyre, HopMaTHBHA MOJIETh BU3HAYCHHS «PAMKOBOT MMOBEIIHKMY ITyOIIYHOTO CITYKOOB-
1151 1IIOJI0 TIOJIAPYHKY. AHaIIi3 3aKOHOIABCTBA CBITYUTH MPO TE, IO BITUN3HSIHUI 3aKOHO/IaBeIb 00-
paB «3a00pOHHO-00MEXKYBaJIbHY» MOJIEIh PerlaMeHTAIli1 BiIIOBITHUX BiqHOCKH. ToOTO u. 1 CT. 23
3akoHy nependayae 3a00pOHY MIOAO OACPKAHHS MOJAPYHKIB MyONIYHUMHU CITYKOOBISIMH, BTIM
4. 2 mi€ei caMoi cTaTTi Bke nepeadayae 0OMEXEHHS MIOA0 OfIep)KaHHS TaKUX MOJApyHKiB, TOOTO
MEXi JIJIsI OEPIKAaHH T. 3B. «I03BOJICHHX MOAApYyHKiBY». OCTaHHI, Y CBOIO Yepry, yMOBHO BapTO
MOJIITMTH Ha JIBI TPYIH: a) aOCONFOTHO JTO3BOJICHI, TOOTO OFEPKAHHS SKHUX JIO3BOJICHO 0€3 TOTPH-
MaHHS Oy/b-SIKMX O0OMEXEHb (BiJl OJM3BKUX OCIO 1 TaKi, 110 OMEPIKYIOTHCS SIK 3arajbHOMOCTYIIHI
3HI)KKH Ha TOBAPH, ITOCIYTH, 3aTaTbHOIOCTYIIHI BUTPAIli, IPHU3H, IIpeMii, O0HycH); 0) mo3Boe-
Hi «y BH3HAUCHHX MEKaxX», a CaMe: BiAMOBIMHICTH 3aralbHOBU3HAHUM YSIBICHHSM IIPO TOCTHH-
HICTh 1 BApTICHUM O3HaKaM 3 aKI[CHTOM Ha MEePiOIMYHICTh OTPUMAHHS Ta JDKEPEIIO HaIXOKCHHS
[5, c. 59]. Taki mogapyHKH MOYKHA OJTHOYACHO TOJIIIMTH Ha JIB1 TPYIIM 3 aKIICHTOM Ha Oe3rnocepe]-
Hili 3B’5130K 13 0C00010, SIKii MOJApyHOK MPOMOHYETHCS (HalaHO), a caMe: 0COOUCTI MOJapyHKH,
a TaKoX Ti, SIKI IPOMOHYIOTECS (OJeprkaHi) MyOIIUHUM CIIy>KOOBIIEM SIK BUSIB TOCTUHHOCTI, J0-
TPUMaHHS TPAJUIIii HAJArOJPKEHHS CHIBIIpalli, TOOTO CIIy:KOOBI MOJapyHKH (MPU 1IBOMY BapTO
mam’sITaTy, 10 TaKi MOAAPYHKH HE MAIOTh OyTH TaKHMHU, SIKi MOXKYTh IIEBHHM YMHOM BIUTUHYTH
(a0 CTBOPUTH BPa)KCHHS TAKOTO BIUIMBY) Ha ITyOIIYHOTO CIIYKOOBIIS B IIPOLIECi HOTO CIIy:K00BOT
JisUTBHOCT1). Bu3HaTH 00paHy 3aKOHOIABIIEM MOJICIh HOPMATHBHOI periaMeHTalii BiIMOBIIHUX
CYCHUIBHUX BITHOCHH €(EKTHBHOIO B IIOBHOMY 00CS31 HE MOXKHA, OCKIJIBKH «3a00pOHa ITOM’SIK-
nreHa OOMEXEHHSIM, SIKE BU3HAYCHE 13 BAKOPUCTAHHSIM OI[IHOYHUX TTOHSTEY, CTBOPIOE TEPETyMOBH
JUISL Cy0’€KTUBHOTO PO3CYyAy B IPOIECi MPaBO3aCTOCYBAaHHS, Y MPOIEci 3ar00iraHHs pi3HUM Tpa-
BOTIOPYIICHHSIM, TIOB’SI3aHUM 13 KOPYMII€. Y IIbOMY acleKTi JOUUIBHO 3alO3WYUTH TO3UTHB-
HU 3apyODXKHUIN JOCBI HOPMATUBHOTO BPETI'YJIIOBAHHS TAKUX BIIHOCHH i3 MAKCUMAIbHUM BHKO-
pHUCTaHHSIM pecypcy 3a00poHH (a0COIIOTHOTO YHEMOXKIIUBICHHS OyIb-SIKUX JIisIHB), THM CaMHM
YCYHYBIIHU TIAIPYHTS JUIS «PO3IYMiB IPO MEXi JO3BOJICHOTO, PAMKH TOBEAIHKH, JTIMITH JiSTHHS
Tomo». AGCONIIOTHA 3a00pOHa MO0 OAEPKAHHS MOAAPYHKIB MyOIIYHUMH CITy)KOOBIISIMH, ITOB’sI-
3aHUX 13 MyOIIYHOK CITY’KOOBOKO MISUTBHICTIO, 3a0€3MeYHTh a0CONIOTHY BHU3HAUCHICTh MOJIEIICH
MOBEIIHKU ITyOIIYHUX CITY»KOOBIIIB, YCYHE Oy/b-sIKi MiJICTABH JIJIS <JIO3BOJICHHUX Jiii», K1 CIIyTY-
IOTh IPUYMHOIO0 BUMHEHHS IPABONOPYIICHB, TTOB’I3aHUX 13 Kopymnmiero. TuMm OinbIie, Mo aHami3
3apyOi’KHOTO JIOCBiZly HOPMOTBOPEHHS Ta MPaBO3aCTOCYBaHHS B 3a3HAuYeHIM cdepi CyCHiIbHUX
BiJTHOCHH CBIIYUTH PO €(hDeKTUBHICTH BUKOPUCTAHHS caMme 3a00POHHOT MOJIEs i BU3HAYEHHS MOBE-
JIHKM MyOnivyHUX cIy)OO0BIIB LI0A0 OIepKaHH: MMOJAPYHKIB Ta ICTOTHE 3HMKEHHSI KUTBKOCTI BUM-
HEHUX JAisiHb BiJIIOBITHOTO 3MICTY.

[o-Tpete, Bu3HA4YCHHS KONa OCi0, HA SKHX MOIIMPIOIOTHCS OOMEXKEHHS IIOI0 ONepIKaH-
Hs MOJApyHKIiB. AHami3 cT. 23 3akoHYy CBIIYWTBH, IO TaKi OOMEXCHHs IOIIMPIOIOTECS HE Ha
BCIX Cy0’€KTIB, Ha SIKUX TOIIMPIOIOTHCS 0a30BUH aHTHKOPYIMIIIHHUI 3aKOHOJABYMI aKT, a came
1o3a JI€I0 00OMEKEHb 3aJIMIIAOTHCS 0COOH, SIKI «IIOCTIHHO a00 TMMYacOBO OOINMMAarOTh ITOCAIH,
OB S13aHi 3 BUKOHAHHSM OPTaHi3aIliifHO-pO3NOPSIUINX Ta aIMiHICTPaTHBHO-TOCTIONAPCHKHX, a00
CTIEIiaJIbHO YITOBHOBAXXCHI HA BUKOHAHHS TaKUX OOOB’S3KIB y IOPHIMYHHUX 0CO0aX MPUBATHOTO
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IIpaBa HE3aJICKHO BiJl OpraHizaliiiHo-paBoBoi GOpPMH, a TAKOXK iHIII 0cO0H, SIKi HE € CITyKOOBUMHU
ocobaMH Ta sIKi BUKOHYIOTh poO0Ty a00 HaJaloTh MOCIYTH BiJIMOBIIHO JIO AOTOBOPIB 3 MiANpPH-
€MCTBaMH, YCTaHOBaMHM Ta opratizauissmu» [6]. Lli cami moioxeHHs 1yOno0ThCs M y MpUMITLI
Jo ct. 172-5 Konmekcy mpo aaMiHicTpaTiBHI npaBonopyiieHHs (nagi — KnAll) Ykpaiau «Ilopy-
IICHHS BCTAHOBJICHUX 3aKOHOM OOMEXEHB IIONO OACpKaHHsS MoAapyHKiB». OTKe, BHIIE3a3Ha-
4YeHl 0coOM HEe MOXKYTh OyTH Cy0’€KTOM aJIMiHICTPAaTHBHOTO TPaBOMOPYIIECHHS, Mepen0adeHoro
ct. 172-5 KnAll Ykpainm, BiInoBiiHO, 0OMEXKEHHS 100 HUX HE JIAI0Th CTOCOBHO OJCPIKaHHS
MOAApyHKa Ha MOTPEOH AOTPUMAaHHS aJTOPUTMY [iif, BU3HAUCHOTO B CT. 24 3aKoHy, Y pa3i BUSB-
JICHHS, OJIepKaHHA MoIapyHKy. besnepeuHo, mopiBHSAHO 3 0co0aMu, BU3HaYeHUMH B Tl 1, 2 4. 1
cT. 3 3akony Ykpainu «IIpo 3anoGiranus xopynuii» Big 14.10.2014, ocobu, 3a3HayeHi B 1. 3 .
1 cr. 3 3axoHy, BiApi3HAIOTHCS crienudikolo crarycy, chepu IisIbHOCTI, a OT¥Ke, 3aJUIIEeHHS 1X
11032 YBaroro 3aKOHOIABIIEM IIiJI 9ac periaMeHTallii 3acaj 0OMeKeHb MO0 ONep KaHHs IMOJapyH-
KiB € UIKOM BHIIpaBaaHuM. OqHAK BOAHOYAC BUHUKAE MUTAHHSI, YOMY OOMEXEHHS OO0 BHKO-
PHUCTaHHS CITy>)KOOBOTO CTaHOBMINA Ta CIIY)KOOBHUX MOBHOBaXKEHBb (CT. 22 3aKOHYy) Ha IHUX OCIO
MOIIUPIOKOTHCS, @ OOMEKEHHS 100 OfCp KaHHS MOAapyHKIB — Hi? SKIIO 111 0cOOM BUKOHYIOTH
OpraHi3aniiHO-pO3MOPsAIYl W aIMiHICTPATHBHO-TOCTIONAPCHKI 000B’SI3KM a00 HAJAKOTh MOCIYTH
3a JIOTOBOPOM YCTAHOBI Ta HE € CIyKOOBHUMH 0CO0aMHU, BOHH BCE K TAKU JOTUYHI JI0 «CepH 3 KO-
PYHUIHHIMU PU3UKAMI», a OTXKE, HE3PO3yMUINM € Te, YOMY Ha HUX HE MOIIUPIOIOTHCS BiAMOBIIHI
3a00poHU 1 OOMeKeHHS. SIKIO0 BOHM Y BU3HAYEHMX 3aKOHOM BHIIQJKaX MOXYTh PO3IVISAATHCS
cy0’€eKTaMu, Ha SIKUX TOLIMPIOETHCA AHTUKOPYIILiIiHE 3aKOHOJABCTBO, BOHU MatOTh OyTH 1 Cy0’€K-
TaMH, Ha SKUX HOIMIAPIOETHCS 0OMEKEHHS CIENiaTbHOTO XapaKTepy MPOTIrOM TOTO MEpPiofy, Mpo-
TSATOM SIKOTO BOHH TepeOyBaroTh Y «chepi 3 KOpyNIinHAMH PU3HKAME.

[To-yeTBepTe, 3aKpilICHHS aNTOPUTMY Jii, CIIPSIMOBAaHUX Ha 3aloOITaHHS OJIEPIKAHOTO
nogapyHka. Onpa3sy >k BapTo 3a3HAYUTH, 1110, 3aTAJIOM MO3UTHBHO OIIIHIOIOUHN 3YCHIUIS 3aKOHO/IAB-
151 ICTATBHO BU3HAYHUTH MOCIHIIOBHICTh JIiH, sIKi HEOOXITHO BUMHHUTH 0CO0I B peanbHild CUTyaIlii
3aJUIsl YCYHEHHS MiJICTaB IS MOPYIICHHS BU3HAUCHUX 00MEkeHb, y CT. 23 3akony Ykpainu «IIpo
3ano6iranHs kopynuii» Bix 14.10.2014, BonrHOUAC BapTO 3a3HAYUTH, 110 IS CTATTA MiCTUTh YUMAJIO
MOJIOXKEHb, TIYMAaueHHs SKUX Mependayae MOXIIMBICTh BUSBY CyO’€KTHBHOTO poO3Cydy CyO’ekTa
3acrocyBaHHA. Tak, 4. 1 ¢T. 24 3aKOoHY MICTUTb aJITOPUTM JIili 0COOH, KM HaAifILIa MPONO3HLIs
010 MTOJIAPYHKY, & caMe: 1) BIIMOBUTHCS BiJl MPOIO3HMIIIT; 2) iIeHTH(IKYBaTH 0CO0Y, sika 3po0uIIa
MIPOTIO3HUIIIFO, SKIIO I1€ MOKJIMBO; 3) 3aJyYUTH CBIJIKIB, SKIIO I1e MOYKJIMBO; 4) TUCHMOBO ITOBIJIOMH-
TH PO TPOTIO3HUITII0 Oe3IMOCEPEHBOTO KEPIBHUKA a00 KepiBHHUKA BiIIOBITHOTO OpraHy, yCTAHOBH,
MIPUEMCTBA, OpTaHizallii, CreniajJbHO YIIOBHOBAXECHUX CYO’€KTIB y cepl mpoTuail Kopymiii.
3 4-X 3anmpOTNIOHOBAHUX JIiH 2 i 3MIHCHIOIOTHCS, 3a 3a[yMOM 3aKOHOJABIIS, Y «Pa3i MOXKIIMBOCTI».
[Tpu tboMy, AKIIO 31 CBiIKaMU Ta iX 3aly4e€HHSM JI0 BiAMOBIAHOI MpOLeaypr OUTBII-MEHII 3P03Y-
MiJI0, 3 «iieHTudiKaliero 0codu, sika 3po0duia MPOMO3HLIiI0 MOJAPYHKY», YNMAJIO MTHTaHb. OKpiM
TOTO, yBa)KHUH aHaui3 1. 4 4. 1 cT. 24 3akoHy He JAa€ 3MOT'H 3’ sICYBaTH YiTKi CTPOKH JJIsl TUCBMOBO-
O TIOBIIOMJICHHS 0C000¥0, sSIKa OTpHUMAJIa IPOITO3HIIII0 PO MONAPYHOK, OE3MOCEPETHBOrO KepiB-
HUKAa ITPO BiMOBIIHUH (akT. JKOTHUX yTOUHEHB HE MICTSTH 1 P03’ ICHIOBAJIbHI JOKYMEHTH, B T. 4.
MeTonuvHI peKOMEHAIIIT 1010 3ar00IraHHs Ta BPETyIFOBaHHS KOH(ITIKTY 1HTEpECiB, 3aTBepIKe-
Hi Pimennsm HA3K Bix 29.09.2017 Ne 839, 1o Bu3HaTH BUNPABIaHUM He MOKHA. [likaBuMm € Te,
0 3aKOHOJIABEIlb HAMATa€ThCsl BU3HAYUTH MOJICIh TMOBEIIHKH ITYOJIIYHOTO CIIY:KOOBIIS B PiI3HUX
CUTYAIlisIX, & caMe: y pa3i HaJXOKEHHS MPOIO3HIIii MPO MOAAPYHOK (MPOo 1€ BKE 3a3HAYAIOCS),
y pa3i «BUABJICHHS MOAAPYHKY Y CIy’k00BOMY NPUMIIIEHH] Y¥ OTPUMAaHHS MaiiHa, sIke MOXe OyTH
nogapyHkom» (4. 2 cT. 24 3akoHy), «BUSIBJICHHS 3a MiCIIeM CBOTO MPOXKUBaHHSA abo Mija yac me-
peOyBaHHs y TpoMaichkux Micisixy» (1. 1.2.1 MeToguuHux peKoMeH Al mo/0 3arno0iraHHs Ta
BpETy/IrOBaHHS KOH(IIIKTY iHTepeciB, 3arBeppkeHux Pimennsm HA3K Big 29.09.2017 Ne 839).
Y npuB’s31i «MOAAPYHKY JI0 CITY’>KOOBOTO MICIS ITyOIIYHOTO CITYKOOBIISI 000B’SI3KOBUM € MUCH-
MOBE IMOBIJIOMIICHHSI OCTaHHIM CBOTO 0Oe3MOcepeHhoro KepiBHUKA a00 KepiBHUKA BIIMOBIIHOTO
OpraHy, IiJIMIPUEMCTBA, YCTAHOBH, OpTaHizallii HEeBiIKJIaIHO, alie He Mi3HIIIe OXHOTO POoOOYOTro
THsD» (1. 2 cT. 24 3axkony). Y «IIpuB’SI3I» 0 MICI TPOKUBAHHS YU TTepeOyBaHHs B IPOMaJICHKO-
My Micii myOmiuHUE ciry:KOOBeIh 30008’ sI3aHUN «HEBIIKIAAHO MOBIIOMUTH TPO 1€ MPAaBOOXO-
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ponHi opranm» (m. 1.2.1. Metoanunux pexomenaaniii HA3K), monpasaa TrymMmadeHHs TepMiHa
«HEBIAKJIAJIHO» MOXKE 3ajiekaru Bij Oararbox ¢akropiB. OTke, 10 BIANOBIIAIBLHOCTI 0 TOPY-
LIeHHs OOMEKeHb LI0A0 OfIeP)KaHHS MOJAPYHKIB MOXKHA MPUTATHYTH Y BUMAJIKy HEAOTPUMAHHS
«BCTAHOBJICHMX PAMKOBHX MPaBHID myOMIYHIM CITY>KOOBIIEM: 1) IIONO «IO3BOJEHUX MOAAPYH-
KiB» — CTOCOBHO BapTICHI/IX O3HaK IMOJapyHKY; 2) 010 «3a6op0HeHHx MOAAPYHKIB» — CTOCOBHO X
3B’S13KY 31 CIIy’)kK0OBOIO JISUTBHICTIO 0CO0O00, 3 TIAMOPSIKOBAHICTIO 0COOU JapyBaIbHUKA, JIOTPH-
MaHHSM IPaBUI MOBOPKEHHS 3 ToapyHKoM. [Ipr iboMy BapTo 3a3HAaUUTH, 110 Oy/Ib-SIKHUI TOAAPY-
HOK 0e3mocepeiHbOo OB’ I3aHUH 13 TPaBOMIPHUMH TisIMH ITyOITiYHOTO CITyKOOBIIS, iHAKIIE IIE BXKE
HE TI0/IapyHOK, a HeTMpaBoOMipHa BUrofa. BapTo Takox 3BepHYTH yBary it Ha 0COOIMBHI TOPSI/IOK
MOBO/KEHHS 3 T. 3B. «OQIIIHUMHU MOJapyHKaMM», TOOTO «110/1apyHKaMH JiepKaBi, TepUTOpiab-
Hill rpoMaIi, AepKaBHUM 200 KOMYHAIBHUM YCTaHOBaM 4H opramsamﬂM Y AKHX MPAIIOI0TH abo
SIK1 TIPECTABISIIOTH ITyOIIiYHI CITy>KOOBII, SIKUM IIi TOAAPYHKH HaJaH» [7], K MpaBUIIO, «ITiJ] 4ac
BIpIIIB, YPOUHCTOCTEH, THIINX odimiiHuX 3axoiBy (. 1.2.1 Metoanunux pexomenmariin HA3K
Bix 29.09.2017 Ne 839). Taki nogapyHKkH myOIiuHU# CITy>KOOBEIh 30008’ I3aHUIT TIepeIaTH OpraHy,
YCTaHOBI, OpraHizallii 3a IeBHO MPOIEITYPO0 MPOTATOM OTHOTO MicIIs 3 IHs ofepxkanHs. OTxe,
3a HEJOTPHMAHHS BiJNOBIAHOI MPOLETypH IMyONidHNi CITyKOOBEIh TaKOX MOXKE OyTH HMPUTAT-
HYTHH JI0 BiAMOBIAATBHOCTI, OCKIJIBKH Ma€ MicIle HeJOTPUMaHHs 0OMEKeHb, BA3ZHAYCHUX B 0CO-
01MBOMY TOPSIKY, BpaxoByrour crenu¢iky MogapyHKiB i migcTtaBu ix oTpumanHs. lllompasna,
yBakHui anaini3 [locranoBu Kabinery MinictpiB Ykpainu «lIpo 3atBepmxenns [lopsaky nepena-
4l JapyHKiB, OJIepKaHMX SIK MOJAapyHKH JepxaBi, ABTOHOMHiN PecryOmini Kpum, TepuropianbHiii
rpomani, AepkaBHUM a00 KOMYHAIBHUM YCTaHOBaM YW oprasizamism» Big 16.11.2011 Ne 1195
CBITYHTSH PO T€, IO yBara 0e3mocepeiHb0 MPUAUIIETHCS BU3HAYCHHIO CaMe MPOLIeAypH Iepenadi,
a 03HAKW CaMOTo0 IMOJAPYHKa, sIK 1 HOTO BU3HAUEHHsI, BiJICYTHI. L{iJIKOM JIOTI9HO, IO BapTO BHUKO-
PHUCTOBYBaTH 3arajbHi HOPMATHUBHI TOJOKEHHS IOI0 PO3YMIHHS IONAPYHKY, HOTO O3HAaK, fKi
Br3Ha4eHi B 3akoHi Ykpainu «lIpo 3anobiranns xopymii» Bix 14.10.2014, BTiM «Xapakrep mona-
PYHKIB» Miff yac o(iIliifHuX BIpIIiB, ypOUHUCTOCTEH Ta IHIMNX O(IMIHHIX 3aX0AiB MOXe OyTH pi3-
HUM (KBITH, KaHIENSAPCHKI Mpunaau Touro). Came ToMy 6axano Oyno 0, ypaxoByrodH cHenu(iky
T. 3B. «0(iLiIfHUX MOJAPYHKIBY», YHECTH BiAmoBiaHi fonoBHeHHS 10 [loctaHoBu Kabinety MiHi-
CTpiB VYkpainu Bix 16.11.2011 Ne 1195, sxa PeramMenTye TopsaoK nepe):[aqi «O(biuif/iHHX noja-
PYHKIB» z[ep>1<aB1 TepUTOpiaNbHIN rpoMai, nmnpneMCTBy, yCTaHOBl opraH13au11 i neTanByBam
MIpaBWJIa TIOBEIIHKHU OO T. 3B. «O(plumrmx MIOAAPYHKIB» 1 «IIOJapyHKIB, SIKI HAJAIOTHCS BCIM
YYacHHKaM MPOTOKOIBHUX O(i)lI_III/IHI/IX 3aXO[iB» 3 METOI0 BHKOHAHHS ITyOIIYHUMHE CITYKOOBIISTMH
CBOIX cny>I<601314x 000B’s13KiB (KBITH, KaHHeHHpCLKl MpHUIaaU TOIO0) a00 SK 3a0X0YCHHS (Haropo—
7ia) # 30pieHTOBaHI Oe3MOCepeHbO HA BIAMOBIAHUX 0cib. Lle cnpusTiMe yCyHEHHIO TOBUTBHOTO
TIIyMaueHHs 03HaK MOJAPyHKa B KOXXHOMY KOHKPETHOMY BUIAJIKY, YHi(iKalii mpaBo3acTOCyBaHHS
3aranoMm. /1o Toro x 3apyOiKHUI TOCBiJ HOPMAaTHBHOTO BPETYJIIOBaHHS L[LOTO IMMTAHHS CBIIYUTH
PO MO3UTUBHI TEHICHIIT Y IPaBO3acTOCYBaHHI caMe 3 ypaxyBaHHSM 3alpOBa/HPKEHHS BU3HAYEHO-
CT1 010 O3HAK «O(DIlIHHOTO MOAAPYHKY» Ta HOTO BUOBOTO PO3MAITTH [8, ¢. 93].

Bapto 3BepHyTH yBary i Ha crierudiky periaMeHTalii CUTyarii HassBHOCTI CYMHIBIB y TIy-
OIIYHOTO CITYKOOBIIS MO0 MOXKIIMBOCTI OJIEPKaHHSI TIOIapyHKa 3317151 JOTPUMAaHHSI BUMOT «CTICIIi-
aNBHUX 00MEXKEHBY. AHAII3 3aKOHOJABCTBA YKPAiHU CBITYUTH MPO TE, IO B pasi HASIBHOCTI TAKKX
CYMHIBIB MyOIiuHMI CITy»KOOBEIb Mae MpaBo (a HE 000B’S30K) 3BEPHYTHUCS B IMMUCHMOBIH (opmi
JUISL OJICp KaHHS KOHCYJIBTAIII] 13 IbOTO MUTAHH 10 TepuTopianbHoro oprany HA3K (4. 5 c1. 24 3a-
koHy Ykpainu «lIpo 3anobiranus xopynuii» Bix 14.10.2014, m. 1.2.1 MeToauuHIX peKOMEHAAIiH
HA3K Big 29.09.2017 Ne 839). Ile Burisaac mMijJikoM JOTTYHUM, OJHAK HEBU3HAUEHUMU 3aJTHILUIIH-
CSl CTPOK, IIPOTATOM SIKOTO MyONITYHUIN CITy>KOOBEIb MOJKE peai3yBaTy BiAMOBIIHE TPABO, a TAKOXK
HE3pO3YMIUIUM € ITOPUTM il y BHIIAJKY, KO MyOMiuyHHN CITy»KOOBEIh MACHMOBO MOBIIOMHB
0e3rmocepeTHHOT0 KepiBHUKA PO MPOMO3HUIIT MOAapyHKa, MOAAPyHOK yKe IIEPEeAaHo 10 YIIOBHOBA-
XKeHol1 ocobu, a TepuTopianbHuit opran HA3K Hazae po3’scHEHHs PO MOXKITUBICTh OJCpyKaHHS
BIJIMOBITHUM ITyOTIYHUM CITYKOOBIIEM MOAAPYHKA.

BucnoBku. OTxe, y3araapHIOIOYH BCE BHIIE3a3HAUCHE, BAPTO KOHCTATYBATH, IO 3arajioM
3aKOHOAABEIb BU3HAYMB MOJIENI TMOBEIIHKH MyOIIUHUX CIy>KOOBIIB IIOJI0 OACPKAHHS MOJapyH-
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KiB, 0OOMEXCHHS LIIO/I0 OACPKaHHS HUMH MOJAPYHKIB. Y TIM 337151 yCYHEHHS TPOOIEMHUX MUTaHb,
OB’ SI3aHUX 13 TIyMa4€HHSM I0JI0KEHb, 0€3M0CcepeIHbO MPUCBIUEHUX 0OMEKEHHSIM 00 OAep-
JKaHHS MOJAPYHKIB MyONIYHUMHM CIIY>KOOBLISIMHU, TOLUJIBHUM yOayaeTbCsi BIOCKOHAJIEGHHS IOJIO-
JKCHb BU3HAYCHHSI ITOJJapyHKA, HOPMAaTHBHOTO 3aKPIIICHHS PI3HOBHIIIB ITOJApYHKA Ta OCOOIHBHX
O3HAaK KOXKHOTO BHUJIY, Y3TOJDKCHHS MOJIOXKEHB MO0 Cy0’€KTHOTO CKJIAY BIAMOBIIHUX MPaBOBIJI-
HOCHH 13 TIOJIO)KEHHSIMH aHTHKOPYIIIIHHOTO 3aKOHOJIABCTBA YKPaiHH, a TAKOXK JIeTai3allis qesIKuX
MIPOIEAYPHUX ACIEKTiB MOBOPKEHHS 3 TIOApPyHKAaMH 3 OOKY IyONiYHAX CITy>KOOBIIIB.
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