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BU3HAYEHHA HNIACTAB BIANOBIAAJIBHOCTI 3A TIPABOITOPYIIEHHSI
oia YAC 3JIMCHEHHSA THZKMHIPUHT'OBOI AIAJIBHOCTI B BYIIBHUIITBI

VY crarTi npoaHaIi30BaHO 3arajibHe MOHSTTS BiAIMOBIIAIBHOCTI 3a TpaBomopy-
IICHHS B TOCIOAApPCHKOMY TIpaBi, a TAaKOXK BH3HAYCHO IMOHSTTS BIAMOBIIAILHOCTI
3a IPaBOTIOPYIICHHS Yy cdepi i IH)KI/IHlpI/IHFOBOI JUSUTBHOCT1, BU3HAYEHO YMOBH Ta ITiJI-
CTaBM MPUTATHEHHS JI0 TAKOTO BUY BiAMOBIAAIBHOCTI.

Knwuosi cnosa: cocnodapcoko-npasosa 8ionosioanbHicms, 8i0N08i0anIbHICHb
30 NOPYWEeHHs Nio 4ac 30IUCHEHH IHHCUHIPUH20BO0I OIANbHOCTI, IHMCUHIDUHE.

B crarbe nmpoananu3znpoBaHo oOliee MOHATHE OTBETCTBEHHOCTH 3a MPaBOHAPY-
LIEHHUs B XO3SHCTBEHHOM IIpaBe, a TAKXKe OINPENeJIEHO IMOHATHE OTBETCTBEHHOCTH
3a TIpaBOHAPYIICHUS B Chepe HHKUHUPUHTOBO EITEIIFHOCTH, YCTAHOBICHBI yCIIO-
BUS U OCHOBAHUS IIPUBJIEYEHUS K TAKOMY BUAY OTBETCTBEHHOCTH.

Knrwuesvie cnoea: xosaticmeeHHo-npasosas omeemcmeenHoCmy, OmeencmeeH-
HOCMb 3a HApYWeHUs NpU OCYUeCmENIeHUU UHICUHUPUHSOBOU O0esimelbHOCmU,
UHIICUHUDUHE.

The article analyzes the general concept of liability for offenses in economic
law, as well as defines the notion of liability for offenses in the field of engineering
activity, determines the conditions and grounds for bringing such liability.

Key words: economic and legal responsibility, responsibility for violations during
the implementation of engineering activities, engineering.

Beryn. ['ocionapcbko-mipaBoBa BiAMOBIAAIbHICTh € HEBIA €MHHUM €JIEMEHTOM JIOTOBIPHUX
BIJIHOCHH Y Cy4YaCHUX YMOBAax roCIOAapIOBAHHSI, OCKUILKH 32 CBOEIO CYTHICTIO € 3aCO00M 3aXHUCTY
MpaB Ta IHTEPECIiB CTOPIH TAKUX BIJHOCHH, & TAKOXK TICBHUM 3aCOOOM T'apaHTil CyCHIbHOT KOpHUC-
HOCTI ITPOIYKTIB UM PE3yNIBTATIB TaKO1 isTIbHOCTI. BiMOBINaIbHICTD Y Cepi IHKUHIPHHTOBOT M-
SUTBHOCTI HE € BUHATKOM, 1 II€ TTOB’SI3aHO MEPEyCiM i3 0COOIMBOCTME CaMOi JiSUTbHOCTI, & TAKOXK
13 THMHU pU3UKaMH, sIKi BOHa Hece B co0i. BomHovac 13 momsry iHKHHIPUHTOBOT AISUTBHOCTI BiJI-
MOB1/IaJIbHICTh MOXKYTh HECTH BCl CTOPOHH BIJTHOCHH, HABITh SKIIIO POOOTH, IO CYTi, BUKOHAHI 200
(hakTHYHI B3a€MOBITHOCHHHU MK CTOPOHAMH J00IITH KiHIIS Yepe3 3aKiHUEHHs TEPMiHY JIOTOBODY.

JlochiKeHHIM MNHUTaHb TOCHOAAPCHKO-NPABOBOI BiAMOBIJAJIBHOCTI Mpami NPHCBATHU-
IU Taki BYeHi-topuctu, ik M. AOpukees, O. Kukots, O. Ilepynosa, C. Cenesenn, P. llumixa,
B. llep6una Ta iH.

IMocTanoBka 3aBaaHHsl. MeTOI CTATTI € cripoOa BU3HAYCHHS MOHATTS W 0COOMMBOCTEH
BIJIMOBIIAJIBHOCTI 3a MPaBOMOPYIICHHS 11T Yac 31ICHEHHS 1HKUHIPUHTOBOI AisTBHOCTI.
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PesyabraTu pocaimkxenHs. Ha mamy mymKy, 0cCOONMBICT IHCTHUTYTY BiIIOBiZaIBHOCTI
y cdepi TpoBaIKEHHS IHKUHIPHHTOBOI JiSTTBHOCTI TIOJISITA€ B TOMY, 1[0 BiH BKJIIOUAE TaKUi ere-
MEHT, SIK BiJIIKOJYBaHHS IIKOJAHW, a TAKOXK IMependavyae Tak 3BaHy BiJIKJIaJIeHY BiAMOBiIalIbHICTb,
10 € eJIEeMEHTOM IUBLIBHOTO-IIPABOBOI BiAMOBiAanpHOCTI. CaMe ToMy AJisl TOTO, 100 IPYHTOBHO
Ta BCEOIUHO JTOCIIUTHU MiJCTaBU W YMOBH BiJIIOBIJAJILHOCTI 3a MPaBOMOPYLIEHHS 1]l Yac 3/iic-
HEHHS 1HKUHIPUHTOBOI JISUTBHOCTI B OY/TIBHUIITRBI, TOIUJILHO PO3IOYATH i3 3acaIHUIIBKUX (QyH/a-
MEHTAJIbHUX MPHUHIIMIIB 1 MEXaHI3My (DYHKIIIOHYBaHHS 1HCTUTYTY BiJIIOBIIAIBHOCTI B TOCIIOAAP-
chbKOMY TipaBi. HuHI 1l 1HCTUTYT JIOCIHIDKEHUH JTOCTaTHBO TIE0 MIPOI0 M y THX pakypcax, sKi
JIaTyTh 3MOTY KOHKPETHU3YyBaTH OCHOBHI MOTO TOJIOKEHHS CTOCOBHO BIJIMOBIIABHOCTI 32 TIPaBO-
MOPYIICHHS TTiJ] Yac 3iHCHEHHS 1H)KWHIPUHTOBOI JiSUIbHOCTI B Oy/IiBHHIITBI.

Be3yMOBHO, BUXITHIMHU ATl aHAIII3y TOCHONAPCHKO-IPABOBOI BiANIOBITAIFHOCTI 3a MOpPY-
LIeHHS IM1]1 Yac 3A1MCHEHHS aHAIi30BaHOTO B IIbOMY JIOCIiIPKEHH] BUAY JTiSUTBHOCTI € HOPMH CTaTel
posniny V «BianoBigaibHICTh 3a IPaBONOPYILIEHHS Y cdepi rocrnogaproBanHsm» 1 0cnoaapcbKoro
konekcy (mani — I'K) Yipainu. Tak, BiamosigHo 70 cT. 216 'K Ykpainu, yuacHUKH TOCToapChbKux
BIIHOCHH HECYTh TOCIOIaPCHKO-TTPABOBY BIIMOBIIAIBHICTD 3a MPABOMOPYIIECHHS y cdepi rocro-
JapIOBaHHS IIUISIXOM 3aCTOCYBAaHHS [0 MPABOIIOPYITHUKIB TOCMIOAAPCHKUX CAHKIIN Ha MiICcTaBax
1 B mopsinky, nepeadadenux 'K Ykpainu, iHIIMMHU 3aKOHAMY Ta JJOTOBOPOM. 3aCTOCYBaHHSI TOCIIO-
JAPChKUX CAHKII Ma€ TapaHTyBaTH 3aXHCT MPaB i 3aKOHHHUX IHTEPECiB IPOMaJisiH, OpraHizamii i
JIep’KaBH, B TOMY YMCIII BiJIIIKOyBaHHS 30MTKIB yYaCHUKaM TOCIIOAaPChKUX BiTHOCHH, 3aBJIaHUX
YHACTII0K IPaBOMOPYIIEHHS, Ta 3a0e3meuyBaTy PaBoOMOPsIOK Y cdepi rocrogaproBanss [1].

Sk 3a3nauae B. llepOuna, rocrnogapchko-NpaBoBa BiAMOBIAAIBHICTh — 11€ KOMIUIEKCHUN
MIPaBOBUH 1HCTUTYT, SIKUH Ma€ CBilf OCOOJHMBHIA MPEIMET PEryIrOBaHHA — CYCHUIbHI BiIHOCHHH,
10 BHHHUKAIOTHh 1 (PYHKIIOHYIOTH y 3B’S3KY 3 YYMHECHHSIM TOCHOAAPCHKOTO IPABOIIOPYIICHHS.
[pu upomy 'K Ykpainu He MICTUTh BU3HAYCHHS TOHSITTS TOCIIOIAPCHKOTO MPABOIIOPYIICHHS Ta
HE PO3KpHBAE HOTO 3MICTy. JJOKTpHHAIBFHO TOCIONApChKE MPABOIOPYIICHHS MOKHA BHU3HAYUTH
SIK TIPOTHITPABHY 1110 a00 Oe3/isUTbHICTh YYaCHUKA TOCIIOIaPChKUX BIJIHOCHH, sIKa HE BiIIIOBIIA€E
BHMOTaM HOPM TOCIIOJIAPCHKOTO MPaBa, HE Y3rOJLKYEThCS 3 OPUANYHUMHU 000B’ sI3KaMU 3a3Ha4CHO-
r'0 y4acHUKa, TOPYyIIye Cy0’ €KTHBHI IIPaBa iHIIOTO yYaCHUKA TOCTIOaPChKUX BiIHOCHH a00 TPEeTiX
oci0 (Hampukiaj, Jep>KaBU LIUIIXOM MOPYIICHHS BCTAHOBICHUX 3aKOHOAABCTBOM IPABMII 3AiMC-
HEHHS TOCIIOIaPChKOI JisIbHOCTI) [2].

TakuM YHHOM, TOCIIOIAPCHKO-IIPAaBOBA BiIOBINAIbHICT MOKIHMKAHA CTHMYJTFOBATH HAJICHK-
HE BUKOHAHHS yYaCHUKAMH TOCHONAPCHKUX BIIHOCHH TOCIONapChKHUX 3000B’s13aHb. OTKe, ii ro-
JIOBHOIO METOIO € 3aXHUCT MPaB 1 3aKOHHHUX 1HTEPECIB IPOMAJISTH, OPTaHi3allii 1 JepKaBH, Y TOMY
YHUCIIl BiJIIIKOJYBaHHS 30MTKIB YYaCHHKaMHU TOCIIOAPCHKUX BIIHOCHH, 3aBIaHUX YHACIIJOK Ipa-
BOTIOPYIIICHHS, 4 TAKOXK 3a0€3MeUeHHSI TPABONOPSIKY Y cdepi rocrogaproBaHHs [3].

locnonapceko-TIpaBoBa BiAMOBIAATBHICTh 0a3yeThesl HA NMPUHIMIAX, SIKi BiToOpa)xaroTh
CYTHICTb 1 XapakTep MPaBOBOTO PETYIIIOBaHHS TaKol BIAMOBIAAILHOCTI i MAIOTh BaroMe 3HAYCHHS
MiJ] yac 1X MpakTHYHOTO 3aCTOCYBaHHSA. 30KpeMa, TAKUMHU MpUHIHNIAM € [4]:

— TOTepIijia CTOPOHA Ma€ MPaBO Ha BiALIKOAYBaHHS 30MTKIB HE3aJIe)KHO Bij TOTO, YU €
3aCTepeKeHHs PO L€ B IOTOBOPI; NepeadadeHa 3aK0HOM BiZIOBIIanbHICTh BUPOOHHUKA (TIPOAABLS )
32 HEJOOPOSIKICHICTD MPOIYKIIi 3aCTOCOBYETHCS TAKOK HE3aJIECHKHO BiJl TOTO, UM € 3aCTEPEIKCHHS
PO 1€ B IoroBopi. el mpuHIMT 3aKpiruIioe MpaBo cy0’ €KTa roCroIaproBaHHs, SKHI 3a3HaB IEBHUX
yTpar YHACTIJIOK 3AIMCHEHHS IHIIMM Cy0’€KTOM TOCIIOJAPCHKOTO MTPABOMOPYIICHHS, Y OYIb-IKOMY
BHIIAJIKy HA OTPUMAHHS BIIIIKOAYBaHHS TAKHX 30WUTKIB. 32 TAKUM JKe MPHHIUIIOM 3aKOHOIaBCTBOM
nependoadeHa BiAMOBITAJILHICTH BUPOOHMKA (TIPOABIIA) 32 HEAOOPOSKICHICTh MPOTYKIIIT;

— cmara mTpadHUX CaHKIHM 3a TOpYyIIeHHs 30008 sI3aHHS, & TAKOXK Bi/IIKOTYyBaHHS 30UT-
KiB HE 3BUIbHAIOTH MIPABOIOPYIIHUKA 0€3 3r0/IH 1HIIIOT CTOPOHU BiJl BUKOHAHHS MPUHHATHX 3000B’ -
3aHb Y HaTypi. 3a 3araJibHUM IPaBUIIOM, Cy0’ €KT TOCTIONAPIOBaHHS, 10 TIOPYIIUB rOCHOAAPCHKE 30-
0O0B’s13aHHSI, TOBUHEH BUKOHATH HOTO HAJIGKHUM YHHOM HABITB MICIS TOTO, SIK HUM OYJIO CIUIA4eHO
mrpadHi CAaHKINT 3a HOr0 HeBUKOHAHHA. €IMHIM BHHSATKOM i3 IIHOTO IIPaBIJIa MOKE Oy TH JOMOBIIE-
HICTB CTOPIH PO 3BUTBHEHHS CY0’ €KTa rOCIIOIAPIOBAHHS BiJl OIAIBIION0 BHKOHAHHS CBOTX 000B’ 513~
KiB, sika TIOBUHHA OyTH 3a(hikcOBaHA B YCTAHOBJICHOMY 3aKOHOM ITOPSIJIKY;
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— Y rOCHOAAapChbKOMY JIOTOBOPi1 HEMPUITYCTHMI 3aCTEPEIKEHHS 100 BUKIIIOUEHHS a00 00-
MEXKEHHS BiJIOBIJAIbHOCTI BUpOOHUKA (MpoAaBist) mpoayKuii. LluM npuHIHUIIOM 0OMEXYEThCS
IIPaBO CTOPiH Ha BHECEHHs A0 JOTOBOPY 3aCTEPEKEHHs 111010 OOMEKEHHS BIAMOBIAaIbHOCTI BU-
poOHMKa (TTPOnaBIsT) MPOAYKIII, OCKUTEKY el MPUHINI YHECCHUH 10 3aKOHOAABCTBA 3 METOIO
3aXUCTY IHTEPECIB CIIOKUBAYIB.

Y pamkax JOCITPKEHHSI TOIUTEHO 3aMpOTIOHYBATH BJIACHE OavyeHHs 1 TPAKTYBaHH: z[ecbiHi—
1T «BiJIOBITABHICTH 32 TPaBOIOPYCHHST M1 9ac 3AiiCHeHHS 1HKUHIPUHTOBOT AisITBHOCTI B Oy-
TIBHHIITBI», Ky JOPEUHO JICTEPMIHYBATH Y IBOX 3HAYCHHSIX:

— B IIMPOKOMY — II€ OCOONMBHUI BUJA BIAHOCHMH MiXK CyO €KTam JOTOBOPY Ha HajaH-
HSl NIOCIYT 3 1HXKHMHIPUHTY B OyJiBHMITBI, 10 HACTA€ BHACHIJOK IOPYIIEHHS CTOPOHOIO CBOIX
3000B’513aHb, 110 BUILIMBAE 13 3aKOHOAABCTBA a00 YMOB JI0TOBODY;

— Y BY3bKOMY — II€ CYKYITHICTh OOTSDKEHB 1 IPUMYCIB, [0 HAKIIAIAIOTHCS Ha CTOPOHY II0-
TOBIPHHX BIJIHOCHH 13 HQ/IaHHS 1HKWHIPUHTOBUX TOCTYT y OYIIBHUIITBI B pa3i MOPYIICHHS HEO
JIOTOBIPHHMX 1 I1033JI0TOBIPHUX 30008’ s13aHb, HOPM 3aKOHOABCTBA, 0 MPHU3BEJIO JI0 MPSMOT IKOIH
YH MOTIPIICHHS TOCIOIaPChKO-MAaHOBOTO CTAHOBHIIIA 1HIIOI CTOPOHH 32 JOTOBOPOM ab0 TPEThOi
CTOPOHU (KOPHUCTYBaviB 00’ €KTOM CTBOPEHHSM y PE3yJbTaTi iIHKHHIPHHTOBOT TiSUTEHOCTI).

TakuM YMHOM, BU3HAUAIOYX CYyTHICTh BiJINIOBIIABHOCTI 3a MPaBOMOPYIICHHS ITi]] 9ac 3/1ikic-
HEHHS IH)KUHIPUHIOBOT TiSUTBHOCTI B Oy1iBHUIITBI, JOXOAUMO PO3YMIHHS, 1110 BOHA HACTAE HE JIHIIIE
32 HEBUKOHAHHS YY HEHAJIC)KHE BUKOHAHHS BJIACHE YMOB JIOTOBOPY IH)KUHIPUHTY B OYIiBHHIITBI.
CyTT€BUM aCNEKTOM Yy BIJTHOCHHAX IHKMHIPUHTY € TOTPUMAaHHS BUMOT 1 HOpM (30KpemMa Oy/IiBesb-
HUX), BU3HAYCHUX 3aKOHOIABCTBOM YKpaiHM 1 HE JIeTali30BaHUX y caMoMy jaoroBopi. Kpim toro,
BapTO 3BEpHYTH YBary Ha Te, IO 1HKWHIPHHTOBA JISUIBHICTH € PI3HOBHIOM HPOQECIHHOT JTisIhb-
HOCTI /11 PI3UYHUX 0Ci0 a00 OKpEeMUM HANpPSIMOM JIISUTLHOCTI FOPUIHMYHOT 0COOH, 10 HAKIIaIa€e
Ha Hel HeoOXiJJHICTh JOTPUMaHHsI HU3KM BUMOT Ta YMOB 3[IIHCHEHHS TaKol JisITbHOCTI, BHACIIIOK
4oro (30KpeMa HeJ0TpUMaHHsI, HeHaJIeKHE JOTPUMaHHS, IPUXOBYBaHHs (DaKTiB, IO YHEMOXKITH-
BIIOIOTH IPOJOBKCHHS MPOBAKEHHS Takoi MiSUIHOCTI) pe3yabTaTy ii AiIBHOCTI TAaKOXK TATHYTh
3a coO0Or0 HAaCTaHHS BiJIMOBIIaTbHOCTI.

AHaNi3y04d 1HCTUTYT BiJNOBIJANbHOCTI 3a MOPYIIEHHS MiJl 4ac 3A1MCHEHHS 1HXUHIpUH-
roBoi JisIbHOCTI B OyJiBHUIITBI, BapTO 3BEPHYTH yBary Ha Te, L0 MU BUKOPUCTAJIM TaKUH Mif-
X1J1 10 Kimacudikariii, skuid nepeadadae po3noai ii Ha TOrOBipHY Ta M03a0roBipHYy. J{ist iHKuHI-
pHHrOBO'l’ ISIIBHOCTI Taka Knacncbixauiﬂ € HaJ[3BUYAIHO JIOIILHOK, OCKIJIBKH MPABOIIOPYIICHHS
B Ii#i cepi MOXKITHBI SIK y pa3i HEBUKOHAHHS TOTOBIPHIX 3000B’13aHb TPHIOMY o0oma cTopoHaMu
JIOTOBOPY, TaK i 32 YMOBH TOPYIICHHS 3aranbHOICPKABHIX CTaH/IapTiB 1 HOPM. [Moxi6Hi mopy-
IICHHS TAaKOK MOXKYTh MaTH MicCIle 3 000X CTOpiH, a He 3 00Ky BUKOHABIIS {HKHHIPHHTOBHX POOIT,
SIK TIPO 1€ MOXKE CKIIACTHUCS TyMKa 3 OISy Ha (pOPMYITIOBaHHS iHKHHIPHHTOBOI AisSIBHOCTI B Oy-
JUIBHUIITBI, 3aIIPOTIOHOBAHOTO 3aKOHO/IABIIEM.

Y takomy pasi HiJKOM OOIPYHTOBAaHUM YBaXKae€ThCs came (POPMYJIIOBAHHSA «BiANOBIJab-
HICTh 3a MOPYIICHHS MiJ Yac 37iHCHEeHHs IH)XKUHIPUHTOBOT JisJIBHOCTI B OyMiBHUITBI». MoBa
WJ1e Ipo TOTOBiIpHI 000B’S3KH, 1 pa30M 13 THM BOHH MarOThCs Ha yBa3i, Tak caMo SIK 1 X mopy-
MIEHHS, 1[0 TSATHYTH 32 cO00¥0 MeBHi cankiii. OJTHaK 1HKHHIPUHTOBA JTISUTBHICTD 38 CBOEIO CYT-
HICTIO € SIBUIIEM KOMIUIEKCHUM, TUdepeHIiHoBaHUH iX11 3aCTOCOBYETHCS 0 BCIX CKIATOBUX
€JIEMEHTIB IIbOTO BUJy TOCIOJaPChKOT JisNIbHOCTI. ['0cmomapchKo-npaBoBa BiAMOBITAIBHICTS,
sIKa MO’KE BUHHMKATH B NIPOIIECi BITHOCHH MK Cy0’ €KTaMM iHXHHIPUHTY, He 000B’SI3KOBO 03Ha-
4ae€ 3aKiHYCHHS Y MIPUIMHEHHS JOTOBIPHUX BITHOCHH, OCKIJIbKU Yepe3 CKIaAHICTh IHCTUTYTY
IH)KUHIPUHTY ¥ BiANOBiJaIbHICTh MOXKE OyTH 103aJOTOBIPHOIO, 10 BHUIUIUBAE 3 AISUIBHOCTI
cy0’€KTiB, sIKa HOPYIIY€ HOPMHU YHHHOTO 3aKOHO/IABCTBA, TUM CAMHUM 3aBJIal0YH IIKOY 0XOPO-
HIOBAHOMY JI€PKaBOIO IIPABOIIOPSIIKY.

Peasizanii MmeTr TocrogapchKoO-IpaBoBOi BIAMOBIAATBLHOCTI TOKIUKAHI CIPUSTH TPUHIIU-
I, 110 3aKkpimieHi B 4. 3 ct. 216 'K Ykpainu: moteprmiiia CTOpoHa Ma€e MPpaBo Ha BiAINIKOTyBaHHS
30MTKIB HE3JICXKHO BiJl TOTO, UM € 3aCTEPEKEHHS PO 1€ B JIOTOBOPI; NiepeadadeHa 3aKOHOM B1JIITO-
BiJIaJIbHICTh BUPOOHHUKA (TIPOIABIIA) 32 HEJOOPOSIKICHICTD TIPOYKITiT 3aCTOCOBY€EThLCS TAKOXK HE3a-
JISKHO BiJT TOTO, YH € 3aCTEPEKEHHSI PO 1€ B IOTOBOPI; CIIjIaTa ITPadHUX CAaHKIIN 3a TOPYIICHHS
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3000B’sA3aHHS I TakoX BiAIIKOAYBaHHS 30UTKIB HE 3BUIBHSIOTH MPABOMOPYILIHUKA i 6e3 3roau
JIpyroi CTOPOHU BiJ BUKOHAHHS MPUHHATHUX 3000B’S3aHb Y HATYypi; Y TOCHOAAPCHKOMY JIOTOBOPI
HENPUITYCTUMI 3aCTEPEHKEHHS LI0J0 BHKIIOYEHHS a00 OOMEXKEeHHS BiANOBIAAJBLHOCTI BUPOOHU-
Ka (mpoxaBist) mpoaykuii. Came 6araTociis’s AJisl MPUHIIMIIB HE XapaKTepHE, IX Ba)KKO Ha3BaTH
MPUHIMTIAMH. Y IOPUINYHIN JIiTeparTypi MOMUpPEHe MOJI0KEHHS, 10 FOCIOapChKO-TIPaBOBa BIIMNO-
BIJIAJIBHICTB iICHYE Y (hOPMi JTOAATKOBOTO 00OB’SI3KY, IO TIOKJIAIAEThCS Ha 30008’ s13aHOTO Cy0’ €KTa
IS TIOPYIICHHS! HUM 3000B’SI3aHHS Ta TOJIATaE B CIUIATI HEYCTOWKM, BiAIIKOTyBaHHI 30UTKIB,
3aBJaHUX YIIPABICHOMY CYO’ €KTY, 1110 MPABHIJILHO JIMIIE CTOCOBHO JOTOBIPHHUX 3000B’s3aHb, JI€ iX
MOPYIIEHHS CIIPUYMHSIE aKI[eCOPHE 3000B’3aHHS, a B pa3i BIJIMOBH HOT0 BUKOHATH — IPUMYC JI0 iX
BUKOHAHHS Y (pOpMi roCHofapchKo-NpaBoBOi BiAMOBiAaIbHOCTI. 111010 AETIKTIB, TO TYT HISKOTO
JOZATKOBOTO 3000B’s13aHHs HE BUHUKA€E, BOHU — CAHKIA 3a MOpymeHHs [S].

I Bce x Taku METOHOJIOTIUHE PO3POOICHHS TOCIONAPCHKOT BiAMIOBITABHOCTI SIK OKPEMOTO
MPaBOBOTO IHCTUTYTY CBIYUTH PO HEOTHO3HAYHICTD 11 MPUPOIU B ACHEKTI 11 MPaKTUYHOT pearti-
3amii. BigmoBigaroun Ha MUTaHHS, € TOCHOAAPCHKO-PABOBA Bi/IMOBIIAIBHICTD JIOMATKOBUM 00-
TSOKCHHSIM CTOPIH YH 1I€ € HACIIJIOK HeBUKOHAHHS 3000B’5I3aHb 1 CTATYETHCS 3 0COOM y BHIVISI
CaHKI[il, HEOOX1THO 3BEPHYTHCS JI0 CaMUX MPUHIIMITIB HAKJIAJaHHS BiAMoBigambHOCTI. HaBeneHi
BUIIIE, BOHU JIEMOHCTPYIOTh YHIKaJbHICTh CHCTEMH BiTHOCHH 3 IPUBOY HAKJIaIaHH: (JIUCKYCiiiHEe
MUTaHHS CTOCOBHO MOMEHTY HaKJaJaHHs) 1 CTATHEHHs BiamoBigansHOCTI. [lo-nepie, HE3po3y-
MIJIUM 1 HEBPETYIbOBaHUM € BJIACHE MEXaHi3M, 3a SIKUM BiJIOBIJANbHICTh HACTAE, aJDKE SIKIIO ii
pO3yMITH B TOMY CEHCI, B SIKOMY BIJIIOBIIJIbHICTh BUCTYIIAE SIK JIOJIATKOBI 000B’I3KM Ta 3000B’51-
3aHHSI, IO PSMO BUILTHBAIOTH 3 YMOB JOTOBOPY, TO ILTKOM 3pO3yMIIHM € TIHTAHHSA 11 TUdepeHIli-
arii BiJ BIacHE CaMHX IOCIONAPCHKO-TIPABOBHIX 3000B’SI3aHb.

[lo-mpyre, BUKIMKAE MUTaHHS BCTAHOBJICHHS (DaKTy CaMOTO IMPaBOMOPYIICHHS IIiJ| Jac
3MIACHEHHST 1HXKWHIPUHTOBOI MisUTBHOCTI. SIKIO CaHKIN HAKIaTarThCs CYIOM, TO IUTaHHS
CTOCOBHO MOMEHTY Ta MOPSAKY BCTAHOBIICHHS OOCATIB 1 MiJICTaB BiAMOBIAAILHOCTI BUPIIIYETHCS
B CYJIOBOMY TMOPAJIKY, aJie SIKIIO TaKa BiAMOBIIaJbHICTh KOHTPAreHTOM BUKOHYETHCS JTOOPOBUTBHO,
TO HAMH BOAYa€THCS 11€ MPOIOBKEHHSIM JJOTOBIPHUX BiIHOCHH.

SIKIIO yYaCHMKOM TOCHOAAPCHKUX BIIHOCHMH YYWHEHO NPaBOMOPYILIEHHS Y BUIVIAIL
HEBUKOHAHHsS a00 HEHAJEKHOTO BHKOHAHHS OPraHi3amiiHO-roCrnogapchkoro 3000B’s3aHHS 200
MOPYIIECHO YCTaHOBJICHI BUMOTH (IIPaBUIIA) MO0 3AIHCHEHHS TOCIOAAPCHKOI TiSUTBHOCTI, 10 HbO-
ro MaroTh 3aCTOCOBYBarucs nojoxeHHs ['K Ykpainu Ta iHIIMX 3aKOHIB YKpaiHH, [0 PETYITIOIOTh
BIJIMOBIJIHI OpraHi3aliifHO-rOCIoapChKi 3000B’A3aHHs, Ta MpaBwiia 3MIHCHEHHS TOCIOIapChKOi
nisutbHOCTI. O. Bacunbesa #t O. [linnepkoBHui MOJIOHY T€3y BUCYBAIOTh K METOJOJIOTIYHY 0a3y
y3roJKeHHs monioxkeHb [{uBinbHOTro Komekey (nami — LK) # 'K Ykpainu B yacTuHi BiANOBiIaib-
HOCTI YYaCHHKIB IOCIOapChKUX BIIHOCHH 3a MOpYyLIeHHS Yy cdepi rocnogaproBanss. Jlo Takux
TMOJIOXKEHb, 30KpeMa, Hajiexars [6]:

— BU3HAUEHHS MOHATTS 1 CKJaxy 30MTKIB, 10 HiAJATAIOTH BIALIKOAYBaHHIO OCOOOIO,
sIKa TOITyCTHIA ITpaBonopymeHHs (4. 2 ct. 22 LK Ykpainu # BinnoBigHi iif 4. 2 ¢T. 224 i 4. 1 c1. 225
I'K VYkpainn) [7];

— YCTaHOBJICHHS €IUHOTO (3arajbHOr0) IMpaBWiia IIOJO CITIBBIIHONICHHS 30WMTKIB 1
Heyctorku (4. 1 ct. 624 1K Ykpainu # BianoBigna i 4. 1 ct. 232 'K Ykpainn) [6];

— TIOHATTS HEYCTOMKH i 11 cyTi (TpomoBa cyma abo inmne MaitHo — 4. 1 cr. 549 11K Ykpainu, un
yme rporrosa cyma — 4. 1 ¢1. 230 I'K Vkpainn), a Takox CITiBBIAHOIICHHS HEYCTOUKH, mTpady i neHi
Ak BUIB mTpadaux cakiii (ct. 549 LK Ykpainu i BianosiaHa iif 4. 1 ct. 230 'K Ykpaiunn) [2].

3BepTarouuch 10 ToUkH 30py B. [llepOuna, M1 10X0AUMO PO3yMiHHS, 1[0 FOCMOAAPChKO-Tpa-
BOBIM BIIIOBITAaTBHOCTI BIACTUBI OCOOJMBI O3HAKHU. 3 MOIIIIY (OPMHU IS BiAIOBINANBHICTE €
FOPHINYHOI0, TOOTO SIBISIE COOOIO Mit0 (BIUTMB) KpemuTopa (IIOTEpIIiIOro) Ha MPaBOMOPYIIHUKA
Oe3rnocepeIHb0 abo 3a JIOMOMOTOK apOiTpakHOTO cymy (Cydy, TpeTerchbkoro cymy). FOpunndna
MPUPOJIA TAKOT BIJMOBIJAIBHOCTI TOJNATAE B HETATHBHIA OIIHII MOBEIIHKH MPaBOTIOPYIIHUKA 3
0OKy JiepKaBH i y TIpsiMiii BUMO31 200 CaHKIIi1 3aKOHY 3aCTOCYBATH JI0 HHOTO 3aX0JI1 MaTepiaibHO-
TO BIUIMBY y BUIVISIII BiJIIKOTyBAaHHS 30MTKIB, CIUIaTH HEYCTONHKH, IITpady, IEHI TOIIO. 3aralbHUM
MIPUHITUTIOM I1i€1 BIAMOBIAILHOCTI € IepyKaBHa 3a0e3eUeHICTh 1010 3aCTOCYBaHHS ITepe0aueHuX




Tocnodapcvke npaso ma npoyec

JIOTOBOPOM UM 3aKOHOM MaWHOBHX CaHKIiH. Jlep:kaBa rapaHTye 3aCTOCYBaHHS iX 3aBISIKH CHC-
TeMi CreliallbHUX 1 3arajJbHUX MPaBO3aXMCHUX JEPKaBHUX OpPraHiB, (YHKIIEIO SKUX € came
3aCTOCYBaHHS MaWHOBHX CaHKIiH. [ocmomapchko-mpaBoBa BiAMOBINANBHICTE 3aCTOCOBYETHCS
JIMIIIE B pa3i MPaBOMOPYIICHHs, TOOTO Ha TaKii FOPUANYHIN MiJCTaBI, IK 00’ €KTUBHI POTUITPABHI
i1 9n Oe3/isUTBHICTh MPABOMOPYIITHHKA, 1 3arajioM 0a3yeThesl Ha pe3yMIIiii Horo BUHHU [8].

[lin migcraBamMu TOCMONAPCHKOI  BIAMOBIIATBHOCTI PO3YMIIOTH Ti OCHOBHI yMOBH,
3a HAsIBHOCTI SIKUX BOHA HacTae. 3rimHo 3i ¢T. 218 'K Ykpainu, rocniogapchka BiJlMOBiNATBHICTE —
[Ie BYNHEHE YYaCHUKOM TOCIOJAPCHKUX BIIHOCHH MPaBOIMOPYIICHHS y cdepi TOCTOAapIOBaHHS.
Iliero HOPMOTIO 3aKPITICHO I KITIOYOB1 YMOBH BiJIIIOBiAAIBbHOCTI, a came [1; 9]:

— HE3BOPOTHICTb TOCIOAAPCHKOI BiIMOBIIAJIBHOCTI, 32 BUHATKOM 0OCTaBUH, KOJIH Mpa-
BOMOPYIIHUK YXKHUB YCIX 3aJIe)KHHUX BiJl HHOTO 3aXOMIB IS HEIOMYIIEHHS MOpyLIeHHS. TyT
BapTO MiJKPECIUTH, IO HEMAE KOJHUX KOMEHTapIB, sIKi O KBali(iKyBald, sKi caMe «3aXo-
I» MAIOTHCS Ha yBa3i. MoKHA Tepea0avnTH, 0 MPaBo TIyMayeHHS TaKUX 3aXO/IiB IOKJIae-
HO Ha cya. OYeBHIHO, O TaKa 3aKOHOJABUYA MPOTAINHA CYNEPEUYUTh CYIaCHUM TCHACHIISIM
«PO3BaHTAXKEHHS» TOCTOJAPCHKHUX CYMIB 1 CIMIOHYKAHHS CYO’€KTIB IOCIOJAPCHKHUX BiTHOCHH
JI0 IOCYJIOBOTO PO3B’sI3aHHS CIIOPiB;

— TPaBOMOPYIIHUK 3BUIBHSAETHCA BiJl FOCMIONAPCHKOT BiAMOBIIAIIBHOCTI, KO JTOBE/E,
110 Ha MEepeuIko/i HaJe)KHOMY BUKOHAHHIO HOTro 3000B’s3aHb CTOSAJIN HAJ3BUYaiiHI i HE3BO-
pOTHI 0OCcTaBUHMU.

[I1010 0OCTaHHBOTO MYHKTY 3aKOHOAABYO MepeI0aueHo BaXKIMBE YTOUHEHHS, 1110 HE MOXKYTh
YBaXaTHCh TAKHMHU OOCTaBHHAMH TIOPYIICHHS CBOIX 3000B’s13aHb KOHTPAreHTAMH IIPABOTIOPYIII-
HUKA, BIJICYTHICTh Ha PUHKY TIOTPIOHUX JJI1 BUKOHAHHS 3000B’13aHHS TOBapiB, Opak y OOp)KHUKA
HEOOX1THMX KOmTIB [9].

AHaI3YI04X BIAMOBIAAIBHICTE 32 TPABOMOPYIICHHS il Yac 3MIMCHEHHS 1HXHHIPHHTOBOT
JUSUTBHOCT1 B OYyMIBHHUIITBI 3TiTHO 3 TEOPETHKO-METOJOJOTIYHIUM KOHIENTOM CKJIaly TOCHOAap-
CHKOTO MPABOIOPYIIEHHS MPOMOHYEMO aKIICHTYBAaTH yBary Ha TOMY, IIO CKJIaJ] TOCIOIAPChKOTO
MIPaBOMOPYIICHHSI B Mpolieci peani3alii BiAHOCHH 3 MPUBOLY IHKHUHIPUHIOBOI JisNIBHOCTI B Oy-
JIBHUIITBI XapaKTepU3y€eThCs K MOBHUM. Lle € HeoOXiAHUM I BCTAHOBJICHHS B TOBHOMY 00cCs31
BCIX €JIEMEHTIB 1 MiJICTaB YUYUHEHHS A 4M Oe3MisSUTBHOCTI Cy0’€KTa IHKUHIPUHTOBUX BIJHOCHH,
110, Y CBOIO Yepry, JacTh 3MOT'Y TOBHO BU3HAUNTH MEKi TaKOl BIIMOBIAAILHOCTI i 00CSATH CaHKIIIH.

BucHoBkn. OTe, MU JTIOXOIUMO PO3YyMIHHS TOTO, IO TOCIHOAAPCHKY BiMOBITAIBHICTh
3a MOpPYIIEHHS y cdepl IHKUHIPUHTOBOT JISUTbHOCTI B OyMIBHHIITBI MOXKYTh HECTH BCI yYacHH-
KM TaKWX BiTHOCHH, IPH I[bOMY HaBITh Yy BHITaJKaX, KOJIM IIKOAA 3aBIA€ThCS TPETIM 0CO0aM 4H
JeprkaBi. Y nboMy i mmossirae CrieugigHiCTh aHAII30BAHOTO TOCIOAAPCHKO-TIPABOBOTO IHCTUTYTY,
pa3oM i3 TUM HOTO ITUCKYCIHHICTh, OCKIIBKH, XTO CamMe MOBHHEH BiJAIMOBIIATH 3a IIKOIY, 3aroli-
SIHY B TIPOLECi eKCIuTyaTallii 00’€kTa, CTBOPEHOTO 3a Pe3yJabTaTOM 1HXKHWHIPUHIOBOI NisIIBHOCTI,
CHOTOJIHI OCTATOYHO HE BPETYJIbOBAHO 3aKOHOAABYO, L0 Nepeadayae BCTAHOBICHHS B CYI0BOMY
MOPSIIKY 200 BH3HAYAETHCS B JOTOBOPI.

3 TaKuX MO3MIIH MITKOM aKTyaJbHUM BHAAETHCS 3aIPOBA/DKCHHS TaKOTO eIEMEHTA Y BiJIHO-
CHHU 3 TIPUBOJY 1HKUHIPUHTOBOI TisTIBHOCTI B Oy/TiIBHHUIITBI, SIK JOOPOBUIBHE CTPaxyBaHH rOCHOAAp-
CBHKO-TIPaBOBOT BIJIMOBIANBHOCTI Cy0’€KTa IHKUHIPHHTOBHX BITHOCHH Ta 000B’SI3KOBE CTPaxXyBaHHS
BIZMOBIAAIBLHOCTI Cy0’€KTa, IO HAAAE IHKHHIPUHTOBI TIOCIYTH abo 3aiiMaeThes mpodeciitHoro -
SUTBHICTIO B TalTy31 IHKHHIPUHTY (OCTaHHE € JOUUTBHUM BUKIIIOYHO JUT (Pi3UIHOI 0co0n).
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