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SAIMUTA CEMbH B IEMOKPATUYECKOM I'OCYAAPCTBE

Hpou@emaﬁue cmpanbl oocmueaemcst moibKo mozda,
K020a uwyym peutenue, ad He 6UHOBHbLX

B crarbe paccmarpuBaeTcs ceMbs Kak OCHOBA JIEMOKPATHYECKOTO rOCY/IapCcTBa.
Wzyuena mpaBoBast 0a3a, perynupyromas mpoOIeMHBIC 30HBI WHCTUTYTa CEMBH.
B crarbe aBTOp MpeIOKIIT HOBOBBEICHHSI Ha 3aKOHOAATECIBHOM YPOBHE, KOTOPBIC
MODJIH OBl YKPEIHTh B COIHMAIbHO-YKOHOMHYECKOM IUIAHE MHCTHTYT ceMbh. Cpenun
ABTOPCKUX TPEIUIOKCHUI CIeAyeT Ha3BaTh CICAYIONINE: IPaBO CEMbU 1 pa3 B TOJ
OECIIATHO MOCETHTH KYJIBTYPHO-MAaCCOBOE MEPOIPHUSITHE; IPABO CEMbH | pa3 B rof
BOCTIONB30BaThest 50% CKUIKOHM Ha Mpoe3a B JII0OOM TPAHCIIOPTHOM CPEACTBE; OII-
peIeuTh eHb CEMbH, HA3HAYHMB €r0 FOCYAapPCTBEHHBIM MPAa3HUKOM; MpaBo | pa3
B TOJI Ha KQ)KJIOTO WIEHA CEMBH HCTONB30BaTh S0% CKUAKY Ha 03OPOBIICHHE B JIIO-
0OM CcaHAaTOPHO-KypOpTHOM yupexxaeHun PecrnyOnuku Benapych; mpaBo dieHam
CEeMbH, KOTOpBIE TIPOXKUBAIOT BMecTe 10 1 GoJiee JIeT MoNy4YnTh BhICIee 00pa3oBaHue
Ha OecIulaTHOI OCHOBE, B TOM YHMCJIe Takoe IPaBo paclpocTpaHseTcs Ha 00ydYeHue
B MarucTparype, acliupaHType U TOKTOPAHTYPE; WICHBI CeMbHU 00s13aHbl 1 pa3 B roj
MPUHUMATh y4acTHe B OOIIECTBEHHOW JKU3HU TOCYJAapCTBA; 3aMYIKHsIsS JKCHIIUHA,
UMEIoIIas OHOTO WK OoJiee aeTeil 1o 18 jet, uMeeT MpaBo KaKIAYIO MATHHUILY MeCs-
[Ia YXOAUTH ¢ pabOThI HA 2 Yaca paHbIlle YCTAaHOBICHHOTO pabouero BpeMEeHH, HO He
Oonee 4 pa3 B Mecsr; npenocraBisieTes 50% CKUIka Ha JEKapCTBCHHBIC CPEICTBA,
€CII B CEMbE OJHOBPEMEHHO 0OJIeeT HECKOJIBKO YEJIOBEK; CEMbs, Y KOTOPO# ecTh
pebeHok, 1 pa3 B ro 0CBOO0XKIAETCS OT yIIAThI KOMMYHAITBHBIX [LIATEKEH.

Knrouesvie cnosa: cemvsi, pebeHOK 00 podicOeHus, 0eMOKpamuieckoe 20cyoap-
€meo, coyuanbHvle T1b20mbl, OIA20COCMOSHUE CEMbU.

VY crarTi po3MIAAAETHCSA CIM’S SIK OCHOBA JIEMOKPAaTHYHOI JiepkaBu. BusueHo
IpaBoOBy 0a3y, IO PEryaioe MpoOIeMHI 30HM IHCTHUTYTy ciM’i. Y cTaTTi aBTOpOM
3aIPOIIOHOBAHO HOBOBBEACHHS HA 3aKOHOJABYOMY DIiBHI, SIKIi MOIIH O coOLianbHO-
€KOHOMIYHO 3MIIHUTH 1HCTUTYT ciM’i. Cepelr aBTOPCHKUX MPOMO3MILINA CITiJl Ha3Ba-
TH Taki: mpaBo ciM’i 1 pa3 Ha pik OE3KOIITOBHO BiJBIAaTH KyJIbTYPHO-MAacCOBHH 3a-
xig; mpaBo ciM’i 1 pa3 Ha pik ckopuctarucs 50% 3HMKKOIO Ha Mpois3g y Oylb-sKo-
My TPAHCHOPTHOMY 3ac001; BU3HAYHUTH JCHb CiM’1, IPHU3HAYMBIIN HOTO JAEp:KaBHUM
CBSITOM; TIpaBo 1 pa3 Ha piK HA KOXKHOTO WieHa CiM’1 BUKOPHCTOBYBaTH 50% 3HIKKY
Ha O3JIOPOBIICHHS B OYJb-SIKOMY CaHATOPHO-KYpOpTHOMY 3akiani PecmyOmiku bi-
JIOPYCh; TPABO WICHIB CiM’i, sIKi IPOXKUBAIOTh pa3oM 10 i OuLIbIIE POKIB OTPUMATH
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OE3KOIITOBHO BHIILY OCBITY, 30KpeMa TaKe MPaBo MOIIUPIOETHLCS HA HABYaHHS B Mari-
CTpaTypi, acIipaHTypi i TOKTOPAHTYPi; WieHHu cim’1 3000B’s13aH1 1 pa3 Ha pik OpaTtu
Y4acTh Y CYCIUTLHOMY KHTTI ISp>KaBH; 3aMIKHS JKIHKa, sIKa Mae OJTHOroO abo OibIie
JITeH BiKoM 110 18 pokiB, Ma€e TpaBo IO ITHUIII MICAT HTH 3 poOOTH Ha 2 TOTUHH
paHilie BCTAaHOBJICHOTO poO0Yoro vacy, aje He Oibine 4 pasiB Ha Micsllb; HaJa€Th-
cs1 50% 3HIKKA Ha JKapChKi 3ac00H, SIKIIO B CiM’1 OTHOYACHO XBOpI€ KibKa JIFO-
Jeii; ciM’s, y sIkiil € nuTuHa, 1 pa3 Ha pik 3BIABHAETHCS Bifl CIUIATH KOMYHAIBHUX
TUTATEXKIB.

Knrouosi cnosa: cim’s, oumuna 00 HapoO;Ccentsl, OeMOKPAMUUHA 0epiicasd, co-
yianoui ninveu, 006pooym cim’i.

The article considers the family as the Foundation of a democratic state. Studied
the legal framework governing the problem areas of the family institution. In the
article the author proposed innovations at the legislative level, which would strengthen
socio-economic terms, the institution of the family. Among the author's proposals
were the following: the right of a family 1 time a year free admission to cultural
events; the right family 1 time a year to take advantage of 50% discount for travel
on any vehicle; determine, by assigning it a public holiday; right families 1 time per
year for each family member to use a 50% discount for rehabilitation in any health
institution of the Republic of Belarus; the right for family members who live together
for 10 years or more to get a higher education free of charge, including such a right
extends to training in a magistracy, postgraduate study and doctoral studies; family
members must 1 time per year to participate in the public life of the state; a married
woman having one or more children under 18 years was entitled each Friday of the
month to leave work 2 hours early hours, but not more than 4 times per month; 50%
discount on medicines, if a family at the same time hurting several people; family
who has a child 1 time per year shall be exempt from payment of utility bills.

Key words: family, child before birth, democratic state, social benefits, welfare
of the family.

Brenenue. [lonstne ceMbH, conacHo crathe 59 komekca PecrnyOmnuku benapyck o Opake
u cembe Ne 278-3 ot 09 mronst 1999 r., uHTEpIIpeTUpYETCS KaK OOBSIMHCHHE JIUII, CBSI3aHHBIX
MEXIy co00i MOpambHONH M MaTepUaNbHON OOITHOCTHIO W TOMJIEPIKKON, BEIEHHEM OOIIETo XO-
351CTBa, MpaBaMM M OOSI3aHHOCTSIMH, BBITEKAIONIMMHU U3 Opaka, OJM3KOTO POJCTBA, YCHIHOBICHUSI.
CornnacHO 3aKOHOAATENILHOM TPAKTOBKE, CEMbs pACCMaTpUBACTCS KAK OCHOBA JIEMOKPATUYHOTO 00-
mecTBa, ric JIIOAU C pa3HbIMU UCAIMU U B3I JaMU O6’]>C[(I/IH${I-OTC$I BO UM CO3JaHUsA ﬂOCTOﬁHOFO
Oyayuiero. HegoctarouHo TOro, 4ToOBI B CEMbE MPOCTO POXKIAIUCH JI€TH, BEIb POTUTENHU JOKHBI
co311aTh BCE HEOOXOAMMBIE YCIOBUS Ul UX Pa3BUTHUsS U COBEPLICHCTBOBaHUS. PasHOCTH MHTEpe-
COB B C€MbE — 3TO co3uaatTenbHas 0a3a i GopMUPOBaHUS MOJHOLUEHHOH nnyHocTu. Korna uH-
Tepechl pa3Hble, HO €MHBI, CEMbs €CTh OIOPOM AJI rocyAapcTBa. MIHTepechl OHOTO YJieHa CEMbH
HE JIOJDKHBI YIIEMJISITh MHTEpEChl Apyrux. MIHTepechl He JOMKHBI HECTH MPECTYIHbIN WIN aHTH-
OO0IIIECTBEHHBIN XapaKTep, a JOJHKHBI OBITh OPHEHTHPOBAHBI Ha TIONOKHUTENBHBIN pe3ynbrar. Llenn
y Ka)XIOTO WiICHA CEMbU MOTYT OBITH pa3HbIC: JKEJIAHWUE CO3/IaTh MOJTHOICHHYIO CEMBIO; pPea-
30BaThCSl KaK POAMTENb W CyNpyT(a); PacKphITh TBOPUCCKUI MOTCHIIMAN; COBEPIICHCTBOBATHCS
B CBOEM Jiejie; 00ydaThCsi, Moay4yarh HOBYIO POPECCHIO; TOCTUYh MATEPHAITLHOTO OJIATOTIONYYHS;
OoutpIIe 3apadaTheIBaTh I CEMBH H.T.1. B Hayke C(hOpMUPOBAHBI CIEAYIOIINE OCHOBHBIC (DYHKITUH
CCMbU: POXKIACHNUEC U BOCIIUTAHUC I[eTeﬁ, caMopeain3anus poOAUTCIIbCKUX YYBCTB; YAOBJIIETBOPC-
HHUE CCKCYAJIbHBIX HOTpe6HOCTCI71; 9KOHOMUYECKHUE BLITOABI JJId YJICHOB CEMbH; YIOBJICTBOPCHHUC
MaTepHalbHBIX MOTPEOHOCTEH YIIEHOB CEMbH, POCT ONaroCOCTOSIHUA M CEMbH M OTAETBHBIX €€
YJIEHOB; BOCCTAHOBJICHHE (PU3MUECKUX U UHTEIUIEKTYaIbHBIX CUJI; YIOBJIETBOPEHHE MMOTPEOHOCTEH
B CUMIIATUH, YBOKEHUM, IPU3HAHUH, MOJAEPIKKE, SIMOIIMOHAIBHON 3aluTe, JII0OBU U BOCXHMILE-
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HUH; COBMECTHOE IPOBEICHHE IOCYra U AyXOBHOE oboramienne apyr Apyra. Korma ykasanHbie
(yHKIMU OOBEAMHSIOTCS, TO 00pa3yeTcs eAMHCTBO, KOTOPOE MHAYE HA3BIBAIOT TAPMOHHUEH ceMeii-
HOW kn3HU. CyIEeCTBYIONMHA JAUCOAaHC CEMEHHBIX OTHOIICHUH B COBPEMEHHOM MHUpPE OOBsC-
HACTCS psAAOM IPUYMH, BayKHCHIIICH W3 KOTOPBIX ABJIACTCA HEBO3MOXHOCTH YPEryJIupoBaTh Ce-
MeiHbIE B3aMMOOTHOIICHHUS B TIOJIHOM 00beMe B paMKaX 3aKOHOAATEIILCTBA. DTO TOBOPUT O TOM,
YTO HE YPOBEHB IpaBa ONMpPEACIISICT CTEICHb ONaronoiyyus ceMeHHOH KU3HH, a yPOBEHb MOpaJIH,
TOCIIO/ICTBYIOIIHH B 00IIECTRE.

[ocranoBka 3amanusi. Hu oqHO rocymapcTBo HE MOXKET CyLIECTBOBaTh 0e3 ceMbu. BHy-
TPEHHSISI TIOJIUTHKA B OOJNBIIEH Mepe OPHEHTHPOBAaHA HE HA KOHKPETHOTO WHIUBUIIA, & HA CEMbBIO
B 11e7ioM. B PecniyOmnuke benmapyce neficTByeT psii IpaBOBBIX aKTOB, HAIIPABICHHBIX HA MOACPIKa-
HHUE CEeMbHU, CPEAN KOTOPHIX CIICIyeT BBIICIUTH Takue: [ paxnanckuil kogeke Pecmyomuku bema-
pyck Ne 218-3 ot 07 nekabpst 1998 r.; Konekc Pecniyonmukn benapych o Opake u cembe Ne 278-3
ot 09 urosst 1999 1.; Koneke PecriyOnmku benapych 06 o6pazoBanmu Ne 243-3 ot 13 ssaBaps 2011 1;
Hexper [Ipesunenrta Pecyomnuku benapych «O TOTONMHUATENBHBIX MEPax IO rOCyIapcTBEHHOM 3a-
UTe JeTedl B HeOmaromomyyHsix ceMbsix» Ne 18 ot 24 Hos0ps 2006 r.; 3akon Pecryonuku be-
napych «O0 OCHOBax CHUCTEMbI MPOGWIAKTUKK OS3HAA30PHOCTH U TPABOHAPYIICHUH HECcoBep-
meHHoneTHuX» Ne 200-3 ot 31 mas 2003 r; 3akon Pecnyonuku benapycs «O rocynapcTBEeHHBIX
MOCOOUSIX CeMbsIM, BOCIIUTHIBatOIMM JieTei» Ne 7-3 ot 29 mekabps 2012 r.; 3akon PecryOnuku
Benapych «O rocynapCTBEHHBIX COIMATbHBIX JbIOTAX, MPaBaX M TapaHTHAX JJIS OTACIBHBIX Ka-
teropuil rpaxkaan» Ne 405-3 ot 13 utonsa 2012 r.; 3axon Pecny6nuku benapycs «O 3npaBooxpa-
HeHum» Ne 2435-XII ot 18 uronst 1993 r.; 3akon Pecnyonuku bemapych «O rocymapcTBeHHOM
TOAJICPIKKE MOJIOCIKHBIX U JETCKUX OOIIECTBEHHBIX 0o0beanHeHUi B PecmyOnuke bemapychy
Ne 305-3 ot 09 HOs10pst 1999 1.

Pe3ynbTarsl uccienoBanus. s moqiepKanus ¥ COXpaHEHHUS ceMell Ha 3aKOHOIATeNb-
HOM YpOBHE HEOOXOIMMO 3aKPEIUTh B TOCYAApCTBE ONpPEACICHHBIN psin rapanTuil. /lannsie ra-
PaAHTHUH aBTOP MOAPA3/EISIET Ha IECTh OJIOKOB: KYJIBTYPHEIH, 00pa30BaTebHBIH, TPYIOBOI, MEIH-
[IWHCKUH, CONMANBHBIA W SKOHOMHYECKUH. Tak, B paMKax KyJIbTypHOTO OJIOKa, KOTOPBIA BOUIET
kak nornosiHeHue K Komekcy Pecryonuku benapych o 6pake u cembe Ne 278-3 ot 9 uronst 1999 1,
HEOOXOIMMO BHECTH CIICTYIONINE TIPETIOKCHUS:

— TIpaBo ceMbH | pa3 B roj1 6eCIIaTHO MOCETUTH KYJIBTYPHO-MAaCCOBOE MEPOIPHUATHE;

— IIpaBo ceMbe 1 pa3 B rof Bocmoab30BaThes 50% cKuakoi Ha MPpoe3] B JIF0OOM TPaHCIOPT-
HOM CpPEJICTBE;

— MexayHapoaHsiil ieHb ceMbH (15 Mast) OOBSIBUTH TOCYIapCTBCHHBIM IPA3IHUKOM U CIe-
JIaTh BBIXOTHBIM. DTOT JICHb MPEIOCTABISICTCS U TOTO, YTOOBI WICHBI CEMBH MOTJIA BMECTE OT-
JOXHYTh, TOOOIIATECs. B 3TOT IeHb BO BCEX KyJIBTYPHO-MacCOBBIX 3aBEHCHUSX (Kade, pecTopa-
HaX, KHHO, 300TIapKax M. T. JI.) IpeAocTaBisieTcs ckuaka 50%.

[IpemnoxxeHue Mo coruanTbHOMY OJIOKY HeoOxXomuMo roMecTuTh B Koneke PecrryOnuku be-
napych o Opake u cembe Ne 278-3 ot 9 uronst 1999 r., koTophIid KacaeTcs rmpaBa ceMbH 1 pa3 B TOJ
Ha KaKIOTO WIEHA CEMBH HCIIONB30BaTh 50% CKUIKY Ha 030POBJICHUE B TIOOOM CaHATOPHO-KY-
popTHOM yupexaeHuu Pecryonuku bemapych.

[Ipenyoxxenue mo oOpazoBarebHOMY OJIOKY IerecooOpa3Ho BkiIounTh B Kogeke Pecmy-
6muku benapycs «O6 00pa3zoBaHIM»: TIPABO WICHAM CEMBH, KOTOPbIE IPOXKBatOT BMecTe 10 1 60-
Jiee JIeT MOJIy4UTh BhICIIEE 0Opa3oBaHUE Ha OECIIATHOI OCHOBE, a TAKXKE TAKOE MPABO PACIHPO-
CTpaHseTCsl Ha 00yYCHUE B MarkCTpaType, aCIUPAHTYPe U JOKTOPAHTYpE.

[penokeHus 1Mo TPYAOBOMY OJIOKY CIIEAYeT Pa3MECTHTh Kak rapaHTHu K TpymoBomy Ko-
nekcy Pecrryonuku benapycs Ne 238-3 ot 08 staapst 2015 r.:

— WIEHBI CeMbH 00s13aHBI 1 pa3 B IO NPUHUMATh YYaCTHE B OOIIECCTBEHHON YKH3HH IOCY-
napcTBa (OKazaHHe TOMOIIH TICHCHOHEepaM; yOopKa IpHI0MOBOI TEPPUTOPHUH; YOOPKa ITOIBE3I0B,
OMKANTIINX TTapKOB);

— 3aMY)KHSS JKEHIIIMHA, HMEIOIasi OJTHOTO WK Oojiee netedd n0 18 Jyiet, uMeeT mpaBo Ka-
KITYTO TIATHHUITY MECSIA yXOIUTD ¢ paboTHI Ha 2 yaca paHbIIe YCTAHOBICHHOTO Pad0vero BpeMeHH,
HO He Ooree 4 pa3 B MecsIl.
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[IpenniokeHus] IO MEIUIIMHCKOMY OJIOKY paccMaTpUBAIOTCS B KadyeCcTBE JOMOJHCHUH
k 3akony Pecmyonuku Benapych «O 3npaBooxpanenun» Ne 2435-XI11 ot 18 utonst 1993 1. Ipe-
nocrapnsgercs: 50% cKuiKa Ha IeKapCTBEHHBIC CPEACTBA, €CIIM B CEMbE OJJTHOBPEMEHHO OoJyieeT
HECKOJIbKO uenoBek. Jiist netet no 5 net takxke coxpansetrcsa 50% ckuaka Ha JE€KapCTBEHHbBIC
Cpe/cTBa.

[Ipemioxkenne Mo KOHOMHUECKOMY OJOKY TOIMYCTHMO Pa3MecTUTh B JKUIIMIIHOM KOJleKCe
Pecniyonuku benapych Ne 428-3 ot 28 aBrycra 2012 1. Tak, ctatbio 29 «O043aHHOCTh BHECCHHS
IUIATHI 32 KITUIHO-KOMMYHAIIbHBIE YCIYTY U IUIATHI 32 TO0JIb30BAHUE YKUJIBIM IIOMEIIICHUESM)) Clie-
JIyeT JOTOJIHUTH TaK: «... CEMbsl, Y KOTOPOU €CTh peOeHOK, | pa3 B roj1 0CBOOOKIAETCS OT YILIaThI
KOMMYHaJIbHBIX TUIATEIKEI.

BoiBojbI. B nTore mpoBeieHHBIX UCCIISIOBAHUH, aBTOP CUUTAECT HEOOXOAUMBIM B HAIIIEM IO~
CyZlapcTBe 3alpPETHTh KCKYCCTBEHHOE MpephiBaHue OepeMeHHOCTH. OIHAKO, JJIs1 TOTO, YTOOBI JIaH-
Hasl 3aj1adya OblUIa peajr30BaHa, HEOOXOIUMBI MO3TAHBIC MATrH I (POPMHUPOBAHUS B CO3HAHUH
Ka)JIOTO YEeJIOBEKa TOTO, YTOOBI MOHSATHE «a0OPT» aCCOLMUPOBAIOCH ¢ NpecTymuieHrneM. B Pe-
cnyonmuke benmapych abopt JoImyckaeTcsi B TAaKUX CIIydasx: 10 12 Helenb Mo KeJaHUI0 JKEHIIUHBL,
J0 22 Hejenb adopT CaHKIIMOHUPOBAH, €CIM OEPEeMEHHOCTh HACTYIHJIA B PE3YJIbTaTe M3HACHIIO-
BaHHs, a TAKKE 6epeMeHHOCTB JKCHIIIHNHBI, HHH]CHHOﬁ pOlII/ITe.HLCKI/IX HpaB; HpI/I HAaJIMYHUN y JKCH-
IIMHBI MEIUIIUHCKUX KPUTEPUEB, YTPOXKAIOMINX €€ KU3HU, a00PT MOXKHO OCYIIECTBUTH B JII00OE
BpeMmst (He 3aBUCUMO OT Cpoka 6epeMeHHOCTH). MIcXoas 13 UMEIOIEHCs HOPMBI B OTE€YECTBEHHOM
3aKOHOJIATEJIbCTBE, aBTOP JIOMYCKACT, KAK OTUH U3 BAPHAHTOB, IIEPBOHAYATBHO BOILIOTUTE B Pealib-
HOCTb HJICIO MPEICTaBUTENICH YMEPEHHOW KOHIICTIIIMK ONPEJICIICHHS CTaTyca YMOPUOHA YEIOBEKa.
Tak, cieayeT pa3peliuTh >KEHIMWHAM OCYIICCTBISATh a0opT 10 12 Henaenb mpu OCepEeMEHHOCTH,
HACTYMHBILIEH B Pe3yJbTaTe M3HACHIOBAHUS M HAJTMYNU CEPhE3HOTO 3a00JICBaHMSI, YTPOXKAIOIIETO
JKU3HU JKEHINMHBI, TIocie 12 Helenb M MPH MHBIX 00CTOSATENLCTBaX abopT 3amperiaercs. B Tom
ciyvae, Korjia JaHHbIe YCIIOBHUS OyIyT COOIIOIEHBI OOMIECTBEHHOCTRIO, TO OYIEeT parioHaIbHBIM
MIPUHATH YCIIOBHUS a0COMOTHCTCKOW KOHISTIIIMY U 3alPETHTh a00PTHI.

[IpaBo — 3TO MIaHC JIOKa3aTh CBOKO IMPABOTY, HO KOTIA YEJOBEK HAYYUTCSI BHUJCTH JaKe
B TJIOXOM YEJIOBEKE XOPOIIHE YEPTHI, OH CTAHET TyMaHHEE, U eMy yKe He Haslo OyIyT HU IOPUCTEHI,
HH CYJbH, H IPOKYPOPHI, €My HE Ha10 OyAET IPaBo B LIEIOM, TIOTOMY YTO OH MOWMET, YTO OCHOBA
BCEro — YeJIOBEYHOCTH (TO, YETO TaK HEe XBaTaeT B MpaBe W 3akoHax). Korja denoBek HaydyuTcs
BUJICTH B JIPYTHUX JIIONSAX XOPOIIEe, HAyuYUTCsl BEPUTH U OyJIeT YBEPEH B UX MOPATOYHOCTH H YECT-
HOCTH, TO MPaBO CTaHET MEePEKUTKOM MPOoLUIoro. Beap yTo Takoe mpaBo U rocynapcTBo 0e3 Hapo-
na? Iens rocymapcTBa JOKHA BRIPAXKATHCS B MOJIEPIKKE CEMEH, TOJIBKO TaKUM 00pa3oM MOXKHO
B ITOJIHOM Mepe 00eCIeUnTh 3alUTy OCHOBHOM sTueiku 001ecTBa.
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acripaHT BIAUTY aclipaHTypH

1 IOKTOPAHTYPH

(Hayionanvna axademis Cuysxncou beznexu
Yxpainu)

YIK 351.746.1

MPOBJEMHI MIUTAHHA PE@OPMYBAHHS CAYXKBU BE3NEKU YKPATHU

VY craTTi mpoaHani3oBaHO OCHOBHI NMpo6aeMHi muTaHHs pedopmyBanHs Ciayxou
6e3nexn Ykpainu. Haromnomeno, mo npouec ii pepopMyBaHHS TiCHO MOB’sI3aHUi 13
BHYTPILIHBO MOJITUYHOIO CUTYAIlI€I0 B KpaiHi, 30BHIIIHbOIO arpeciero, IHTerpalieto
B eBporeiicbke cepenoBulie Ta criBnpaneto 3 HATO. ABTopom HaznaroThCsl OKpe-
Mi ITPOMO3HUIIIT MO0 HOBHX MiJIXO/IB JI0 3aITPOBAIKCHHSI €BPOIICHCHKUX CTAHIaPTIB
y nistibHOCTI City)xOu Oe3rnekn YKpaiHu.

Knrwouoei cnosa: ceponeticoka inmezpayis, Hayionanivha besnexd, npomuois 306-
HiwHboMY acpecopy, pedpopmysanns Cuyoicou besnexu Yxpainu.

B crarbe mpoaHann3npoBaHB OCHOBHBIC MPOOJIEMHBIE BOTIPOCH! pedOpMHUpPO-
BaHusi CinyxObl OezomacHOCTH YKpauHbl. OTME4YeHO, uTo mporecc e€ pedopmu-
pOBaHHUSI TECHO CBS3aH C BHYTPHUIIOJUTHYECKOM CHUTyallMeil B CTpaHe, BHEIIHEH
arpeccuei, HHTerpaluuei B eBponeickyto cpeny u corpyaaudectsom ¢ HATO. As-
TOPOM MPEACTABICHBI OTAEIbHBIC NMPEUIOKEHUS, KACAIOIIMECss HOBBIX IOIXOI0B
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K BHEJPCHHUIO CBPOICHCKUX CTAaHIApTOB B AesTenbHOCTH Ciy:KOBI 0e30macHOCTH
YKpauHbl.

Kniouegvie cnosa: esponeiickas unmecpayus, HAYUOHANbHAA 0E30NACHOCb,
npomusooeticmsue sHeuiHemy azpeccopy, pegpopmuposarue Cnyacovl 6ezonacnocmu
Vrpauno.

The article analyses the main problematic issues of reforming the Security Service
of Ukraine. It is emphasized that the process of reforming is closely connected with
the internal political situation in the country, external aggression, integration into
the European environment and cooperation with NATO. The author presents several
proposals concerning new approaches as to the implementation of European standards
in the activities of the Security Service of Ukraine.

Key words: European integration, national security, counteraction to the external
aggressor, reforming the Security Service of Ukraine.

Beryn. [lieBi opranu aepkaBHOI Oe3MeKH — 1€ IHCTPYMEHT HaAIHHOTO 3aXHUCTY 3aKOHHHUX
iHTepeciB IepKaBH 1 IpaB TPOMAISIH, SIKUI He T03BOJISE 30BHIILITHIM BOPOTaM JIeCTa01Ii3yBaTH Kpa-
iHy 3cepenunu. B Ykpaini nparnyTb CTBOpHUTH 30aJaHCOBaHy CIENCTy)0y HOBOTO 3pa3ka, sika 0
e(heKTUBHO BUKOHYBaJIa MOKJIAACHI 3aKOHOM 3aBJIaHHs, a ii isIbHICTh Oysia O rapMOHi30BaHa 3 po-
00TOI0 €BPONEHCHKUX CIIELCITYKO.

Hapasi yactrna Teputopii YKpaiHu THMYacOBO OKyIIOBaHA 30BHILIHIM arpecopoM. Ormepa-
TUBHA OOCTaHOBKA AMHAMIYHO 1 ITHOOKO 3MIHIOETBCS, 30KpeMa B OKpeMuX parioHax JloHempKol
i Jlyrancekoi obiacreii TpaHC(OPMYIOTHCS 3arpO3d HAIlIOHANBHIN Oe3meri YkpaiHu. 3a Takux
00CTaBUH BIWCHKOBO-TIOJIITUYHE KEPIBHUITBO YKpaiHu odvikye Bij CiyxOu Oe3neku YKpaiHu
(mani — CBY) edexTrBHOT POTHIIT pO3BIAYBaIbHO-ITIIPUBHIN iSTIBHOCTI MPOTHBHHUKA, BYKUBAHHS
AKTUBHUX KOHTPPO3BIIYBAILHUX 3aXOJIB JIJIsl CTPUMYBAHHS arpecii Ta MpoTHIil TuBEpCiiHO-Te-
popucTHuHii mismpHOCTI Pociiicekoi Denepartii (nani — P®). BoxHodac, BUKOHYIOUH MiKHApOA-
Hi 3000B’s13aHHs, YKpaiHa Ma€e MPOJAOBKUTH MOETallHe peOPMYBaHHS CEKTOPY OE3MEeKH Ta HOTo
cy0’exra — CBY.

AHaJii3 ocTaHHIX JociTxeHb i my0 ikaniii. HaykoBi HampaitoBaHHs 13 3a3Ha4€HOT TEMH,
SK TIPaBWIIO, Bi10OpakaloTh CyTO BHYTPIIIHIA BiJOMYMIA MigXiJg Ta OMyOJiKOBaHI y BHIAHHSIX 3
00OMEXESHUM JIOCTYTIOM, IO YHEMOKIIUBITIOE€ BUKOPUCTAHHS TAKHUX IIPAIlb ITHPOKUM KOJIOM HAYKOB-
uiB. e 3MeHmIye iXHIO POIIb Y PO3YMiHHI 3a3HAYCHOI TEMAaTHKH Cy0’€KTaMU 3aKOHOAaBYO] iHillia-
THBH, MMOCAJT0BUMHU 0co0aMu i (haxiBIsIMH, siKi OepyTh y4acThb B pehopmyBanHi CBY.

Jlochmi/pKeHHIO KOHIIENITYaJ bHUX 3acajJ Ta onTuMizamii HampsmiB pedopmyBanns CBY
npucBaTIM cBoi mipaiti O. JlutBuHeHko, I. Mycienko, O. Tkay, M. UexoBchka Ta iH. [Ipobdnemu pe-
anizarii pepopmu cekTopy Oe3MeKH Ha IPaKTUIHOMY piBHI aHanmizyBasn A. bonpyHos, A. TTomnsx,
B. IMumunayk, O. Tkadyk ta inmn. Kpim Toro, 3a3HayeHa TeMaTHKa aKTyajbHa W JIJIsl HAYKOBIIIB
MIPOBIJTHHUX JTOCITITHHX 1 aHATITUYHUX YCTaHOB, 30kpema B. ['opOynina, O. MenbHuka, B. [Tanuso-
11, M. CyHTypOBCBKOTO Ta €KCTIEPTiB rpoMaackkux oprauizauniit [l. biden, /. Bacunsesa, A. Bin-
HikoBa, C. KoBanenka, K. [IpsoxkuHOi Ta iH.

IMocranoBka 3aBaanHsi. METOIO CTATTi € PO3KPUTTSI OKPEMHUX MPOOISMHUX MUTAaHb pedop-
myBanHs CBY Ta momanHs npomo3uiii 00 HOBUX MiJXOIIB IO 3aIPOBaKCHHS €BPONEHCHKUX
CTaHIAPTIB y POOOTI AEPIKABHOTO IIPABOOXOPOHHOTO OPTaHy CIIEIiaIbHOTO MPU3HAYCHHS.

Pesynbratn gociaimkenns. [isuteHicte CBY B cydacHHX yMOBaX HOB’si3aHa 3 Ba)KJIHBH-
MU 3aBJaHHSIMHU, [0 MOJISATAIOTh y 3aMo0iraHHi HOBUM 3arpo3aM HalllOHaJIbHIM Oe3meri Ta po3po-
OJneHHI e(h)eKTUBHUX 3aXOIB MPOTHIIT 30BHIIIHLOMY arpecopy. Ti 3arposu, siki OyJid aKTyaJIbHUMH
B 2015-2016 pp., yxe 3a3HayM 3MiH. ['iOpuaHa BiliHa HaOupae 00epTiB, TOMY Iie TIOTpeOye Bija
HAIIOHAIBHOT CIIEICITY)KOU B)KUBAHHSI HOBHX HACTYNAIBHUX 3aXO0/(iB, OCKIJIBKU CUCTEMa IPOTHIIT,
110 € CTAJIOO 1 He TIOBHICTIO BPaxoBye IepeOir mofii, crae Bpa3nuBor i MajgoedekruBHor. [lia-
JICKTHKA TPOTH/Ii1 30BHIIIHFOMY arpecopoBi Ta 3pOCTaHHS PO3BiAyBAIBHO-IIIAPHBHOI AKTUBHOCTI
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CTCIIATBHUX CITY’KO MPOTUBHUKA crioHykae CBY omnepaTHBHO TeHepyBaTH pillieHHs PO HEOOXi-
HICTh ONTHMI3aIlii OpTraHi3aliiHO-IITaTHOT CTPYKTYPH, TOCHIICHHS KOHTPPO3BIIyBAIbHUX Ta aH-
TATEPOPUCTUYHUX 3aXO0JIIB, & TAKOXK YHECCHHS BIJITIOBITHIX KOPEKTHB Y BiJIOMYi HOPMATHBHI aKTH
Ta HII[IIOBaHHS BJIOCKOHAJICHHS 3aKOHO/IaBCTBA Yy cepi HAiOHAILHOT Oe3MeKH.

Bonnouac, 3Bakaroun Ha TaKUM CKIaJHUHA cTaH Oe3neku B YKpaiHi Ta KpaiHax, sIKi MEXy-
10Th 3 Heto, CBY HeoOXigHO 3a0e3medyBaTH 3aXHUCT JepKaBHOI OE3MeKU BiJ 30BHINIHIX Ta BHY-
TPILIHIX 3arpo3, a YKpaiHi (K YaCTHHI MIXXKHAPOAHOI CHIIBHOTH) BasKJIMBO PAa30M 3 iIHO3EMHHMU
napTHEpaMu MPOJOBKYBATH PO3IoYaTy peopMy HallIOHAIBHOI CHIEialibHOI CITYKOH.

Croropni migroroska oHojieHoi Konuenuii pepopmysanns CBY ta muian mono ii peaniza-
uii TpuBae. BiqmoBigHO 10 WX JOKYMEHTIB, OCHOBHUMH HampsiMamu pedopmyBanus CBY e Taki:
«...3aKOHO/IaBUE PO3MEKYBaHHS POOOTH CITYy>KOU 3 IHIIUMHE IPABOOXOPOHHHMH OpraHaMH YKpa-
TaM; mo30aBieHHs CBY HepnacTuBHX Ti (DYHKIH; yAOCKOHAJICHHS JIEMOKPATHYHO-IIUBIIHHOTO
KOHTPOJIFO; KaJIpoBa ONTHMI3alis; po3mupeHHs criBnpami CBY 3 MibKHApOITHUME BiJIOMCTBAMH;
3MEHIIeHHs 00csTiB 3anmydeHns CBY B nocynoBomy posciimyBanH» [1].

YnpoBamKyBaTy 3a3HaueHiI 3MiHM IUTaHYBalIW y ABa eramd. [Iporsrom meprmoro erary
(2016-2017 pp.) 3arutaHOBaHO PO3POOUTH Ta BHECTH Ha po3nisi BepxosHoi Pagu Ykpainu oHOB-
neHuii npoekt 3akony Ykpainu «lIpo Ciyx0Oy O0e3nekn YKpaiHn», a TaKOXK 3MiHH B JIOTIOBHEHHSI
JI0 HOPMaTUBHUX Ta 3aKOHOAABYMX AKTiB, 1[0 BU3HAYAIOTh 3aBJaHHS, CTPYKTYpY, CTaTyC, OCHOBHI
3acaau AisutbHOCTI miapo3ainiB CBY Ta po3MekoByIOTH 11 MOBHOBAXEHHS 3 1HIIMMHU CY0’ €KTaMU
cextopa Oesmeku. [lmaHyeTbcs TakoK MPOBEACHHS JeSKUX 3axodiB 13 pedopmyBanns CBY, ski
He 1oTpeOyIoTh 3MiH 1 JIOMOBHEHb J0 YMHHOTO 3aKoHoAaBcTBa Ykpainu. Ilig wac mpyroro era-
my (2018-2020 pp.) MaroTh OyTH 3aBepILICHI BCi 3aluiaHOBaHi 3axomu 3 pedopmyBanHs CiryxOu
oe3neku Ykpainu. Kpim toro, 2020 pik mae cratu ajst oHoBiieHoi CBY KOHTPOJBHUM MepiooMm,
KOJIM KCTICPTH OIIHIOBATUMYTh YBECHh KOMILUIEKC 3aXO0IIB 13 pe(OpMyBaHHs, IPOBEACHUX CITIIIHHO
3 MMPOBITHUMH 1HO3EMHHUMH CKCIIEPTAMH B Tay31 OC3IeKH.

OTxe, MaEMO TaKy IIJIEMY: KOJH TIOPSZ 31 CTaHTapTaMH, IO PETIaMEHTOBaHI pPEKOMEH-
namisimu [TapaamenTcerkoi Acam6Onei Pamu €sponn (Ne Ne 1402, 1466, 1713, 1722, 1755), CBY
MOBHHHA 3a0e3meunTn epekTHBHY poOoTy (BixmoBigHO 10 BUMor KoHcTuTyIil YKpainu Ta 4uH-
HOTO 3aKOHOZIABCTBA B YMOBAX 30BHIIIHBOI arpecii mpoTu Hamoi gepxasn). BoxHodyac Mu MaeMo
po3ymiTH, 1o pedopma CKIAJAETbCS 3 MIATOTOBKH SIKICHUX JOKYMEHTIB (MPOEKTIB 3aKOHIB) Ta
BiJIMOBITHOTO MOJITUYHOTO PIlIEHHS i TOTPUMaHHS YCiX MPOLERyp MO0 iX yIpOBaIKESHHS.

OCHOBHUMH MPOOJEMHUMHU MHUTAaHHSAMMU, SIKi CTOCYIOThCS pedopmyBanHs CBY, Ha Haury
JIYMKY, € TaKi:

1) 3aKkoHOIABYE PO3MEKYBAHHS NiSUTBHOCTI HAI[IOHABHOI CIY)KOH 3 TIPAaBOOXOPOHHHMH Op-
raHamu YKpaiHH.

CBY, BHachiiok cnenudigHOro KoJjia 3aBjaHb, 10 HaJekaTb J0 il FOPUCAMKIII, Ta 11 1mu-
POKHX MOKITUBOCTEH (2HAIITHYHUX, ONEPATUBHUX, TEXHIYHKX ), TTOCIIAE OKPEMe MicIle B CHCTe-
Mi IPAaBOOXOPOHHMX OpraHiB YKpainu. Lle 3yMOBIIO€E Te, 110 TOBHOBaKEHHSI CIICIICITYKOH TaKOX
MaroTh OyTu cnenudivaumu. JisSUTBHICTH CIENCITYXO TONSrae B aHami3i BCIiX cdep JOTHYHUX
70 Oe3meku aep)kaBu i iH(pOpMaImiiHO-aHATITHYHOMY 3a0e3MEeUYCHHI OpTaHiB JAep’KaBHOI BIa-
I Ta YIPaBIiHHS B iHTEepecax e€(EeKTUBHOTO MPOBEACHHS BHYTPIMIHBOI i 30BHINIHBOI MONITHKH;
KOHTPPO3BiyBaJbHIM MPOTHIIT PO3BIAYBaTBHO-TIIIPUBHIN AiSIIBHOCTI 1HO3EMHUX CHENiaJbHUX 1
PO3BiTyBalbHUX OpPraHiB; 60POTHO1 3 TEPOPU3MOM; 3aXHCTI BIAaCHOT KOH(iAeHNiHHOI iH(popMaril
Ta iHpopMaLii IHIIKMX JAepKaBHUX OpraHiB; 3/11iCHEHHI BIUIMBY Ha CYCHiJIbHI MPOLECH 3 METOO
JOTpPUMaHHS HalllOHAJIBHUX 1HTEPECiB,a TaKoXk 3a0e3MeUeHHI 0e3MeKH IPOMaIsiH Ta CTa0lIbHOCTI
(YHKITIOHYBaHHS OpPraHiB Jep>KaBHOI BIIAJIH.

Bepyuu o yBaru Taki oco6muBocCTi AisuibHOCTI, CBY CyTT€BO BUAIISETHCS 3-TIOMIXK 1HITHX
HAIIOHATBFHAX IPAaBOOXOPOHHUX opraHiB. ChOTOIHI 3aKOHOAABYO 3aKpimieHuM cratycoM CBY e
«IPaBOOXOPOHHMI OpraH CIeNiaIbHOTO MPU3HAUCHHSI, SKHI rapaHTye JAepKaBHY Oe3rneKy Ykpai-
I [2].

VY 3akoni Ykpainu «IIpo JeMOKpaTHYHHMIA IUBUTLHUN KOHTPOJIb HAJ] BOEHHOK OpraHi-
3aMi€i0 1 TPaBOOXOPOHHUMH OpraHaMH JACp’KaBM» BHU3HAUCHO, IO «IIPABOOXOPOHHI OpraHd —
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JIep>KaBHI OpraHU, sKi 3A1HCHIOIOTH TPaBO3acTOCOBHI a00 MPaBOOXOPOHHI (PYHKIIIT BiAMOBITHO
JI0 3akoHonaBcTBa» [3]. Hapasi Ounbm koHKpeTHOT nediHimii «IIpaBOOXOPOHHHUI opraH» abo
BUYCPIIHOTO CIIUCKY JCPXKaBHUX OPTaHiB, SIKi € MIPaBOOXOPOHHUMH, 3aKOHOAABCTBO YKpaiHH
HC Mae.

Tak, 3akon Ykpainu «IIpo nepkaBHHMI 3aXUCT MPaIiBHUKIB CYIy 1 TPaBOOXOPOHHHUX Op-
TaHiB» J1a€ HEMOBHUIl MEpesiK OpraHiB, sKi, BIAMOBIAHO 0 METH IIOTO 3aKOHY, 3aKOHOABEIb
BU3HA4MB MpaBooxopoHHUMH [4]. YV 3akoni Ykpainu «IIpo ocHOBH HalliOHaNBHOI Oe3nekn Ykpa-
THU» PO3KPHUTO JIUIIE OCHOBHI O3HAKU MPAaBOOXOPOHHUX opraHiB [5]. Huska min3akoHHHX HOp-
MaTHUBHO-IIPABOBUX AKTiB TAKOXK MICTUTH MEPENIiKU TaKuX OpraHiB. Jleski yCTaHOBYI TOKYMEHTH
Jep KaBHUX OPraHiB MICTATH BKa3iBKy Ha iX IPaBOOXOPOHHHU cTaTyc (Hampukiaa, [lomoxeHHs
PO JIEP)KaBHY JIICOBY OXOPOHY, 3aTBEpIPKeHe moctaHoBor Kabinety MinictpiB Yipainu Ne 976
Bix 16.09.2009 p.).

Omxe, tutanHs cratycy CBY MICTHUTB TMEBHI CyNepedHOCTI 1 TOMy M yac pedhopMyBaH-
HSl CEKTOPY Oe3IeKr MOTpedye 3aKOHOIABYOTO PeryTroBaHHs. Jl0CBi iIHO3EMHUX TTAPTHEPIB 100
MIPOBEICHHS peopM y raimysi 6e3reku Ta po30yI0BH CIIEIiaIbHUX OPTaHiB yYKa3ye Ha Te, 0 ICHY€
KOHIICTITYaJIbHE PO3/IIICHHS BJIAaCHE CIICIICIY)KOM 1 TPAaBOOXOPOHHUX OPTaHiB, 0 SIKUX HAJICKUTDH
ITOJIILLISL.

TakuM 4MHOM, IJIS1 YCIIIIHOTO MPOCYBaHHS POOOTH HAaJ TapMOHI3AI€I0 HAIlIOHAIBHOTO
3aKOHO/IABCTBA Cy0O €KTU 3aKoHOnaBuoi iHimiatueu (IIpesunent, Bepxosna Pana, Kabiner Mini-
CTpIB), @ TAKOXK CKCIIEPTHE CEPEIOBUIIE Ta TPOMAJICHKICTh MOBUHHI BU3HAYUTH HE JIUIIE CTATYC,
npaBoBi 3acaju gistibHOCTI CBY, ii 3aB1anHs Ta QyHKIII1, a i MPOBECTH KOMIUIEKCHE Y3TO/KCHHS
YHHHOTO 3aKOHOIABCTBA, K PEIIAMEHTYE AisUTbHICTh MPABOOXOPOHHHX OpraHiB, Cy0’€KTiB Oe3-
HeKu i o0opoHu. BomHowac Han3BUYaliHO BOXKIIMBO HE JOMYCTHTHU CHTYAIIi{, KOJIH MEPETBOPEHHS
MIPU3BEIYTh JI0 3HWKEHHS edekTuBHOCTI podoTH CBY B yMOBax 30BHINIHBOI arpecii Ta okymartii
YaCTHHH TEPUTOPIi YKpaiHu.

2) noz6anienHss CBY (yHKIIIN, BIACTUBHX il SIK MPAaBOOXOPOHHOMY OpTaHy, Ta 3MEHIIICHHS
00CSTIB 3aTy4eHHS CIICICITYKOH B JIOCYJIOBOMY PO3CITiTyBaHHI.

3a cBoiM 3MiCTOM MpaBoOXOpoHHA JisuibHICTE CBY He € ogHOCKIamoBO0. BoHa MicTHTH
JIeKiIbKa KOHKPETHUX HANpsAMIB ((PyHKIIN), sIKi HE BIACTUBI KJIACHYHUM CIICIIATIBHAM CITy>)0am:
JIOCYJIOBE PO3CIIiJyBaHHS KPUMIiHAILHUX MPABOMOPYIIEHb, SKi HajexaTh J0 komieTeHiii CBY,
PO3KPHUTTS 3JIOYUHIB, HOB’;IsaHMx 3 KOpyHIliCIO Ta OPraHi30BaHOIO 3JIOYMHHOIO MISIBHICTIO Ta
y cdepi yrnpaBiiHHSI # €KOHOMIKH. Cepea IHIIKX JI0 IPaBOOXOPOHHUX (YHKIIIH TPAIUIIHHO Ha-
JSKUTh TAKOK OIEPATUBHO-PO3IIYKOBA HisLIbHICTh. Chorofni B 1ux acnekrax CBY e mpaBooxo-
POHHHM opraHoM. Bukimkae cepiiozHe 3aHEMOKOEHHS TOU (akT, mo no3oasiaeHHs CBY okpemux
TOBHOBAXCHb, HACAMIICPE/I, IPOBE/ICHH OMIEPATHBHO-PO3IIYKOBOT IUSUTBHOCTI YU (DYHKITIT 60p0TB-
ou 3 Kopyr[melo 0e3 BIAMOBITHOTO KOPUTYBaHHS (DYHKIIH IHIINX IIPaBOOXOPOHHUX OpraHiB abo
JHIIC 3 MEXaHIYHUM TICPECHECEHHSIM JI0 iX MOBHOBaXKEHb KOJMIMHIX MoBHOBaxkeHs CBY, mpu3Be-
JIe JI0 3araJIbHOTO 3HIDKEHHS €()eKTHBHOCTI TPABOOXOPOHHOT cUcTeMHu Ykpainu. Ha Hamr morsp,
OCHOBHHUM KpHTepieM eeKTHBHOCTI peopMu HaIlOHAIBHOT CTIEIICTYKOH Ma€ CTaTH YHUKHCHHS
IyOmroBaHHS (DYHKIIIH Ta B3a€MOJONOBHIOBAHICTD il Cy0’€KTIB MPAaBOOXOPOHHOI MisITBHOCTI.

3BepHeMoO Oijbllie yBaru Ha Te, o B mporeci pegopmyBanns CBY HeomgHOpa3oBo po3-
IUISLTAJIOCST TMTaHHS Mo30aBieHHs ii (QyHKIHT AOCYI0BOro po3ciigyBaHHA. lle muTaHHS 4acTo
HOPYIIYBAIH K HE3aJCKHI CKCTIEPTH, TaK 1 Cy0’€KTH MOJITHYHOIO Mpolecy. AKIIEHTYEMO yBary
HA TOMY, 110, 3 OJIHOTO OOKY, IEKJIapyBajacs iJiesl IOBHOTO M030aBJICHHS MOBHOBaXEHD 3 MPOBE-
JICHHS 0CynoBoro ciinctea sk CBY, Tak i iHIIMX CHIIOBUX CTPYKTYP B MEKaX BH3HAUCHOT 3aKOHOM
MIJICITITHOCTI, 3QJIMIIUBINN HOTO JIMIIE B KOMIICTCHII IPOKypaTypH. 3 iHIIOr0 GOKY, BUCIOBIIIO-
IOTBCS TyMKH TIPO T, IO PO30CEPEDKEHHS CIITIHNX MIAPO3AUIIB Y CTPYKTYPax KUTBKOX ITPaBOOXO-
POHHHUX OpTaHiB BIJIOBINAE BITYM3HSIHUM IPOIECYATBHUM TPAJIHUIAM 1 € MEePEeBIPSHUM YacoM,
a BCTAHOBJICHHS IXHBOI CIIelliani3aliii, BIAMOBIIHO J0 MPOhiI0 MPaBOOXOPOHHOTO OPraHy, y SKOMY
BOHH JII0Th, MIJIBUIIY€E €(hEKTUBHICTh Ta PE3yIBTATUBHICTh X poboTH [6].

VYBakaemo, 1o ogHUM 13 nurixiB pegopmu CBY € monmanpiia MOCTyroBa ONTHMIi3a-
I1is1 TIOBHOB&KCHb CHEICIY>KOU, IO CTOCYIOThCS TNEpPENaHHS MOBHOBAXXCHB IOAO IPOBEACHHS
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JIOCYZIOBOTO PO3CITiTyBaHHS 3JIOUMHIB (JISTKHMX MTOCAI0OBUX 3JIOUMHIB, 3I0YMHIB, CKOEHUX OpPTaHi30-
BaHUMH 3JI0YMHHUMH YTPYNOBaHHSIMH ) JIO MiACIIHOCTI IHIIIMX OPTaHiB JOCYIOBOTO PO3CIIiyBaH-
Hs1 — HarionaneHo1 moinii, HamioHanesHOTO aHTHKOPYIIIIIHHOTO Or0po YKpaiHu.

3) 3aTpUMaHHS i THMYACOBE TPUMAHHS 0Ci0 y CIITUNX 30JITOpax.

Oxpemi ekcrepTH Ta TPOMAJICHKI Jisiyi BBaXaroTh, 1110 CBY He MOBWHHI HaJaBaTUCS Taki
MoJineHchKi (QyHKIIT, SK MOXJINBICTh MPOBOAUTH 3aTPUMAaHHA, JOMMTH Ta JAESKi iHIII (KOTpi €
KapaJlbHUMH ), OCKUTBKHU 1€ MOXKE MTPU3BECTH J0 HAIMIPHOT KOHIIEHTpaLlii TOBHOBa)KEHb B OTHOMY
JIepKaBHOMY OpTaHi.

Sk Oyno 3a3HavyeHo Buie, CBY HanexXuTh 10 CUCTEMH OpraHiB JOCYJOBOTO PO3CIiyBaHHSA
Ta Ma€ MPaBO Ha 3aTPUMAaHHs ITiO3PIOBAHUX, 130JIII0 IX y MICISIX THUMYAcOBOTO YTPUMAHHS,
MIPOBEICHHS OOIIYKIB, JOMHTIB TOII0. OKpeMi KOIUIIHI CIiI9i 130JI1TOPH 3AIUIIAIOTHCS B PO3IO-
psmxenHi CBY, ane Bxe 3 IHITUM CTaTycoM — i30JISITOP THMYACOBOTO YTPUMAHHS, Y SIKOMY J03BO-
JICHO TPUMATH 0Ci0 Ti/T BAPTOKO JI0 JCCATH 0.

Ha Hamy nymKy, MOBHA JIIKBIAAIlIS TAKUX 130JISTOPIB € HE JIOMIJILHO. 3BAKAIOYH Ha Te, 110
1aHyeTbest mo30aButu CBY HU3KM MPaBOOXOPOHHUX (QYHKIIIH, O0pOThOa 31 3II0YMHAMH MIPOTH
OCHOB HaIliOHATBHOI OE3MEKH 1 TEPOPUCTHYHUMH 37I0YMHAMH 3aJIHIIUTECS Y 11 miacaigHocTi. Tomy
came CBY ii Hamani 3aTpuMyBaTHMe 0Ci0, SIKUX Oy/e Mi03pIOBaTH B TEPOPUCTHUHIN AiSIBHOCTI
a00 CKOEHHI 3JI0YHMHIB MPOTH HAI[IOHATBHOT OE3IeKH.

OTxe, pillIeHHS II0I0 TIOPYIICHOTO MUTaHHS Ma€ NPUIHMATUCh BUBAKEHO, HA OCHOBI IPYH-
TOBHOTO aHaJi3y BCiX apryMeHTiB. BogHouac 3akoHOqaBelb MOXKE, HE BiJIMOBIISIFOUMCH BiJl pealti-
3arlii B NEpCIIeKTHBI, 3a3HaueHnx Pexomenpamiii [Tapmamentcbkoi Acambnei Pagu €Bpornu, Bij-
KJIACTH iX (y YaCTHHI 3aTPHMaHHs 1| THMYacOBOrO TpUMaHHs oci0 B i3omsaropax CBY) na neBHuit
4ac, 3 OISy Ha HUHIIIHIO CUTYaIlil0 B KpaiHi i pi3ke 3pOCTaHHs 3arpo3 HaIllOHAJIBHIA Oe3meri
VYkpainy, sike Big0yII0Ch MPOTATOM OCTaHHIX TPHOX POKIB.

BapTo 3a3HaunTH, 110 3 METOI 3aKOHOAABYOI JieTaii3allil yCTaHOB IOMEPEAHBOTO YB’53-
HeHHs CBY Ta npouenypu 3arpuManHs y BepxosHiit Pani Ykpaiau 3apeecTpoBaHO 3aKOHOTIPOEKT
Ne 6521 Bix 26.05.2017 p., sxwuii nepeadadac BHECCHHS BiJIOBIIHUX 3MiH JI0 3aKOHIB YKpaiHU
«[Ipo momepenne yB’s3ueHHD» Ta «IIpo CmyxOy Oesmekn Ykpainm». Tak, 3rifHO 3 MPOEKTOM
3akoHy Ne 6521 CBY, 1i opranu i criiBpoOITHUKH JUIsl BAKOHAHHS MMOKJIa/ICHUX HA HUX 000B’S3KiB
MAIoTh TIPaBO 3aTPUMYBATH 0Ci0 Ha MiJCcTaBax, y MOPsAKaX Ta Ha CTPOKH, Bu3HaueHi Koncturyi-
€10 Ykpainu, KpuMiHalbHIM NpolecyaIbHUM KofiekcoM Ykpainu Ta KogekcoM Ykpainu npo aami-
HiCTpaTUBHI npaBonopyueHHs. [3omstopu CBY Hanexars 10 ycTaHOB JUIsl TPUMaHHS 0Ci0, 110110
SIKUX 3a1I001KHUM 3aX0ZI0M 00paHO TpUMaHHS il BapTOIO a00 J0 SIKUX 3aCTOCOBAHO TUMYACOBUI
YM eKCTpaaulliiinuii apemr [7].

4) yIoCcKOHAICHHS JEMOKPATUYHOTO IIUBUTBHOTO KOHTPOITIO 32 HisutbHICTIO CBY.

[Tix wac MixuaapoaHoi KoH(pepeH i «CekTop MUBIIBHOI Oe3MeKu: Tepedir 1 BUKIUKH pe-
bopm» (29-30 6epesnst 2017 p., M. KuiB) yuacHHKHM BU3HAYWIA HU3KY MPOOJIEM, 1110 3aBaXKarOTh
HAJIATOIWTH HAIIS TPOMAACHKOCTI 3a TMPABOOXOPOHHUMH OpraHaMu. HuMHM Takox 3ayBakeHO,
IO € B3a€MHa HEIOBipa MK T'POMAIIHCHKAM CYCIIIECTBOM Ta MPABOOXOPOHHUMH OpTaHAMHU,
sKa TIOB’s[3aHA HE JIMIIC 3 BUMAJKaMH HempogeciifHuX Miif BiIOMCTB, ane TakoX i3 CyMHIBHOIO
JUSUTBHICTIO TPOMAJICBKUX OpraHizamiid. Tak, OKpeMi 3 OCTaHHIX BUKOPHCTOBYIOTH iHCTPYMEHTOM
riOpuaHO1 BilfHM MPOTH YKPAiHCBKOTO CYCHIIBCTBA, YKPATHCHKOTO PO3BUTKY Ta €BPOATIAHTHYHOT
iHTerpanii [8].

ABTOp MofiNIsAE AYMKY IPOMAJICBKUX €KCHEPTIB y ramy3i Oe3neku Ta 000pOHH MPo Te, L0
HenpaBoMipHi aii gesikux criBpoOiTHUKIB CBY, mija yac BUKOHAHHS MOKJIaJIeHUX 3aBIaHb, € Jie-
CTPYKTHBHHUMH Ta MiIPUBAIOTH TOBIPY CYCHIIBCTBA IO HAIIIOHATBHOI crienciry>kou. BoqHouac yBa-
JKAEMO, [0 OKPEMi BUITAIKA HENMPOQECIHOT AISUTBHOCTI CMiBPOOITHHUKIB HE BIUTMBAIOThH Ha e(ek-
THBHY pOOOTY OpraHiB JIep:KaBHOI Oe3eKu 3aranoM. /1o Toro ’ cTaHgapTH KOHTPPO3BiAYyBaIHHOT
Ta aHTUTEPOPUCTHYHOI JTisuTbHOCTI CBY 3acHOBaHI Ha HAWBaXIIMBINIMX ETHYHUX HOPMax mpodecii
KOHTPPO3BITHHKA, 30KpeMa Ha HEYTIePEeIKEHOCTI1, YeCHOCTI, CITPaBeUIMBOCTI, OaaHci Ta MUOoKo-
MY YCBIIOMJICHHI HOPM TIpaBa. 3acTOCYyBaHHS IIMX HOpM (hopMye piBeHb OBipHU rpoMaisH 10 CBY
3arajiom, a B yMOBaX 30BHIIIHBO] arpecii, OKymnamnii 4acTHHN TepUTOpii HaIIoi epKaBu, 30poHHOTO
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koH(DmikTy Ha JloHOaci Ta TiOpHIHOI BIHM BiH € 3alOpyKOI YCIIITHOI MPOTHIIi BOpOTOBi. Sk
CHeIialIbHO YITOBHOBXECHUH OpraH JepKaBHOT BIAJN Y cepi KOHTPPO3BITYBAILHOT JAiSUIEHOCTI
Ta TOJIOBHUH OpraH y 3arajbHOJEpKaBHIN cucTeMi O0pPOTHOU 3 TEPOPUCTUIHOIO MisuTbHICTIO, CBY
HE MOXE JI03BOJIUTH 001 BTPATUTH JOBIPY YKPaiHCHKHUX TPOMAJISH.

3Bakaroun Ha 3a3Ha4YCHE, IPOMOHYEMO HOBHI miaxin 1o pedopmu CBY —noctynosoi ontu-
Mi3allii poMachKOro HarvIsITy. 3 OISy Ha 3aBAaHHA, Kl nokiaaeHi Ha CBY i3 3aXucTy 3aKOHHHX
IHTepeciB JepiKaBH Ta MPaB TPOMASH, TOPS] 13 MPE3UICHTCHKIUM KOHTPOJIEM, i3 JOTPUMAHHIM
MOPSAAKY 00iry ciyk00B0i iHpOpMAIIii 3anpoBaTUTH HAJICKHUN TAPIaMEHTChKHM Ta 1eMOKpaTHy-
HUI HMBUILHUIA KOHTpOsb. OcTaHHii Oyne e(peKTUBHUM, KOJIU TPOMAJIChKICTh BUSHAUYUTh MIEBHOTO
KOHKPETHOTO Ccy0’€KTa, SIKHil HarsimaTuMe 3a JisuibHicTio CBY.

5) cTpyKTypHa Ta KaJpoBa ONTHMIi3aIlisl.

3miau B pobdoti CBY TpuBarTh yxe Kijbka pokiB. Y Oepe3ni 2016 p. [Ipe3unent Ykpainu
3arBepauB KoHIlemnIIito po3BUTKY ceKTOpa 000pOHU Ta Oe3reku YKpainu. BinmosimHo 10 3a3Have-
HOrO MoKyMeHTa, CBY MOBMHHA MiArOTyBaTH KOHIENITYaNbHI Ta TPOTpaMHi JOKYMEHTH Ui pe-
(hopmyBaHHsI.

[TpoTsirom 11b0T0 Yacy NpOAOBXKYEThCS ONTUMI3AIlIs CTPYKTYpH BiomcTBa. CTBOpeHo CuTy-
amiiinui nentp npu CBY, O6’erHanMil IEHT 13 KOOPAUHALIT MOITYKY, 3BIIBHEHHS HE3aKOHHO 103~
6aBieHUX BOJI 0Ci0, 3apyYHMKIB Ta BCTAHOBJICHHS MiCII€3HAXO/DKEHHS 0€3BICTH 3HUKIIMX Y paioHi
MPOBEICHHS aHTUTEPOPUCTHIHOT omepartii, KOHCYIbTaTUBHHUN LIEHTP AJsl YIaCHHUKIB aHTHUTEPO-
pucTuyHOi omnepauii. Takox peopraHizoBaHO A€SKi OpraHu Ta BHECEHO 3MiHU A0 (YHKLIOHAJb-
HUX 3aBJaHb OKPEMHUX MiApO3AIiB JlemapTaMeHTiB KOHTPPO3BiAKH, 3aXHCTy HAIllOHAJIBHOI Jep-
JKaBHOCTI, KOHTPPO3BiAyBAILHOTO 3aXUCTy IHTEpECiB AepikaBu y cdepi iHopmaniitHoi Oe3mneky,
AnTuTepopuctiuaHOro neHTpy npu CbY ta inmmx. KpiM 1mporo, BIpoBaIkKeHO HOBI €BPOIEHCHKI
METOJIMKH BiJJOOpPY Ta HABYAHHS CIIBPOOITHUKIB CIICIICITYKOU.

[Ile oHUM JOCTATHBO CYNEPEUWIMBUM MATAHHIM 00 AisuibHOCTI CBY € 11 «MimiTapHmii»
craryc. [1i gac nporiecy €BporeichKoi Ta €BPOATIIAHTUYHOT IHTETpallii iHO3eMHI apTHEPH HAIlo-
JSTAlTh Ha JIOUITBHOCTI TpoBeieH s nemimitapu3anii CBY. YBakaeTbcs, 110 BIHCEKOBA CTPYKTY-
pa, sxoro € 3apa3 Ciyx0a, He BIMOBITa€ BUMOTaM CYYaCHOCTI, YCKIIQIHIOE TPOLIEAYPY KOHTPOIFO
HaJ[ HEIO 1 € He0OOB I3KOBOIO /IS BUKOHAHHS HEIO CBOIX 3aBaHb [9].

Boanouac CBY Mae 4iTKy cpsIMOBaHICTh Ha IMIUIEMEHTAIIIF0 CTaHapTIB CIELCITYX0 Kpa-
iH HATO Ta eBpomeiicbkux MigXOAiB 0 po30ynoBU cHcTeMM Oe3neku aepkaBu. Toit ¢axt, mo
Hapa3i CbY ouomroe BiliCbKOBOCTYKOOBEIIb, IPOIMKTOBAHO OCOOIMBUMH YMOBAMHU Ta BUMOTAMHU
CBOTOJICHHS, X0ua 1HO3eMH1 eKCIIePTH 3BEPTAIOTh yBary Ha Te, L0 B OUIBIIOCTI MPOBIIHUX Kpa-
H BIMICPKOBUX HE NPH3HAYAIOTHh HA MOJITHYHI MOCaaH. Y BITYM3HSIHOMY 3aKOHONABCTBI TOHSTTS
«OCOONMBHI TIEPiOA» TPAKTYIOTh TaK: «...IIE MEPiof, M0 HAacTae abo 3 MOMEHTY OTOJOIIEHHS pi-
IICHHS PO MOO1TI3aIito (KpiM IUJTLOBOT) 200 JIOBEICHHS HOTO 10 BUKOHABI(IB CTOCOBHO MTPHXOBa-
HOi MOOii3allii, a00 3 MOMEHTY BBEJICHHsI BOEHHOTO CTaHy B YKpaiHi U OKpEeMHUX ii MiCIIEBOCTIX
Ta OXOIUTIOE Yac MOOITi3allil, BOEHHHI Yac 1 YaCTKOBO BiJIOYAOBHUH TIepioJ] TMicisl 3aKiHUYCHHS BO-
eHHux Aii» (po3min I ct. 1 3akony Ykpainu «I[Ipo obopony Ykpaiam»). 3a3Ha4eHHN «OCOOTMBHMA
nepiony» po3mnouancs 17 6epesnst 2014 p., komu 6yB onpruttonHennit Ykas Ipesunenta Ne 303/2014
Bix 17.03.2014 p. «IIpo gactkoBy mMobimizamito» [10].

OTxe, Micisl CKacyBaHHS 0COOIUBOTO Mepioy, o Oy/ie 3aTBEPPKEHO BiAMOBIAHUM YKa30M
IIpe3unenra «IIpo gemobinizarito», Ta cradbinmizanii curyanii Ha /lonbaci, HeOOXiAHO MEPErIIHYTH
MIPUHLUT IPU3Ha4YeHHS Ha KepiBHI nocaau CBY BiiicbkoBOCTYKOOBIIIB, a TAKOXK Ha KOHKYPEHTHUX
3acajjax HAllOBHUTHU LMBUILHUMHU (axiBLUAMU OKpeMi (hYyHKUIOHAJIbHI HapsAMHU 1HPOpMaliifHo-a-
HAIIITAYHOTO 3a0C3IEUCHHs, 3aXHCTy HAlllOHAIBHOI Nep>KaBHOCTI, KOHTPPO3BiAyBAIEHOTO 3aXH-
CTy 1HTEpeciB JiepkaBu y cdepi iHpopmaiiiHoi Oe3eKH, ONepaTHBHO-TEXHIYHHUX 3aX0/IiB, Ornepa-
THUBHOTO JOKYMEHTYBaHHSI, OXOPOHH ACP’KaBHOI TAEMHUIII Ta CIICI3B’ SI3KY.

BucHoBku. Ha Hamy 1yMKy, Hapasi BAKJIMBHM € JIiajIoT 13 TPOMaJITHCHKAM CYCIIBCTBOM.
[IpoTsirom ToHa ] TPHOX POKIB TiOPUAHOT BilHU, SIKY BeJle 30BHIiMIHIM arpecop, CBY cyTTeBo 3Mi-
Hwiacs. BoHa crana i B MalilOyTHBOMY cTaBaTuMe OUITBII BiJIKPUTOXO JIJIS CYCITIIBCTBA Ta TPOMAJISH.
CBY neMoHCTpye pe3ylbTaTH CBOET AiSUTBHOCTI, IO 3pO3yMilli Ta JOCTYIHI (HacaMIiepes Tele-
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OaueHHs1, odimiiiaui caiit CBY, comianbHi Mepexi Ta eNeKTPOHHI 3acO0M MacoBOi iH(opMarrii)
MepeciyHOMY IPOMaTHUHOBI.

[Tiaxix 1o BIpOBaIKEHHS MDKHAPOJHNUX IIPABOBUX CTAaHAAPTIB y AisibHOCTI CBY Mae Oyt
IHKJTFO3UBHUM 1 BIIKPUTHM. 3PEIITO0, HEOOX1IHA IOJIITUYHA BOJIS JUTS IPHUHSATTS BiIOBIIHUX
pillieHb Ta IHCTPYMEHTH peati3allii Kpamux npaBoBUX MPaKTUK. BomHoYac BaXIIMBO BpaXOBYBaTU
CyJacHy CHTYyaIlil0 BCEpeInHi Jep KaBH, 30BHINTHI BUKIMKY HAIllOHANBHIH Oe3merti.

VY 3akoHOmaBCTBI mpo ctepy Oe3nexn Mae OyTH HH3KAa KOPUTYBAIBHUX MeXaHi3MiB. [l
YCHIITHUX ePETBOPEHb, 110 B MOAAJIBIIOMY YaCTKOBO 3MiHAThH (PYHKI[IOHAIBHI 3acay TisSUIbHOCTI
CBY, ciig 3HalTH yHIKQTBHAN ONTUMAIILHUM OaJIaHC MK pEKOMEH/TaIliIMU 1HO3eMHUX TTapTHEPiB
Ta 3a0e3neueHHsIM e(eKTHBHOI HisTbHOCTI CBY 1 BCiX HaIllOHANBHUX MPABOOXOPOHHUX OPraHiB.

Juis moTpuMaHHS 3aKOHHOCTI B AistibHOCTI CBY, migTpuMaHHs MOMITHYHOT CTabiIbHOCTI
B CYCHUIBCTBI, CTAHOBJICHHS 1 PO3BUTKY I'POMAJITHCHKOTO CYCIIILCTBA, MOTICPEIKCHHS Ta HEIOITy-
LICHHS MOPYIIeHb KOHCTUTYIIWHIX TIpaB i cBOOO, 3aXHCTy 3aKOHHUX IHTEPECIB IPOMaIsiH YKpa-
{HM BBaXKA€MO 3a JOLITbHE Hapasi 3aJUIINTH HAI[lOHAIBHY CHENCIyX0y Yy BifiCBKOBOMY CTaTyci,
a TIOCTYTIOBY 3aMiHy BIiChKOBHX (DaxiBI[IB Ha ITUBIIBHAX PO3MOYATH JIHIIIE MICIIS OCTATOYHOT JIIKBi-
Janii 30BHINIHIX 3arpo3 YKpaiHi, 0B’ 43aHUX 13 BilicbkoBOIO arpecieto PO Ta okynaii€eo 4acTHHH
TEpUTOPIi HAIIOI IEPKABH.

HanpsiMu moaibmx 10CIipKeHb JOITBHO 30CEPEUTH Ha IPUHIIMIIAX OpTaHi3allii Ti€Bo-
r0 MEXaHi3My JeMOKPaTHYHOTO IIMBIILHOTO HAMMISAY 32 AisJIbHICTIO HAI[IOHAIBHOT CIICLICITYKOH.
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O CTOJIETUU TEHOLIUJIA ASEPBAMIKAHIIEB 1918 TOJIA

B naHHOM HCCeI0BaHUU PAaCKPBIBAIOTCS 3aCEKPEUCHHBIC (PAKTHI ¥ TTOJHUMAIOTCS
3aKpBITBIC paHEE TEMbI, OJlaro/iapsi ITOMY BO3MOXKHO BOCCO3/1aTh IMOJTMHHYIO Kap-
THHY MCTOPHUYECKOrO MPOIIOro a3epOaiPKaHCKOrO HApoaa U J1aTh OObEKTHBHYIO
OIICHKY MCKQ)KCHHBIM paHee COOBITHSIM.

Knroueeuvie cnosa: cenoyuo, ucmopusi, azepoatioxcanyvl, apmsne, Poccus, HUpan,
Typyust, 06veKmMuBHas OYeHKA, UCKAINCCHHBIE PaAHee COObIMUSL.

VY 1pOMy JOCHIKCHHI PO3KPHBAIOTHCS 3aceKkpedeHi (akTh 1 MiIHIMarThCs
3aKpUTI paHillle TEMH, 3aBASKUA IIbOMY MOXJIMBO BIATBOPHTU CIIPABKHIO KapPTHHY
ICTOPHUYHOTO MHHYJIOTO a3ep0aii/PKaHChKOTO HAPOAY 1 JaTh 00’ €KTUBHY OIIIHKY CIIO-
TBOPEHUM paHillle TOAisAM.

Knrouosi cnosa: cenoyud, icmopis, azepoatioxcanyi, sipuenu, Pocis, Ipan, Ty-
peuyuna, 00’ ekmuena OYinKa, CnOmeopeHi paniue nooii.

The article reveals secret facts and rise previously closed topics, it is possible to
create a true picture of the history of the Azerbaijani people and give an objective as-
sessment of distorted earlier events. At various stages of a history, Armenian nation-
alists carried out ethnic cleansing, deportations and genocide against our compatriots
in order to realize the mythical idea of “Great Armenia”. One of the most horrible
tragedies committed against the Azerbaijani people is the massacre committed 100
years ago — in March-April 1918 by Dashnak-Bolshevik armed detachments acting
under the mandate of the Baku Council. In those days, in Baku, as well as in other
cities and districts that were part of the Baku province, tens of thousands of civil-
ians were killed precisely because of their ethnic and religious affiliations, a num-
ber of settlements, monuments of culture, mosques and cemeteries were destroyed.
Throughout a history, the genocide against Azerbaijanis was carried out as a result of
the Russian-Armenian partnership. In this way, the Russian Empire wanted to gain
a base in the South Caucasus, and Armenia, taking advantage of Russia's patronage,
wanted to seize the native Azerbaijani lands and to build “Great Armenia” there.

Key words: genocide, history, Azerbaijanis, Armenians, Russia, Iran, Turkey,
objective assessment, distorted earlier events.

Beenenue. B AsepOaiimxane, mocie BOCCTAHOBICHUS HE3aBHCUMOCTH, CTall0 BO3MOXK-
HBIM BOCCO3/1aHH€ OOBEKTHBHON KapTHHBI HCTOPUYECKOTO MPOILIOTro a3epOaiixkaHCKOro Haposa.
B Hamm gHU pacKpbIBAIOTCS] UCTHHBI, YTO OBLIM 3aCEKPEUEHBI U 3alPEICHb] JOITHE IO/Ibl, BBISB-
JsIeTcs MOJUIMHHAS CYTh (halbCU(DUIIMPOBAHHBIX B CBOE BPEeMs (DAKTOB.
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[locne AMUTENEHOTO MHPHOTO MEPHOAA BO3POMMIOCH HAMOHAIBFHO-0CBOOOANTEIHHOC
JIBI)KEHUE, UTO B pe3yibrare paspaiia B 1917 romy Poccuiickolt mMIieprn 3aBepIIniioch 00peTeHu-
€M HE3aBUCUMOCTH TPEMsI OCHOBHBIMM HACEJIAIOLUMY 3aKaBKa3be HapoJaMU: IPy3UHCKUM, a3ep-
0aiiPKaHCKAM M apMSTHCKHM.

[Toompennast 3Tum ycrnexom ApmeHusi, B TedeHHE Bcero XX BeKa, MbITalach 3aXBaTHUTh
tepputopun ['py3un n AszepOaiipkaHa, 4To mpopoikaercs 10 cux mop. Ilopaxenue Poccun
B IlepBoit MHpOBOIt BOifHE, YeMy B 3HAUUTENIBLHOHN CTEIEHU CIOCOOCTBOBAJIA YaCTh JIHJICPOB O0JIb-
LIEBUCTCKOW MapTHX BO IJIaBE C MJIaTHBIM areHToM lepmanuu A. [1apBycoMm U ero «y4eHHKaMm»
B. JIenunsim 1 JI. Tpoukum, NOCTaBUJIO CTpaHbl 3aKaBKa3bs B TpyAHOE nojokeHue [1, c. 57].

AKTYaJIbHOCTBH HcCCIeJ0BaHUsl. APMIHO-a3epOaiikaHCKOe MPOTUBOCTOSIHUE OCTaBUIIO
KPOBaBBIH cliell B ucTopuu Azepoaiimkana u gaxe Typrwmn. McTopus MOITUTHKY TeHOII A U arpec-
CHH apMSIHCKUX HAIMOHAJIMCTOB YUMHSBIIASCS MPOTHB a3epOaiiPKaHCKOTO Hapoaa Ha MPOTSIKe-
HUH JIBYX BEKOB, HE MOJYYaIH WCTHHHON MONUTHYCCKHU-TIPABOBOW OleHKH. CeromHs 00mecTBO
BCE €llIe B 3aMellaTebCTBE: I1e ucropuueckas uctuHa? I1oaToMy B cTarbe M3JI0XKEHO BBIBOJBI
HayYHOTO HccienoBaHus. PaHee OBIIM MOMBITKH KBANMH(HUIMPOBATH KaK TCHOIM] TONBKO OIUH
(akt ucrpebieHus azepOanpkaHIeB, mpousomenmuii B Mmapre 1918 r. OmHako UCTOPHUS TTOM-
HUT BCE TPAarndeckue COOBITHS, TPOUCXONUBINNE B A3epOaiixane, HaunHas ¢ Hayana XIX Beka,
KOTOPBIE CONPOBOKIATMCH MAaCCOBBIM M30MEHHEM Hapojia M He3aKOHHBIM 3aXBaTOM a3epOaiiKaH-
CKHX 3€MeTb.

MocTranoBka 3aganus. Llens paboThl — MpOaHANTU3UPOBATH U PACKPHITH KOHCTPYKTUBHBIN
MOJX0J U3y4eHus reHonuaa. «[ eHoua, HeoAHOKPATHO OCYLIECTBICHHBII NPOTUB a3epOaliKaH-
CKOTO Hapo/ia ¥ He MOJIY4YHBIIUH B TeUECHHE JJIMTEIbHOTO BPEMEHH TOJDKHOM MOJTUTUKO-TTPABOBOM
OTICHKH, SIBJISIETCS] OJTHOM M3 TAKUX HEPACKPBITHIX CTPAHMIl KcTopum». Jlumb 26 mapta 1998 roma
B Ykaze [Ipesunenra AzepOaiimkanckoil Pecyomuku «O reHommae aszepOaiipkaHIeBy, MOIIHI-
CaHHOM OOIIeHAIIMOHANBEHEIM JHaepoM [elimapom AnmueBbM, ObDTa aHAa STHUM UYYyTOBHITHBIM
coObITHSM OlleHKa 1 31 MapTa 00bsiBIIeHO «/[HeM reHoruna azepoaiikannesy [2].

Jlromy BCIIOMHUHAIOT BCE KPOBaBbIe COOBITHS, POUCXOAMBIIHIE B A3epOaiikaHe 3a ocie/-
HHUE CTO JICT, 1 MacCOBBIC PEHPECCHU MPOTUB azepOaipkaHmeB, opranmsoBanusie 30-31 mapra
1918 r. 3a mpaBuwiamMu, Tak Ha3blBaeMOU, bakMHCKOM KOMMYHBI COBMECTHO C apMSIHCKUMM 1LIOBH-
HucTamH. Tora OHU M OCYNIECTBUIIN, HEBUAAHHYIO IO CeHl JeHb OOIHIO MYyCYJIbMaHCKOIO Hace-
JICHUSL.

«Ha paznuuHbIX dTanax UCTOPUHU apMIHCKHE HAIMOHAIMCTHI B LEJAX peau3aui Muduye-
ckoit unen «Bennkoit ApMeHHn» OCYLIECTBIISUIA MPOTUB HAIIUX COOTEUECTBEHHUKOB 3THUYECKHE
YUCTKH, ACTIOPTALMU U reHOLUAbl. OHOM U3 caMbIX YYIOBHUILHBIX Tpareini, yauHEHHBIX TPOTHB
azep0OaliPKAaHCKOTO Hapola, SBISIFOTCS MacCOBBIC PAacIpaBbl, COBEPIICHHBIE C 0COOOH JKECTOKO-
cthio 100 yret Hazax (B MapTe-anpee 1918 . alrHakCKo-O00JIbIIIEBUCTCKIMHU BOOPYKEHHBIMH OT-
psnamu, nerctBoBaBmMME 1o ManaaroMm bakuuckoro Cosera). B Te aau B ropozae baky, a Takxe
B JIpyTHX TOPOJax W ye3nax, BXOAWBIINX B BakWHCKYIO TyOepHHUIO, AECATKH THICSY MUPHBIX JKU-
Tened ObUTH YOUTHI MMEHHO H3-33 MX dTHUYECKON W PEIMTHO3HON MPUHAICKHOCTH, OBUTH pa3-
PYIICHBI HACEICHHBIC TYHKTHI, CTEPTHI C JIMIA 3¢MJIM TAMSITHUKH KyJIBTYPbl, MEYECTH M KJIaI0HUIIIA.
Briocnencteum erme 6osee 03BepeBIINe apMSHCKHE HAITMOHAIMCTHI TPOIOIKIIIN HEUETOBEUECKUE
JIesTHUS], YIMHIIIM MacCOBBIE PAcIpaBbl, Ipadekul U dTHHUECKHe YuCTKU B Kapabaxe, 3anresype,
HaxusiBane, [llupsane, EpeBane u apyrux peruonax» [4].

Pesyabrarsl uccejenoBanus. CeroiHs, KOrja BCIUIBIBAIOT 3aceKpedeHHbIe (aKThl U MOJ-
HUMAIOTCS 3aKpbITbIEe paHee TeMbl, CTAHOBUTCS BO3MOKHBIM BOCCO3[aTh MOJIMHHYIO KapTUHY
HCTOPUYECKOTO MPOILIOro a3epOailPkaHCKOro Hapoa U 1aTh 00BbEKTHBHYIO OILICHKY HCKaXEHHBIM
paHee coObITHsM [5. . 8; 6, c. 164—169].

[To MHEHHIO a3zepOail/PKAaHCKUX CIICIUAMCTOB, XX BEK 3allOMHUTCS MUpPY KpailHe OTBpa-
TUTEJIbHBIM U HEBUJJAHHBIM JIOTOJIE apMSIHO-TIOPKCKUM IPOTUBOCTOsIHUEM. Llenb aToit apMsaHCKoi
TIOJIMTUKY — U3THAHKE a3epOaliKaHIeB ¢ NX UCTOPHICCKHUX 3€MEeNb U CO3JaHNe Ha «OCBOOOINB-
meiics» Tepputopun «Bennkoirt ApMeHUn» (OHAKO B CEKPETHBIX COTJIANICHUSX BEITMKUX JICPKaB
(Anrmus, @pannmst, Poccus, CILIA, Mtanus) He Obuta oaepxana uues coznanus «Bemukoit Ap-
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MEHHUM» U3-3a abcypaHocTu uaen) [7]. A «Benukast ApMeHHs» — 3TO TUI0] OOJIEHOTO BOOOPayKCHHS
ApPMSHCKHUX MCTOPUKOB M HJIE€OJIOTOB, BBI3BIBAIOLIEIO K JKU3HU TEPPOPUCTUUYECKUE IPOSIBICHMUS,
BEIyIIHE K OSCUCITOBEYHBIM aKIIMAM U Ja)Ke KOIIMAPHBIM IPECTYIUICHISIM, XEPTBOH KOTOPHIX CTa-
HOBHWJICS U azepOaiipkaHCcKuid Hapos. B moaTBep:kaeHne sToro tezuca baky nmpuBoaut ToT ¢axr,
yTo ApMmeHns, «co3nanHas» B Haropanom Kapabaxe Ha mcTopmueckux azepOailKaHCKHX 3eM-
JSIX, — 3TO OKKynupoBaHHbIE 20% TeppuTopuu AsepOaiixaHna, Ha KOTOPBIX MPOBEACHA ITHUYC-
CKasl YUCTKA, CPABHUMAsI C TCHOLIUOM, U COBEPILCHBI aKTHI BaHaJIN3Ma IIPOTHUB a3epOaiiIsKaHICeB.

Ha npotskeHnn Bceil UCTOPUU TEHOLU NPOTUB azepOaiiyKaHIeB OCYLIECTBISIICS B pe-
3yJbTaTe PyCCKO-apMSHCKOTO MapTHepcTBa. TakuMm myTem Poccuiickas ummepust xorena 3akpe-
nuThes Ha FOxHoM KaBkase, a ApMeHus, NoJb3ysACch MOKPOBUTEILCTBOM Poccuu, skenana 3axBa-
TUTh UCKOHHBIE a3epOailPKaHCKUE 3eMJIM U TOCTPOUTH Ha HUX «Bennkyro ApMeHHIo».

«ITocmne TTonraBckoit modesst [letp [ cMor mepeiTn Kk IMIIEPCKOM TOJTUTHKE, ETbI0 KOTO-
poii O6buTO ycuiieHue BiIMsHUS Poccuu Ha coceqHue M oTaalieHHbIe 3eMiTd. [Ipomomkenuem 3Toi
nonutuky sBysics [lepeunckuit moxon (1722-1723), Bo Bpems noxona Ha KaBkas u 3aBocBaHHS
MIPUKACTTMICKUX TeppuTopuii A3epOaitpkana, B Tom yucie baky, Iletp I cronmkHymcs ¢ ®KeCcTKIM
COIIPOTHBIICHIEM MECTHOTO HACCJICHHS, KOT/Ia pycckas apmus 3ausuia JlepOent, baky, Permr n pan
COIVIACHJICS Ha UX Nepeaady Poccun 3a moMoIp maxy NpoTHB a(raHCKuX MOBCTAHIIEB U 3aITyCTHI
B JICHCTBUE «APMSIHCKYIO KapTy», noroBopusics ¢ Typuueii o B3auMHOM MPU3HAHNU 3aBOEBAHHBIX
UPAHCKUX BIAJCHUN U Mpeanucan IpOoU3BECTH Pa3BeAKy MyTel B 3akaBKa3be, KOTOPBIC YAOOHBI
«IJ1s1 ISMICTB BOMHCKHX», TO ecTh 10 HOs0ps 1724 roma u3nan ykas pasmectuts B baky u JlepOen-
T€ IpeACTaBUTENICH BEPOIIOMHOTO apMAHCKOTO HaceJeH s Ha MpUKacuiickux peruonax. Cornac-
HO yKa3y, IepBas rpylia apMsHCKUX ceMeil Obuia nepecesieHa B peruoHsl [ mnan u Mazannapas,
a Taoke B baky, KOTOPbIIl HAXOAWIICA B PyKaX PyCCKHX.

OH nckan taxxke myTd B Cpenaroro Asuro, myman o6 MHam, roToBII SKCHequnnio Ha Ma-
nmarackapy [8, c. 144-145].

B nmponomxenne stoit nonutuku B 1768 rony Exarepuna Il n3mana ykasz o B3aTun apMsH
non 3amuty umnepun. A B 1802 rogy mmmeparop Anexcanap | 1an KOHKpETHbIE WHCTPYKIIMH
KaBKa3CKOMY HaMecTHUKY KHs1310 [aBmy [{ummanoBy: «Bo 4To O TO HM cTaI0 HAJ0 NCTIONIB30BATh
apMsH IS 3aXBarta a3epOailkaHCKUX XaHCTBY [9].

Hauanom pazaeneHust ©CTOpuueckoil TeppuTopun AzepOaiipkaHa ¥ M3THAHUS a3epOait-
JKaHIIEB CO CBOMX HMCKOHHBIX 3eMellb Obuio momanucanue B 1813—1828 romax [ommcranckoro
u Typkmenuaiickoro noroBopoB mexay Poccueit u [lepcueii, paznenuBimux AzepOaiikan Ha ABe
yactu — CeBepHblil 1 KOXHBIN, ycKopriIn npolece apmeHu3anuu 3emens CeBepHoro AszepOaiin-
JKaHa.

[To ycioBusiM 3THX 10roBopoB Kk Poccun, HOMUMO MPOYUX TEPPUTOPHIA, IEPEXONIIA U HACTh
coBpeMeHHOTo A3epbaiimkana. Torma e cTano OCyImIeCTBIATHECS MacCOBOE TIEPECEIICHUE apMsH
Ha azepOaipkaHCKHE 3eMJIH, YCKOPHIICS MPOoIece apMeHU3any 3eMenb CeBepHoro AzepOaiimka-
Ha. TeM caMbIM OBIIO MONOKEHO HAYAIO OKKYMAIMOHHON TIOJIMTHKH MO OTHOIICHHIO K azepOai-
JKaHCKOMY Hapoay, HEOThEMJIEMON 4acTh0 KOTOPOH cTajl FeHOLM L.

Cpazy nocne TypkmeHdwaiickoro noroopa (21 mapra 1828 roma) ykazom umrmeparopa
Huxonast I Ha teppuropun EpeBanckoro n HaxusiBaHCKOro XaHCTB Obla cO3/1aHA «ApPMSIHCKAs
obmacTey». JIOKyMeHT (pakTH4ecKd 3aJ0XKWi1 (yHIAMEHT co3JaHusi Oyaymieil ApMeHHH Ha Tep-
putopun AszepbaiimkaHa (MaMSATHUK ycTaHOBICH B 1978 roxy B yects 150-nmetust mepecencHus
apMsH Ha Tepputoputo Haropuoro Kapabaxa AsepOaiimxana). CoriacHO CTaTUCTHKE TOTO MEPH-
0/1a, B LIEHTpE «APMSIHCKOI 00macTu», ropoae Mpesaune, sxunu 7 331 azepOaitmxanen u 2 369 ap-
MsH. [lapamienbHo ¢ 3TUM Ha ocHOBe nyHKTa 15 TypkmeHnuaiickoro norosopa B EpeBan, Kapabax
n HaxubiBan u3 Mpana nepecenuiucse eue 40 Thicsy apMaH. AHATOTHYHbBIE TPOLECCHI TPOU3OILLIH
U nocie pyccko-typenkux BowH 1829 u 1878 romos. C teppuropun Typunu Ha yKazaHHBIE Tep-
PUTOPUHU NEPECETUITUCH 85 ThIcAY apMsiH. Bee 3T mporeccsl ConpoBOXKAATNCH HACHIIBCTBEHHBIM
W3THaHWEM, yOUCTBaMU KOpEHHBIX JkuTesel — azepbOaiimkantes [10, c. 393; 11, ¢. 61; 12, ¢. 341].

B xauecTBe MpUMaHKH [T IPUBIICUCHHNS JTAIITHAKOB HAa CBOIO CTOPOHY, OOJBIIICBUKH TaKKe
ucnonb3oBain «Jlexper o Typenkoit Apmenun» ot 29 nekadbps 1917 roxa, moanucannsiii B. Jlenu-
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HeIM U . CTanuHbeIM. DTOT AEKPET MpeAroaral Co3IaHne apMsSHCKOH aBTOHOMHUH Ha BPEMEHHO
OKKYIHPOBAHHOM PYCCKHMHU BOWCKaMH TypelKkoil Teppuropun. [Ipndem G0MbIIeBUCTCKIEC BOXKIH
MIPEAYCMOTPHUTEIHFHO BO3JIOXKIIA PEATH3aALUI0 TAaHHOTO JEKpPeTa Ha PYKOBOAWTENS OaKMHCKHUX
oonpmeBnkoB C. [llaymsiHa, KOTOpoMy OBLIO TIPEANMACAHO OKa3bIBATh BCAYECKOE COACHCTBUE ap-
MSTHCKUM OpraHU3aIHsIM «JIJIsl IPOBEJCHHS B KU3Hb HAIIMOHAILHON HJIeH, KOTOPYIO JKIall B TeUe-
HUE BEKOB YITHETE€HHbIN apMsaHckuil Hapon» [13, ¢. 302-303].

Maccoswvie nozpomst ¢ baky, Illywe, 3anze3ypckom yeszoe, Kapabaxe. Bo BTopoii monoBuHe
XIX Beka reHoH/] B OTHOLICHUH a3epOaiiykaHIIeB IPUH:I IJIaHOBBIN XapakTep. C 3TOro BpeMeHH
Hayajack Mporaraija MoBUHUCTHYECKOH unen «Benukoit Apmenun» u haabcuduranus HCTOPUH
apMSHCKOTO Hapoaa. ApMSIHCKHE 3aXBaTUYMKH, BOOAYIIEBICHHBIE 3TOH UAeel U MoiIepKUBaeMble
POCCHUIICKMMU BJIACTSIMU, OCYIIECTBILSUIN MPOTHB a3epOaiiPKaHIICB BOIHMIONINE IT0 CBOCH JKECTO-
KOCTH IMIApOKoMacIuTaOHbIe aKIy. Bo3zHaMepHBIIHCH cO3MaTh HA TEPPUTOPUIX A3zepOaiimkaHna,
Typuun u [py3un «Bennkyro ApMEHHIO», UICOJIOTH 3TOH CyMacOpOIHOMW UIeH CO3Iar0T Teppo-
puctuaeckue opranusanmu «'auax» (1887 ron, Kenesa), «lammaxuytion» (1890 rox, Tudmmc),
«Coro3 apmsiHckux narpuotoBy (1805 rox, Heto-HMopk). [IporpaMMHbIe yCTaHOBKH 3TUX OpraHH-
3alri TECTPAT YKa3aHUSIMHU «OCBOOOXKIATh TEPPUTOPUI OT a3zepOaiKaHIIEeB.

Bocnonb30BaBIIMCh MPOUCXOA[IIAME B TO BpeMsi PEBOJIIOIIMOHHBIME Ipolieccamu B Poc-
CHUH, apMSIHE ITOJIBEPIIIN STHUYECKUM YHCTKaM JIECATKH a3epOailPKaHCKUX ceJl U TOPOJIOB, H3TOHSS
azepOaitkanues u3 baxy, Lllymu, 3anrasypa, EpeBana, HaxuueBanu, DuMuaa3uHa u APYrUX paii-
oHOB. [lepBbie KpoBaBbie cOOBITHS npousouuin B 1905-1907 ronax, HayaBmuch B baky u oxBatus
MHOTHUE azepOailpKaHCKUE CeleHus. YKe Torna ObLIN 3BEPCKU YOUTHI THICSUM a3epOaliKaHIeB,
a X UCKOHHBIE 3eMJIU CTaJIH TeppUTOprel ApMEHUU.

[Tocne pesomtonnu 1905—1907 romoB mporecc AemopTanuyd ¥ TeHOIUAa B OTHOIICHUH
azepOalipKaHIIeB IPOJOIDKIIICS B CKPBITOH opMme. [ToATBepKIatoT 3TOT (haKT U CTATHCTHICCKIEC
JaHHBIE TOTO BpeMeHH. [1omp3ysich Hepa30epruxoil, OHH COBEPIIMINA MacCOBBIC IMOTPOMEI B baky,
[Iyme, 3anre3ypckoM yesne, Kapabaxe, pasrpaOuB M yHHUYTOXHB 75 a3epOaliPkaHCKHUX Hace-
JIEHHBIX TYHKTOB. Ha oCHOBe cBeneHuWH, omyOinrKkoBaHHBIX B 1916 roay, HaceneHnue EpeBaHckoit
ryoepuun Beipocio B 40 pa3 u gocturno 570 Teicsia yenoBek. Ho umcino asepbaiimkanckoro Hace-
JIEHUsI IPU 3TOM YMEHbIIMIOCH B 4,6 paza. Ho, HecMoTps Ha fenopTaiuio u npurecHenus, B Epe-
BaHCKOW I'yOepHUH BCE PAaBHO NMPOKUBAIH 247 ThICSY a3epOaiikaHIeB, YTO cocTaBIsuIo 45% Bcex
ee KUTeNei.

[lepBas mMupoBas BoiiHa, pa3pasuBliasics B 1914 romy, u mocienoBaBiias 3a HEll peBo-
monmst 1917 roga co3manu OaronpusSTHBIC YCIOBUS JUJISE BO3OOHOBIICHUS MPUTSI3aHUN K A3ep-
Oaiipkany. B Hauane 1915 roma apMsiHCKOE HacelleHHE CEBEpPO-BOCTOYHBIX MpoBHHLMEI Typruu
HAYaJo MpOBOKAIHH TPOTUB OCMaHCKOT0 TOCYapCcTBa U OCYIIECTBUIIO MACCOBYIO PE3HIO H JIETIOP-
TAIMIO0 TYPOK. TYpIHS TOKE OTBETHIIA JKECTKUMHU JeHCTBUSMH. 1 BMecTe ¢ apMSIHCKUMH BOCH-
HBIMH OTpsimaMu ¢ Tepputopun Typunu B EpeBanckyro ryoepruio, 3anresyp u Kapabax mepece-
JHIIOCH OTPOMHOE YHCI0 apMsH. Onmpasch Ha pycCKyl0 apMHIO, apMsiHe BHadane B HaxusiBane
u EpeBane, a 3atem B Kapabaxe u npyrux peruoHax AsepOaiipkaHa CHIIOW MOTECHUIN MUPHBIX
azepOaiipKaHIIeB.

Jo mapra 1918 rona B EpeBanckoii rybepHnu 0butn pasrpaOieHsl U coxokeHsl 199 azep-
OaifkaHckux cen, u3 135 Teicsd a3epOaiikaHIeB, MTPOKUBABIINX HAa ATUX TEPPUTOPHSIX, YACTh
MOJIBEPIJINCH UCTPEOJICHHIO, @ OCTANbHbBIC BBIHY)XIEHBI ObUIM MOKWHYTh CBOU 3eMiIM. becuuH-
CTBaMHM, IPOMCXOIMBIIMMHU B 3TO BpeMs B AzepOaiimpkane, pykoBoaui C. [llaymsH, Ha3HaYeHHBIH
16 nexabps 1917 rona upe3BelyaiiHbIM KOMHUccapoM 1o aenam Kapkaza. OH ObLI HajieneH ypes-
BbIYafHBIMHU MOJIHOMOYHMSMH IO MPOBEACHUIO MOJMTUKU coBeTH3auuu KaBkaza, okazaBuierocs
T0JT OKKyTaIeil pycckux Boick [14, ¢.16, 49, 65, 152].

3areM, B COOTBETCTBHH C DP3yPyMCKHM COTNIAIICHIEM, 3aKITIOUCHHBIM MKy OCMaHCKUM
TOCYJapCTBOM W OOJBIIEBHUCTCKAM 3aKaBKa3CKMM KOMECCApHAaTOM, PYCCKHE BOWMCKA OCTaBIIIH
cBou mo3unuu Ha KaBka3ckoM (ppoHTE — NX MECTO 3aHSIH apMSHCKHE BOOPYKEHHBIE (POPMHUPO-
BaHUs. Bocmonb30BaBIIMCh APUBIICH aHAPXUEH, apMsiHE Pa3BEpHYIIH TEPPOp MPOTHB a3epOaii-
aHnieB: 1o Mmapta 1918 rona B EpeBaHckoit ryOepHun ObuTH pa3rpaliieHbl U coxokeHbl 199 azep-




ITIPABO I CYCIIIJIbCTBO Ne2/2018

Oaiimkanckux cen, 3 135 Teicsa a3epOaiiKaHIeB, IPOKUBABIINX HA ATHX TEPPUTOPHSIX, TaCTh
TIO/IBEPIVINCH HCTPEOICHHUIO, @ OCTATIbHBIC BRIHYKICHBI OBUTH CKPBITHCS B PETHOHAX, KOHTPOIHPO-
BaBLIMXCs TYPELIKUMH BOMCKaMU.

Bcem atum pykoBonwn C. lllaymsiH, HazHadeHHBIH 16 nexadps 1917 roga upe3BbryaitHbIM
koMuccapom 1o jgenam Kaskaza. [llaymsiHy ObuTH MpenOCTaBICHBI YPE3BBIYAHBIC MTOTHOMOYHS
0 TIPOBE/ICHUIO TIONUTUKU coBeTH3annu KaBkasza, oka3aBIIErocs MOJ OKKYTMalluel pyCcCKUX BO-
fick. CHauana u3MEHEeHHs, TPOUCXOAMBIINE B XOAE€ MUPOBOM BOWHBI, KaK HENb3s JIydllle COOTBET-
CTBOBAJIM OTOJTEINBIM IUIaHAM apMSIHCKHX HALIMOHAJIMCTOB.

IIpensicTopus. IloBox nist kposaBoro kKoHpumkTa. Ilocne 3akmouenust bpect-JIntos-
CKoro MupHoro cornamienust (mapt 1918 roga) pycckas apmus nokunyia Kapc, Apgaran u bary-
MU, JaHHbIE PETMOHBI MEePEIIH MO TYPEeLKYIO IOPUCAUKIIMIO, U IPABUTENBCTBO TypLUU MOTpe-
0oBasI0 0CBOOOIHTE TH 00NMacTh. YacTh pyCCKUX M apMSIHCKUX BOWCK, BepHyBIIHXCs u3 VpaHa
u Typrn, 060cHOBaIKCH B baxy, I7ie B TO BpeMsi HAXOAMIOCH HEOOIIBIIOE YHCIIO MyCYTEMaHCKAX
BOCHHOCITY’KaIInX-100poBonbIieB. LllayMsH, BOCIIONB30BaBIINCE TEM, YTO MyCYTbMaHCKHE BOCH-
HOCTY’KaIllie PEIIN OTIPAaBUTE OPY)KHE T0OPOBOIBIIaM B JITHKapaH, OTal MPHKa3 BOCIIPETIAT-
CTBOBATH OTIPABKE OPYKUS U OOCTIPUIIACOB B 3TOT IOXKHBII ropos. B 3aBs3aBmieiicst mepecTpeike
ObUIH YOUTBIE U PaHEHBIE. DTO CTAI0 MOBOJAOM JiIsl KoH(uKTa: [layMsH HaTpaBUII PyCCKUX U ap-
MSH Ha azepOaiipkannes. B baxy npousoria pe3ns MyCyIbMaHCKOTO HACEIEHUSL.

Y1pom, 30 mapra, apMsHO-O0IBIICBUCTCKUE (POPMUPOBAHUS MTOJBEPIIIN TOPOJL 3aIIOBOMY
OTHIO C BOGHHBIX Kopabieii. [locne apTnoaroToBKu BOOpY>KEHHbIE JAIIHAKKA BPHIBAIMCH B JIOMa
azepOaif/pKaHIIeB U COBEpIIATN Oe3KaloCTHbIe yOulcTBa. Pe3Hs mpuHsAIa MaccOBBIA XapakTep
B HOub ¢ 31 mapra Ha | anpeins. 3a Tpu aus B baky Obuto youto 17 Thicsu yenosek. Otpssl Hlay-
MsTHa KOH(PHCKOBAIIM HMYIIECTBO kuTenel baky Ha cymmy B 400 MIJUTHOHOB pyOJIei, pa3pyIIHIH
MHOTHE MYCYJIbMaHCKUE MecTa NMOKIOHeHM. JlamHaky 1 O0JIbIIEBUKH OOCTPEISUIN U3 TSKENbIX
OpyIuid U MedueTh Tsa3smup, npenaiu orHio 3nanue «Mcemaunuiiey — OOWH W3 BEIUYECTBEHHBIX
naMsaTHUKOB apxutekTypbl baky. C 30 mapra mo 2 ampens B pe3yabrare YCTPOSHHOTO KpPOBaBOTO
nobowuma B [1lamaxe 6b1u10 youTo 8 027 azepbaiimkaniieB (B Tom uncie 2 560 sxenmud u 1 277 ne-
Tel), COROKEHBI JI0TIa 53 MycCylibMaHCKuX cena. B ['yOuHCKOM ye3ie OeCUMHCTBYIOIIUE TalTHAKH
yHIUITOXUIH 162 cena, youmu 6osiee 16 ThICSY MUPHBIX XKHUTENEH. ThICSYN HAIMX COOTEUECTBEH-
HUKOB IIPOCTHITUCH € )XU3HBIO B JIstHKapaHe, Myranu. [TonHocThio paspymeHo 160 azepOaiimkan-
CKHX HaceJeHHBIX MyHKkTOoB B Haropuom Kapabaxe, yctpoena pesns B Lllyme. B mapte-anperne
1918 rona B baky, lllamaxe, I'yoe, Myranu u JIsuksapane 6bu10 youto 50 Teicsd azepOaiiKaHLEB,
cBble 10 ThicAY YenoBeK OKazajllch M3THAHHBIMU U3 POIHBIX 1oMOB. B [llamaxe ObL10 paspyiie-
HO 58 cell, yHUYTOXKEHO 7 ThICSY MUPHBIX xkuTesei (1 653 sxeHmuHbI 1 965 nereit). CTepTsl ¢ auLa
3emutn 122 cena Ha Tepputopun ['yobl, 150 — B BepxHeit yactu Kapabaxa, 115 — B 3anresype, 211 —
B EpeBanckoii rydeprun, 92 — B Kapckoii o0iacTw, HeB3Mpast Ha MO M BO3PACT, YOUTHI TECATKH
THICSY JTromeit [15, ¢.11].

3a 70 ;eT rocrojCTBa COBETCKOH HIICOJOTHMH MAapTOBCKHE COOBITHS MPETIOIHOCHINCH
B HCTOpHOTPapUH KaK «TPa’kIaHCKass BOWHAY, «KOHTPPEBOIIOIMOHHBIA MATEX», a HAa CAMOM JIeTie
MMEJI MECTO OYEPEAHOM IeHOIN] HAIIIeTO Hapoa TAITHAKCKO-00JIBIIEBICTCKUMHI critaMu. Ero op-
ranuzarop Hlaymsan B tenerpamme CHK PCOCP, otnpasinennoit 13 anpenst 1918 ropa, nucain:
«Bocmonk30BaBIIKMCEH HATIA/IECHUEM Ha HAIIl IEXOTHBIN OTPSII, MBI TIEPEILIN B HACTYIUICHHUE MO BCEH
muaud (poHTa. CerofHs Mbl pacrojiaraéM IIEeCTUTHICSYHON BOOPYKEHHOW CHIIOW. Y NalIHaKoB
OBbUIM HAIMOHAJbHBIE BOOPYKEHHBIE YaCTH YHUCICHHOCTHbIO 3-4 TBHICSYM YEJIOBEK, U OHH TOXKE
OKa3aJIMCh B HAIIEM pacropsikeHnu. IMEHHO UX y4acTue MpHaio rpakKaaHCKoN BOMHE XapaKTep
MeKHallMOHAJIbHOH pe3nu. Ho mpenoTBpaTuth ee He ynaaoch. Mbl CO3HATEIBHO MOLUIA HA 3TOT
miar. Eciim 6b1 mobemim azepOaiipkaHiibl, To baky Obl1 Obl 00BSIBIICH CTONHUICH A3epOaiikaHay
[16, c.257].

g paccienoBaHusl COBEPLUCHHBIX apMsHAaMH TSKKUX HPECTYIJIEHUH, NPaBUTEILCTBO
Aszepbaiimpkanckoi Jlemokpartuueckort PecrryOnuku co3nano Upe3BblYaifHy O CIICICTBEHHYIO KO-
MHCCHIO, TIPHHSIIO MEPHI TSI COXPAaHEHHSI B TAMSTH HAPOJa U JOBEICHHUS 1O MUPOBOI OOIIIECTBEH-
HOCTH BBISIBIICHHBIX KOMUCCHEH PeaIuid.
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[lepBast mombITKa JaTh OOBEKTUBHYIO IMOJIMTHYCCKYIO OIIEHKY MapTOBCKOH OOWHH, OCy-
IIIECTBICHHON OONBIIEBUCTCKO-TAITHAKCKIMI OaHmamu, ObIIa TpPEANpUHSATa BCKOpE IOCITE
npoBo3nianieHus 28 mMas 1918 roma rocymapcTBeHHON HezaBUcUMOCTH AszepOaiimkana. C aToid
nensio 15 mrons 1918 rona azepOaiipkaHCKOE IPABUTEIBECTBO MIPUHSIIO PEHICHUE 00 OpTaHU3aluu
Upe3BbIualiHOM CJ1€/ICTBEHHON KOMUCCHU «IUISI pacCiieI0BaHuUsl HACUITUH, TPON3BEIEHHBIX HAJl MYy~
CyJIbMaHaMH ¥ MX UMYIIECTBOM B IpejiesiaX BCEro 3aKkaBKa3bs CO BPEMEHU Hadaja eBPOIECHCKOiM
BoitHb [17, c. 28].

UpesBblyaliHOI CIIEACTBEHHOW KOMHUCcHEH Oblia mpojenaHa OorpomMHas padoTa Mo peru-
CTpalluy BCEX CIIy4yaeB HACWINA B OTHOLICHUH a3epOailyKaHIeB U 0OCTOATENbCTB UX COBEPLICHUS
B X0JIe MapToBckuX coObITHil 1918 roga. Ha ocHOBaHMM COOpaHHBIX KOMHUCCUEH MaTepHaoB Mpo-
THUB BHHOBHUKOB MapTOBCKOH Tpareauu ObLIH BO30YKICHBI IECATKU YTOJIOBHBIX JEI.

[Tocne manenust Jlemokparnueckoit PecryOnuky aHHBIN Mporiecc OB MPUOCTAHOBIIEH,
MIPEIOTBPAIICHO TIOIHOE paccieOBaHNE TPOM30IICANINX COOBITHH U Jada €My COOTBETCTBYIOIICH
ITOJIMTUKO-IIPABOBOM OLIEHKH.

K coxxanenmnro, coobrTus anpensi 1920 rona, npuBeAnIne K oKKynamnuu Azepoaipkana 601b-
MIEBUCTCKMMHU BOWCKAaMH W TOJIOKHUBIINE KOHEIl TOCYIapCTBCHHON HE3aBUCUMOCTH PECITYOIHKH,
HE TI03BOJIMJIM 3TOH KOMHCCHH 3aBEpIIUTH CBOIO paboTy. 3axBaTHBIINE BIAcTh B A3zepOaiimka-
He OONBIIEBUKN HE TOJBKO MPUOCTAHOBWIIM €€ JICSTEIbHOCTh, HO M CAETAIH BCE BO3MOXKHOE,
YTOOBI CTEPETh U3 UCTOPUUYECKON TAMATH a3epOailIxKaHCKOTO Hapo/la YPOKH MapTOBCKOM TpareInu.

BooaymieBneHHble ycriexoM, HOBbIE PYKOBOIUTENN APMEHUU MOMBITAIUCH YCUIIUTh CTa-
pyto monuTHky. «IIpuxoa cOBETCKOM BIAacTH, HECOMHEHHO, oTAaBal ApMsHcKyio PecryOnuky
0] COBETCKHMI KOHTPOJIb, TaK e, KaK U «pycckast ApMeHHs» Obljla MOJHOCTBIO MOJ KOHTPOJIEM
napusMma» [18, p. 126]. B 1922 romxy oHM mpeacTaBUIN MPOEKT OObETUHEHUST AXaIIKaIaKCKOTO
1 bopuanmHCKOro yes3noB U cO31aHusl Ha UX OCHOBE €IMHOM apMsIHCKOM aJMUHHACTPATUBHOMN €11~
HUIIBI, KOTOpasi B JTaIbHEHIIeM TObKHA Obl1a OBITH MpHcoeqiuHeHa K ApMeHnH. OHAKO ATa To-
meITKa B 1923 Tomy 3akoHUYHIIACH TPOBajioM. B ToM ke romy B azepbaiimkanckom Haropaom Kapa-
Oaxe OBLJT CO3/1aH apMSHCKUI HAITMOHAIBHBIN OKPYT C IIEHTPOM B XaHKSH/IH.

B 30-e roap! MUHYBIIIETO CTOJIETHS APMEHHUSI MPOOIIKAIIA «II0I3yUee) paclIupeHre CBOeH
teppuropud. B 1929-1930 romax Apmenun ObuT mepeaan O0JbIION KyCOK a3epOaiikaHCKOH Tep-
putopuu. BooayniepneHHble 3TUM, apMsSHCKHE OONBIIEBUKH MOMBITAIUCH CAETaTh CICTYIOIUI
1ar — B CEBEpO-3alaHOM, IPy3UHCKOM HanpasieHuu. I1epselii cekperapp Apmenuu A. XaHDKsIH
notpeboBan ot JI. bepus nepenath ApmeHun AXanUXCKUH M Axankajgakckuii pailoHsl. OTBeT
ObUT TOCTATOYHO JKECTKUH M 3aKoHYMiICS Tparndecku: JI. bepus 3acTpenus nepBoro cekperaps
Apmenuu B cBoeM kabunete [19, c. 58]. Takum o0pa3om, MpU COBETCKOM PEKUME apMsSHaM yjia-
JIOCh TIOJTyYHUTh 3HAYUTEIBHYIO YacTh Tepputopuii [ py3un u Azepbaiimkana.

Omuoxu npouuioro. Uckaxxenue ucropun. B 40-x rogax apmsiHCKas auacriopa J100u-
J1ach OT COBETCKOTO PyKOBOACTBa paszpemieHus nepecenennst B CCCP apmsia, xuBymux B Mpane,
4970 (DAaKTUYECKH 3QJI0KWIIO OCHOBY IPOIECCAaM MAacCOBOM JETOpTAllMK W3 ApMEHHUH a3epOaii-
auieB. B 1945 rony apMmsiHCKOe pYyKOBOJICTBO TIO/IHSIO BOIIPOC O MPUCOEAMHEHUN K APMEHUH
Kapabaxa, HO B TOT mepro/ UM 3TO He yaajaock. OHAKO HaUYaI0Ch MAaCCOBOE IEPECEICHUE apMsIH
u3 Cupuu, I'penuu, Jlusana, Upana, boiarapun u Pymbinun B Apmenuto. B cBsi3u ¢ atuM asep-
OaifKaHCKOe HacEJICHNE HavyaiM BBICESTH B XJIOMKOBOAYECCKHE IIIIOXO PA3BUTHIC PaliOHBI A3ep-
OaiipkaHa, KOOBI sl oOecrieueHHs MPOU3BOAUTEIBHOCTH TpyAa. B CBA3M ¢ 3TUM, COBETCKHM
PYKOBOACTBOM ObIJIO M31aHO JBa noctanoBineHus Cosera Munuctpos CCCP «O nepeceneHun
u3 ApmsHckoit CCP konxo3HUKOB 1 Ipyrux azepOaiikanies B Kypa-ApakCHHCKYIO HI3MEHHOCTb
Azepbaiimxanckoit CCP» u «O MeponpHATHAX 1O MEPECEeIeHUI0 KOIX03HUKOB U APYroro asep-
Oaiimkanckoro Hacenenus w3 ApmsHckoil CCP B Kypa-ApakCHHCKYI0 HU3MEHHOCTH A3zepOai-
xaHckoit CCP».

BBuay Toro, 9To mONHMTHKA TEHOIMIA MPOTHB a3epOaifPKaHCKOTO Hapoaa He TOTyduiia
B CBOE BpeMs OOBCKTUBHOH MOJUTHICCKU-TIPABOBOI OICHKH, OOIICCTBEHHOE MHEHHE OBIIO Jie-
30pPHEHTHUPOBAHO COBETCKOM TeuaThio, (GopMupoBaBIIel OTPUIIATEIIbHBIA 00pa3 azepOaiiKaHIICB
Y YMBIIIUICHHO UCKa)KaBIIeH (DaKThI.
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HoBblIif BUTOK ATHHYECKMX UYUCTOK OBbLI OCyLIeCTBJIEH B KOHLE 80-X roJoB MHpOILIOro
BEKa, HAYaBIIUCh BTOPOU MONBITKON NpucoenuHeHns k Apmernn Haroproro Kapabaxa. Apwme-
HISI, ATHOPHPYS BCEMU MEKIYHAPOAHBIM HOpMaM, CTPEMHTCSI IPUCOEANHATE K cebe ceMb paifo-
HOB AszepOaiijpkaHa, POSBIISS MIPH 3TOM HECKphIBaeMY0 arpeccuto. C 3TOro mepuojia Ha4anoch
IUITAHOMEPHOE OCYIIECTBICHNUE TOMUTUKA MOCKBBI 1 ApMEHUHN — «ApMeHust 6e3 TiopkoBy. [lox
nokposutenabcTBoM CCCP apMsiHCKHE 3KCTPEMUCTCKUE IPYIIIMPOBKY COBEPILWINA HA TEPPUTOPUU
Aszep0aiixaHa COTHH KPOBAaBbIX aKIUH.

HoBas 3pa: pacmag CCCP. IlouysctBoBaB npubmmwkenue pacnaga CCCP B koHue
80-x ronoB XX cTONIETHS, PYKOBOAUTEIN APMEHMU Hadajd COCTABJIAThH IJIAHBI TEPPUTOPUAIIb-
HOTO paciiupenus Oynyuieil HezaBucuMoil ApmeHun. BHe3anHo Ha apeHe MmosBUIIach UCUE3HYB-
11ast B COBETCKUI Mepuoa mapTus «JlamHakiyTioH» W Apyrue HallMOHAJMCTUYECKHE OpraHu3a-
. B 1985 roay B cronmne ['pennu cobdpancs XXIII cwesn «/lamnakiyTion». B moBecTke aHS
OBUT BOTMIPOC O pacimupeHuu tepputopun Apmenuu. Cwesn npemraran Llentpy (t.e. Mockse),
9T00BI APMECHHS CTajla €€ TEONOIUTHIECKON Omopoil B pernoHe. JIMIIb OMMH BOTIPOC BBI3BIBAI
Pa3HOIIIACHS CPENU JIETIETaTOB ChEe3/a: C KAaKOTO HANPABICHHUS HAYNHATH HACTYIUICHHE C (CEBEPHO-
ro (Azepbaiipkan) uiu ¢ 3anaaHoro (I'pysus)). Ilo uToram roJocoBaHus, C IEPEBECOM B OJTUH IO-
J0c, ObLTO IPUHSTO PEIIeHUE HaYaTh HACTYIUICHHE ¢ Kapabaxckoro (A3zepOaiipkaH) HapaBICHUSI.

Bot kakoBbI HCTOpUUYECKHE KOPHU CUTYyalluy, KOorna Ha mpoxonusiieM B [Tapuxke B 1987 rony
o4yepeTHOM APMSHCKOM HAIlMOHATBHOM KOHTpecce ObIJIO MPUHSTO PelIeHHe UCTIONb30BaTh HAaYaB-
mmecs B CCCP nemokpatuueckue npeodpa3oBaHus ISl yIOBIETBOPEHHS «3aKOHHBIX TPeOOBaHHIMA
apMsHCKOTo Hapona» o «Boccoeaunenun» HKAO ¢ Apmenueit. B Tom xe roay B [Tapuxe Tormam-
HUl 5koHOMHUYeCcKuil coBeTHUK [opOaueBa A. AraHOersH U Ipyrux oueHb Onu3kux monen [opOa-
yeBa BCTPETHIIUCH C IPEJACTABUTEISIMUA apMSIHCKOM 1nactopsl BO @paHIMHU, [TOCIIE YEero IMOCHeInII
JaTh (paHITy3CKIM ra3eTaM HHTEPBBIO, B KOTOPOM 3asBuII, uTo Kapabax, pacronokeHHbIH Ha ce-
BEPO-BOCTOKE PECITyOIINKH, CTaT apMSIHCKAM. A. AranOerstH ToBopiiT: «Kak YKOHOMHUCT 51 CUHTAIO,
4TO OH OoJsiee CBs3aH ¢ ApMeHuel, yeM ¢ AzepOaiipkaHoM. S TpecTaBuil OHO MPEIOKEHHE
TI0 3TOMY TIOBOJY. 51 Ha/ICIOCH, UTO B YCIOBHUSX MEPECTPONKH M AEMOKPATHH 3Ta IpodIeMa HailneT
CBOE PCILICHHE.

OZHOBPEMEHHO B apMSHCKON M BCECON3HOW Ipecce OJHa 3a APYroil MOSABUIUCH CTATbU
APMSHCKUX MyOIHUIMCTOB, B KOTOPBIX MMPOBOIUTCS MBICTH O TOM, YTO a3epOaiiyKaHIIbl — MPHUIILIBIA
HapoJl B 3aKaBKa3be, HE MMEIOIIUI UCTOPHUECKUX KOPHEH M COOCTBEHHOHM KYNBTYpBI, a BCS €T0
HBIHEIIHAS TEPPUTOPUS SBIISETCS HCKOHHO apMsiHCKoi [20].

Hekoropbie U3 3TUX aBTOPOB JTOXOIWJIM IO TOTO, YTO IBITAIUCH OOBSIBUTH BEIMYANUIIETO
azepOaiikanckoro noata H. ['THmkeBr apMIHIHOM

ApMsiHE CyMEIH pean30BaTh dTOT IUIAaH U 3aHsUIN He TolbKo Kapabax, HO i mpuieraromme
azepOaiiykaHckue Tepputopun. Kak BUAHO, OCYIIECTBIISIICS HUUEM HE IPUKPBITHINA FEHOIH T a3ep-
Oaiikanies. Jlonrue roapl azepOaiiUKaHCKUN HApOJ HE 3HAT 00 3TUX TPArHUECKHX CTPAHMIAX
cBoelt ncropun. DarbIIUBBIE COBETCKUE HIICONOTHUECKNE YCTAHOBKU M (DaTbCHPHUINPOBAHHAS
HCTOPHSI COBEPILICHHO B MHOM CBETE IPEICTABIIUTN COOBITHS TeX JeT. Knanburme, rie TOKOMINCH
JKEPTBBI KOIIMapHOTO TeHOIM/IA, 3a0€TOHMPOBAJH, Bo3BeNn TaM NaMmsaTHUK C. KupoBy, a Bokpyr
pasowIu mapk.

K coxanenuro, B To BpeMs He ObLIa 1aHa MOJUTHYECKas OlleHKa HadaBiemycs B 1988 romy
HAropHO-KapadaxcKoMy KOH(IMKTY, 4TO MPHBEIO K HOBBIM KEPTBaM M MacCOBOMY H3THAHHIO
CO CBOMX MCTOPUYECKHX 3eMeJb COTEH Thicsad azepOaiimxanues. Jlerom 1991 roma apmsno-asep-
OaiiKaHCKUK KOH(IIUKT Mepelies B CTaJul0 OTKPHITOH BOWHBL. B pe3ynbrare 60€BBIX IEHCTBHMA
apMSIHCKHX BOOPYXXEHHBIX (popmupoBanuii sxutenu LlaymsHoBckoro, ['anpyrckoro, Mapaakeprt-
CKOTO0, ACKepaHCKOro, MapTyHHHCKOTO pailOHOB OBUIH BBIHYIICHBI TIOKUHYTh CBOH oMa. Heko-
TOpBIE cela OBUTH IMOJHOCTHIO COMOKCHBI apMSHCKHMHU OKKYIIaHTaMHu. MIMeNn MecTo OTHeNbHBIE
CIly4au TSDKKOTO HACHUIIMSI TPOTHUB MUPHOTO HACEJIECHUS.

B depane 1992 rona apMsiHe KECTOKO pacIpaBWIIACh C a3epOailPKaHCKUM HacCeICHHUEM
ropona XojpKaibl. DTa KpoBaBas Tparelus, BOIICAINIAsS B UCTOPUIO a3epOailiKaHCKOro Hapoja
Kak XOKaJIMHCKHUM MeHOIMI, CTalla CaMOM CTpPAITHOW Tpareaueii, ¢ KOTOpOH CTOJKHYJICS a3ep-
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0aiiJUKaHCKAN HApOJT 32 JIBA CTOJICTUS] YTHETCHUSI U STHHYCCKUX YUCTOK. [ eHomm I azepOaiimkan-
CKOTO HACEJICHHS, OCYIIECTBICHHBIN apMsHaMU B XOJKaJbl, CErOIHS MPU3HAH BO MHOTHX CTpa-
Hax Mupa. COTHU ThICSY a3epOaiiPKaHIeB, U3THAHHBIX CO CBOUX MCKOHHBIX 3€MEITh, TPOIOJIKAIOT
HAJEAThCS Ha CIIPABEUIMBOE YPETYINPOBAaHUE HATOPHO-KapabaxcKoro KOH(IIMKTA, Ha OCYXKICHHE
MHUPOBOW OOIIECTBEHHOCTHE) BOCHHO-TIOJUTUYECKON arpeccuu ApPMEHWH, HAIPaBICHHOH MpO-
TUB A3epOaii/pkaHa, a TakKe Ha BOCCTAHOBJICHHE TEPPUTOPUANBHOM IETOCTHOCTH PECITyOIHKH
[21, c. 5-7; 22, c. 481-488].

BoiBoab! u pexkomenaamun. C 3Tol TOUKH 3peHUS OOJIBIIIOE 3HAYCHUE UMEET COCTOSBIITU-
cs B baky [ @opym pykoBoguTesneil azepOaii/PkaHCKUX U TypEIKUX JUACTIOPHBIX OpraHU3alui,
nonaepskuBaromuii [Ipesunenta AzepOaiimxanckoit Pecrryonukn M. AnmeBa u rmmacsimmii: «Mbl
00s13aHBI TEPEUTH B HACTYIJICHHE», YTOOBI MPOJEMOHCTPUPOBATh KapJAWHAIBHBIC H3MCHEHUS
[23,c. 111].

1. toru TOTO0 HICCIIeIOBAHNH TTO3BOJISIIOT HAJIEATHCS HA TO, YTO B Oy/IyIIIEM yIacTcs ToCTa-
BHUTbH MOIIIHBIC MTPETPaJIbl HA TyTH MUPOBOTO apMSHCKOTO JIOOOW W MIEPEeHTH B PEIIUTEIHHOE MPO-
MaraHMCTCKOEe HACTYIUICHHE, YTOOBI JOOHUTHCS BCEX IMOCTABICHHBIX IEJICH: BOCCTAHOBIICHHS
TEPPUTOPHATILHOHN IIEJIOCTHOCTH, pa300Ia4eHus TeX, KTO NECATHICTUIMH TNIAHOMEPHO OCYIIECT-
BJISUT HACTOSIIIIMNA T€HOLM/I, TPOIIaraHANpOBaJl HEHABUCTh M BPAXLy MEX/Yy JIIOIbMU M HapoaaMu
Ha KaBkase u B 11€J10M MHpe.

2. Ha myTu pemieHus oOIIEHAIIMOHANBHBIX 3a/ad, Onarojgaps MaTpHOTH3MY, HAIlMOHAJb-
HOMY €IUHCTBY U LIEJICHANPABICHHONW JEATEIbHOCTH HApOJa, MOJUTHYECKON BOJIE PYKOBOJ-
cTBa AszepOaiikana, azepOaiiKaHIIbl JJODKHBI JIOOMBATHCS MMOCTABICHHBIX IIEJICH, B TOM YHUCIIe
BOCCTAHOBJICHHUS TEPPUTOPHATBHOM IIETOCTHOCTH U CYBEPECHHUTETA, Pa300JadeHUs TeX, KTO BEKaMH
MJIAHOMEPHO OCYIIIECTBIISIT HACTOSIINIA TEHOIN/T, TTPOTIaraHIupOBal HEHABUCTh U BPAKILY MEXK]TY
TFOABMH ¥ HapOJaMH.

3. MupoBbIe cOOOIIeCTBa U B T.U. azepOaljpKaHIBl BCErO MHpa JOJDKHBI OOpaIiaThCs
KO BCEM IrOCyIapCTBaM M MUPOBBIM OPTaHHU3AIIUSM C TPU3BIBOM OCYIIUTH BCE (haKThl HAIMOHAILHOM
HECTIPaBENIMBOCTH, TEPPOPU3MA, TEHOLIN/IA, STHUUYECKON YHCTKH, OCYIIECTBIISIBIINECS Ha MIPOTSI-
JKCHHH JIByX BEKOB MIPOTHUB a3epOaiiPKaHCKOTO Hapo/ia U IPYyTUX HAPOJIOB.

4. YnomsinyTeii Yka3 I. Anuesa ot 26 mapra 1998 roga u Pacnopsixenue 1. AnueBa Bax-
HBI HE TOJIBKO C TOUKH 3PEHHs] BOCCTAHOBJIEHUSI HCTOPUUECKON CIIPABEIIMBOCTH, OHU BCKPBIBAIOT
MpaBIy O COOBITUSIX, CTyUYUBIIMXCS MHOTO JIET Ha3aJ, OOHOBIISIOT aMATh Hapoja. DTO BO3Bpallle-
HHUE HapoJia K CBOMM KOPHSAM, MOPaJIbHO-1yXOBHBIM HEHHOCTSIM, J1t00BU K Ponune. [TpoBons pado-
Ty, BOCCTaHABIINBAs CIIPaBENIMBOCTh, 00JIEE TIOJTHO U MOCIEI0BATEIILHO, TI0 JIOBEICHUIO JI0 MEX-
JTyHApOJTHOW OOIIECTBEHHOCTH TPABIbI O TEHOIUIC M dTHUYECKUX YHCTKAaX a3epOaiiPkKaHCKOTO
HaCEJICHHUS.

5. JlymaeM, 9TO KaKJIbIii HOpMaJIBHBIM YeJIOBEK, He 00s3aTelbHO a3epOaikaHel, He MO-
JKeT OBITh HE BO3MYIIICH TEM, UYTO OPTaHWU3aTOPhl U HETMOCPEICTBCHHBIC UCTIONHUTENN BCEX KPO-
BaBbIX 0OCH, KOTOpBIC TEPEKUI azepOailDKaHCKU 1 APYTHe HApOJIbl, HE MMOHECITH 3aCTyKEHHOE
HaKa3zaHHe.

Crnucok MCnoJib30BAHHBIX HCTOYHUKOB:

1. Manmxkrananse I. Boennslit koHGAUKT Mexay [pysueit u Apmenueit B 1918 romy.
[IpaBo u monmutonorus. MexxayHaponHblidi HayuHbIi sxypHai. (Mongosa). Ne 35. Chisinau may
2017. C. 57.

2. Amues I. Yka3 Ilpesunenta AzepOaiimkanckoii Pecriyonukn «O reHomume asepoOaii-
JoKaHIeB» oT 26 mapta 1998 rona. URL: www.prezident.gov.az/.

3. I'ymueB A. I'enonmp azepOaifykaHCKOTO Hapoda: MCTOpUYECKas IpaBaa. A3epTak.
URL: http://www.azertag.com/node/1206952; http://www.azertag.com/ru/node/1206706;
https://azertag.az/ru/xeber/Genocid_azerbaidzhanskogo narodaistoricheskaya pravda-117261

4. AmueB U. Pacniopspxenue Ilpesunenta Azepoaiikanckor PecrryOmmku «O 100-netun
reHonma azepoOaiikanies 1918 roga» ot 18 saBaps 2018 r. URL: www.prezident.gov.az/.

5. Mexries P. Peanii renonmay azep0aiixaniiB. Xapkis: Bun-sBo «Dopt», 2009. C. 8.




ITIPABO I CYCIIIJIbCTBO Ne2/2018

6. T'ymueB A. Hcropudyeckas CHpaBeIIMBOCTh W Tpapia. lijes: HAyKOBHH BICHHK:
30. Hayk. mpank. Kuis: YAH, 2010. Bur. 31. C. 164—-169.

7. Makili-Aliyev, Kamal. Nagorno-Karabakh Conflict in International Légal Documents
and International Law. Baku: Fall, 2013. 136 p.

8. Mycckuit . Cto Benukux nuriomaroB. [letp 1. Mocksa: «Beuey, 2009. C.144-145.

9. Bonpmas Coserckas Dunuknonenus. 1926 r. (crarbu ucropuka B. I'ypro-Kpsoxuna).

10. MUDBI'K, T. VI, u. 1, C. 393.

11. IlTaBpos K. HoBasi yrposa pycckomy Jeny B 3akaBKa3be: MPEACTOSIIAs paclpomarka
Myranu unoposuam. Cankr-IletepOypr, 1911. C. 61.

12. Tpuboenor A. Cou. B 2-x Tomax. T. 2. Mocksa, 1971. C. 341.

13. Jlennn B. [Tucemo C.I". Hlaymsny. [Tonroe cobpanne counnenunid, T. 48. Mocksa, 1964.
C. 302-303.

14. K wucropun obpazosanusi Haropro-Kapabaxckoit ABroHoMmHoi OOmactu A3zepOaid-
mxanckor CCP, mokymenTs n Matepuansl. baky: M3n-Bo Azepuemip, 1989. C. 16, 49, 65, 152.

15. T'ynueB A. BoccranasiuBas uctopudeckyto npaeny. Kiescokiit Tenerpads. Kues, 2010.
Ne 13(515). C. 11.

16. aymsu C. U36pannsie npoussenenus. T.2. Mocksa, 1978. C. 257.

17. Pacym3ane M. AzepOaitkanckast pecyoiuka (Ha azep0. 513.). baky, 1990. C. 28.

18. daiirn 3. ApmsiHckas mudomanus. 2007. P. 126.

19. Manmxranaaze . Boenusiii kondmukr mexnay [pysuelt u Apmenueir B 1918 rony.
IIpaBo u monuronorus. MexnyHapoAHbIi HayyHbIH sxypHai. (Momngosa). Ne 35. Chisinau may.
2017.C. 58

20. JIrokumcon I1. Uzpamnbs. Kypeep. 1992. Ne 28-32, uronp, URL: http://news.day.az/
olitics/518421.html

21. ®onp leiimapa Anuesa. U3 cepun «Kapabaxckue peanmny. JlesTenbHOCTh apMSHCKHX
TEPPOPUCTUYECCKUX OpTraHu3aluii mpoTuB Asepoaiimkana. baky. 2006. C. 5.

22. T'ynmueB A. YkpanHo-a3zepOail/DKaHCKHE OTHOILIEHUS: MPAaBO, TMOJMTHKA, TUILIOMATHUS.
T. 1. XapokoB: daxkr, 2014. C. 481-488.

23. Duuuknoneaus apopusmoB. Mocksa,1999. C. 111.




Po36ydosa depicasu i npasa: numanns meopii ma KOHCMUmMyyitiHoi npakmuxu

303VJiA O. 1.,

KaHIUJaT OPUINYHAX HayK,

JOICHT KaeapH 3araJbHOIPaBOBUX
JIUCLIUILIIH

(Xapxkiscvruti HayionareHull yHieepcumen
8HYMPIWHIX Cnpas)

VIIK 342.536(477)

MOHATTS TA OCHOBHI PUCH KOHCTUTYIIHHO-IPABOBOI'O
PEI'YJIIOBAHHA CTATYCY HAPIAMEHTCBKUX KOMITETIB
I TUMYACOBUX KOMICIA B YKPAIHI

BukonaHo aHali3 TEOPETUYHUX 3acaj PO3yMiHHs CyTHOCTI KOHCTUTYLIHHO-TIpa-
BOBOTO PETYJIIOBAHHS CTaTycy KOMITETiB 1 TUMUYacoBHUX Komiciii BepxoBnoi Paau
Ykpainu, BU3HAYEHO TOHATTS, OCHOBHI PUCH, METY, MeXaHi3M, IPeIMeT Ta METOAU
LBOTO IHCTUTYTY, @ TAKOXK YIO0CKOHAIICHO ITOHATIHHO-KaTeropiaibHui anapar y cdepi
(DYHKIIIOHYBaHHS IMapIaMEHTCHKHX KOMITETIB 1 TAMYACOBUX KOMICIH.

Knrouoei cnoea: nonsamms, KoHCmumyyiiHo-npagose pe2yio8ants, Cmamyc, Ko-
Mimemu, mumuacogi komicii, Bepxosna Pada Ykpainu, napnamenm.

Bprironnen ananms TeOpETHYECKUX OCHOB MOHUMAaHUS CYyIIIHOCTH KOHCTUTYIIHOH-
HO-TIPABOBOTO PETYJIUPOBAHMUSI CTaTyca KOMHUTETOB M BPEMEHHBIX KoMmHccuil Bep-
X0oBHOU Pajsibl YKkpauHsbl, onpe/ieleHo MOHsATHE, OCHOBHBIEC YEPThI, LIEIH, MEXAHU3M,
MpEeAMET U METOJbl ITOTO MHCTUTYTA, @ TaKXKE YCOBEPILIEHCTBOBAH MOHATUHHO-KA-
TEerOpHaJIbHBIN armapar B cepe QyHKIIMOHUPOBAHUS MAPIAMEHTCKUX KOMHUTETOB
U BPEMEHHBIX KOMUCCHUH.

Kniouesvie cnosa: nonsmue, KOHCMUMyyuoHHO-Npagogoe pezyiuposanue, cma-
myc, Komumemol, gpemennvle Komuccuu, Bepxosnas Paoa Ykpaunwl, napramenm.

The analysis of the theoretical basis of understanding the essence of the
constitutional-legal regulation of the status of committees and temporary commissions
of the Verkhovna Rada of Ukraine is made, also it was determined its concept,
main features, purpose, mechanism, subject and methods, as well as improved the
conceptual-categorical apparatus in the sphere of functioning of parliamentary
committees and temporary commissions.

Keywords: concept, constitutional-legal regulation, status, committees, temporary
commissions, Verkhovna Rada of Ukraine, parliament.

Beryn. ¥V cydacHiil mpaBoBiii JepaBi KOHCTUTYIIHO-IIPABOBE PETYIIOBAHHS 3a0e3meuye
(hopMyBaHHS ¥ MPaKTHYHY peasi3allilo CTaTycy KOMITETIB 1 THMYacOBUX KoMiciii BepxoBHoi Paau
VYkpaiHu, BU3HAYa€ CYTHICTh Ta 3MICT IIbOTO IHCTHTYTY. [Ipy IbOMY KOHCTHTYIIIITHO-TIpAaBOBE pe-
T'YJIFOBaHHS SIK OCOOJMBHM Pi3HOBHUJ NIPABOBOTO PETYITIOBAHHS BUSIBIISE SIK 3aralibHi, Tak 1 BIACHI
crenudivHi pUCH, a TAKOK TIEBHY CBOEPITHICTH MEXaHi3My, TPEAMETY 1 MeTomiB. Binrak edexTus-
HICTh (DYHKIIIOHYBAHHS MapIaMEHTCHKUX KOMITETIB 1 THMYAaCOBHX KOMiCii Oe3mocepeaHso 3ae-
KHUTH BiJ] 3MICTOBOI SIKOCTi, TOBHOTH Ta Y3TO/PKCHOCTI KOHCTUTYIIHHO-TIPAaBOBOTO PETYIIOBAHHS,
B OCHOBY SIKOTO Ma€ TTOKJIIATHUCS HAJIEXKHE HAYKOBO-TEOPETUYHE PO3yMiHHS HOTO MPUPOIH i CyT-
HocTi. Kpim 11b0r0, BKa3aHe Mae BaXKJIMBE 3HAYCHHS JUISl HAIPAIIOBAHHS Ta OOIPyHTYBaHHS L{ijic-
HOro 6adyeHHs IHCTUTYTY MapIaMEeHTChKUX KOMITETIB 1 THMYACOBHUX KOMICIH, a TAKOXK LUIAX1B HOT0
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TIOAJBIIOT0 PO3BUTKY. TOMYy B KOHTEKCTi BIOCKOHAJICHHS MPAKTUKU KOHCTHTYIIHHO-TIPABOBOTO
peTyIIOBaHHS CTaTyCy MapiaMEHTChKUX KOMITETIB 1 THMYaCcOBHUX KOMicid B YKpaiHi akTyaJlbHUM
€ PO3IVISIT TEOPETUYHUX MUTAHh HOTO CYTHOCTI Ta OCHOBHHX PHC K CHENU(DIYHOTO Pi3HOBUIY
MIPAaBOBOTO PETYIIOBAHHS.

3a3HauNMO, 10 MUTAHHS KOHCTUTYIIHHO-TIPABOBUX 3aCaJ CTaTyCy MapIaMEHTCHKUX KOMi-
TETiB 1 TAMYACOBUX KOMICiil B YkpaiHi panimre Bxe posrisaamn O.M. Anoxin, B.C. Xypascbkui,
0O.B. Mapuensk, A.b. Mengiab, 3.0. Iloropenosa, M.B. Pa3BagoBcrka Ta iHmni BueHi. BonHowac
iXH1 HayKOBi POOOTH CTOCYIOTHCS MEPEBAXKHO JIUILIE OKPEMHUX €JIEMEHTIB, (hOpM Ta 0COOIMBOCTEH
KOHCTUTYIIIHO-IPAaBOBOTO PETYJIOBaHHS OpraHi3alii i JisSUIbHOCTI KOMITETIB 1 THMYACOBUX KO-
Miciit BepxoBHoi Pann Ykpainu, He XapaKTepu3yOun pO3ropHyTO TCOPETHKO-TIPABOBI IiIBATHHH
CYJacHOT0 IPaBOBOTO 3a0€3IIEUCHHS X CTaTyCy, B3a€MO3B’SI30K 1 B3a€MOBILIHB TEOPETHYHOTO PO-
3yMiHHS KOHCTHTYIIIITHO-ITPaBOBOTO PETYIIOBAHHS 3 HOTO MPAKTUKOIO.

IMocTanoBka 3aBnanHsi. CaMe TOMy METOIO CTAaTTi € aHAI3 TCOPSTUIHHX 3acaj] PO3yMiH-
HSl CyTHOCTI KOHCTHUTYIIIHHO-TIPABOBOTO PETYTIOBAHHS CTATyCy KOMITETIB 1 THMYACOBHX KOMICIH
BepxoBnoi Pagn Ykpainu, BU3HaYCHHS MMOHATTSA, OCHOBHHX PHC, METH, MEXaHi3My, IIPEIMETy Ta
METOIiB IIbOTO IHCTHUTYTY, & TAKOXK YIOCKOHAJICHHS MOHATIHHO-KaTeropiaJbHOTO amapary y chepi
(PyHKITIOHYBaHHS ApIaMEHTCHKHIX KOMITETiB 1 THMYACOBUX KOMICiii.

PesyabraTn pocaiizkeHHs. 3ayBaXuMo HacaMIlepes, 0 B OCHOBY KOHCTUTYIIHHO-TIpa-
BOBOTO PETYTIOBAHHS CTAaTyCy KOMITETiB 1 TMMYacoBUX KoMiciii BepxoBHoi Pagu Ykpainu mae
MOKJIAZATUC LJIICHE TEOPETHUYHE PO3YMIHHS HOTr0O MPUPOAN M CYTHOCTI SIK PI3HOBHY IPABOBOTO
perymoBanHs. ToMy XapaKTepHCTHKAa KOHCTHTYLIHHO-IPABOBOTO PEryJIIOBAHHS CTATyCy Mapiia-
MEHTCHKUX KOMITETIB 1 TUMYACOBUX KOMICiif HE MOJKE HE OXOILTIOBATH 3’SICYBaHHS HOTO TEOpPETH-
KO-TIPABOBUX ITiABANMH. Take KOHCTUTYIIHHO-TIPABOBE PETYIIOBAHHS MAa€ 3arajibHi 03HAKU IIPaBO-
BOTO PETYITIOBAHHS, & TAKOXK BIACHUH crienn(iIHUHN TPEAMET i METO/.

VY HayKoOBi# JTiTepaTypi HABOIATHCS Pi3HI O3HAKH KOHCTUTYIIIHHO-TIPABOBOTO PETYIIOBAaHHS
Ta MPABOBOTO PETYTIOBAHHS 3arajioM. BojHOuac OHIEO 3 HAHOLIBIN ycTaneHuX Aedinimii npa-
BOBOTO perymtoBanHs € HajgaHe C.C. AllekceeBUM BU3HAYCHHS HOTO SIK 3/11HCHEHHS 32 JOTTIOMOTO0
CHCTEMH TIPABOBHX 3aC00IB pE3y/IbTaTHBHOTO, HOPMATHBHO-OPTaHi3yI0uoro BIUIMBY Ha CYCIJIbHI
BIZTHOCHHU 3 METOIO iX YHOPSIIKYBaHHS, OXOPOHH Ta PO3BHUTKY [ 1, ¢. 289]. 3araiaom moromxyoduch
13 BUKJIaJICHUM, MA€MO YTOYHUTH TIeBHI MOMeHTH. [lo-miepiiie, mpaBoBe peryintoBaHHs (y TOMY YHUC-
71 KOHCTUTYILiIHO-IIPaBOBE) MOXE MATH HE TUIbKUM HOPMATHBHUIH, a # 1HIUBITyalbHO-IIPABOBUI
XapakrTep, TOMy OUTBII ONTHUMAJIBHO MPH [[FOMY TOBOPUTH 3arajoM PO pe3ylIbTaTHBHUH, opra-
HI3YIOUMil BIUIMB Ha CyCHiIbHI BitHOCHHU. [lo-1pyre, OKpiM yropsAKyBaHH:, OXOPOHU i PO3BUT-
Ky CYCIIUIPHHX BITHOCHH, IIPaBOBE PETYITIOBAHHs 3a0e3leuye TaKOK IX FOPUIUYHE BUPAKCHHS
W 3aKpiruieHHs], HAJal0YH iM THM CaMHM BiJINOBiIHOT paBoBoi Gopmu. [TomiGHMIA po3mIupeHui
MIIX1 0 BU3HAYCHHS 3MiCTOBOI CIIPSIMOBAHOCTI ITPaBOBOTO PETYIIOBAHHS 3HAXOIUTH MIATPUMKY
B npaisix M.C. Kenbmana ta O.Im Mypammwna [2, ¢. 370], O.I'. [IpenmectrikoBa [3, ¢. 109-110],
O.®d. CkakyH [4, c. 488] Ta IHIIUX yYCHUX.

Jlesiki BIIMIHHOCTI BiJl BHIIICHABE/ICHOT AeiHIIil Mae BU3HAYCHHS MTPABOBOTO PETYITFOBAH-
H41, 3anporioHoBane M.C. Kexsmanom ta O.I. Mypanmianm, a came ik «(pOopMH BIIQHOTO IOPHIHY-
HOTO BILIMBY Ha CYCITIBbHI BiJIHOCHHH, 110 3IIHCHIOETHCS ISPKABOIO 32 JOIIOMOTOIO BCiX MTPABOBUX
3ac00iB 13 METOIO X YIOpsAAKYBaHHS, 3aKpirieHHs i 3abe3nedenHs» [2, ¢. 370]. I3 mporo minkom
JIOT1YHO MOCTAa€ MUTAHHS LIO/I0 CYTHOCTI MIPAaBOBOro perymosaHHs sk ¢popmu (M.C. Kenbman Ta
O.I". MypamuuH [2, c. 370], O.B. 3aituyk Ta H.M. Onimenko [5]) abo sik 3aitficnenns (C.C. Anekceen
[1, c. 289], O.®. CkakyH [4, c. 488]) ropuanuHoro BIutiBy. Ha Hamry ayMKy, OKpecieHi TiaXoau
BiZJOOpaKarOTh Pi3HI ACIEKTH PO3YMIHHS IPABOBOTO PETYNIOBAHHS, IMPHUHAHMHI MIOAO KOHCTH-
TYLIHHO-TTPABOBOTO PETYIIOBAHHS CTATYCy MapIaMEHTCHKHUX KOMITETIB 1 THMYAacOBUX KOMICIH
BOHU MOXYTH OyTH TO€IHAHI, OCKUIFKU IIPaBOBE PETYINIOBAHHS CIIPABIi € OfHIEI0 3 popM (3aco-
01B) IOPUINYHOTO BIUIHBY, III0 3MICTOBHO IOJIATAE B 3aKPIIUICHHI Ta BIOPSJIKYBaHHI CYCHUIBHUX
BIJTHOCHH.

OKpiM TOTO, MAaEMO HE TTOTOANUTHCS 3 OTOTOKHEHHSIM IPABOBOTO PETYTIOBAHHS Ta IOPHIHNY-
HOTO BIUTHMBY JIHIIIE 3 IePKaBoro [2, ¢. 370; 5]. Sk Bimomo, y cydacHil IpaBoOBiii iepkaBi MpaBoBe
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peryIroBaHHsI, KpIM JepKaBH, MOXKYTh 31HCHIOBATH, HANIPUKIIAI, aKTH OPTaHiB MYyHIIUTIAIBHOT
BJIAJM, TIPABOBi 3BHYAi, 3arallbHOBU3HAHI TPHHIUIA MIKHAPOIHOTO MPaBa, MOJOKECHHS MTPUPOI-
HOTO TIpaBa. Yce Ie BUMAarae po3upeHoro Mixomay 10 po3yMiHHS Cy0’ €KTiB 3M1iCHIOBAHOTO B Me-
JKaxX MPaBOBOTO PETYIIOBAHHS BIUIMBY Ha CYCITiIbHI BITHOCHHU. JIOCUTH IMOKA30BOIO MPU [OMY €
nosuiis O.®. CkakyH, sika ClIo4aTKy HaroJollyBasia Ha 3[1iCHEHHI MPaBOBOTO PETYIIIOBAHHS JIep-
JKaBOIO [4 c. 488], mpote 3rogom 110 cy6’eKTiB MIPaBOBOTO PETYIIOBAaHHS HAa OAHOMY PiBHI 3 Jep-
YKaBOIO BITHOCUTH TAKOK TPOMAISIHCHKE CYCIUTBCTBO [6]. Y 6yzu> -sIKOMY pa3i BApTO KOHCTATYBATH,
110 KOHCTHUTYLIHHO-TIPaBOBE PEryIIOBaHHS CTaTyCy KOMITETIB 1 THMYACcOBHX KOMicCiii BepxoBHoi
Panu Ykpainu sk crienudigyHAi pi3HOBU MPABOBOTO PETYIIOBAHHS 3arajioM Ma€e JIep KaBHO-BIIAI-
HUH XapakTep Ta CKIIAJAETHCS 3 BCTAHOBJICHHX Ta/abo0 3a0e3MeYeHUX caMe JEpiKaBolO B 0CO01
YIIOBHOBOKCHUX OpraHiB HOPMAaTHBHO-TIPABOBHX akTiB (Hacammepen Koucrurymii VYkpainu
Ta MapJIAMEHTCHKHUX aKTiB), SIKI BU3HAYAIOTh MIPy MOXJIMBOI ¥ HAJEKHOI TIOBEAIHKH OCI0 y BiJl-
MOBIIHAX CYCIUIBHUX BigHOCHHaX. JlepkaBa He TUTbKH Oepe ydacTh Y NMPUHHATTI TaKHX aKTiB,
a M aKTHBHO CHIpUsIE 1X MOJANBINIH peanizaliii, 3a0e3Meuyroun THM CAMUM PE3yJIbTaTUBHICTh KOH-
CTHUTYIII{HO-TIPaBOBOTO PETyIIOBAHHS.

Baromy posib y XapakTepUCTHIl CYTHOCTI KOHCTUTYIIIHHO-TIPABOBOTO PETYIIOBaHHS CTATY-
Cy KOMITETiB i THMUYacoBHX Komiciit BepxoBHoi Paan Ykpainu Binirpae nutanss #oro MeTy, sika Bi-
noOpaskae MEBHI COIialibHI IHTEpeCH W LIHHOCTI, 10 MOTPeOyIOTh MPABOBOTO 3a0€3MEUCHHS Ta
rapaHTyBaHHs, a TAKOXK BH3HAYa€ €JHICTD 1 LIIECTIPIMOBaHICTh IPABOBOTO BIIMBY Ha CyCHiJbHI
BITHOCHHU B 1iHl cdepi. 3araabHUMHU LUIIMU TPABOBOTO PETYJIOBAHHS € IOPHIMYHE BUPAKEHHS,
3a0e3MeueHHs] PO3BUTKY CYCIUIBHUX BIJHOCHH, CTUMYJIOBAHHS BUHUKHCHHS HOBHX BIIHOCHH 1
3ano0iraHHs ix nopyueHHio. BogHoyac Mo)kHa TOBOPUTH MPO O€3MOCEPEIHI0 METY caMe KOHCTH-
TYLIHHO-ITPABOBOTO PETYIIOBAHHS CTATYCy MapJaMEHTCHKHX KOMITETIB 1 THMYACOBHX KOMICIH, 1110
3yMOBITIOETHCS] METOIO iX AISUIBHOCTI. BinTak MeTy Takoro KOHCTHTYIIHHO-ITPABOBOTO PETyIIOBaH-
HJI CKJIaJIae 3a0e3MeUCHHS (CTBOPEHHS HAJC)KHUX YMOB) PalliOHAILHOT OpraHi3allii, a TAaKoX e(ek-
THUBHOT 1 3aKOHHOI peatizailii KoMiTeTaMH Ta THMYacOBUMHU KoMicisimu BepxoBHoi Pagu Ykpainu
X (pyHKIIIH 1 TOBHOBaXCHb.

Cepen 6a30BHX 03HAK KOHCTUTYIIITHO-ITPaBOBOTO PETYIIIOBAHHS CTaTyCy KOMITETiB 1 TUMYa-
coBHUX KoMiciit BepxoBHoi Pann Ykpainu Takox BapTo Ha3BaTH IX LITECIPIMOBAHICTB, 10 O3HAYAE
CIPSIMOBAHICTh KOHCTUTYIIHHO-ITPABOBOTO PETYIIIOBAHHS Ha BIIOPSIKYBaHHS KOHKPETHUX CYCITiThb-
HUX BIHOCHH JUIS JOCSTHEHHS MOCTAaBIEHOI METH Ta 3aJI0BOJICHHS y 3B’SI3KYy 13 IIUM 1HTEpeciB
CYCHINbCTBA, JepkKaBH i rpomasH. OKpiM TOro, HeoOXiHO 3a3HAYUTH CHCTEMHICTh I[LOTO KOH-
CTUTYL1MHO-IIPABOBOIO PEryIIOBaHHS, sIKa MIPOSBIIAETHCS HacaMIlepe] y €IHOCTI, Y3TOKEHOCT] Ta
B33a€MO3B 513Ky BiJIIOBITHUX PABOBUX HOPM, IX IUTICHOMY ¥ TOCJIIOBHOMY BIUIHBI Ha CYCIUITBHI
BITHOCHHH Yy c(epi opraHizaii Ta JissIbHOCTI MapIaMEHTChKUX KOMITETIB 1 THMYACOBHX KOMICIH.

SIK yrKe 3a3Ha4AI0Cs, CYyTHICTh KOHCTUTYIIHHO-TIPABOBOTO PETYIIOBAHHS CTAaTyCy KOMITETIB
1 TUMYacOBHUX KOMICii BerOBHo'l‘ Pamu YKpa'iHH MOJIATAE B 3niﬁCHeHHi 3a JIONIOMOTOIO TPaBo-
BHX 3ac00iB BIUIMBY Ha BIiAMOBITHI CYCHUIbHI BITHOCHHHU. Y 3B’S3KY i3 IIHM aKTyaH13y€TI)C$I -
TaHHS MIOJ0 TPUPOAN Ta 3MICTy TaKHX TPaBOBHX 3ac00iB, KOMIIJIEKC, €AHICTD i B3AEMOISI SKUX
y3arajJbHeHO CKIIQJal0Th MEXaHi3M KOHCTHUTYIIHHO-TIpaBOBOTO PETYITIOBAHHA. [HKONM TpaBOBE
3a0e3MeueHHs] OTOTOXKHIOETHCS JIMIIE 13 CYKYMHICTIO MPAaBOBUX HOPM, SIKi pEeTIaMEHTYIOTh IIpa-
BOBI B3a€EMUHU Ta IOPUIUYHUE cTatyc [7, ¢. 375]. 3araioM moro/pKyUurch i3 MPOBITHOK POJLTIO
KOHCTUTYI[ITHO-IIPAaBOBHX HOPM, III0 € OCHOBOIO MPABOBOTO PETYNIIOBAHHS Ta MICTATh IOPUIUYHO
000B’A3KOBI MpaBWJia MOBEAIHKU Y cepi opraHizauii i AisIbHOCTI MapJaMEHTChbKUX KOMITETIB i
TUMYaCOBHX KOMICIi, BBA)KAEMO TAaKHH MiJIX1JT yCe-TaKh HAATO OOMEKEHUM, OCKUIBKHU BiH HE Bi-
noOpakae HU3KY IHIIMX HE MCHIII BYKIIMBUX IIPABOBHX 3aC00iB, CIIOCO0IB i popM. 30Kpema, Mexa-
HI3M IIPAaBOBOTO PETYIIOBAHHS (y TOMY YHCII KOHCTHTYIIIITHO-IIPaBOBOTO), KPIiM MIPaBOBHX HOPM,
CKJIAJIAI0Th TAKOXK TPUHIIMITA MpaBa, MPAaBOBIIHOCHHM, aKTH NpaBopeainizamii [1, c. 289; 2; 4],
MPaBOCBIIOMICTh, IHTEpIpeTaliifHi aktu [8, c. 220], mpaBoBa KyJabTypa, MPaBOTBOPUUH TPOIIEC
[5] Tomo. TakuM YMHOM, MEXaHi3M KOHCTHTYIIHHO-IIPABOBOTO PETYJIFOBAHHS CTATYCY KOMITETIB 1
THMYacOBUX KoMiciii BepxoBHoi Pajgu Ykpainu oXo1uitoe pi3HOMaHITHI IIPABOBI SIBUINIA, K1 Y CBOTH
€THOCTI ¥ B3a€MOJIi1 3a/1IF0ThCS Ha PI3HUX eTarnax JiJisl peaizallii mijiell KOHCTHTYIIHHO-TTPaBOBOTO
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perymoBaHHs Ta 3a0e3NeUy0Th pealibHe 1HMBITyalli30BaHe BIPOBAHKCHHS HOPM TpaBa B TIOBE-
JIIHKY BiJIOBIIHUX CY0’ €KTIB.

Bukianene KOMIUIEKCHE PO3yMIHHS MEXaHi3My KOHCTHTYLIHHO-TIPABOBOTO PETYIIOBAHHS
CTaTyCy KOMITETiB i TMM4YacoBuX Komiciii BepxoBnoi Pamm Ykpainm BimoOpakae HEBim eMHUH
3B’S30K TaKUX CKJIAJJOBUX EJIEMEHTIB MPOIIECY BIOPSAIKYBAHHS CYCHUIBHHUX BITHOCHH Y I cde-
pi, SIK IPaBOTBOPUICTH 1 mpaBopeatizamis. AKe TOUHICTh, TEeTAIbHICTh Ta Y3TOMXKEHICTh KOHCTH-
TYLIHO-TIPAaBOBUX HOPM CTAaHOBHUTH HEOOXIHY MEPEIyMOBY 1X IMOBHOTO M CBOEYACHOTO IOTPHU-
MaHHsI, BUKOHAHHS Ta BUKOPUCTAaHHA. A BiJICYTHICTb peasibHOI HaJle)KHOT pearrizauii no3oasse
HAMsKiCHIIIE 3aKOHOIABCTBO OY/Ib-SIKOIO CEHCY. I3 IIbOro mocTae MUTaHHS €(PEKTUBHOCTI KOHCTH-
TYLIHHO-IIPaBOBOTO PET'YIIOBAHHS CTATYCY IMMAPIaMEHTCHKUX KOMITETIB i TAMYAaCOBUX KOMiCil, IO
BU3HAYAETHCS CITIBBITHOIICHHSM IIJICH Ta pealbHUX HACIIJIKIB FOPUAMYHOTO BIUIMBY Ha BIIHOCH-
HHU, K1 CKJIQJat0ThCS 3 TIPUBOJTY 1X OpraHizamii i JisiIbHOCTI.

ExcTpanonroroun 3araJbHOTCOPETHYHE PO3YMIHHS KPUTEPIiB €(hEeKTUBHOCTI TIPABOBOTO pe-
ryJtoBaHHs [5; 8, ¢. 224-225], 10 OCHOBHUX YHHHHKIB JII€EBOCTI KOHCTUTYIIHHO-TIPABOBOTO pery-
JIIOBAHHSI CTATyCy KOMITETIB 1 THMYacOBUX KoMiciii BepxoBHoi Pagn Ykpainu npornoHyemMo BiJHO-
CUTH HacamIiepel TaKi:

— BIJIMOBIAHICTD IOPUIUYHIX HOPM ITPUPOJIi IHCTUTYTY MapIaMEHTCHKIX KOMITETIB 1 THMYa-
COBHUX KOMICiH, IX aKTyalbHUM 3aBAAaHHSIM Ta MOTpedaM (yHKIIOHYBaHHS;

— HayKOBY OOTPYHTOBAaHICTbh, CTPYKTYPOBAHICTh Ta y3TOXKCHICTh 3aKOHO/IABCTBA;

— HOETHAHHS HOPM MaTepialbHOro MpaBa 3 pO3BUHEHUMH MPOLIEAYPHIUMHU MEXaHi3MaMu 1X
peaizarii;

— IOTPUMAaHHS IPABIJI FOPUIUYHOI TEXHIKH;

— BCTAQHOBJICHHSI KOHKPETHOI BiAMOBIiTATFHOCTI 32 OPYIICHHS IIPABOBUX HOPM;

— BHCOKHH PIBEHb IPABOCBIJIOMOCTI CYCITIJILCTBA, & TAKOXK MPABOCBIAOMOCTI i mpodeciiHo-
CT1 HAPOJHUX JICMyTaTiB YKpaTHH Ta MpaIliBHUKIB armapary mnapjiaMeHTy;

— Oe3MepepBHICTh 1 CBOEYACHICTh YIOCKOHAICHHS 3aKOHOaBCTBA TOIIIO.

CaMe MO€THaHHS [MX Ta 1HIIUX YMOB 3arajoM JacTh 3MOTY 3a0e3leyuTd e(PEeKTHBHICTh
KOHCTUTYIIHHO-IIPAaBOBOTO PETYIIOBAHHS, peallbHE BiTOOpaKEHHS HOTO HOPM B OopraHizarii i fi-
SAIBHOCTI MAPIaMEHTCHKHUX KOMITETIB 1 THMYACOBHUX KOMIcCiil. Ha choromHi sk yce BUKIIaieHE 3a7IH1-
IA€THCSl HATAJIBHUM 3aBJAHHSIM PO3BUTKY I[bOTO IHCTUTYTY B YKpaiHi.

3a3HaunMo, 10 crenudika caMe KOHCTUTYIIHHO-IIPAaBOBOTO PETYIIOBAHHS CTATyCy KOMi-
TETIB 1 TUMYAcOBHX KoMmiciii BepxoBHoi Pagu Ykpainu nposiBis€ThCsl Hacamrmepen y Horo mnpen-
MeTi Ta Merojax. SIK BiOMO, 3arajbHUI MpeIMeT KOHCTUTYIIHHO-IIPABOBOTO PETYITIOBAHHS
CKJIaJafOTh OAHOPIAHI MOJITUKO-IPABOBI BIAHOCHHU, SIKI BU3HAYAIOTHh 3acagl KOHCTHTYLIHHOTO
nmajy Ta 6e3nocepe):[HLO'1' JIeMOKpATii, OCHOBH TMPaBOBOIO CTATYCY IIOIMHHU i rPOMA/IHUHA, TepH-
TOplaJ'ILHI/II/I yCTplI/I Jep)KaBU Ta CHCTEMY OpTaHiB r[y6n111H01 Biagu B Ykpaini [9-11]. [o Gmoky
CYCIITPHHUX BiHOCHH, IIO CKJIAIAalOTHCS 3 MPHUBOIY OpraHizallil BUIINX OpraHiB JepKaBHOI Bla-
I, 6e3nocepez[Hbo HaJIe)KaTh TaKOK BiTHOCHHH, SKi BUHUKAIOTH, 3MIHIOIOTBCS 1 TIPHITHHSFOThCS
y cthepi opranizamii Ta AisUTBHOCTI MAPIAMEHTCHKUX KOMITETIB 1 TAMYacOoBHUX KoMicii. [Ipu ripomy
BIZTHOCHHH 3 TPHBOLLY KOMITETIB 1 THMYaCOBHX KOMICIit Bepxosroi Pazu Ykpainn e npeaverom
HE JIUIIIe KOHCTI/ITYI_[H/IHOFO a i aIMiHICTPAaTUBHOTO, TPYIOBOTO Ta iHIIIOTO IPABOBOTO PETYIIIOBAH-
us. [IpoTe BiJHOCHHH, SIKI CKJIQJAIOTh MPEIMET came KOHCTI/ITyHII/IHO TPaBOBOTO PEryJTIOBAHHS,
MAFOTh MOJITUKO-TIPABOBHIA XapaKTep, TPYHTYIOThCA Ha CTaTyCl KOMITETIB i TAMYaCOBHUX KOMICiid
SIK MApIaMEHTChKUX POOOYMX OPraHiB Ta CTOCYIOTHCS KOHIENTYaJbHUX OCHOB IX oprasizamii i
MIPAKTUYHOI JTISUTBHOCTI.

OTxe, y3araJbHEHO MOYKHA BU3HAYUTHU MPEAMET KOHCTUTYILIHHO-TIPABOBOTO PETYIIOBAHHS
CTaTyCy KOMITETIB i THMUYacOBUX KoMiciit BepxoBHoi Pagn YkpaiHu sk OMHOPITHI MOJMITHKO-TIpa-
BOBI CYCIUIBHI BITHOCHHH, SIKI CKJIaJIAal0ThCS 3 TIPUBOAY (DYHKIIIH, TOBHOBa)KEHB, FApaHTIH JTish-
HOCTI MapIaMEHTChKUX KOMITETIB 1 THAMYACOBHX KOMICIH, IX CTPYKTYpH, KepIBHUIITBA, OpTaHi3aIlii
poOOTH Ta IHIIMX EIIEMEHTIB CTaTyCy.

[leBHY CBOEPITHICTE Ma€ TAaKOXK METOJ KOHCTHTYIIHHO-ITPABOBOTO PETYIFOBAHHS OKpeciIe-
HUX BiTHOCHH. 3 OIJISTy Ha 3arajibHe PO3yMiHHS METO/TY ITPABOBOTO PETYITFOBAHHS METOJT KOHCTHTY-
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IHHO-TIPABOBOTO PETYIFOBAHH MOYXHA BU3HAUUTH SIK CYKYITHICTh FOPUIMYHHUX CIIOCO0IB 1 3ac00iB
BJIQJIHOTO BILTUBY Ha CYCITUIbHI BIIHOCHHH, SKi CKJIaJIAlOTHCS 3 IPUBOJIY OpraHi3ailii Ta IisiIbHO-
CT1 KOMITETIB 1 THMUYACOBHX KoMiciii BepxoBHoi Pagmu Vkpainu. Sk waromnomye O.D. Opunbkuii
[11], KOHCTUTYLIHHO-IPABOBOMY PETYIIIOBAHHIO BIACTHBI OHOYACHO i BIACHI (METOIH BIIQJHOTO
BIUINBY, KOHCTUTYIIHHOTO HOPMYBAHHS, KOHKPETHOTO PETYIIOBAHHS), 1 THUIOBI AJIS BCIX ramysei
mpasa (J103B1J1, 3a00pOHA, MOKJIAAEHHS 000B’SI3KiB) METOHM IIPABOBOTO PETYINIOBAHHA. Y 3B A3KY 13
UM 3ayBa)KUMO, 110 KOHCTUTYLIHHO-IIPABOBE PETYNIOBAHHS CTATyCy MapIaMEHTCHKUX KOMITETIB 1
TUMYACOBHX KOMICiil XapaKTepu3y€eThCsl OMHOYACHUM 3aCTOCYBAHHSIM PI3HHUX BiTHOCHO CAMOCTil-
HUX, IUTHHO TIOB’sI3aHUX METO/IIB, 1110 JIa€ 3MOTY 00paTy HAHOUIBII ONITUMATBHY MOJIENb YIIOPSI/I-
KyBaHH:, OXOPOHH i PO3BUTKY CYCIUTBHUX BIHOCHH, 3a0e3MeUnTH e(h)eKTHBHE Ta 3aKOHHE (YHK-
[iOHYBaHHsI KOMITETIB 1 THMYacOBHX KoMiciii BepxoBHoi Panu Yipainmu.

KoHcTHTyIiIfHO-TIpaBOBE PEryIIOBaHHS 3IIHCHIOETHCS HacaMIIepe]] IUITXOM KOHKPETHOTO
perymtoBaHHsI (YCTaHOBJICHHS, 0€3MOCEPEIHBOTO 3aKPITUICHHsI) IHCTUTYIIHHUX PUC T4 OCHOBHUX
3acaji OpraHizailii MmapJaMeHTChKHX KOMITETIB 1 THMUYACOBHX KOMICiH, HAIIPHUKIIAMI, 3aKPIlJICHHS
X TAMOPSIKOBAHOCTI, IPUHIIHITIB ISTIBHOCTI, OpraHi3aliifHol CTPYKTypH, CTaTyCy ceKpeTapiary
MapJaMeHTChKOTO KomiTeTy Tomio. [loniOHmiA MeTon perymntoBaHHs (YCTaHOBIICHHS) caM 10 co0i
npsMO He Tiepeadadae HaTaHHs MIEBHUX J03BOMIB 1 300pOH a0 MOKIaJeHHS 000B’SI3KiB HA KOH-
KpPETHHUX Ccy0’€KTiB IPaBOBIJHOCHH, IIPOTE BOJHOUAC HITKO BU3HAYAE 3arajibHy IIPABOBY KOHCTPYK-
L[iI0 MapJIaMEHTCHKUX KOMITETIB 1 TUMYACOBUX KOMiCilf, y MeXaX fKoi W 3aCTOCOBYIOThCS iHIII
METOY KOHCTHUTYIIITHO-IIPaBOBOTO PEryIFOBAHHS.

3a xapakTepoM INPUIHICIB 10 OCHOBHUX METOJIB (CII0c00iB) peryintoBaHHs BITHOCHH y chepi
oprasizaiii Ta JiSUTbHOCTI KOMITETIB 1 TUMUYACOBHX KoMmiciii BepxoBHoi Paau Ykpainu mopsn i3
METOJIOM yCTAaHOBIICHHS HAJCKHUTh TAaKOK HAJTAHHS JTO3BOJIB 1 MOKJIAJCHHS 000B’3KIB, 110 Hal-
OUTBIII HAOYHO MPOSBISIETHCS B 3aKOHOAABYOMY 3aKpIIJICHHI Cy0’€KTHBHHUX TpaB Ta 00OB’S3KiB
MapJaMEeHTChKAX KOMITETIB i Yac 31iHCHCHHS HUMH BIAMOBIIHUX (DYHKIIIH, TOBHOBaXKCHB TOJIB,
cekperaps Ta 4ieHiB koMiTeTiB [12] Tomro. [Ipu oMy 3a3HaYMMO BaXIIMBICTh BUBAKEHOTO I10-
€JTHAHHS YIIOBHOBAXYIOUYHX 1 3000B’SI3YIOUMX HOPM, 3a0€3MeUy04N B3aEMHICTh Ta Y3TOKEHICTh
Ha/IaHUX Cy0’ €KTaM KOHCTHTYLIHO-TIPABOBHX BiTHOCHH IpaB Ta 000B’s3kiB. Crienudika 3aBraHb
MapJIaMEHTCHKHUX KOMITETIB 1 THMYACOBHUX KOMICiil moTpedye HagaHHs 1M TOCUTh BUCOKOTO CTyIIe-
Hs cBOOOAM il (Hampukiak, Mmoo X KiAbKOCTI i ckiany, (hopMaTy Ta MEpioANYHOCTI 3aciIaHb,
00csTy i IHTeHCUBHOCTI JiISUTBHOCTI), BOIHOYAC BOHM MAIOTh 3[1HCHIOBATUCH Y YITKUX MEXax iX-
HiX (YHKIIH, y TiICYMKY BTLTIOIOYHUCH Y KOHKPETHUX PE3yNbTaTaX BUKOHAHHS 00OB’SI3KIB.

Bceranosnenns 3a00poH, 110 nepedavatoTh HEMPUITYCTUMICTh IEBHOT IIOBEIIHKH CY0’ €KTIB
MIPaBOBITHOCHH, € MCHIII 3aCTOCOBYBAaHHM METOIOM (CIIOCOOOM) Y KOHCTUTYIIHHO-TIPAaBOBOMY pe-
T'YIIOBaHHI CTaTyCy KOMITETIB 1 THMYacOBUX KoMiciit BepxoBroi Panu Ykpainu. Hamanus 3a60poH
3/1eOUTBIIIOTO BIJIITPAE IOMOMIKHY POJIb, JOTIOBHIOKOYH ¥ ITOCHITIOIOYH 3arajibHi IPAaBOBI TIPUITHCH
B il cdepi. Sk mpukirag 3a00pOoHIOYNX HOPM MOKHA HA3BaTH BCTAHOBJICHI B 3aKOHI YKpaiHH
«IIpo xomitetn BepxoBHoi Pann Ykpaiam» Bin 4 kBiTHS 1995 p. Ne 116/95-BP [12] 3aboponn
CYMIIICHHS KePIBHUX MMOCAJ Yy KOMITETaX 1 B JICMyTaTChKUX (PPaKIlisix, 0OOpaHHS 10 CKJIATy KOMi-
TETy KCpIBHUIITBA MapJIaMEHTY, IPUITHHEHHS KOMITCTCHKHUX CIyXaHb 0 BHCTYITY BCiX Oa)karoumx
YJICHIB KOMITETY.

TaknuM 4YMHOM, 3arajoM METOJl KOHCTUTYLIHHO-TIPABOBOTO PETYIIOBAHHS CTaTyCy KOMITETiB
1 TuMUacoBuX KoMiciit BepxoBHoi Paau Ykpainu Moxke OyTu BU3HAYCHUIT K 3A€0UIBIIOTO iMIIepa-
TUBHUI (MeToJ CyOOpaMHallii), OCKIJIbKY MepeBara Hala€TbCcsl BCTAHOBJICHHIO MapiaMeHTOM YiT-
KHX KOHKPETU30BAHUX BJIaJIHUX NPUIHUCIB y Lil cdepi, sKi He JOMYyCKAIOTh BIIXUICHHS BiJl BAMOT
KOHCTHTYI[IITHO-IIPaBOBHX HOPM, JJOCUTH OOMEKEHHI XapaKTep Mae CaMOCTIHHE peryIIoBaHHs KO-
MITETaMH ¥ THMYaCOBUMH KOMICISIMHU CBO€T opraHi3ariii Ta AisuibHOCTI. Jl0 mepeBar iMrnepaTHBHOTO
METOJTy HaJIS)KaTh BUCOKHUI PiBEHb YIOPSIKOBAHOCTI CYCITIIbHUX BIJIHOCHH, YiTKICTh, OJTHOMAaHIT-
HICTb 1 Tepe10adyBaHiCTh il Cy0’ €KTIB TAKUX BiTHOCHH.

BonHouac reBHi IpOsSIBH Ma€ TAaKOX JUCITO3UTHBHHUN METOT (KOOPIUHAIIIT), SIKHH 3aCHOBaHUN
Ha MPUHIIAII FOPUINYHOT PIBHOCTI cy0’€KTIB IPABOBIAHOCHH 1 Tiependadae cB0OOy BHOOPY HUMH
MICBHOTO BapiaHTy CBOEI MOBEAIHKHM 3 ypaxyBaHHSM HOPMAaTHBHO OKPECICHHX MEX Ta YMOB. 30-
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KpeMa, IUCIIO3UTHBHIN METOII peTYINIOBAHHS JOITYCKa€e caMOCTiitHe (200 IMOTomKeHe ) BU3HAYCHHS
Cy0’€eKTaMU MIPAaBOBIHOCHH CBOET MMOBEIIHKY, HATIPUKJIA]I, 3 TUTaHh BUKOHAHHS OpraHaMu Iy OJIiv-
HOT BJIaJI PEKOMEHIAIIN MMapJaMeHTCHKUX KOMITETIB, B3a€MOJIIT PI3HUX KOMITETIB 1 THMYaCOBUX
KOMICill M’k CO0O0, TIOPSIKY TIPOBENICHHSI CIIJTBHUX KOMITETCHKUX CIYXaHb, TPOICIYPH 3IIiHC-
HEHHsI KOMiTeTaMHu Iepea0adeHnX 3aKOHaAMH TOTOJDKEHb Ta KOHCYJbTalliid. Binrak 3acrocyBaH-
HSI IUCTIO3UTHBHOTO METOY B PETy/IIOBAaHHI CTAaTyCy KOMITETIB i THMUYACOBHX KoMiciit BepxoBHOI
Paau Ykpainu Haii0inbI BUNPaBAaHe B MUTAHHAX CNIIBHOI AiSIBHOCTI Ta 1HIIOT B3a€EMOJIiT HacaM-
nepes y pasi HeJOpeuyHOCTI UM HEMPUUHATHOCTI BCTAHOBJICHHSI HEPIBHOCT1 YYaCHUKIB MTPAaBOBi-
HOCHH a00 3aKpiIJIEHHs JIMILE OJHOTO BapiaHTy iX MOBEIIHKU.

Hesnauyne 3acTocyBaHHSI B KOHCTHTYIIITHO-IIPABOBOMY PETYIIOBAHHI CTAaTyCy IapIaMeHT-
ChbKHX KOMITETIB 1 THMYacOBUX KOMICIH Ma€e Tako)X PEKOMEHIANIMHUN MeTon, 1o mepenbadae
HAJlaHHS Cy0’€KTaM TPaBOBIIHOCHH MEBHUX IOPHINYHO HEOOOB’S3KOBHX BKa3iBOK. Hampukiran,
Tl METOJT BTUTIOETHCSI B HOPMI, 32 SIKOKO KOMITETCHKI CITyXaHHS «IPOBOASATHCS, SIK PABHIIO, Y Me-
Kax oJHOTO pobodoro jaHs» [12], Mo BigoOpaxae HEe BIAJHI BUMOTH, a TUIBKH PEKOMEHIOBaHY
HANOIIBIN pamioHAIBHY MOJIEh TIOBEAIHKH. Y IMiJICYMKY METOJ] KOHCTHTYIIIHHO-ITPABOBOTO PETY-
JIFOBAHHS CTAaTyCy KOMITETIB 1 THMYacoBUX KoMiciii BepxoBHoi Paan Ykpainu MokHa BU3HAYUTH
SK MTOETHAHHS IMIIEPATUBHOTO, IUCIIO3UTUBHOTO Ta PEKOMEHIAIIMHOTO METO/IB 13 MpEeBaIFOBaH-
HSIM IMIIEpaTUBHOTO METOJY, 10 PEaNTi3yIOThCS MUIIXOM KOHCTUTYILIHHOTO BCTAHOBJICHHS, TOKJIa-
JIeHHsI 000B’sI3KiB, HalaHHS JTIO3BOJIIB 1 BCTAHOBIICHHS 3a00POH.

BucHoBku. BianoBigHO A0 pO3MISHYTHUX TEOPETHYHHUX IOJOKEHb Ta KOHCTUTYLIHHOTO
3aKOHOJIABCTBA /10 OCHOBHHMX PHC KOHCTUTYLIHHO-TIPABOBOTO PErYNIIOBaHHS CTAaTyCy KOMITETIB i
TUMYACOBHUX KoMiciii BepxoBHoi Pagu Yipainu sik pi3sHOBHIY MPaBOBOTO PETYIIOBAHHS HAJICKATh
TaKi:

— 31MCHEHHS pe3yIFTaTUBHOTO, OPTaHi3yF4YOoro BIUIMBY Ha CYCITiJIbHI BIIHOCHHU;

— IX IOpUINYHE BUPAKCHHS, YIIOPSAKYBaHHS, OXOPOHA 1 PO3BHUTOK;

— Jiep’kaBHA 3a0€31EeYCHICTh;

— IJIeCIIPSIMOBAHICTB;

— CUCTEMHICTb;

— €JIHICTh TPABOTBOPUOCTI Ta IpaBOpeaizamii;

— CIIPSIMOBAaHICTh Ha 3a0€3MeYeHHS PalliOHAIFHOI OpraHizailii, eeKTHBHOT i 3aKOHHOT pea-
mizanii GyHKIIH Ta MOBHOBA)XEHB MAPIIAMEHTCHKIX KOMITETIB 1 TAMYACOBUX KOMICIH;

— 3aCTOCYBaHHS IMIIEPATUBHOTO, TUCIIO3UTUBHOTO Ta PEKOMEHAALIHHOTO METOIIB 13 MpeBa-
JFOBAHHSM IMICPATUBHOTO METOY:;

— MOE€THAHHS MaTepPiaIbHO-IIPABOBOTO Ta MPOLECYATFHOTO PETYITIOBAHHSI.

Y3arajapHIOIOYH BUKITAICHE, PONOHYEMO BU3HAYATH KOHCTHTYIIITHO-ITPaBOBE PETYIIIOBAH-
HSl CTAaTyCy KOMITETIB 1 THMYacOBHX KoMmiciii BepxoBHoi Panu Ykpainu sik cucteMHe, Iiiecps-
MOBaHE Ta 3a0e3leUcHe JICPXKABOIO 3MIMCHEHHS 3 METOK 3a0e3IeueHHs X pallioHaJbHOI opra-
HizaIlii Ta ePeKTHBHOT I 3aKOHHOI peaizailii QYHKIIH 32 OMOMOTO FOPUIUYHUX HOPM, aKTiB
IpaBopeaizalii Ta iHIIMX TPaBOBHUX 3aC001B 37A¢0LIBIIOT0 IMIEPATHBHAM METOJIOM FOPHIUYHOTO
BUPAKCHHS, YIIOPSAKYBAHHS, OXOPOHH ¥ PO3BUTKY OJHOPITHUX IO THKO-IIPABOBUX BiTHOCHH, SIKi
CKJIQJIAal0ThCS 3 MPUBOAY (DYHKIIIH, MOBHOBaXECHD, TApaHTIH AISIIHOCTI MapIaMEHTCHKUX KOMiTe-
TiB 1 TUMYACOBUX KOMICIiii, IX CTPYKTypH, KepiBHUIITBA, OpTaHi3amii poOOTH Ta iHIIMX CIEMEHTIB
CTaTycy.
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YIK 340.001.73:378.1

CYYACHI TEHAEHIII BUIIOI FOPUJUYHOI OCBITH

VY craTTi AOCHIKYIOTECS aKTyaslbHi polneMu pedopMyBaHHS BUIIOI IOPUANY-
HOI OCBITH B YKpa'l'Hi ABTOpU aHANI3YIOTh CyYaCHUH CTaH HOPMATHBHO-NPABOBO-
TO PerysiOBaHHS BiJTHOCHH y cdepi BUIIOT FOPHIHIHOT OCBITH, PIBEHb MiATOTOBKH
FOPHCTIB Ta IXHIO TOTOBHOCTI /IO TIPAKTUYHOT TiSUTEHOCTI MO0 3aXHCTY npas icBoOOn
rpoMansH. OOTPYHTOBYETHCS HEOOXIMHICTh CHCTEMHOI peOpMHU OCBITH BiIIIOBij-
HO JIO OJIOXKEeHb bonoHchKoi KoHBeHIIii. JJocmimkyeThes 3MicT npoekty Konnermii
BJIOCKOHAJICHHS TIPaBHUYO1 (FOPHIMYHOT) OCBITH JJIs (DaxOBOi MiTOTOBKU IpaB-
HUKIB BIJINOBITHO A0 €BPONEHCHKUX CTAHIAPTIB BHUIIOi OCBITH, NMPOCKTIB 3aKOHIB
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«IIpo ropunuuHy (paBHUYY) OCBITY 1 3aralIbHUI JOCTYII JIO MIPaBHUYOI TIpodeciin
Ta «[Ipo pUINYHY OCBITY Ta FOPUANYHY (TIPAaBHUYY ) TPOPECIIO.

Knrouosi cnosa: suwa ocsima, wopuouuna oceima, KOHyenyis, 600CKOHAIEHHS,
pedhopma, HasuanbHULL NPoYec, 3aK1aA0 UULOL OC8IML.

B crarbe nccnenyrorcs akTyaabHbIE TPOOIEMBI pe(OPMUPOBAHUS BBICIIETO IOPH-
JHUYECKOTO 00pa30oBaHus B YKpanuHe. ABTOPHI aHATH3UPYIOT COBPEMEHHOE COCTOSTHHE
HOPMAaTHBHO-TIPAaBOBOTO PEryIHPOBAHUS OTHOLICHUII B C(hepe BBICIIErO IOpUANIEC-
KOTro 00pa30BaHusl, yPOBEHb IOTOTOBKU IOPUCTOB M UX TOTOBHOCTbH K MIPAKTUYECKOI
JESITENbHOCTH IO 3aIlUTe MpaB M cBOOOX rpaxaaH. OOOCHOBBIBAETCS HEOOXOH-
MOCTb CUCTEMHOH pedopMbl 00pa30BaHus B COOTBETCTBUHU € MOJNOXKEHUSIMU BonoH-
cKoii KoHBeHIMH. Vcenenyeres coneprxanue npoexra KoHmenmnu coBepeHcTBOBa-
HHS TIPAaBOBOTO (IOPUANYECKOr0) 00pa30BaHus s TPO(eCcCHOHAIBHON MOITOTOBKH
IOPHUCTOB B COOTBETCTBHH C €BPOINEHCKMMH CTaHIApTaMU BBICIIETO 00pa3oBaHNS,
MPOEKTOB 3aKkOoHOB «O FOpUAMYECKOM (TIPaBOBEIYECKOM) OOpa3oBaHUU U 0OIIeM
JOCTyTIE K TIpaBoBeAdIecKoil mpodeccun» u «O I0puANIECKOM 00pa30BaHIN U IOPH-
JIIUYECKOH (TIpaBoBeIIECKOi) TPO(eCcCHn.

Kniouesvie cnosa: evicuiee obpasosanue, opuouieckoe obpaszosanue, KOHyen-
yus, cogepuieHcmeosanue, pegpopma, yuebHsill npoyecc, yupelcoeHue eblcule2o 00-
Pazosanusl.

The article investigates the actual problems of reforming higher legal education
in Ukraine. The authors analyze the current state of regulatory legal regulation of
relations in the field of higher legal education, the level of training of lawyers and
their readiness for practical activities regarding the protection of the rights and
freedoms of citizens. The necessity of the systemic reform of higher legal education
in accordance with the provisions of the Bologna Convention is substantiated. The
content of the draft Concept for the improvement of legal (legal) education for the
professional training of a lawyer in accordance with European standards of higher
education, draft laws “On Legal (Legal) Education and General Access to the Legal
Profession” and “On Legal Education and the Legal (Legal) Profession”.

Key words: higher education, legal education, concept, improvement, reform,
educational process, institution of higher education.

Beryn. [licns 3I[O6yTT$I HE3aJIeKHOCTI YKpaiHa cTalla Ha UUIAX MOoOyIoBU MoaepHOi' ze-
MOKpaTI/I‘IHOI MIPaBOBOI, COLIAIbHOT, J'IIOI[I/IHOLICHTpI/ICTCBKOI JIepXKaBH. I[epmaBa 311 I’pOMlSZ[KI/IM
BapTICHI/IM arapaToM Mae CIyKHTH JIOIVHI, a He HaBmaku. ColliabHO-TIONITHYHI 3MIHH B CYCITiTb-
CTBI HEMOXIHBI 0€3 OCBIUCHHX, BCEOIYHO MiATOTOBICHHUX CIEMiaiicTiB pizHOro nmpodiro. Oco-
OnMBa POJIb BiIBOIUTHCS TPaBHHKAM, SIKI MAlOTh OyTH TEpPEOPIEHTOBAaHI 13 MPEJICTABHUIITBA Ta
3aXHCTY, 31e0LTBIIOTO i 1HTepec1B JepKaBH, Ha 3a0e3IeueHHsT BEPXOBCHCTBA paBa depe3 3aXUCT
IpaB 1 3aKOHHUX IHTEPECiB rPOMAISH 1 HaJAHHS MOCIYT IPABOBOTO Xapakrepy. [ oTyBatn Taknux
IOPHUCTIB HOBOI (hopMallii MOKIIMKaHA CHCTEMa BUIIOT FOPUIUYHOT OCBITH YKpaiHH.

HasiBHICTh BHIIOT FOPUIMYHOI OCBITH € HEOOXITHOI MEePEeIyMOBOIO IOPHIUYHOI Mpodecii.
SIkicHa OCBiTa € OCHOBOIO BHCOKOI MpoceciiiHoi KOMIETeHTHOCTI mpaBHUKA. Lli monokeHHs €
aKCiOMOIO 1 Hi B KOTO HE BHKJIMKAIOTh 3anepedeHb. MeToro peopMU CHCTEMH BUIOT IOPUANIHOL
(paBHUYOT) OCBITH € MiATOTOBKA MMPaBHUKA HOBOI (hopMarlii BiiMOBIAHO /10 HOro hyHIaMEeHTalb-
HO{ poJti — yTBEpAXKEHHsI BEPXOBEHCTBA [IPpaBa Yepe3 3aXMCT NpaB i CBOOO JTIOAUHU.

Cran nocaizkenns. [TpoBigHi yKkpaiHChKi BU€HI B raixysi IOpUCIPYASHIIT JOCITiIKyBalu
poOJIeMH FOPUIUYHOI OCBITH, aHATI3yBaJIH 11 CY9aCHHH CTaH i MPOTHO3YBAaJIH MMEPCHCKTUBU PO3-
BUTKY. BapTo 3a3Ha4uTH IPYHTOBHI Mpalli TAaKUX ydeHuX, sKk: B. Tamiii, FO. [llemmyuyenko, B. An-
npeiitie, B. Kadapcrkuii, 0. bapa6am, B. Komapos, H. Ky3Henosa ta iH. ABTOpH Ii€l cTaTTi
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CBOTO Yacy TEeX JOCITIJKYBAIH OKpEMI MTUTAHHS BIIOCKOHAJICHHS BUIIOT FOPUIMYHOI OCBITH [14].
Hayxosa crisibHOTa YKpaiHu, IOPUCTU-TIPAKTHKH 3TOJHI, III0 CTaH BITYU3HSIHOT FOPUIAMYHOI OCBITH
HE BIJINOBIJIa€ CY4YaCHUM BHMOTaM CYCITIJIBHOTO PO3BUTKY 1 MOTpedaM PUHKOBUX BimHOCHH. [1if-
TOTOBKA IOPUCTIB HOBOI (hopMarii HeMoxITiBa 6€3 peopMu CUCTEMH BUILOT IOPUANIHO] (TIpaBHU-
401) OCBITH BIJIMOBIAHO JI0 MOJIOKEHb bOJIOHCHKOT KOHBEHIIIT.

[Ipote ogHOCTAalHA MATPUMKA JEPKABHUMH OPraHAMH 1 BUCHOIO CIIJIBHOTOIO HEOOXiIHO-
CTi peOopMU BUILOT FOPUIUYHOT OCBITH HE BUKIIIOYAE PO3MAITTS MOMISAIB HA MIJISIXU 11 3A1HCHEHHS.

IMocTanoBka 3aBaaHHA. MeTOIO CTAaTTi € BHCJIOBJIEHHS AaBTOPCHKOTO OayeHHS METH,
3aBJaHb, OCHOBHMX HANpsAMIB 1 3aX0JiB LIOA0 3/ilicCHeHHS pedopMH BHUILOI IOPUIUYHOI OCBITH
B YKpaiHi.

PesyabraTn pocaimkennsi. [IpoGieMa HEBIIMOBIMHOCTI CTaHy BHIIOT OCBITH PIBHIO PO3-
BUTKY CYCIUIFHUX BiTHOCHH CTOCY€ThCS HE TUTBKU YKpaiHU. 3i CTBOPEHHSIM €JHHOTO €KOHOMIiU-
HOTO €BPOTICHCHKOTO TIPOCTOPY MOCTaa TipodiieMa rapMOHi3allil CHCTEMH BHIIOT OCBITH OKPEMHUX
KpaiH-wieHiB €Bporneiicbkoro Corosy. [loyaTkom peopMyBaHHS BHIIOT OCBITH B KpaiHax €Bpo-
coro3y ctayo yxBasieHHs «CIUTBbHOI JeKmaparii mpo rapMOHI3aIi0 MPUHIIMITB TOOYIOBH €BPO-
NeichKoi1 cucTeMu BHIOI ocBiTHY (CopOoHCHKOT Aeknaparltii) 25 tpaBast 1998 p., sKy mianucanu
MIHICTPH OCBITH YOTHPBOX MPOBiAHUX AepkaB €Bpornu: @panii, Itanii, Bennkoopuranii ta Hi-
MeqyuuHu [1].

18—19 uepsusa B M. bononss (Itanis) BinOynacs nepia 3ycTpid MiHICTpiB KpaiH €BporH, sKi
BI/JITIOBIAAIOTH 3a C(hpepy BUILOT OCBITH. 3a pe3yIbTaTaMu 3ycTpidi Oysia yxXBaJieHa CIUIbHA 3asiBa Mi-
HiCTpiB OCBiTH Kpain €Bponu — BoloHChKa KOHBEHIs. [ miamucany 30 yIOBHOBAKEHHX TIPejl-
CTaBHUKIB BiJ 28 kpain €Bponu. Ykpaina B wiii 3ycTpidi ydacti He Opana [2].

B Vkpaini tinekn 2004 p. po3modaBcs IEHAroTiYHUI EKCIIEPHMEHT i3 BIPOBAKCHHS
KPEeIUTHO-MOMYJIBHOI CHCTEMH Oprasizamii HapdaigpHOro mporecy [3]. Tomi sk Oyma 3aTBepmxe-
Ha [Iporpama Jniii mosa0 peamizarii MojoxeHb BoIOHCHKOI JIekapallii B CHCTeMi BHIIOT OCBITH 1
Hayku Ykpainu [4].

3 MeTor pehopMyBaHHS BUIIIOT OCBITH B JiepkaBi MiHICTEPCTBOM OCBITH 1 HAyKH YKpaiHu
PO3pOOISLTUCS BIAMOBIIHI KOHIETIIIT, CTpaTerii TOIIO0, K1 31e01TBIIOT0 TaK 1 3aJTUIIHINACS TPOCK-
Tamu [5; 6].

3MiHU y BHIIIN OCBITi MPOBOAMINCS NEPEBaKHO O€3 BiAMOBITHOI cTpaTerii, 6e3cucTeMHO
Ta i TO TUTBKH OO i1 (OpMH, a HE 3MICTY, YCIIaJKOBAaHOTO BijJl KONMUIIHbOTO Coto3y PaasHChKkUX
Comianictuunux Pecry6mik. Pekomenialiii BUeHUX 11010 BJOCKOHAJICHHS MiJArOTOBKH (haXiBIliB
IUISIXOM peOpMYBaHHS BUILOI OCBITH MPAKTUYHO HE BIIPOBAKYBAJIHCS B KHTTSL.

[IpoGmemu BuIIOi OCBITH B YKpaiHi HAWOUIBII SICKPABO MPOSIBIJIKCS Y BHIIINA FOPUINIHIN
ocBiTi. CTpiMKe 3pOCTaHHS KIJBKOCTI HABUAIBHUX 3aKJIJIiB, IO 31HCHIOBAIH MiATOTOBKY ITpaB-
HUKIB, HecTaya KBaJi(hiKOBaHMX HAyKOBO-IICJArOTiYHUX KaJpiB, KOHKYpEHTHa OOpoThOa MiX
3aKJIaJlaMH BHIIOT OCBITH 32 a0iTypi€HTa MPU3BEJH JI0 TOTO, IO CTaH FOPHIUIHOI OCBITH, a OTXKE,
PpiBEHb IMiJITOTOBJICHOCTI FOPHUCTIB CTaB BKPail HU3bKHM.

CporojiHi mocTasa HarajibHa morpeda peopMyBaHHS caMe FOPUAMIHOI OCBITH, IO 3yMOB-
JIEHO BUCOKMM MPU3HAYCHHSM IPaBHUKA B 3a0€3IIC€UCHH]I BEPXOBEHCTBA ITPaBa Yepe3 3aXUCT MpaB i
cBOOOJ] rPOMa/IsiH, TOOTO B TOOYAOBI A1MCHO JIEMOKPATUYHOT, COIIaIbHOI ITPABOBOT JICPKABH.

PedopmyBatn HEOOXiTHO BECh MEXaHI3M BHIIOI IOPUAMYHOI OCBITH, KUl CKIAJAETHCS
3a KJIACHYHOIO CXEMOIO 13 TPhOX OCHOBHHX CKJIQJIOBHX €JIeMEHTIB: 1) 3akoHOMaBYi 1 1HII HOpMa-
TUBHO-IIPABOBI aKTH, IO PEryIIOIOTh BITHOCHHHU Y cepi BUIIOI IOPUIUYHOI OCBITH; 2) cucTeMa
JIepKaBHUX Ta 1HIIKUX OPraHiB 1 yCTaHOB, L0 OPraHi3yIOTh Ta/a0o 31HCHIOIOTH OCBITHIHN Ipo1iec Ta/
a00 KOHTPOJIOIOTH, OIIIHIOIOTE HOTO pe3yNnbTaTH; 3) (OPMH, BIIU Ta METOAU OCBITHBOI TiSUTEHOCTI.

[IpaBOBOIO OCHOBOIO OCBITHBOI HisUTBHOCTI B YKpaiHi € KoHcTHTYIIIS YKpaiHu, 3akoHu YKpa-
Tan «IIpo ocBity», «I[Ipo BuILy OCBITY», «[Ipo HayKOBY 1 HAYKOBO-TEXHIYHY MisTIbHICTEY», YKa3u
[Ipesunenta Ykpaiau i nocraHoBu Kabinety MiHicTpiB Ykpainu y cdepi BUIIOT OCBITH, HaKa3H
MinictepcTBa ocBiTH 1 Hayku (mani — MOH) Ykpainu tomo. Bka3zaHi 3aKOHOIaBY1 aKTH MarOTh
3araJbHUHN XapakTep 1 CTOCYIOThCS CHCTEMH BHIIIOT OCBITH 3arajioM, He BUILISIOUN 0COOIUBOCTEH
BHIIOI FOPUIUMIHOT OCBITH.
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MOH Tta MinicTepcTBOM FOCTHUINT YKpaiHW 3a MIATPUMKH KOOpIWHaTopa mpoekTiB Opra-
Hizarii 3 Oe3neky i criBpoOiHuITBa B €Bpomi (nayni — OBCE) B nepkari po3poOJIeHUH MPOSKT
KoHrentiii BIocKoHaleHHsI FOPUIMYHOT OCBITH B YKpaiHi [7].

14 Bepecus 2016 p. mmig gac kpymiioro crorry «MoepHi3allist IpaBHUYO1 OCBITH B YKpaiHi Ta
00roBOpeHHs 3100y TKIB eKCTIepUMeHTy 3 mpoBeaeHHs B 2016 p. 3HO npu BeTymi g0 MaricTparypu
3a crnenianbsHicTIo «IIpaBo»» BueHOMY 3arany OyB Ipe3eHTOBaHU NpoeKT «KoHmenmnii B1ockoHa-
JICHHS TPaBHUYO1 (FOPUAWYHOT) OCBITH Ui (paxoBOl MiArOTOBKHU MPAaBHHUKA BiIMOBITHO 10 €BPO-
MEeHChKUX CTaHJapTiB BUILOI OCBITH Ta npaBHUYO1 ipodecii» (mani — npoekt Konnemnuii). Ha mpe-
3eHTAallil, XapaKTepU3yIoun Cy4yacHH CTaH IOPUANYHOI OCBITH B YKpaiHi, KOOPAUHATOP MPOEKTIB
OBCE B Ykpaini 3a3naunB: «Croroani B YkpaiHi € monazn 200 FOpUANIHUX BHIIIIB, BUITYCKHUKAMH
SKUX MOpoKy cTatoTh 30 000 cTyaeHTIB, 1 Juine Tpoxu Oiibine 10 BiICOTKIB i3 HUX 3alMarOThCs
IOPUIMYHOIO MTPAKTUKOIO B MallOyTHROMY. OCHOBHA TIpOOJIeMa TIOJISITAaE B TOMY, IO SIKICTH IOpH-
JIUYHOT OCBITH HE BINOBIae moTpedamM puHKy» [8].

[Ticns mpe3enTamii B YkpaiHi po3rmodaBcsi MPoIec rpoMaJiChbKoro paxoBoro 0OroBopeHHs
npoekty Kormernii. J[ns sskomMora OUIBIIOrO 3aXy4eHHsS JI0 MPOIECy O3HAWOMIICHHS 3 TEKCTOM
npoekTy KoHremnii 10pucTiB-BUCHHX, IOPHCTIB-TIPAKTHKIB, & TAKOXX yCIX 3alliKaBIeHUX 0ci0 Oyio
3aMpoBaJPKEHO MPAKTUKY TPOBENICHHS perioHaIbHUX npe3eHTamniii (Xapkis, YepHismi, Kuis, J{Hi-
npo i iH.).

ITonoxenns npoexTy KoHIemnii 11o/10 OHOBIEHOTO PO3yMiHHS MOHATTS MPaBHUYO1 mpode-
cii, IpoueaypH IOMyCKy /10 Hei, KOMIETeHLIHHOTO 3MICTy CTaHAapTy BHILOI OCBITH, HACKPI3HOTO
MaricTepchKoro piBHS BUIIOT OCBITH 31 crienianbHOCTI «[IpaBo», popM HaBUaHHS, KPUTEPIIB AKOCTI
IOPUIMYHOI OCBITH Ta PEHTUHTOBOIO OLIHIOBAHHS IPABHUYHMX IIKLUT OTPUMAIIA HEOJHO3ZHAYHY
OLIIHKY, & TO W IIJKOBUTE HECTIPHUUHATTS YACTHHOIO HAYKOBIIB Ta MPAKTHUKIB i CTAIU MPEAMETOM
HAyKOBHX JHCKYCIiH.

3a migcymMKamMu OOrOBOpeHb MpoeKTy KoHIemIii HayKOBISIMH OyJ0 HamparbOBaHO HU3-
Ky OOIPYHTOBaHMX IPOMO3HIINN MO0 BIOCKOHAJICHHS FOPUINYHOT OCBITH B YKpaiHi, K Tak i
He Oynmu BpaxoBaHi MOH Vkpainu. [Ipoext KoHreniiii BaocKoHaJICHHS MPaBHUYOT (FOPHIUIHOT)
OCBITH JUTst (Pax0BOI IMiJITOTOBKH MPaBHUKA BiIMOBIIHO JI0 €BPOTNEHCHKUX CTaHIAPTIB BUIIOI OCBI-
TH Ta PaBHAYOI podecii i 10Ci 3aIuIIaeThCs TPOCKTOM.

28 BepecHs 2017 p. no BepxoBroi Pagu Ykpainu rpymoro HapogHHUX AEMyTaTiB MOJaHO MPo-
eKT 3aKkoHy Ykpainu «IIpo ropunnuny (MpaBHUYY) OCBITY 1 3arajlbHUi TOCTYM 10 TPaBHUYOI IPO-
tecii» (peectp. Ne 7147) [9]. ABTOpH 3aKOHONIPOEKTY MPOAYOIIOBAIN B HHOMY OCHOBHI ITOJIOKEHHS
BIJITOBITHOTO TPOEKTY Konmenmii, nemo ix po3mmpusim. Pekomenaaiii myOmyHUX 00rOBOpPEHb i
3ayBa)kKCHHSI HAYKOBIIIB IIOA0 MPOoeKTy KoHIenii B 3aKoHOIPOEKTI He Bl):[o6pa>1<eH0 IpyHTOBHUIT
BUCHOBOK JI0 ITPOCKTY 3aKOHY YKpalHH «IIpo ropunmuny (npaBHqu) OCBITY 1 3araJlbHAH JOCTYII
Jo ipaBHIYOi Tipodeciin Ne 7147 Bix 28 BepecHs 2017 p. miarorysaia rpyma BiJJOMUX yKpaiH-
ChKHX y4eHHX 13 HarioHanpHOI akazemii mpaBoBux Hayk Ykpainu [10]. ¥ BHCHOBKY JETaJIbHO
AHATIBYETBCSA TEKCT JIOKYMEHTA, HABOISATHCS YHCICHHI MPUKIAJAA HEBIAMOBIJIHOCTI BKa3aHOTO
3aKOHOIIPOEKTY MoJokeHHIM KoncTurymii YKpamI/I HOpPMaM YHHHOTO 3aKOHOIABCTBA, OPYIICHD
TpaBHIT HOPMOTBOPUOT TexHikH. Yepes YnCIIeHH] HeOMIKH Ta CIiPHI TOJIOKEHHS 3a3HaYeHUH Mpo-
eKT 3aKOHY B pa3i HOro yxXBaJICHHS SIK 3aKOHY YKpaiHU He 3MOke OyTH e()eKTUBHUM PETYIISATOPOM
cepu BUIIOT FOPUIUYHOI OCBITH, OCHOBOIO JUIA i CHCTEMHOTO pe(OpMyBaHHS.

17 xoBrHs 2017 p. no BepxoBnoi Panu VYkpainu nocTynus Lie OJuH, aJbTE€pHAaTUBHUI
MIPOEKT 3aKoHy YKpainu «lIpo ropuanuHy OcBiTy Ta OpuANYHY (IIpaBHUYY) podeciton (peectp.
Ne 7147-1) [11].

Tpoxu neranbHille 3yMAHEUMOCS HAa OCHOBHHX MOJOKCHHSIX ITHOTO AIBTEPHATHBHOIO
3aKOHOINPOEKTY. 1I0ro aBTOpH BUXOIATH i3 HASBHOCTI JBOX IOPMANYHMX CreianbHocTeil: «IIpa-
BO» Ta «MikHaponaHe mpaBoy. [lependavaroTbest TpU piBHI MiITOTOBKH MPABHUKIB: ITOYaTKOBHUMA
(KOpOTKHI UK, IepIIui (OakamaBp) Ta Apyruid (MaricTpaTypa) piBeHb BUIIOI ocBiTH. Ha Hamny
JTIyMKY, FOPHUCTH, IO TOTYIOThCS 3aKJIaJ]JaMH BHIOi FOPUINIHOT OCBITH YKpaiHH, — Il HacaMIiepes
«TPOIYKT Al BHYTPIIIHBOTO YKPATHCHKOTO PUHKY», TOMY 3aKpiIUICHHS Ha 3aKOHOJABIOMY PiB-
Hi OKpeMol I0puANYHOI crerianbHOCTI «MbKHApOIHE MPaBo» € HEAOUTEHIM. MU MiATpIMy€eMO
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TaKOX HAasBHICTh JIBOPIBHEBOI CUCTEMH ITIITOTOBKH FOPUCTIB — OakajaBpar i marictparypa. Mae
TIJIbKW 3MIHUTHUCSI CTPATETisl MiArOTOBKY Ta BUKOPHCTAHHS CIEIIaliCTIB BKa3aHUX piBHIB. FOpucTi
OCBITHBOTO PIBHS «OaKalaBp» — I1e BCEOIYHO MIrOTOBJICHI IPAaBHUKH JIJIS PAKTHYHOT TisUTHHOCTI
y cdepi mpaBa Ha BCiX Mocanax, OKpiM HAayKOBHX 1 HayKoBo-mejaroridyauX. CTymiHb OakanaBpa
npasa 3700yBa€eTHCS HA OCHOBI MOBHOT 3aTrajbHOI CEpeTHBOT OCBITH 1 MPUCY/KY€ETHCS B Pe3yJIbTaTi
YCIIIIHOTO 3aCBO€HHS BiAMOBITHOI OCBITHBOI IpOrpamMu i yCHIIIHOTO CKIagaHHs €IUHOTO Jep-
’ABHOTO KBaJIi(piKaLlifHOTO iciuTy. MeTOI0 MPOBECHHS TAKOTO iCIIUTY 31 creniaabHOCTI «IIpaBo»
€ 3a0e3neyeHHs 00’ €KTUBHOCTI Ta MPO30POCTI MPOLENypH AOMYCKY 0 IPUANYHUX Mpodeciit Ta
JIOITYCKY /10 Y4acTi B KOHKYpCi Ha 37100yTTs APYroro (MaricTepchkoro) piBHs BUILOI OCBITH.

[IpaBHUKIB OCBITHBOTO PIBHSI «MaricTp» Mae OyTu He Ounbine 5—10% Binx BUITycKy OakaiaB-
piB. OCHOBHE iXHE NPHU3HAYCHHS — HAyKOBa Ta HAYKOBO-TIEIAroTidHa AisUIBHICTE y cdepi mpasa.
YMOBHO Ka)y4H, JI0 MaricTparypu BCTYIATHMYyTh OakKajaBpH, SIKi MalOTh CXWJIBHICTB 1 3II10HO-
CT1 JI0 HAYKOBO-JIOCIITHHUIIBKOT TisTbHOCTI. CIIPOIIEHO, MaricTparypa Ma€e CTaTH «ITirOTOBYMMH
Kypcamm» ISl BCTYITY J0 acHipaHTypH, ai’ FOHKTYpH ToIo. HaByaiounce y MaricTparypi, CTyIeHT
03HAaHOMITIOETHCSI 3 METOAWKOIO HAyKOBOTO JOCIHIPKCHHS, OCHOBAaMH BHKIATANBKOI TiSUTBHOCTI,
TEHCHIISIMU IOPUIUYHOT HAYKH, BU3HAYAETHCS 3 MIEPCIICKTUBHOK) TEMOIO MaiilOyTHHOTO JTUCEpTa-
IHOTO JIOCTI/KeHHS, TOTY€ HayKOBi myOmikailii, 0epe y4acTh y HayKOBUX KOH(EPEHIIIsIX TOIIO.
Cryninp MaricTpa mpasa 3700yBa€ThCSl HA OCHOBI OCBITHBOTO CTYIICHS «OaKajgaBpy 3a CIeIiallb-
HicTiO «IIpaBoy» 1 MPUCYMKYEThCS B pe3y bTaTi YCHIITHOTO 3aCBOEHHS BITIOBIAHOT OCBITHBOI MPO-
rpaMu, a TAaKO’K BUKOHAHHI 1 3aXHCTy MaricTepchbkoi poOOTH.

29 nucronana 2017 p. Komiter BepxoBnoi Panu Ykpainu 3 nuTaHb HayKd 1 OCBITH 3BEp-
HYBCS 3 JINCTOM JI0 3aKJIaJiB BUILOi OCBITH, IO 3IiHCHIOIOTH iATOTOBKY MPaBHUKIB, i3 TPOXaHHIM
PO3IISIHYTH O0H/IBa 3aKOHOIIPOCKTH 1 BUCIIOBHTH CBOIO IMO3MIIIIO IIOJI0 HUX Ta HAIATH CBOI 3ayBa-
skeHHs 1 iporro3uttii (siuet Ne 04—23/3—-1393 Bin 29 mucronana 2017 p.).

CHigbHAM HENOJIKOM 000X 3aKOHOTPOCKTIB, HA HAIy AYMKY, € HOPMH IIOAO JOCTY-
Iy 10 MpaBHUYOI (Fopuan4HOi) mpodecii. BinOynocs 3MilyBaHHS MOHATH «IPaBO HA OCBITY» 1
«IpaBoO Ha TPAIo» depe3 JOoCTyn 0 mpaBHUUYOI npodecii. Joctym 10 Takoi mpodecii, y posy-
MiHHI TIEPIIOTO 3aKOHOIIPOEKTY, TOOTO Ha MOCAaaU CYIIi, MPOKYpOpa, alBOKara Ta HOTapiyca, BKe
JTAaBHO BU3HAYCHUH 3akoHamMu Ykpainu «lIpo cymoyctpiii i craryc cyaniy, «IIpo mpoxypatypy»,
«[Ipo anBokaTypy Ta aJBOKAaTCBbKy AiSUIBHICTB», «lIpo HOTapiar» i J0AaTKOBOI periamMeHTarii
He moTpedye. BuMoru Bka3zaHHMX 3aKOHOAABYMX aKTiB IIO0 KaHIUAATIB Ha «IIPaBHUYI» MOCA]H,
SIKI CTOCYIOTBCS FOPUAMYHOTO CTaXKy, IPOXOIKEHHS CTaXKyBaHHS Ta CKJIaJaHHs KBaidikaiitHoro
1CIIUTY, BIINIOBIJalOTh CBITOBIH MPaKTHL POBIAHUX JIEPIKaB.

Bapro moromutucs i3 TBepmKkeHHM npodecopa 1. TTamypkiBChKoro, 0 BiICYTHICTH ACp-
JKaBHOI CTpaTerii 1 B3aram Oy/b-sKo1 MOCIIiJOBHOT MOJITHKU B YKpaiHi y cdepi ropuandHOi (pas-
HUYO01) OCBITH YHEMOXKITUBITIOE 11 cucTeMHe pedopmyBanHss [12, ¢. 39].

3 MeTor pedopMyBaHHS BHUINOT IOPUAAYHOI OCBITH B YKpaiHi HEOOXiJHO Hacamrepe.
BJIOCKOHAITUTH HOPMATUBHO-TIPABOBE PETYJIFOBAHHS B IiH cdepi, IUTst 4oro:

1. 3aBepiuTH po3poOIICHHS KOHIIEMIIi peopMyBaHHS BUIIOT FOPUIUYHOT OCBITH.

2. Yxpanutu 3akoH Ykpaiau «[Ipo BUIY IOPUIUYHY OCBITY».

3. Po3poOuTu aepskaBHI CTaHAAPTH IOPUANYHOI OCBITH PiBHIB «OakanaBpy» Ta «MaricTpy.

4. Po3poOuTH JIep)KaBHUM CTaHIAPT OCBITHBOI AISUTBHOCTI 3aKJIaJiB BUIIOI HOPUAUYHOI
OCBITH.

JpyruMm ckJ1aioBUM €IEMEHTOM MEXaHi3My BUILOI IOPUUYHOI OCBITH B YKpAiHi € cucteMa
JIepKaBHUX Ta 1HIIMX OPraHiB 1 yCTaHOB, L0 OPraHi3yloTh Ta/abo 311HCHIOIOTH OCBITHIHM mpolec
Ta/a00 KOHTPOJIIOIOTH, OIIHIOIOTH HOTO PE3YIIBTATH.

CucreMy KOHTpOINOIOUMX opraHiB odoimroe MOH VYkpainw, sike 3IiMCHIOE ITIIICH3yBaH-
Hs W aKpeJMTAIlll0 3aKJIaJiB BHINOi OCBITH, KOHTPOJIIOE BHKOHAHHS HUMH JIIEH31HHUX YMOB
ToIo. BaxkmuBy poinb Bimirpae Takok HarioHanmbHEe areHTCTBO 13 3a0€3MEUYCHHS SKOCTI BHUIIOT
OCBITH.

BesnocepenHio MiArOTOBKY OPHCTIB 3IIHCHIOIOTH 3aKiald BHUIIOT IOPHIUYHOI OCBITH.
Ile i KIacHuHi yHiBEpCHTETH, i BiIOMYi Ta PUBATHI 3aKJIa/ M OCBITH. IX KiNbKicTh micis 31006y TTs
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YKpaiHOto HEe3aJIeKHOCTI CTPIMKO 3pocTana (3 6y 1991 p. 1o 288 y 2009). CroromaHi GpyHKITIOHYE
TIOHAJ] JIBICT] FOPUINYHUX HABUAIBHUX 3aKIIAIIB Ta OKPEMHUX ITIAPO3/IIIB, K1 JAF0Th CBOIM BHITYC-
KHHKaM JIIIJIOM FOpPHCTa JepKaBHOTO 3pa3ka [13, ¢. 22]. 3HayHa yacTWHA JaHWX 3aKJIaJ(iB BUIIOI
OCBITH TOTYIOTh IOPHUCTIB SIK «TIOOIYHMI MPOTYKT» IIOJ0 OCHOBHOTO HANpPSIMYy CBO€I JiSUTBHOCTI.
Tak, 11e poOISITh MPUPOTHUYI Ta TEXHIUHI HABYAJbHI 3aKJIa/M, BIIOMYi 3aKJIaJW BHUILOI OCBITH
CHJIOBUX CTPYKTyp — MiHicTpecTBa BHYTpimHix crnpas (gani — MBC) Ykpainu, CiyxOn Oe3nexu
Vkpainu (nani — CBY), depxaBnoi ¢inancoBoi cinyx6u (mami — JDC) Ykpainu, MinictepcTBa
ocBiTH Ykpainu Touio. HasBHICTh B IXHBOMY CKJIaJil IOPUIAMYHUX (AKyIBTETIB Ta iHCTHTYTIB €
TIJIBKH JDKEPENIOM J01aTKOBOTO (hiHAHCYBaHHS.

3 MeTor0 pehopMyBaHHS CHCTEMH BHIIOI FOPUINIHOT OCBITH CTOCOBHO 11 OpPraHiB Ta ycra-
HOB HEOOXITHO HacaMIiepe/:

1. CtBoputH JlepxaBHy NpaBHUYY €K3aMEHAIlIIHY KOMICIito JIJIs aIMiHICTpYBaHHS €IUMHOTO
JIEPXKABHOTO KBaJTi(hiKaIliHHOTO 1CTTUTY, KBai(iKaIIHHUX 1CITUTIB JUTS JOCTYITYy Ha TOCaId CyJ,
MIPOKypopa, aJBoKaTa Ta HoTapiyca, 3a0e3MeYnTH 11 HaJIS)KHUMHU HOPMAaTHBHO-TTPABOBUMHU, Kapo-
BHUMH, MaTepiaibHO-(DIHAHCOBUMHU pecypcamu.

2. OnTHMI3yBaTH CHUCTEMY 3aKJaJiB BUINOI IOPHUINYHOI OCBITH 3aJICKHO BiJl pe3yNbTaTiB
iXHBOI OCBITHBO-HAYKOBOI AiSUIBHOCTI Ta TOTPeO AEp>KaBHUX OPraHiB, IHIMINX CYO €KTIB y MpaB-
HUKaX.

PedopmyBanHs BUIIOT IOPUIUYHOT OCBITH HEMOXJIMBE 0€3 CYTTEBOTO MOKPAIICHHS QOpM,
BUJIIB 1 METO/IB HaBYAJILHOTO mpouecy. s nboro HeoOXiaHO:

1. 3xaiiicHIOBaTH MiATOTOBKY IOPUCTIB TUIBKU 3a crelianbHIcTIO «IIpaBoy» i 3a OYHOIO JIEH-
HOIO (DOPMOIO HABUAHHS 32 MepuIuM (0aKamaBpChKUM) 1 pyruM (MaricTepChKUM) PiBHSMHE BUIIOL
IOPUIMYHOT OCBITH.

2. 3abe3meunTr Iepexin Ha AiajJoroBy CHCTEMY BHKIIAIAHHS HABYATBHUX JHCIUILTIH.

3. 30UIBIIUTH YaCTKy MPAKTHYHHX 3aHITHh MOPIBHSHO 3 JICKIISIMH, HAJaBIIU CTYJICHTAM
3MOTY CaAMOCTIIHO 3HAXOAMTH 1HPOPMAIIiI0 3 BUKOPUCTAHHAM 1H(QOPMAIITHUX pecypciB Ta TexX-
HOJIOTIH.

4. 3abe3neynTy TICHUH 3B 530K HABYAIBHOTO MPOIIECY 3 MiSUTBHICTIO MPAKTHYHUX OpPTaHiB
4yepe3 HaBYaJIbHY MPAKTHKY Ta 3aTy9CHHS FOPUCTIB-TIPAKTHKIB JI0 IIOTO MPOIIECY.

5. 3abe3neunTy sIKICHE Ta MPO30pe OIIHIOBAHHS PiBHA KBauli(iKallii BUILyCKHHKIB.

6. 3ampoBaauTH CKIaJaHHA €IMHOTO JAep:KaBHOTO KamidikariifHoro icmuty aas Oaka-
JIaBPiB.

BucnoBku. OCHOBHI NIUISIXM BJIOCKOHAJICHHS BUINOT IOPUAMYHOI OCBITH B YKpaiHi 6a3y-
IOTBCSI Ta 3aJIeXKATh B HANMPSIMIB peOpMyBaHHS CHCTEMH BHIIOi OCBITH 3arajioM, aje¢ MaroTh
MEBHY crienu(iKy MOPIBHAHO 3 IHIIUMH raTy3siMH BUIIOT 0cBiTH. Hacammnepea HeoOXiTHO BU3HA-
YUTHCS 31 CTPATETIYHUMH HarpsMaMu ii peopMyBaHHs, 3a0€3IIEUUBIITN PO3POOICHHS CTpaTeril
PO3BUTKY IOPUANTHOI OCBITH, YXBaJCHHS CIICI[IaIbHOTO 3aKOHY PO BHILY IOPUINYHY OCBITY
Ta BIJINOBIIHHUX JIEP)KABHUX CTAHJIAPTIB BHILOT FOPUIMIHOT OCBITH, FOPUINYHOT OCBITHBOT JIislITb-
HOCTI.

IToTpiGHO ONTHUMI3yBaTH CHCTEMY 3aKJIa/liB BUIIO1 IOPHINYHOI OCBITH, Y35BIIN 38 KPUTCPiit
pe3yabTaT! IXHBOI OCBITHHO-HAYKOBOI IiSTBHOCTI Ta PEHTHHT cepert abiTypieHTiB.

Y HaB4aIBHOMY INpOIECi pOOMTH HArOJIOC HA MPAKTHYHY IIiITOTOBKY CTYAEHTIB IUIIXOM
Mepexo/y Ha JI1aTOrOBUM CTUJIb BUKJIAIaHHS, BUPILICHHS IOPUANYHUX Ka3yCiB Ta IHIIMX 3aBJaHb
IIPABOBOTO XapaKkTepy, 3a0e3meunTy 00’ €KTUBHE i HeyTepeyKeHe OLliHIOBaHHS 3HaHb. 3apoBaIu-
i €IMHUHN AepKaBHUHN KBai(iKaiitHUH icuT /Tt OaKaIaBpiB.
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IOPUINYHI CUMBOJIN B IHTETPATUBHOMY ITPABOPO3YMIHHI:
TEOPETHUYHI ACHEKTH

CraTTioO TPUCBIYEHO PO3KPUTTIO CYTHOCTI I1HTErPaTUBHOIO MPAaBOPO3yMiH-
HS, HOTO HAmpsIMiB Ta METONIB JUIS MOCHI/DKCHHS IPABOBUX SBHII. ABTOPOM
3alPOIIOHOBAHO BUKOPUCTAHHS I[HOTO THIYy IMPABOPO3YMIHHS IS JOCIHIIKCHHS
IOPUIMYHUX CHMBOJIB y MEKaX MPaBOBOI pealbHOCTI. ABTOp J1a€ BU3HAUCHHS IOPH-
JUYHUX CHMBOIIIB, IPOTNIOHYE X Kiacudikaiito Ta BUIIsIE PyHKIIIT, sIKI BUKOHYIOTb
IOPUINYHI CUMBOJIH 3 MTOTIISAY 1HTETPaTHBHOTO ITPaBOPO3yMiHHS.

Kniouoei cnosa: opuduuni cumgonu, npagopo3yminns, Memoooiois npasd, cym-
HICMb npaea, iIHmezpamueHe nPpacopO3YMIHHA.

CraTbsl IOCBALIEHA PACKPBITUIO CYIIHOCTH MHTEIPATHMBHOIO IPaBOIIOHMMAHUS,
€r0 HallpaBJIEHUI U METOOB [UIsl UCCIIEJOBAaHUS [IPABOBBIX ABIEHUNA. ABTOPOM IIpE-
JIOXKEHO MCIIOJIb30BaHUE TOrO TUIIA IIPABOIIOHUMAHMS Ul UCCIEN0OBAHUSA IOPUIU-
YECKUX CHUMBOJIOB B IpEZEiax MPaBOBOM pPEalbHOCTH. ABTOp JaeT ONpEcieHUE
IOPUMUYECKUX CHUMBOJIOB, MIPEAaraeT UX KJIACCU(UKAIMIO U BbIAENISACT (yHKINU,
KOTOPBIE BBIIOIHAIOT I0PUINYECKHE CUMBOJIBI C TOYKHU 3PEHUS HHTETPATUBHOIO IIpa-
BOIIOHUMAaHUSL.

Knrouegvle cnoga: iopuouueckue cUMBObl, NPAGONOHUMAHUS, MEMOOO0N02Us NPa-
64, CYWHOCMb NPABA, UHMESPAMUEHOE NPAGONOHUMAHUE.

The article is devoted to the disclosure of the essence of integrative legal under-
standing, its directions and methods for the study of legal phenomena. The author
proposed the use of this type of legal understanding for the study of legal symbols
within the legal reality. The author defines legal symbols, suggests their classification
and distinguishes functions that fulfill legal symbols from the point of view of inte-
grative legal understanding.

Key words: legal symbols, legal understandings, legal methodology, essence of
law, integrative legal understanding.

Beryn. IIpaBoBa Hayka cyd4acHOTo mepiony IepeOyBac B IHTCHCUBHOMY IONIYKY BHY-
TPIIIHBO HECYIEPEWIHBOI KOHIIEMIIT TPaBOPO3yMiHHS, IO Mae 00’ eAHYIOUnil (1HTerpaTHBHUN)
e(ekT, 31aTHOI 0 OCSTHEHHS CHPaBKHBOI CYTHOCTI MpaBa. [IMTaHHS CYTHICHOTO PO3YMIiHHS
npaBa Mae (hyHJIaMEHTaJbHE 3HAYCHHS T Pitocodii mpaa, sk 1 TUTaHHS PO ICTHHY IS (iso-
codii Ta JHOICHKOTO TMi3HAHHS 3arajJoM. MeTo0JI0Tis TPaBOPO3YMiHHS BIUTMBAE HA PO3YMIHHS
OCHOBHMX IIPaBOBHX KaTeropii, 30KpeMa TaKHX, sIK IIpaBOBa PealibHICTh, IIPABOBA CBIJIOMICTb,
MIPaBOBE XXHUTTS, IOPHINYHI CHMBOJIN TOIIO. BOadaeThCst, M0 BaXKIIMBY POJb y MpoIeci mi3HaH-
HS TIpaBa 3JaTHE BUKOHATH IHTETPAaTHBHE NPaBOPO3YMIHHA, OCKUIBKH CaMe B HBOMY € MICIe
JUIS KOHIIETITyaJIbHUX MO3UIIiI KOXHOTO 3 BiJOMUX THIIIB IPaBOpo3yMiHHs. Po3po0neHi B Mexax
IHTEerpagbHOI MPAaBOBOI KOHIEMII] METOAM Ta MiXOAN MOXKYTh OyTH MOKJIACHI B OCHOBY J0CHi-
JUKCHHSI IOPUJUYHHUX CUMBOIIB, siKi Oynu copMOBaHi, PO3BUBAIOTHCA Ta TPAHCPOPMYIOTHCS
B Cy4aCHOMY CYCIIIJIbCTBI.
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AHaJii3 ocTaHHixX Aociikensb i myOuaikauniii. [IpaBopo3yMiHHS € IIEHTPAJILHUM IOHST-
TAM y 3arajbHiil Teopii mpaBa. BoHO mpuBepTae yBary Cy4acHHX YKpaiHCBKHMX 1 3aKOPIOHHHUX
nociigaukiB: B. baOkina, B. baunnina, M. bparacrok, B. lymuenko, O. Kocrenka, B. Kpasis,
1O. O6oporonra, M. I1Bika, C. Kapsamnskoi, T. [{ynama, C. Anexceea, M. baiitina, H. XKeneznosoi,
B. Kasumipuyka, E. Ky3nenosa, H. Jlymana, B. Hepcecsnna, B. [Torosa Ta inmmux. Aje noTpioHo
BHOKPEMHUTH ¥ TIpalli BUCHUX, SAKI JOCII/DKYBAIA caMe THTETpaTHBHHUU THI TIPAaBOPO3YMIHHS Ta
neBH1 npobnemu ropucnpynenuii. Lle, 30kpema, Taki cydacHi HaykoBl, sik: A. ITomnskos, O. Kopo-
BiHa, H. CmupHOBa, I. YecTHOB Ta iH.

[MuTanHs FOpUANYIHOT TEXHIKH Ta MIPABOBUX CHMBOJIB TAaKOXK HE 3aJUIIIIINCEH 11032 YBAaroko
TpeICTaBHUKIB YKPATHCHKOI Ta 3aKOPIOHHOI HayKy. Ix BucBiTIeHo B npansax C. Anekceepa, B. Ba-
paHoBa, B. bytkesuua, H. Bnacenko, M. asunoBoi, B. Kapramosa, M. Mapuenka, O. HikiriHa,
M. Tuxomuposga, 1. lllyTak Ta iH.

IocTanoBka 3aBaaHHs. MeTa cTaTTi — PO3MISIHYTH OCHOBHI PUCH 1HTEIPAaTUBHOTO THITY
MIPAaBOPO3YMIHHS T4 MOKJIMBICTH 3aCTOCYBaHHS HOTo Ui JOCIHIIKCHHS KaTeropii IOpHIMIHHX
CUMBOJIIB Ha CY4aCHOMY €Talli PO3BUTKY METOJIOJIOTIT Teopii MpaBa; BA3HAYUTH MOHATTS Ta (QyHK-
1ii IOPUIUYHUX CUMBOJIB 13 MO3ULIT IHTErPATUBHOTO MPABOPO3YMiHHS, @ TAKOX 3alpONOHYBaTH
KJIacu(ikariio IOPUIIIHIX CHMBOJIIB.

PesyabraTu gocaimxenns. [Ipomec mpaBopo3yMiHHS € BaKJINBOIO 1 aKTyalbHOIO Kare-
ropi€ro, OCKUIBKH BiJl PO3yMiHHS TpaBa 3aJIeKUTh WOro peasizalis Ta 3acrocyBaHHs. [lepen Bi-
TYU3HSHOIO IOPUINYHOIO HAYKOIO Ha HUHINIHBOMY €Talli CTOITh MUTAaHHS pPO3POOICHHS TaKoi KOH-
[IEMIIiT TPaBOpO3yMIHHS, sika O aJIeKBaTHO OIMUcalia OCOOIMBOCTI CYy4acHOI YKpaiHCHKOT ITPaBOBOL
peanbHOCTI. AJKe MPaBo € LITICHUM, IPOTe 0araToacleKTHUM SIBULIEM, a TOMY OCSTHEHHS HOro
CyTi HE MOXE 31HCHIOBATHCH HA OCHOBI OAHOTO MeToy. CyTHICTIO KOHILIENTYa IbHOTO 30araucHHs
BUCHHS PO TIPHPOAY IIpaBa, Ha TyMKy B. Jlymdenka, € KOMIUIEMEHTapHO-IIiTICHE Mi3HAHHS, 110 €
HOBHM HAarpsiMOM y PO3BUTKY IIPaBOBOi IyMKH B YkpaiHi. BoHo koMIiemMenTye inei (Meradizuky),
(hakTy (MO3UTHBI3M) 1 OIIHKH (akciomnoris) [1, c. 249-250].

Benuke 3HaueHHS MarOTh Cy4YacHI HayKOBI KOHIICIIIIIT JIOCTI/HKEHB TPaBOpPO3yMiHHs. B topu-
JUYHIA JiTeparypl HalOUTbII MOMIMPEHUMHU € YOTUPU TUIU MPABOPO3YMIHHS: IOPUANYHUN 103U~
THBI3M (HOPMaTHBi3M), COLIOJIOTIYHMI TIO3UTUBI3M, TEOpii MPUPOJHOTO MpaBa i MCUXOIOTiYHE
po3ymiHHs ipaBa. KpiM IUX KIIACUYHUX IT1IXO/IiB, Cy4acHe MPaBOpPO3yMiHHS 3 00’ €EKTHBHOIO HEO00-
XIJHICTIO MOTpeOy€e HASIBHOCTI 1€ OJTHOTO, TIOX1THOTO BiJT BCIX 1HIINX, — IHTETPATUBHOTO MPaBOPO-
3yMiHHA. OCTaHHE IPYHTY€ETHCS HE Ha MEXaHIYHOMY 3’ €THAHHI, a Ha B3a€MOJIi1, B3a€MO3aJIe)KHOCTI
{ CIIOJYyYeHHI B PI3HOMY CHIBBIJHOIICHHI MPHHIIMIIB, 10 JIEKAaTh B OCHOBI MEPIIUX YOTUPHOX
migxonis [2, ¢. 13].

Toit un iHIIMI TUI TPABOPO3YMIHHS BiOOpa)kaeThCs B CyCHiNbHIN MPaBOBiil CBIIOMOCTI
Y BHIVISTI HAWOUIBIIT 3aralIbHUX BU3HAYAIBHUX, CYTHICHUX O3HAK, III0 XapaKTePU3YIOTh epeBayKHE
CTaBJIEHHS CYCIIJILCTBA J0 MpaBa, HOro 0coOIMBe MPABO3HABCTBO i paBocpuiHATTS. [laHiBHMIA
y TIEBHIH CHITBHOTI THII IPABOPO3YMiHHSI, Y CBOIO YEPTy, KOHCTUTYTUBHO BIUIMBA€E HA BCIO TPABOBY
cucrtemy 3ariom [3, c. 97].

V Hai 1H1 OJIHI€0 3 HAWOIBII TOMYJIAPHUX MIPABOBUX TEOPIl € iHTErpoBaHa (iHTerpajibHa)
TeOopis MpaBa, sika 3aCHOBaHA Ha IMIMPOKOMY BH3HAUCHHI MpaBa Ta Ma€ MPUMHUPHUTH TPH KIACUYHI
Teopii, po siki Hiwtocs Bumie. [Tpuxunsaukamu miei Teopii € . Xomn, E. Arnepc, I. bepman,
B. Kpasut, V. IIpo6ept, A. ITonsaxos. FO. Xabepmac.

Tepmin «iHTETpoBaHa IOPUCIIPYACHIIIS yBeaeHU mpodecopoM Jx. XomtoM. Bin moenHas
17ICFO TIPO MOPaJIbHY MIHHICTH MIPaBa (Teopist MPUPOTHOTO MPaBa), i7ICF0 PO COIlialibHI YMOBH Qop-
MyBaHHA i (QyHKLIOHYBaHHS MpaBa (COLi0I0riuyHa Teopis mpasa), i1et0 MPO IOPUIUYH] OHATTS Ta
TEpMiHH (TTO3UTUBICTCHKA TEOPis IIPaBa); BU3HAYHMB MPABO SIK THII COIIATIBHOI Aii, MpoIiec, B SKOMY
HOPMH TIpaBa, IIHHOCTI 1 (p)aKTH 3pOCTAIOTHCS M aKTyalli3yHThCs 3aKOHOTBOpYicTHO. {0 Teopiro
HA3UBAIOTh IPUMHUPEHCHKOIO i TOMY, III0 BOHA CTAaBUTh Ha IEpIIC Miclie cepen (YHKINH mpaBa
iforo conianabHy, KOMyHIKaTHBHY, KOMIIPOMICHY (DYHKIIIIO, TPAKTY€ MPaBO SIK IPUMUPUTEIS B KOH-
(TiKTHUX cuTyarlisx [4, c. 154].
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[HTerpaTHBHE MPABOPO3YMIHHS — HEKIACHYHHUI THI MPABOPO3YMIHHS, IO XapaKTepU3y-
€ThCSI, TIO-TIEPIIIe, BU3HAHHSAM OOMEKEHOCTI TPAIUIIIHHAX THITIB MPABOPO3YMIHHS 1 BUIUICHHIM
MiCTaB, MO 1X 00’ €IHYIOTh; O-APYTe, TBEPIKCHHSM, 10 Oy/Ib-5IKE JTOCITIJKSHHS PaBOBOi chepu
Mae OyTH CHpsSIMOBaHE Ha BHpimeHHs{ MIEBHOI COIiaIbHOT npo6neMH' TO-TPETE, SKILO MPETMETOM
MO3UTHBHOTO npaBoposmeHﬂ € 3aKOH, TPUPOITHOTO npaBopo3yM1HH;1 MPaBOCBIJIOMICTb, a COIIi-
OJIOT1YHOTO — MMPABOBITHOCHHU, TO IHTETPaTHBHE MTPABOPO3YyMiHHS Opi€HTOBaHE Ha (POPMYBaHHS iX
CMUCIIOBOTO KOH(]IrypaTta — 0coOIMBOT0 MPaBoOBOTO 00’ €KTA.

[HTerpaBTHBHE MPABOPO3YMIHHA CIIOYaTKy (hOpMYBajocs K CHOCIO «aHTUKPU30BOTO MHUC-
JICHHS», CIIPSIMOBAHOTO HAa OCMHCIICHHS IpaBa B caMiil Horo cyTi i po3poOieHHs: Mojeneil oro
PO3BHUTKY, B IKOMY MO)KHA BUAUTHTH IPHHANMHI YOTUPU HE3aJICKHI HAIIPSIMH.

[lepmuit HampsiM iICTOPUYHO CKJIABCS K JOMiHyro4uui. [liqTpuMyBaHWi 330BHI TaKUMHU
iJiealaMi HEKJIACUYHOT PaIliOHAIBHOCTI, SIK TUTFOPAITI3M 1 MIXKTUCIUTLTIHAPHICTh HAYKOBHUX JOCITi-
JUKCHb, BIH 3aCHOBaHHMI Ha BHUKOPHUCTAaHHI METOMOJOTIYHUX TJIXO/IB, BUPOOJICHUX y KOHTEKCTI
PI3HHX KOHIIETIIIH IPaBOPO3yMiHHS, CHHTE31 IOHATH 1 KaTeropiid 3 ypaxyBaHHIM HayKOBOI JIOIIJTb-
HOCTi. JIaHW# HampsiM y PO3BUTKY 1HTETPAIIfHOTO MPaBOPO3YMIHHS MPEICTABICHO B CHAIINHI
pociiicekux dinocodis i TeopeTuki npasa — B. Comnosiiosa, 1. Inbina, I1. Copokina, I. ['ypBuya.
[TpukIagoM cydacHOTO «CHHTE3YI0UOT0» BapiaHTa IHTETPaIiitHOTO MiAX0ay MOXe OyTH dianociy-
Ha Konyenyis npasa 1. Yecmnosa, B SIKifi IPOMOHYETHCS JOCTIPKYBaTH ()EHOMEH MpaBa 3 IMO3U-
il exHoCTi (Pi10cO(CHKOro, COIIOIOTIUHOTO 1 KyIBTYPHO-ICTOPUYHOTO KpuTepiiB [5, c. 45-51].
HeoOxigHicTh TaKoro MiJgXxoay 3yMOBIIE€Ha, O-IepIIIe, CKIaIHICTIO [TpaBa K 0ararorpaHHOro SBU-
111a; TO-JIpyTe, BIAMOBIIHICTIO BUAIEHUX aBTOPOM KPHUTEPIiB KIIACHYHOTO, HEKJIACUYHOTO 1 TIOCT-
HCKJIACHYHOTO THUIIIB HAayKOBOi PaliOHAIBHOCTI. 3MAa€ThCs, 110, OE3YMOBHO, 3aCIyrOBy€ Ha yBa-
ry mianorigyna xkoHuemniis [. YecTHoBa, sika Moxe OyTH OIIHEHA SIK MIPOCKT OHOBJICHHS CUCTEMHU
3HaHb IPO MPABO, XOYa 3arajbHi MPUHINMIN «CHHTE3YIOUOr0» IHTETPATHBHOTO MPAaBOPO3YMiHHS
He rmepen0avyaroTh peaisallii TAKoro paJuKaibHOTO 3ayMy.

Jpyruit HanpsiM pO3BUTKY 1HTEIPAIiTHOTO MTPABOPO3YMIHHS SBIIsiE COOOK0 CIpoOy 3HAWTH
«BUXIJIHY KJIITHUHKY», OYeBH/IHY JIaHICTh IPaBa, BUKOPHCTOBYIOYH BCE PO3MAITTS METOIOTIOTTUHUX
3ac00iB HayKoBoOro 3HaHHS. OCHOBHA i7esl TaHOTO MMiJIXOAY IMOJSTae B TOMY, 1100, BiIMOBUBIIHCH
BiJl TOTO, III0 BXKE BiIOMO B icTOpii npasa, 3a(ikCyBaTH MOKJINBOCTI IpaBa K HOro MPOTOCMHUCI i
MOMEHT TepenyBaHHs. [Ipukiaa 10oCiipkeHHs, M0 JIEKUTh B OCHOBI IHTETPAIIfHOTO MPaBOPO3Y-
MiHHS, — Qinocopcvra Konyenyisa opuduunoi Hopmu A. 3axomnicmosa. BUKOPHCTOBYIOUH METOJIO-
JIOT14HI MOXJIMBOCTI JIOT1KO-MaTeMaTHYHOIO MiAXO/AY, aBTOP OMHUCYE MPaBO Yepe3 00UMCIIOBaAHHS
IIPOCTOPY COLIAIBHOTO CEepPeIOBHIA. Y TAaKOMY acleKTi MPaBo MOCTAE K B3a€MOJIs, 1110 IPUBO-
JWTB 10 IpoLECy I(epeHIIIII0YOT0 YIIOPSAKYBAHHS KOHTAKTIB 1HIMBIIIB IIUITXOM CTSATHEHHS iX
KOHIIEHTPAIIIT 10 €JJMHOTO UEHTPY [6,c. 111].

Tperiit Hampsam lHTeraHII/IHOFO HpaB0p03YM1HH}I OB sI3aHUH 13 TMPArHEHHAM MOKa3aTH
crenuQiky mpasa uepe3 po3yMiHHS HOTO CyTHICHOTO 3B’SI3KY 3 OLNBII MIMPOKOIO i, SIK HACTIMIOK,
OuTBIT aOCTPAKTHOIO MIJCTaBOI0. Y JTAaHOMY pasi MIEThCs HE MPO 3arajibHOBIJIOME BU3HAYCHHS
BUJIy Yepe3 pijl, a Ipo MOIIYK TaKol OHTOJIOTIYHOT IAHOCTI TIPaBa, BUXOMSYH 3 K01, MOXHA OyJ10 O
PEKOHCTPYIOBATH 1CTOPIIO TIpaBa, MOKa3aT HOro 3B’ 530K 13 MO3aNpaBOBUMHU COLlIaTbHUMH SBUIIA-
MU, BUBECTH YHIBepcajbHE 3HAUEHHs 1 CTPYKTYpY IpaBa. B oCcTaHHE NECATHIITTS B MEKaX JaHOTO
BUTY iHTerpauiﬁHoro HpaBOpOSyMiHHSI aKTHBHO PO3BHBAETBCS KOMYHIKAMUBHA MEOPIA Npasa, o
Ma€ MPUXUIBHUKIB SIK Y BlT‘{I/ISHHHOMy HpOCTOpl — O. Ionsxosa, E. Uiunena, JI. XapuToHosa,
M. Kosztoka, O. OBurHHIKOBA Ta iH., Tak i 3a kopaoHoM — FO. Xabepmac, A. Kaydmann, M. Mron-
nep, B. Kpagiu, H. JIymaH i in.

3 oAy MOJIOKEHb Teopil «koMyHiKkaTuBHOI 1ii» F0. Xabepmaca, HalO1LIbII po3po0OIeHOT
Ta Takoi, 0 Mae HalOUIbIe BU3HAHHS, TOJIOBHA yBara MOBUHHA MPHUIUIATHCS TIpoLiecy Gopmy-
BaHHS JYMKH i BOJII TPOMAJISIH 3a JIOIIOMOTOFO MOJIITHYHOT KomyHikanii. Ha mymky 0. Xabepmaca,
BapTO PO3PI3HATH MaTepialibHO OPraHi30BaHi BIAHOCWHH, 110 iICHYIOTh HE3aJIC)KHO BiJI (OpMab-
HOTO TIPaBOBOTO PETYIIOBaHHS Ta MiANOPSIKOBaHI BHYTPIIIHEOMY MEXaHI3MYy «HE()OPMaIbHOTOY,
CIIOHTAHHOTO PETYJIIOBaHHS, @ TAKOXK BIJIHOCHHHU, ()OPMaJIbHO OpPraHi3oBaHi, TOOTO TakKi, 1110 BIIEp-
II¢ BUHUKAIOTH y (OPMi MPaBOBIIHOCHH, IO PaHille HE iCHYBaNU SIK BIAHOCHHHU MaTepiajbHO-
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IO «KHUTTEBOTO CBiTy» ®dopmanbHO OpraHi3oBaHi BIIHOCHHHU € pesysIbTaTom IJIECIIPSIMOBAHOTO
3aCTOCYBaHHS B p13HI/IX C(bepax TPOMAJICHKOTO JKUTTS TpaBa fK 3aco6y COIIaJIEHOTO KepyBaHHS.
MaTeplanLHo OpTaHi30BaHi BITHOCHHH — IIe CHEPH «COLIAIFHO IHTETPOBAHMX KOMYHIKAaTHBHUX
nii» [3, ¢. 99].

Crenucika KOMyHIKaTHBHOI TeOpii MpaBa MoJjsirae B HAIIIEHOCT] Ha BHpimeHHﬂ HalBaXkJIM-
BIIIIMX Hpo6neM CyJacHOi (1)1noc0(b11 mpasa: cy0’ekTa i HOro cBiloOMOCTI, 110 1HTepnpeTye <OKUT-
TEBUH CBiT»; MPaBOBUX TEKCTIB, YU JUKepes mpaBa 1 MpaBOBHUX HOPM; MPABOBOI B3aeMOIii Mpas i
000B’s3kiB. Lle no3Bomsie chopMyintoBaTH iIHTErpaTUBHE MOHATTS MpaBa, YTBOPEHE TPbOMa BUMi-
pamu: JiSJIBHICTIO CBIJOMOCTI, COLIOKYJIBTYPHUMH YMOBAaMHU 1 MDKCYO’€KTHUMH IIPaBOBUMH KO-
MyHikamissMu. KoMyHIKallis B JaHild KOHIENIIIT paBa BUKOHY€E (QYHKIIFO MOJBIHHOTO 0OMEKEHHS.
3 onmHOTO OOKY, BOHAa BH3HA4Ya€ OHTOJIOTIYHUM CTaTyc mpaBa, Oyaydd HOro cyOCTaHIIIOHAIHHOO
OCHOBOIO, a 3 1HIIIOTO — BCi €JIEMEHTH TpaBa (IpaBoBi Cy0’€KTH, IXHI IIpaBa i 000B’3KH, PABOBI
HOpMH). BomHOYac KOMYHIKAIIisI O[O0 €IIEMEHTIB IpaBa — CIEIU(IYHO MPaBOBa, 0O OMOCEPETKO-
BaHa MPABOBHMH TECTAMH 1 TPOIISAYPAMH iX IHTEpIIpeTallii.

YeTrBepTuil HANPSM PO3BUTKY IHTETPALIKHOTO TIPABOPO3YMIHHS TTOB’SI3aHUH 13 KOHIICTIITIEO
IHTErpaTUBHOI IOPUCTIPYACHIII] IK OKpEMO] rary3i IOpUIHYHOTO 3HAHHS 31 CTICIM(ITHIM TTOHATIH-
HUM 1 METOJIOJIOTIYHMAM anaparoM. Y mepuriit mosoBuHi XX CT. i7iest CTBOPEHHS TaKoi HayKu Oyia
BucyosieHa /Ix. XomioMm. Bin 3a3HauaB, 1o «HaykoBuil momyk ¢izocodii nmpasa, BpeIITi-perT,
(hoKycyeThCsl Ha TOMY, 1110 B Hal3araJlbHIIIOMY 3Hau€HHI MO)Ke OyTH O3Ha4eHEe TEPMIHOM «IPaBo-
BUI 00’ €KT Mi3HAHHS»». X04a JOCIIIHUK Y CBOEMY aHalli3i 00’ €KTa Ma€ MPOBECTH HOTO YHCIICHHI
BiIMIHHOCTI, IPAaBOBUI 00’ €KT 3HAHHS € B JIMCHOCTI YiTKO OOMEKEHOIO B3a€EMO3B’I3aHOIO CTPYK-
TYpoIO B mocTiitHOMY Tiporieci [7, ¢. 739—740]. Ha mymky [[x. Xomra, moOymoBa iHTETpaTHBHOTO
MIPaBOPO3YMIHHSI HANPSIMY 3aJCKHUTh B MOETAITHO C(POPMOBAHOTO CHEHU(PIYHOTO IIPABOBOTO
00’exTa 3HaHHMY. OTXKe, [IK. XOIIT IIOCTaBUB 3aBIaHHS IEePEl IHTETPaTHBHOIO IOPUCIIPYACHIIIEI0
BH3HAYHUTH MIPEAMETHHH CCHC MpaBa K KOH]Irypara, B IKOMY Pe3yJabTaTH TEOPETHIHOTO TTi3HAHHS
MPaBOBOI PEATLHOCTI CITIBBIIHECEHI 13 COIIabHIM JIOCBIZIOM 200 3arajbHO3PO3YMUIMMU MTPHHITU-
IaMH 11 JYXOBHO-IIPAKTUYHOTO OCBOEHHS.

OCKibKH B IHTETPOBAHOMY TPABOPO3YMiHHI 00’ €IHaHI Pi3HI Teopii, TO TaK UM IHAKIIC
OIHA 3 HUX Oy/e TOJIOBHOIO. Y MOCII/KEHHI IOPUANYHUX CHMBOJIIB, HA HAIly TYMKY, IIc MOXC
Oyt 00’€KTHBHO BHUIPABAaHO, OCKUIBKH FOPUAMYHI CHMBOIIM — 1€ Pe3yJbTaT JIeprKaBHO-TPaBO-
BO1 Opranizallii CycmiibcTBa, Mo Moxke OyTu OararosHadyHUM. OTKe, Y AOCTIIKCHHSAX FOPUINY-
HUX CHMBOJIB 3’5ICOBY€ThCS pi3HE iXHE 3HaueHHsS. BopHouac iHTerpanbHa (iHTErpoBaHa) TEOpis
MOXKe OyTH 3aCTOCOBaHa JJIsl JOCIIIKEHHS TaKOTO MPAaBOBOTO SBHILA, K «IOPUAUYHI CUMBOIMNY,
y MeXax MpaBOBOi CBIIOMOCTI CYCHIIbCTBA M IHAWBIAA Ta 3’SICYyBaHHS iXHBOI PONi B PO3BUTKY
CYYacHOI JIepIKaBH.

3 noensady inmeepamugnoco npagopo3ymintsA, OPHUAUYHI CMMBOJIHM MOXHA BU3HAYUTH
SIK YMOBHI 00pasu ma npasosi 3HaKU COYiaIbHOT peanrbHOCmi, o (OpMyrOmMbCsl Ha PIGHI CYCRilb-
HOI ma iHOUBIOYATbHOI C8I0OMOCMI AK KOMYHIKAMUGHI 3ACOOU KEPYIOU020 6NIUBY 0epIicasu i npasd
Ha OIANbHICMb MA NOBEOTHKY MH00ell, d MAKOIC AK KOOUDIKOBAHT pe2yiamopu, wo 3a6e3neuyoms
DYHKYIOHYBAHHA MA PO3BUMOK CYUACHOT 0epaicasil.

BuxigauM 3MicTOM 00’€KTa iHTETPaTUBHOTO NMPABOPO3YMIHHS € KOHIICTT «IIPABOBE >KUT-
Ts1». HeoOXiHICTh HOro po3poOiieHHs 3YMOBJICHA THM, IO 33 MOHATTAMH «TPAaBO», IPABOBA pe-
ANBbHICTBY, «IPABOB1 BIIHOCHHWY», TPAIUILIIHHO BUKOPHCTOBYBAHHMH B Teopii 1 HpaKTHHl npaBa,
BXKE 3aKpinuBcs HaOip MeBHUX 3Ha4yeHb. [lopan i3 TeOplﬂMI/I i TeleHaMI/I MIPaBOPO3YMIHHS 1CHy€
IpaBo fK Take, TOOTO CyKYIHIiCTh BCiX NPAaBOBMX SBHII i MPOIECiB. IXHi CMHCIH 30cepemkeHi
B TOBCSIKICHHUX YSBICHHSX IPO COIIAJIbHUHN MOPSIOK, BU3HAYAIOTh 3MICT COIANBHOTO OYTTS 1
THUIIOBUX KOMYHiKaIiil. KpiM Toro, BBeICHHsI KOHIIENTY ITPABOBOTO XKHUTTS CHPHUSE PO3IMINPEHHIO
MEX IHTETpaIliifHOTO MPaBOPO3YMIHHS 3aBISIKM BKIIOYEHHIO B HHOTO TaOyHOBaHHX KIACHIHUM
MPaBO3HABCTBOM HEMPABOBHX SIBUII, KOHKPETH3AIlii 3B 3Ky MpaBa 3 IHNIMMHU (HOPMaMH PETYIISIIil
CYCHUIBHOTO KUTTS (PEIiri€r0, MOPAJLIIO, 1/ICOJIOTIEH0).

VY 3B’s3Ky 3 BUIIE3a3HAYCHUM MOKHA TOBOPHUTH NP0 TUHAMIKY CITiBBiTHOIICHHS, B3a€EMO-
Jii i pO3BUTKY Pi3HUX B3a€EMOIIOB’S3aHUX 1 B3a€EMO3AJICKHHX MPOSBIB ()CHOMEHA MpaBa y BHUIIS-




ITIPABO I CYCIIIJIbCTBO Ne2/2018

I IOPUINYHUX CHUMBOJIB, SIKi B HAHOLIBII y3araibHEHOMY, YHiBEpCcaJIbHOMY BHUIJIAI € 3aco0aMu
IPaBOBOI KOMYHIKaIlii. Oco6nHBlcTL MPaBOBOL KOMyHlKaun TOISIrae B TOMY, IO MPABO SIK 3HA-
KOBa CHCTEMa HE MOXKe (DYHKI[IOHYBATH 11032 MPABOBITHOCHHAME MUK COLIaIbHUMH Cy0’ €KTaMH
ab0 OKpeMHM coLiaNbHUM Cy0’€KTOM (HAampHKIafd, y pa3i peamisarii mpaBa BIaCHOCTI, [0 MOXE
OyTH peaji30BaHUM HaBiTh 3a HasIBHOCTI OHOTO cy0’ekTa — BnacHuKa) [8, c. 13]. [nakmre kaxy-
M, peaizaris 3MiCcTy I0pUANYHUX CHMBOJIIB HEMOXKIINBA 0e3 KOMYHIKaIlil COI[IaIbHUX Cy0’ €KTIB;
1 HaBIAKW, Yepe3 MOCEPEIHUITBO IOPUIUUYHIX CHUMBOMIIB CTA€ MOXJIMBOIO MPAaBOBA KOMYHIKAIIis
COL{JIBHUX Cy0’€KTIB.

Benuke 3HaueHHS U1 PO3YMiHHS 3MICTYy IOPHAMYHHMX CHMBOJIB Mae€ iX Kiacu(ikaris.
B ropuauyHiii niTepaTypi BUKOPUCTOBYIOTH Pi3HI MIAXOMH 1 KpUTEpil MoI0 Kiracu(ikaiii FopuInd-
HUX (30KpeMa IPaBOBHUX) CHMBOJIIB: Cy0’ €KTH, IPEAMETH IIPABOBOTO PETYIIOBAHHS, (DYHKI[IOHATb-
Ha POJIb, CMUCIIOBE 3HAYCHHS, (hopMa JAEP>KaBHOTO YCTPOIO, 0COOINBOCTI HOPMATHBHO-IIPABOBOTO
MPHUIIHCY TOIIIO.

V' mexcax inmeepamuenoco npasoposyminHs HaWOUIBII OOTPYHTOBAHO, JIOTIYHOK Ta
MOCITIZIOBHOKO 37IA€ThCS KIacughikayis FOPUIAIHAX CUMBOJIB 3aJISKHO BiJl 3MICTOBHOI CTOPOHH
00’€eKTa BiIOOpaKCHHS:

1) cumBonn-aTpulyTH, SIKi c(hOPMyBAJIHCS HA PiBHI CyCIiIBHOI TPaBOBOi cBigOMOCTI (00pa3
6oruni npaBocyans deminu, CyaiBCbKa MaHTis, IOYECHA TPAMOTA);

2) cUMBOJHM ACpsKaBH (Aep>KaBHUI TiMH, Tep0, Ipanop, CTOIULS Aep>KaBU, MACHOPT TpoMa-
JSTHUHA, JIep>KaBHI HAaropoau, TPOLIOBI 3HAKH);

3) cumBoIH, sKi chopMyBaIKcs HA piBHI IPOQECiitHOT CBIJOMOCTI IOPUCTIB, TOOTO 3aJI€KHO
BiJl BUAY MPaKTUYHOL AisTBHOCTI IOpPHCTA (AIBOKATCHKE TOCBITYCHHS, TPOTOKOJ CIIiTI0TO, JICKITist
BUKJIaJ[a4a IOPUANIHUX AACIHILTIH);

4) HOpMaTHBHI JOKyMEHTH (HOPMaTHBHO-IIPABOBI aKTH i IHTEpIIpeTaIliiiHi aKTH 3araJIbHOTO
XapakTepy);

5) TOKYMEHTH-PIIICHHS 1HIMBIIyalIbHOTO XapaKTepy JAep>KaBHUX OpPTraHiB, OpraHiB rpomali-
CBKHX OpraHizaliii, OKpeMux 0ci0, KOJH IXHIM PIIICHHSIM Y 3araJbHOMYy a0o iHJWBIIyaTbHOMY
TUTaHI HATA€EThCS FOPUINIHO 000B’I3KOBE 3HAYCHHSI.

HOpuanuni cHMBONHN € CBOEPITHIM IHCTPYMEHTOM BHYTPIIIHBOACPKABHOTO PETYIIOBAHHS,
BCTAHOBJICHHSI CHMBOJIIYHO-BIAHNIX BiIHOCHH Ha MIKIHANBIAYyaJbHOMY Ta MDKIHCTUTYI[IOHAJb-
HOMY piBHSX. FOpunuuHi cumBonu nepeOyBaiOTh B OPraHiuHOMY 3B’SI3KY 13 IPAaBOBUMHM Ta Jep-
JKaBHUMH cUMBoJIaMH. Kareropisi «npasosi cumeonu» € poJOBUM IMOHATTSAM KaTeropii ropuiany-
HUX cUMBOIIB. [IpaBoBi cUMBOMIHK € crienu(i4HOI0 q)opMOIO BUDQKCHHSI TIPABOBUX BEJIiHb, 5KI €
e(PeKTHBHUM 3ac000M KOMYHIKAIIil — TIPOLIECY nepe;[aln npaBoBoi iH(pOopMaIIii BiJ MPaBOTBOPUOrO
OpraHy 4epe3 MpaB03acTOCOBYBada 10 KOHKPETHOTO iHAUBIAA.

3 momIIAy iHTETPaTHBHOTO MPABOPO3YMIHHS, CHCHU(IUHI OCOOTMBOCTI IOPUINYHHUX CHM-
BOJIIB, IIIO JIS)KaTh B OCHOBI IXHIX PETYIATHBHHUX O3HAK, MOJATAIOTh B 00 €KTUBHIN MPUYETHOCTI
JIO TIPOIIECIB IOCSATHEHHS COIialIbHOT TapMOHIi; y Ccrieriaii3oBaHii ¢popmi 30epiraHHs 3HaHb PO Jiep-
JKaBy, JepPIKaBHY cny>K6y, MPaBo Ta TPABOBI SBUINA; Y peani3aui‘1' (yHKIIT 1epKaBHOTO YITpaBIIiH-
HS, Y HpOJZ[YKyBaHHl numop;meBaHHﬁ 3aKOHOCITYXHSTHOCTI, KOpHOpaTI/IBHOCTi MOTHBamii mpa-
I, CHMBOJIYHOI BipH, CHMBOJIIYHOTO MPO(ECiiiHO-I0CaTOBOTO crarycy, CYCIINBHOTO BU3HAHHIL.

o crocyeThest hyHryiil 10puOUUHUX CUMBOTIE Y KOHTEKCTI IHTErpaTUBHOTO NMPABOPO3yMiH-
HsI, TO BapTO BU3HAYMTHU TaKi: iHTErpawiiiHa, peryJasTiBHa, KOMYHIKaTUBHa, ieHTH]IKaliiHA. [H-
meepayiuna ¢yHKyis TONATaE B TOMY, 1110 CUMBOJIM 00’ €THYIOTh JIIOJIel y NIEBHI COLiaIbHi IPyHH
a00 CIIBHOCTI, 0 1IeHTU(DIKYIOTh 1HAMBIAIB 13 TI€I0 YW 1HLIOK Yoo abo CHUIBHICTIO (Ipo-
SIBJSIETHCS B HEBEPOATBHUX KeCTaX, [03ax, MiMilli). Peeyismuena ynkyis IOPUAAIHAX CHMBOIIB
HoJIATae, Ha Hall TODISA, Y TaKOMy. Y CHTYallii, KOJH HEOOXiJHO MIBHIKO 1 3pO3YMIJIO JTOHECTH
BHAMOTY JIO BEJIMKOI KIJIBKOCTI Cy0’ €KTIB, caMe CHMBOJIIYHA (hopMa CIYKHUTh JIJIS 3a0e3TMCUCHHS
CTHUCIIOCTI, YHI(IKOBAHOCTI, JJOCTYITHOCTI, EKOHOMIi MOBHHX 3ac00iB, a 0TXxe, e(eKTHBHOCTI Jii
MIPABOBOTO BeNiHHs. KomyHikamuena ¢yHKyis — CAMBOJ Hece TIeBHY 1H(QOPMAIIi0 JUIsl CBOTO IO0-
TEHIIITHOTO ajjpecara, KO PEIUITIEHT 3aTHUH /10 MI3HAHHS CUMBOITY 1 HOTO POYUTaHHS, OTKE,
CHMBOJ — (pyHIAMEHTAIBHUHN 3aci® iH(popMariifHoro oOMiHy MiX JIOABMH SIK y MEXax MEBHOI
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KyJBTYpHOI TpaauIlii, TaK 1 MK PI3HUMH KYJIbTypaMu. [0enmuixayitina ¢yynkyis TICHO TIOB -
3aHa 3 MONEPEHBOI, OCKIJIBKU 32 JOIOMOTOK IOPHJINYHUX CHMBOJIB Cy0’€KTH MpaBa HE Tilb-
KH MOXXYTb OPI€EHTYBaTHCS y CBITi MPABOBHX SIBUIIL, & i OTPUMYIOTh MOXKJIMBICTD 1IeHTH(]IKYBaTH
cebe, BU3HAYUTH CBOE MicCIle B KOJI WX sBHII. [loka3zyrouu macrnopT ado ciry»k00Be MOCBITUCHHS,
OJISITal0vH BIMCHKOBY (hOpMY, 3aBipsitOuM JOKYMEHT IEUaTKOI CBOET oprasizaiii, cy0’eKTH caMoi-
NeHTU]IKYIOTbCS y cepi mpasa, JeMOHCTPYIOTh BIaCHUH IpaBoBuii cTaryc. Lle crocyeTtsces i aep-
JKaBHUX CHMBOJIIB, IO € aTpUOyTaMH JIeP>KaBHOTO CYBEPEHITETY.

BucnoBku. CyuacHiii paBoBiii HayIli HeoOXiJHA OPraHiuyHO €MHA IHTErpaliiiHa KOHIEI-
1is TPaBOPO3YMiHHS, KA 3MOIJIa O BTUIMTH BCi OCHOBHI MEPEBar BiIOMUX HANpPsAMiB PO3YMIHHA
IpaBa i CTBOPUTH MOXKITUBICTB [UTS LITICHOTO COPUIHATTS IpaBa. BBaxxaeMo, 110 METOIOIOT I YHU I
MOTEHIIAN IHTETPATUBHOI KOHIICTIIT IPaBOPO3YMIHHS TOBUHEH BHCIIOBIIOBATH TaKi ii aCIeKTH:
1) BEKTOp Cy4acHOTO JEp>KaBHO-IIPABOBOTO PO3BUTKY, BiAMIOBIMTHHWN BH3HAHHSIM pPO3BHHECHOTO
MPaBOBOIO CTATYCy JIFOJMHM 1 TPOMaJsHUHA Ta BIAMOBIAANBHOI JepKaBH; 2) piBEHb PO3BUTKY
CYCHUIBHUX BIJHOIIICHb 1 CTaHy FOPUIMYHOT HAYKH; 3) peaibH1 yIpaBIiHChKI MOKIHBOCTI JUIS TTpa-
BO3aCTOCOBYIOUHX CYyO’€KTIB 13 METOI e(EeKTHBHOI periameHTalii cdep CycniIbHUX BiJIHOCHH;
4) 6iomoro-conianbHy IPUPOY JIOAUHH, TOOTO 11 MPUPOAHi MOTPeOH B MaTepialbHUX 1 TyXOBHUX
LIHHOCTAX; 5) €KOHOMIYHI YHHHHKH, SIKi COPUYMHSIIOTE MaTepiajbHi YMOBH JKUTTS CyCIiJIbCTBA;
6) BUCOKI MOpaJIbHI MOCTYJIATH | 11eajn, SKi BKa3ylOTh Ha Te, IO MPaBo Mae OyTH 3aCHOBAaHE Ha
BIYHHUX MOPAJIBHUX LIHHOCTAX 32 HE3MIHHOTO PO3YyMiHHSI iXHBOTO 3MiCTY.

3 momisAay IHTErpaTUBHOTO MPAaBOPO3YMiHHS, IOPUAMYHI CHMBOJIM — 1€, Ha Hally IyM-
Ky, IPaBOBi 3HAKHM COLIaJbHOI PEanbHOCTI Ta HOCIT ysBIEHHS MPO 00 €KTH (BOHM MO3HAYAIOTh
He Oe3MmocepeIHbO pedi, a YSIBICHHS PO HUX), IO (POPMYIOTHCS Ha PiBHI CYCIIUIBHOT T IHAUBITY-
AJIBHOT CBIJIOMOCTI SIK KOMYHIKATHBHI 3aCO0M KEpPiBHOTO BILTUBY JICP’KABH 1 NpaBa Ha JisJIbHICTb
Ta TOBEJIHKY JIFOJICH, a TAKOXK SIK KOAU(DIKOBaHI PEryISITOPH, IO 3a0e3MeUyOTh PYHKIIOHYBAHHS
Ta PO3BUTOK CydacHOi JiepxaBd. OCHOBHUMH (DYHKIIISIMU FOPUINIHUX CUMBOJIB € IHTErpalliliHa,
peryasSTHBHA, KOMYHIKaTHBHA, 1JICHTH(IKaIlITHA.

OTXe, IHTErpaTUBHUHN MiIX1J O TOCIIPKCHHS FOPUANIHUX CHMBOJIIB 3arajioM BiJIOBi-
JIa€ TEHJICHIIISIM CyJacHOi MPaBOBOi HAyKH IO/0 30JIMKESHHS Pi3HUX acIEKTiB MPaBOPO3yMiHHS,
ix crmiBicHyBaHHS Ta B3aemomii. [IpaBo siBisie coboro comianbHui (hEHOMEH, Y KOXKHOMY 3 HOTO
MIPOsIBIB HAsIBHI 1 1HINI, 30KpeMa, KOMYHIKaTHBHI O3HaKu. be3 mpaBoBoi koMyHiKanii BaXXKKO ysSBHU-
TH, HAIIPUKJIAJ], CTBOPEHHSI, MOMIUPEHHS i peaizalliio i/lealbHUX ysIBICHb Ipo npaso. Kpim toro,
BaXJIMBOIO € HE caMa KOMYHiKallis, a MOCTiiHa B3a€MOJIig PI3HUX OJHOYACHO B3a€MO3AJICKHHX 1
B32€MOIIOB’ I3aHUX MPOSIBIB MpaBa, 30KpeMa, IOPUIUYHUX CUMBOJIB 13 Cy0’ €KTaMH MpaBa.
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MPABO ®I3UYHOI OCOBU HA KOHCTUTYUIAHY CKAPTY B YKPATHI

VY crarTi J0CTIPKYIOTECS OHATTS ¥ 03HAKH MpaBa (i3udHOoi 000N Ha KOHCTUTY-
HiiiHy ckapry sk ¢opmy 3BepHeHHs 10 Koncruryuiitnoro Cyny Ykpainu. AHamizy-
€THCS BIIMIHHICTb NIpaBa 0COOM Ha 3BEPHEHHSI Bij 11 IpaBa Ha KOHCTUTYLIIHY CKapry
Ta 3MICT KOHCTUTYLiHHOI ckapru. IIponoHyeThcst aBTOpCbKe BU3HAUCHHS MpaBa (i-
3UYHOI 0cOOM Ha KOHCTUTYLIIHY cKapry Ta nopsaok ii moganus 1o KoncturyuiiiHo-
ro Cyny Ykpainu. /laroTbCsi BACHOBKH 1 PEKOMEHIAIlI.

Knrwwuoei cnosa: ¢opmu 36epnenns 0o Konemumyyiiinoco Cyoy Vkpaiuu, KoH-
cmumyyitina ckapaa, 03HaKu KOHCMUmMyyiuHoi ckapeu, 3Micm KOHCmumyyitinoi ckap-
2U, Nops00K NOOAHHSL KOHCTUMY YOI ckapau.

B crarbe nccnenyrores MoHATHE W MPU3HAKY ITPaBa (PH3HYESCKOTO JINIA HA KOHCTH-
TYLHOHHYIO jkano0y kak ¢popmy obpammenust k Koncruryrmonnomy Cyny YKpauHsI.
AHanusupyeTcs OTIIMYHE [TPaBa JINIa Ha 00paIleHUEe OT €ro IpaBa Ha KOHCTUTYIIMOH-
HYIO 5Ka00y ¥ Cofiep’KaHne KOHCTUTYIMOHHOI xano0sl. [Ipennaraercs aBTopckoe
oIpe/iesIeHUe MpaBa (U3HMUECKOTO JINIAa HAa KOHCTUTYLIMOHHYIO 5Kano0y U MOpsIoK
ee npeacrasneHus B Konctutyuuonnsiit Cyn Ykpaunsl. JlaroTcst BBIBOABL U PEKO-
MEHJIallUu.

Knrouesvie cnosa: popmor obpawenus k Koncmumyyuonnomy Cyody Vipauno,
KOHCMUMYYUOHHAS HCAN00A, NPUSHAKU KOHCIMUMYYUOHHOU JHCAnodbl, cooepicanue
KOHCMUMYYUOHHOU HCAN00b, NOPAOOK NPeOCmAasienuss KOHCIUMYYUOHHOU HCAI00bL.

In the article is probed concept and signs of right for physical personality on a
constitutional complaint, as a form of address to Constitutional Court of Ukraine.
The difference of right for personality is analysed on an appeal from its right on
a constitutional complaint and maintenance of constitutional complaint. Author
determination of right for physical personality is offered on constitutional complaints
and order of its presentation in Constitutional Court of Ukraine. Conclusions and
recommendations are given.

Key words: forms of address to Constitutional Court of Ukraine, constitutional
complaint, signs of constitutional complaint, maintenance of constitutional complaint,
order of presentation of constitutional complaint.
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Beryn. [IpoGnema nocimipkeHHsT KOHCTHTYIIIMHOTO MpaBa Ha 3BEPHEHHSI TPOMAaJIsH, HOTro
TIOHSTTS, BUAM 1 3a0€3MEUCHHS peaizallii JOCTiKyBatacs HayKOBISIMU 3arajlbHOTEOPETHYHUX
1 Tay3eBUX IOPUAWYHUX HayK. BHIOM KOHCTHTYIIHHOTO 3BEpHEHHS € KOHCTUTYNiHHA cKapra
K (popma 3BEPHEHHSA JI0 Koucrutymiitaoro Cyny YKpalHI/I (mami — KCY). HocnimkeHHs 10puand-
HOT IPUPOJIH, 3MICTY 1 MOPSAKY TIOJAaHHS KOHCTI/ITyHII/IHOI ckapru 10 KCY mae Baxiinse TEOpeTHY-
HE 1 IpaKTUYHE 3HAYCHHS A1 HAyKH KOHCTUTYyLiHHOro npasa. Opranizaiist po6otu KCY BHCBIT-
JIIOETBCST B IOPUIUUHIN JiTepaTypi pisHMMH aBTOpamu. Bapro srajgaru mpani: M.M. T'ynbraii,
M.I. Kozwobpu, A.M. Konopuis, B.®. Tloropinka, I1.M. PaGinosuua, B.€. Ckomapoxu, I.[1. Cni-
nenka, O.B. Cosrupi, B.JI. ®enopenka ta iH. Konctutyuis YkpaiHu 3aKkpilUIio€ MpaBo Ha KOH-
CTHUTYyIIITHE 3BepHEHHS (CT. 40) 1 IpaBo Ha KOHCTHUTYLIHHY CKapry sk ¢popmy 3BepHeHH: 10 KCY
(ct. 151-1). IIpaBo Ha KOHCTUTYLIHHY cKapry B YKpaiHi IIe He TOCIIiHKYBaIOC.

IMocTanoBka 3aBaaHHA. METOO JOCTIKCHHS € TIPaBo (Pi3HUHOT 0COOM Ha KOHCTUTYIIIHHY
CKapry Ta nmopsok ii moganus 1o KCVY. BianosiHo 10 MeTH, 3aBIaHHIM JIOCTI/HKEHHS €: a) aHaJli3
Tpaib aBTOPIB 111010 opraHizaiii podotu KCVY; 6) popMmyntoBaHHS MOHATTS KOHCTUTYIIIIHOT cKap-
ru K Gopmu 3BepHeHHs 10 KCVY; B) mporo3wuilisi BACHOBKIB 1 peKOMeH IaIlii.

PezyabraTH gocaizkeHHs. Yci MaroTh MPaBO HANPABISATH IHAWBIAYaJlbHI UM KOJCKTHUBHI
MICHMOBI 3BEpHEHHSI 200 0COOUCTO 3BEPTATHUCS JI0 OPTaHiB JIEPKABHOI BIIa I, OPraHiB MiCIIEBOTO
CaMOBpSIyBaHHsI Ta IOCAIOBHX 1 CITyKOOBHUX 0CI0 IIMX OpraHiB, 1110 3000B’s13aH1 PO3IIISTHY TH 3BEp-
HEHHS 1 1aTH OOTPYHTOBAHY BiIMOBIb y BCTAHOBJIEHUH 3aKOHOM CTpOK (cT. 40 KonctuTymii Ykpa-
fan). KoxkxHOMY rapaHTyeThcsl IPaBO 3BEPHYTHUCS 13 KOHCTUTYLIHHOIO ckaproto 1o KCVY 3 mincras,
ycranoBieHuX KoHncturyiiero Ykpainu, Ta y nopsaky, BusHaueHomy 3akoHoM. KCY Bupiurye nu-
TaHHS PO BiAMOBinHICTE KoHCTHTYIIT VKpaiHu (KOHCTUTYIIHHICTD) 3aKOHY YKpaiHU! 3a KOHCTHTY-
HIHOIO CKaproro 0coO0M, sIKa BBAXKAE, 110 3aCTOCOBAHHUN B OCTATOYHOMY CYAOBOMY pillIeHHI B 11
crpaBi 3aK0H YKpainu cynepeunth KoHcTutymii Ykpainu. MeToro 000X BUIIB KOHCTHTYLIHHUX
3BEpHECHb € 3a0€3MECUCHHS peali3allii KOHCTUTYIIHHUX TIPpaB i CBOOOJ JFOIUHK Ta TPOMaJISTHUHA.
KoHcTuTy1iiiHe 3BEpHEHHS MOXE aJIpeCyBaTHCS JIepKaBi, Cy0 €KTaM T'POMAJSTHCHKOTO CYCITTb-
CTBa 1 BIJIMOBIIHUM MIXKHAPOJIHHUM CYJIOBUM YCTaHOBAM YH BIIMOBITHUM OpraHaM MiKHApOIHHUX
oprasizamniif, 4IeHOM a00 YJaCHUKOM SKHX € YKpaiHa. KoHcTuryniiiHa ckapra aapecyeThCs JIHIIe
KCYVY i moxxe Oyt mogasa, sIKIIO BCi iHI HAIOHAJIBHI 3aCO0M IOPUANYHOTO 3aXUCTy BHUCPIAHO
(ct. 151-1 Konerurynii Ykpainu). [ 3’sicyBaHHS HOHSTTS 1 CyTHOCTI KOHCTUTYILIHHOI cKapru
sik (hopmu 3BepHEeHHs 1o KCY, 11 BiqMiHHOCTI Bi npaBa ¢i3uuHOi 0cOOH Ha 3BEPHEHHSI Ta 3HAUCH-
Hs 7151 3a0e3MeueHHs] KOHCTUTYLIHHIX CBOOO/I JIFOAWHY 1 TpOMaisHUHA B YKpaiHi CiliJl mpoaHalti-
3yBaTu IMpaili BYeHUX 110710 peopmyBanHsa opraHizauii podoru KCY, dopm 3sepHenns g0 KCY
TOLIO. 32 JAaHUMHU COLIIOJIOTTYHOTO OMUTYBaHH:, MpoBeaeHoro GoHI0M «I[eMOKpaTHqu iHimiaTH-
BI» Ha 3aMOBIIeHHS LIeHTpy momiTHKo- MPaBOBHX pe(1)0pM y pr,Z(Hl 2015 p., KCVY uninxxoMm noBipsie
mume 1% rpomansH Yipainn, 38,1% ykpainmiB 30Bcim He nosipsitots KCVY, 30,3% — TePeBaKHO
He noBipstoTh [1]. [ToBepryTH A0Bipy 10 KCY MOXHA JTUIIIE IIIISIXOM HOTO pe(bopMyBaHH;[ Ta mija-
HaTTs1 aBToputeTy KCVY y Hacenenns. PeopmyBanHs opraH13au11 1 mistmpHOCTI KCY posmnoyaocs
3 HaOpaHHAM YHHHOCTI BHeceHHMX a0 Konctmrymii YKpalHH 3MiH i3 INTaHb NMPABOCYAAS IiCIIA
30 Bepecus 2016 p. Ta 3 mpuiHATTIM 3akoHy Ykpainu Bix 15 rpymuas 2017 p. «IIpo Koncturyiii-
nuit Cyn Ykpaiam». Ha Hamry mymKy, BHECEHI 0 3aKOHOIABCTBA YKpAiHH 3MiHU CIPHSITUMYTh
TTiJIBUILIEHHIO )Z[OBipI/I 1o KCY 3 601<y HaCeJleHHS VKpa'iHH N HA3BAHOMY 3aKOHI 3aKPIIITIOETHCS
nopsaAok opranizauii Ta gismeHOCTI KCVY, ctarye cymais KCY, miactaBu i mopsaoK 3BepHEHHS
JI0 HBOTO, TPOLEYPY PO3IIALY HUM CIpPaB 1 BUKOHaHHA Horo piens [2]. Ha nymxy M. Ko3io06pu,
y LUIOMY B 3aKOHI BJIAJIOCS Mepeaaru crenudiky 1 mpupoay KOHCTUTYLIHHOIO CylIOYMHCTBA, aje
IIIe MarOTh MICIIE MTOJOKEHHS, IKi MOTpeOyroTh BockoHaneHHs [1]. A.M. Komoniit ta A.}O. Omiii-
HUK TiAKpecToTh, 110 KCY € opraHoM KOHCTHTYLIHHOT FOPUCIUKIIIT 1 3M1HCHIOE KOHCTUTYIIHHE
CYIOYMHCTBO, a HE TIPABOCYIIS, IO BIJIPI3HSIE HOTO BT CyMIB 3arajibHOi topucaukiii. EQpekTuBHe
3a0e3IeueHHs] KOHCTUTYIIIHIX CBOOOT JIFOJIMHY 1 TPOMaISTHIHA 0arato B YoMy 3aJIe)KUTh BiJI TIpa-
BUIBbHOI opranizamii pobotm KCVY 1 (¢yHKImiOHYBaHHS HOrO BHYTPINIHBOT isSUTBHOCTI
[3, c. 275-276]. Y 3B’s3Ky 3 no3umiero A.M. Konoist B4acHO 3rajgatu BucioBimoBanHs M. Kosro-
Opwu [4] 1 B. I'epremiiiauka [5], mo KCY crig BiTHOCHTH HE JIUIIIE 10 CYIOBUX, aJie i JI0 KOHTPOJIb-




ITIPABO I CYCIIIJIbCTBO Ne2/2018

HO-HAIISJIOBUX OPTaHIB JIepKaBH, SKi 3a0€3MeUyIOTh Y IMOIUTI BIIaJ peari3aliio GyHKIi CTpuMy-
BaHb 1 MPOTHBAT, 3/IIHCHIOIOTh KOHCTHTYIIIHHE CYIOYHMHCTBO, a HE MpaBocymis. [{ro x mo3wuiito
Bigctoroe 1 I1.B. Cremrok y crarti, npucBsueHii aHamizy poii ta micusgs KCY B cuctemi oprasis
Jep KaBHOI BIaau YKpaiHu, 30KpeMa Horo BIUTMBY Ha (DYHKI[IOHYBaHHS MEXaHI3My «CTPUMYBAHb i
MIPOTHBAr», a TAKOXK MOXKIMBUM IUISXaM YIOCKOHAJICHHS MPABOBOTO PETYIIOBAHHS isUIBHOCTI
€/IMHOTO OpraHy KOHCTUTYIiHHOT IOpI/IC):[I/IKLlﬁ B VKpa'l'Hi B npoueci ii YTBEP/UKEHHS SK CyqacHOT
KOHCTI/ITyIIII/IHOI nepxasu [6, c. 68]. Micito 1 poni KCY B MexaHi3Mi 3a0e311€UCHHST KOHCTUTY i}~
HUX TIpaB 1 cBOOOJ TPUCBAYCHE nucepraniine pocnimkenHs O.0. KpaBueHko, sika Gpopmymntoe
MIPONO3UILII0 IIOJJ0 CTBOPEHHS 1HCTUTYTY KOHCTUTYLIMHOI CKapr sIK HalHOUIbIl eeKTHBHOTO
cnocoly 3axucTy npas i cBooon monuuu [7; 8]. B.®. [Toropinko 1 B.JI. degopeHko BU3HAYAIOTh
KCY sk opran nep:kaBu 3a 3MiCTOM i ()OPMOIO HOTO TisUTBHOCTI B MEXaHi3Mi Jep)KaBHOI BIIaJIH.
3a 3mictoMm Horo misutbHOCTI KCY € opranom, mo 3a0esnedye 3axuct Koncrutymii Ykpainu Ta
TTOCHITIOE FOPUIMYHUI 3aXUCT MPaB 1 CBOOO JIFOJIMHM 1 TPOMAJISTHAHA, BUCTYIIA€ apOITPOM Y BHPI-
IICHHI KOHCTUTYIIHHUX KOHMITIKTIB MK TJIKAMH BIIAJIH, € OPTaHOM, SKHH 3/11HCHIOE TIOTIEPETHIH
(IpeBeHTHBHUI) 1 HACTYITHUM KOHCTUTYIIHHUNA KOHTPOJb. 3a ¢opmoro cBoei misuibHOCTI KCY €
€IMHUM KOJICTiaJIbHUM OpraHOM KOHCTHUTYWiHHOI fopucraukiii. KoHcTutymiliHe Cyqo4MHCTBO
B KCVY cknanaerscs 3 Takux craniit: 1) 3sepenns 1o KCY; 2) npoBakeHHs y cripaBax, 3a SKUMH
BIZIKPUTO KOHCTHUTYLIITHE MPOBAPKCHHS; 3) MPUUHATTS pimeHs 1 BUCHOBKIB KCVY [9, c. 424, 438].
I1.M. PaGiHOBUY, TOCIiAXKYIOUU NPABO HA CYJOBHUIl 3aXHCT NpaB i CBOOOJ, MiJKPECTIOE BasKIU-
BicTh pimiens KCVY miono peanizarii mpaBa KoxHOi 0COOMCTOCTI Ha MOJAHHS CKapru JI0 CyLy 4H
1HIIOTO OpraHy (cT. 55), Koy iX mpasa i cBOOOIU MOPYIIEHI a00 MOPYIIYIOTHCS UM CTBOPIOIOTHCS
TIEPEIIKOIN IS TX peaizaiii abo MaroTh MicIle iHIII 0OMEeXeHHs mpaB i cBoOo. Taki ckapru Imif-
JSIraroTh OE3MOCepeTHFOMY PO3MILIAY B cynax (CT. 8) HE3aNeKHO BiJ TOTO, Yi OyB BCTAHOBICHUHN
IHIIHH TIOPSIJIOK TX pO3MIIsAY MPUHHATAM paHiire 3akoHoM [10, ¢. 270]. B.€. Ckomapoxa BHOKpEM-
JIFO€ 3arajibHy CHCTEMY KOHTPONBHO-HAITISIIOBUX MEpKaBHUX OPTaHiB, pO3IVIsIIac iX MicIe B CHC-
TEMi OpraHiB JIEp)KaBHOI BIaJM, TEOPETUYHI MPOOJIEMH 1 TIOIISIIA BUCHUX Ha BigHeceHHs KCVY
JI0 KOHTPOJIbHO-HATVISIOBOT BII/I UM CAMOCTIHHOTO OpraHy Ta poOUTh BUCHOBOK, 1110 KCV € on-
HI€I0 3 TAHOK €IMHOT CYOBOI BT 1 €IMHUM OPTraHOM KOHCTUTYIIIHHOIT FOpUCIUKITii. BiH po3ris-
nae 3BepHeHHS 1 moganHs 10 KCY Ta iX cy0’€KTH, MUTaHHS NPUUHATTS 3BEPHEHb 1 TIOAHb 10 PO3-
IVIsLTy, BU3HAYAE MiACTABY BiIMOBH y BIAKPUTTI KOHCTUTYILIIHHOTO ITPOBAPKEHHS Y CIIPaBi 3a HUMU,
X BIJKJIMKaHHS, PO3KPUBAE IOPUIUYHY NPUPOY pileHb Ta BUCHOBKIB KCVY, a Takox oOcTaBUHH
JUIS 1X Ieperiisiay LUIAXOM BiIAKPUTTS HOBOTO IPOBAKEHHS Y CIIPaBi y 3B’ 53Ky 3 HOBOBHSIBIICHUMHU
o0cTaBUHAMHM, BH3HAYAIOTHCA OCOOHM, 3a 3asiBOI0 AKHX MOXKYTb IepenisagaTucs pilleHHS Ta
BUCHOBKH. B.€. CroMapoxa mpomoHye peKOMEH/IAIIIT M0A0: a) BAOCKOHAICHHS IOPSAKY hopmy-
BaHHA KCY, BU3HaueHHS CTPOKY MOBHOBaXXEHb HOTO CyA[IB, JOAATKOBUX COIialbHO-MaTepialib-
HUX TapaHTil iX JISUTBHOCTI; 0) HAIaHHS 3arajibHUM CyJlaM YCiX piBHIB mpaBa 3Beprarucs jjo KCY
JUIS. BUPIIIICHHS TTUTaHb MPO KOHCTUTYIIHHICT 3aKOHIB, 1HIIUX HOPMATHBHO-TIPABOBUX AaKTiB;
B) 3aMpOBAIKCHHS IHCTUTYTY KOHCTUTYIIIHOI CKapTyu Ta HajaHHS oBHOBakeHb KCY posmismarn
KOHCTI/ITYHII/IHI CKapri FPOMa/ISH TPO MOPYIICHHS X KOHCTHTYIIIITHUX TIpaB i CBOOO; T') yAOCKOHA-
JICHHS 1 parfioHami3amii KOHCTI/ITyHII/IHOFO TPOBA/UKCHHS, MPaBOBOTO PETY/TIOBAHHS MPOLETYPH
posmsiny cnpaB y KCVY, Bumor 1o 3MICTy Ta CTPYKTYpH MOTO PIillIeHb 1 BUCHOBKIB, TOPSJAKY iX
3actocyBanHd [11]. .11 Cnizenko gocmigus mUTaHHA Teopii 1 mpakTuku AisnbHOCTI KCY B KOH-
TEKCTi CBITOBOTO OCBiy B mporeci TrymaueHHs: Konctutyii Ykpainu. JlocmimxeHHs npobiaeMm-
HUX TIUTaHb TEOPii TIIyMaueHHsI KOHCTUTYIIT CIIPUAIIO PO3KPUTTIO 1 BA3HAYCHHIO OHATTS «TIayMa-
YEHHS! KOHCTUTYIII1», CITIBBIAHOIICHHS BUIIB 1 CITIOCOOIB TIyMa4yeHHS, BIUTUBY MOMITH3AIIHHUX Ta
MOJNITONOTI3AIfHAX TIPOIECIB TIyMadeHHs] KOHCTUTYWii. HuM TpoBeneHO neTanbHUN iCTOpH-
KO-TIPAaBOBUH aHali3 (PyHKIIIOHYBaHHS CHCTEMH TiiyMaueHHs: KoHcTutymiid B YkpaiHi, 11 cydacHUi
CTaH, TUHAMIKa B XOIi Jep>KaBOTBOPYOTO MPOIIECY, TCHACHIIIA PO3BUTKY Ta IMIEPCIEKTUB (PYHKITIO-
HYBaHHJ, 3aIIPONOHOBAHI BUCHOBKH 1 pEKOMEH/IAIIIT 3 METOIO YI0CKOHAJIICHHS CHCTEMH TayMadeH-
Hs Koncrutynii Ykpainu. BiH 70BiB 3Hauymry posib TIyMadeHHsS KOHCTHTYINI SIK IHCTPYMEHTY
3a0e3MedeHHs] pO3MNOAUTY Biall, MITPUMAHHS CHUCTEMH CTPUMYBaHb 1 MPOTHBAIL, 3a0e3MCUCHHS
npaB i cBoOon JromuHM Ta iH. Y 1uaHi Bu3HadeHHs Micis KCY B cucteMi po3mominy Biaja
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0COOITMBO BaXIIMBOIO € Tpobiema camooOmeskeHHs: KCY i yac iHTeprnpeTaiifHo1 TisuIbHOCTI Ta
Mex TrymadeHHs: Koncrurynii. Takumu mexxkamu 1.J]. CriieHKo BBajKae: a) Mexi BIJTHOCHH, IO 1X
peryimoe KOHCTHTyLu;I VYkpainy; 0) Mexy TIYMA4CHHS, IKa BU3HAYAETHCS NPUPOIOIO OPraHy KOH-
CTHUTYIIHOT FOCTHIIIT Ta HOTO MICIIEM B CUCTEMI PO3TOILTY BIIaJl; B) MEXKY TIYMAuSHHS, 1110 J0/1aT-
KOBO BU3Ha4a€eThes CT. 157 KoHeTuTynii Ykpainu; T) MexXy TIIyMadeHHS, 10 € JINIIE TTOI0KESHHIM
Koncrutynii Ykpainu, a ve ii poainamu i 1. A. [12]. .JI. Cnigenko y ctarti «IHCTHTYT KOHCTUTY-
LIHHOTO KOHTPOJIIO: METOAOJOTIYHI acleKTH AOCTIIKSHHS» NOCHITUB METOMOJOTIUHI aCIeKTH
HAyKOBOT'O PO3POOJICHHS IHCTUTYTY KOHCTUTYLIHHOTO KOHTPOJIIO, BU3HAYUB aKTyasbHI €JIEMEHTH
IHCTUTYTY KOHCTHTYLIHHOTO KOHTPOJIIO AK JOMIHAHTH JOCIIPKEHHA Ta OOTPYHTYBaB, 10 iX PO3-
VIS HA TEOPETUYHOMY PiBHI IaCTh 3MOT'Y ONTHMI3yBaTd i CUCTEMATH3yBaTH 3HAHHS PO KOHCTHU-
TYLIIHAN KOHTPOJIB, & B MPAKTUIHOMY aCIEKTi — MiABHIIATH e(DEeKTHBHICTh POOOTH, YCYHYTH a00
HIBEJIFOBATH HASIBHI JIeBiallii, HAOMU3UBIIH (OPMH CYCITIIBHOT OpraHi3ariii 0 iX i71ealbHOrO CTaHy
[13]. O.B. CoBrupsi, 3AIHCHUBIIN JTOCIIPKEHHS MPOEKTy 3akoHy Ykpainu «IIpo BHeceHHs 3MiH
1o Koncrutymii Ykpaiau mono npaBocyais» Bif 25 mucromnana 2015 p. B yacTuHi peopMyBaHHS
CTaTycy €JIMHOTO OpTaHy KOHCTHTYIIIMHOT FOPUCAMKINT YKpaiHH, 3ampoIioHyBaia peKOMEHallii
010 YIOCKOHAJICHHS: a) TIOPSIIKY YTBOPEHHS Ta MpunuHeHHs aismbHOocTi KCVY; 6) cuctemu ra-
pantiii mismpHOCTI cyaaiB KCY; B) KoMIleTeHIlii €IMHOTO OpraHy KOHCTUTYIIHHOI FOPUCIMKIIIT
VYkpainu. AHai3ylodun HOBENy 00 KOHCTUTYIiiHOI ckapru, O.B. CoBrups miaTpumye ayMKy
B.€. Cxomapoxu [11] mpo Te, 110 IHCTUTYT KOHCTUTYLIHHOI CKapry € Hall011b11 e(heKTUBHOIO (hop-
MOIO 3aXHCTY MpaB JroAuHHU. BoHa Takox miarpumye noszuuito M.M. I'ynbras [ 14], sxuii g iHCTH-
TYTOM KOHCTUTYLIHHOI CKaprd B Haylli KOHCTUTYLIHHOTO MpaBa MPOMOHYE PO3YMITH CYKYIHICTb
KOHCTHTYI[ITHO-TIPaBOBHX HOPM, IO BU3HAYAIOTH MiJCTABH MPOBAPKCHHS 32 KOHCTHUTYIIIHOO
CKaproro, 0COOIMBOCTI MIPABOBOTO CTATYCy HOT0 yYacHUKIB, MPEIMET OCKapKEHHsI, a TAKOXK pery-
JIOIOTH BIHOCWHM, TIOB’sI3aHi 31 CKJIaJaHHSIM, TONAHHIM, JOMYCKOM JO PO3IIIALY, BIIKPUTTAM
MIPOBAHKEHHS, PO3TIISAOM i YXBAJIICHHAM PIIICHHS 32 KOHCTUTYIIHHIMHI CKapraMy Ta MPaBOBUMHU
HaCIIiIKaMH TaKUX pileHb. BusHaueHHs npasa Ha KoHCcTUTYHiHHY ckapry O.B. CoBrups He mae
[15, c. 98-99].

OTxe, aHAIi3 HAYKOBUX 1 HOPMATMBHUX JDKEPEI OO IMOHSTTS MpaBa KOHCTHTYIIHHOT
CKapru Ja€ MOXKJINBICTh C(OPMYIIOBATH O3HAKH, IO XapaKTEPU3yIOTh Ha3BaHE NMPaBoO K GOpMy
3BepHeHHs 10 KCY. O3nakamu npasa ¢i3ndHoi 0coOM Ha KOHCTUTYLIHHY CKapry, Ha HaIlly TyMKY,
€: 1) MOXKIUBICTh 0COOH, siIKa BBaXKa€, 10 3aCTOCOBAHUI B OCTaTOYHOMY CYAOBOMY DillIeHHI B ii
crnpasi 3akoH Ykpainu cynepeuntbh Konctutyuii Yipainu, 3Bepuytucsa 10 KCVY; 2) MoxiIuBicTh
MOJaTH CKapry, AKILIO BCI 1HINI HallOHAJIbHI 3aCO0M IOPUAMYHOTO 3aXUCTy BHUEpIIaHo; 3) 3aKpi-
TUICHHS TTOPSIAKY TOaHHS KOHCTHTYLIHOT ckapru B Konctutyii Ykpainu Ta B 3akoHi YKpaiHu;
4) MMCbMOBE KJIOTTOTAHHS IIO/I0 NMEPEBIPKU HA BIAMOBIAHICT KOHCTUTYIT YKpaiHH (KOHCTUTYIIIH-
HICTh) 3aKOHY YKpaiHu (HOro OKpEMHUX TMOJIOKEHB ).

[IpaBo momanHs KOHCTUTYIIIHOI ckapru o KCY BuHHMKae B 0COOM y TaKMX BHITAJKax:
a) ocoba He 3aJI0BOJICHA pPe3yJIbTaTOM pIIIEHHs Cymy B ii crpai; 0) € MmiJICTaBH BBaXKaT, IO
3aCTOCOBAaHHMM B OCTaTOYHOMY CY/JIOBOMY DillleHHI B ii crpaBi 3akoH YKpaiHu (4u HOro yacTHhHA)
cynepeunts Koncrurynii Ykpainu; B) 38epHeHHs 10 KCY Mae Oyt y popMi MHCEMOBOTO KIIOTIO-
TaHHS. Y KOHCTHTyuiﬁHiﬁ ckap3i 3a3HavyaroThes: 1) mpisBuine, iM’s, o OaThKOBI (3a HaHBHOCTi)
rpoMajsiHIHA YKpaiHu, iHOo3eMIs Yi 0coOu 0e3 TpoMajisTHCTBa, azpeca 3apeecTpOBAHOTO Micus
MPOXKUBAaHHS 0COOM (st iHO3eMIIs Yu ocodu Oe3 TPOMA/ITHCTBA — Micus nepe6yBaHH$[) a TaKoX
HOMep 3aco0y 3B’ 3Ky, aJjpeca eIeKTPOHHOT MOIITH, SIKIIO TaKi €; 2) BIJIOMOCTI PO YIIOBHOBAXKEHY
oco0y, 10 i€ BiJ iMeHi cy0’eKTa mpaBa Ha KOHCTUTYLIWHY CKapry; 3) KOPOTKHHA BHKJaJ OCTa-
TOYHOTO CYIOBOTO PIIICHHS, B IKOMY OYyJIO 3aCTOCOBAHO BiIIOBIIHI MTOJOKCHHS 3aKOHY YKpaiHH;
4) ommc mepediry po3mIIay BiAIIOBIIHOI CIIpaBH B Cynax; 5) KOHKPETHI MTOJIOKEHHS 3aKOHY YKpa-
THHM, SIKI HAJIC)KUTh TICPEBIPUTH Ha BiMOBIIHICTh KOHCTUTYIIT YKpaiHu, Ta KOHKPETHI TIOJOXKEHHS
KonctuTymii Ykpainu, Ha BIOBITHICTD SKHM HaJIC)KUTh TIEPEBIPUTH 3aKOH YKpaiHu; 6) oOrpyH-
TYyBaHHS TBEPIDKCHb I0JI0 HEKOHCTUTYIIIHOCTI 3aKOHY YKpaiHH (MOTO OKpEMHX ITOJIOKEHB) 13
3a3HAYCHHSM TOTO, SKE 3 TapaHTOBaHUX KOHCTHTYIII€I0 YKpalHU ITpaB JIIOAMHH, Ha TyMKy Cy0’€KkTa
IpaBa Ha KOHCTHUTYLIHHY CKapry, 3a3Haj0 MOPYIICHHS BHACIIIOK 3aCTOCYBAaHHS 3aKOHY; 7) BiJo-
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MOCTI TIpO JIOKYMCHTH i MaTeplaJm Ha K1 TOCHIAETHCS Cy6 €KT TIpaBa Ha KOHCTI/ITyI_IlHHy CKapry,
i3 HaTAaHHAM KOMIiH INX JOKYMEHTIB i MaTeplamB 8) nepenn( JOKYMEHTIB 1 MaTeplamB 110 J1oa-
10Thes1. Kortist 0cTaTouHOro Cy10BOTO pillleHHS Y CIIpaBi cy0’€kTa MpaBa Ha KOHCTUTYIIHHY CKapTy
Mae OyTH 3acBiJJ4€HA B yCTAHOBICHOMY IMOPSIKY CYZOM, 110 Horo yxBanuB (cT. 55) [2]. Ha Hamy
JTIyMKY, CITijl IONOBHUTH CT. 55 1. 6, JOMaBIIH TICIs «IIpaB» CIIOBa «i CBOOOI 1 Aalli 32 TEKCTOM.
Bignosigno no craructuynux aanux KCVY, tepminom Ha 23 uepBHs 2017 p. no KCY wHaniinuio
103 xKoHCTUTYLIHHI ckapru. MOXIIHBICT TOJATH cKapry (isuuHa ocoba Mae, SIKIO BCi 1HIMI Halli-
OHAJbHI 3aCO0H IOPUIMYHOIO 3aXUCTY i IpaBa UM CBOOOIU BUUEPIAHO 1 SKIIIO B 0COOH € OCTATOU-
HE CyZ0BE PIIIEHHS Y CIPaBi, SIKE 3aCBIJUEHE B YCTAHOBICHOMY IOPSIKY CY/IOM, 1[0 HOTO yXBaJIUB.
[opsmok momanus koHCTUTYLIHHOT ckapru mo KCY 3akpimtoerses B KoncTutymii Yipainu Ta
B 3axoHi Ykpainu «IIpo Koncruryunitinuit Cyn Ykpainu» Big 13 mumas 2017 p. [2]. 3akoH 3akpi-
IIUB TTOPSIOK TIONAHHS MICEMOBOTO KJIOMOTAHHS IOAO TEPEeBipKH Ha BiAmoBinHiCTE KoHCTHTY-
i Ykpainu (KOHCTUTYIIHHICTB) 3aKOHY YKpaiHu (Oro oKpeMHUX TOJIOKEHbB) Ta Cy0 €KTIB MpaBa
Ha KOHCTHUTYIIHHY ckapry. Cy0’ekToM IpaBa Ha KOHCTHTYIIIHHY CKapry € 0ocoda, sika BBaXKaE, 110
3aCTOCOBAaHUM B OCTATOYHOMY CYJIOBOMY pIllIeHHI B 11 cripaBi 3ak0H YKpaiHu (Moro okpemi moso-
JKeHHs) cymnepeunts Konctutymii Ykpainu. [lo cy0’exTiB mpaBa Ha KOHCTHUTYIIiIHY cKapry HE Ha-
JeXaTh OPUIUYHI 0coOu myOnigyHoro mpaea. KoHcTutyniiiHy ckapry ¢izndyna ocoba mignucye
ocobucro. SAxmo cy0’ekToM MpaBa Ha KOHCTUTYIIIHY cKapry € nie3gatHa ¢izndyHa ocola, sKa 3a
CTaHOM 3710pOB’s 00 (Hi3UYHOIO BaJOKO HE B 3M031 0COOUCTO MiAMICATH KOHCTUTYLIHHY CKapry, ii
HiANUCY€e YIIOBHOBA)KCHA B YCTAHOBJIIEHOMY 3aKOHOM MOPSAKY 0c00a, 110 i€ Bif if iMeHi (cT. 56)
[2]. 3 meTor0 mpuitHATTS edexTuBHUX 3MiH 10 KoHcTutynii Ykpainu ta 3akoHy Oys0 mpoBerne-
HO psif HaykoBHX 3axoxiB. Cepex HUX ciif Ha3Batu i mposeneny 18 rpymas 2015 p. y m. Kuesi
MixHapoIHy HayKOBO-IIPAKTUYHY KOH(EPEHIIIIO 3 THTaHb 3aIPOBaKCHHS KOHCTHTYIIIHOT CKap-
rH B YKpaiHi. 3aXiJ MPHUCBIYCHO MUTAHHIM 3alPOBAKCHHS 1HCTUTYTY KOHCTHTYIIHHOI CKapru
B YKpaiHi, BUBUCHHIO JIOCBITy 1IHO3EMHHX KOJIET, 30KpeMa 00 3MiH JI0 KOHCTHTYIIIT Ta BiAMOBII-
HOTO 3aKOHOJIaBCTBA, ONTHMI3aIlii CTPYKTYpH Cy[y Ta anapary, MOKJIHBOTO 30UIbIIICHHS HaBaH-
TaXEHHS Y 3B’S3KY 13 3alpOBaJKCHHSM KOHCTHUTYIIHHOI CKaprH, iHIIMX MPOOJEMHHUX ITHTaHb,
3 SKMMHU CTHUKAQJIUCS CyIH Yy CBOIH IiSUTBHOCTI B CBITJI 3aIpOBaKCHHS KOHCTUTYLIHHOI CKaprHy,
Tomro. Y poboti koH(pepeHiii B3sun yyacth [onosa ta cynai KCY, cynni KCV y Biacrasii, 04iib-
HUKHU 1 Cy[Jli OpraHiB KOHCTUTYLIHHOI topucaukiii: [pys3ii, Jlarsii, Jluteu, Monnosu, [Tonbi,
MpEeICTaBHUKY MIKHAPOAHUX Oprasizaiiii — Opranizaiii 3 6e3nexu Ta cniBpoOITHUITBA Y €Bpori
(OBCE), Himeupkoro ®ony Mi>XHApOIHOTO MpaBoBoro cmiBpoOiTHULTBA, USAID. 3anpouieni
Takox 3acTynHuk [aBu Anminictpauii [lpesunenra Ykpainu, cexperap Koncrurymniitnoi Komicii
O. dinaros, npenctaBHuky HarioHanbHOT akaeMii MPaBOBUX HAayK YKpaiHHM Ta BHIIUX HABYAJIb-
HUX 3aKJIAJIIB, CKCIICPTH B rary3i KOHCTHTYLiHOTO TpaBa. Tak, romosa Koncruryunifinoro Cymy
I'py3ii 3a3Ha4MB, 1110 TeMa KOH(PEPEHIIT € HAA3BUYAHO BaXKJIMBOIO, aJKEe KOHCTUTYIIIHA cKapra
€ HaHOUTBIIIO rapaHTIE MpaBoCyms. SIKIIo TOBOPHTH TIPO I'pysiro, To maiixke 70% KOHCTHTY-
iffHIX cKapr rpoMazstH KoHCTHTYIIHIM Cymom I py3ii po3risnaThCs. CTATHCTHKY MOKpanye
PiBEHD IOPUAMYHOTO O(POPMIICHHS KOHCTUTYIIMHUX CKapr i, OCKIIBKH BiH 3HAYHO MOKPAIIUBCS,
OUTBIIICTD TPOMAJISTH MAIOTh 3MOTY 3BEPHYTHUCS 1O KOHCTUTYIIHHOTO paBocyaas [16]. OdinpHuK
KCYVY 10. baynin migkpecius, mo Ha KOH(pEpeHIlii KOpUCHUM 0y10 0COOHCTE CIIJIKYBAaHHS CY/IIB
Koncturymiitnoro Cyny YkpaiHu, npeacTaBHHUKIB yKpaiHCHKOI IMpaBOBOi HAyKH 31 CBOIMH 3apy-
Oi>kHMMU KoleraMmu. BiH BUCIOBUB cnofiBaHHs, o B3aeMuHu KCY, crpykryp OBCE B VkpaiHi,
OpraHiB KOHCTHTYLIHHOT FOPUCIUKLIT 1epKaB y4acHUKIB Acollianii KOHCTUTYLIHHOTO MPaBOCYIAs
KpaiH perioniB banriiickkoro Ta YopHOro MOpiB TpUBaTUMYTh 1 B MallOyTHBOMY [16].

BucnoBkm. 1. [IpaBo ¢i3ngHOi 0cOOM Ha KOHCTHTYIIHHY CKapry — Ii¢ 3akpimieHa B KoH-
CTHTYILII Ta 3aKOHAX YKpalHH MOXIHBICTh ocodu momaru 10 KCY muchbMoBe KIONMOTaHHS MO0
nepeBipky Ha BiAMoBiAHICTh KoHcTHTyii YKpaiHu (KOHCTUTYIIHHICTB) 3aKOoHY YKpaiHu (ioro
OKPEMHX ITOJIOKEHB), 0 3aCTOCOBAHUN B OCTATOUHOMY CYJOBOMY DIllICHHI B 11 CIpaBi, SKIIO BCi
IHIII HAI[IOHAJBHI 3aCO0W IOPHIUYHOTO 3aXKMCTy BU4epraHo. 2. O3Haku npasa (izuuHoi ocoOu Ha
KOHCTHUTYIIIHY CKapry: a) MOXKIUBICTh OCOOM, SKa BBaXKa€, 110 3aCTOCOBAHHMU B OCTaTOYHOMY
CyII0BOMY pilIeHHI B ii cmpaBi 3akoH YKpaiHu cymepeunTh KoHcTuTyrii Ykpainu, 3BepHYTHCS
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10 KCV; 6) MOXKIIHBICTB ITOJIATH CKApTYy, SKIIO BCI iHIIT HAI[IOHAIBHI 3aCO0H IOPUINYHOTO 3aXHCTY
BHYEPIIAHO; B) 3aKPIIUICHHS TOPSJIKY TOJaHHS KOHCTUTYIIHHOT ckapru B KoHctuTynii Ykpaiau
Ta B 3aKOHI YKpaiHW; T) MACHMOBE KJIOTIOTaHHS IIOJ0 TEPEeBIpKH Ha BiAMOBiAHICTE KOHCTHUTY-
1ii Ykpainu (KOHCTUTYIIHHICTE) 3aKOHY YKpaiHu (HOTO OKpEeMHX ITOJIOKEHB). 3. 3amponoHoBaHi
32 TEKCTOM BHCHOBKH 1 PEKOMEHALIT CIPUSTUMYTh YAOCKOHAJICHHIO TPABOBOTO PETYTIOBAHHS TO-
PSAKY MOJAHHS KOHCTUTYLIHHOT ckapru 1o KCY.
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ITPABOBA PEIVTAMEHTANIIA CUCTEMU JEP)KABHUX 3JIOYNHIB
HA YKPAIHCBKUX 3EMJIAX YV IKEPEJIAX ITPABA KOPOJIIBCTBA
IHOJBCBKOI'O TA CTATYTI BEJIMUKOI'O KHA3IBCTBA JIUTOBCBKOTI'O 1529 P.

CrarTs IpUCBSYCHA aHAJIIZY PO i MICIII CHCTEMH JACPKaBHUX 3J0UMHIB Y IPaBO-
BOMY 1 CYCHIJIBHOMY XHTTi YKPaiHCHKHX 3eMeNb y MOJIbCHKO-TUTOBCHKY 100y. Y Hilt
BCTAHOBJICHO, 1110 B 3aKoHOAaBcTBI KopomisctBa Ilonscekoro Ta CraryTi Benmkoro
KHs31BCcTBA JIuTOBChKOTO 1529 p. icHYBama cucTeMa KapaHHX AisHb, SKi MOCSTall
Ha OCHOBH JIEPXKABHOTO Jaay 1 3a Aki Oynu nependadeHi cyBopi mokapanHs. Takox
y CTaTTi MpPOaHaNII30BAHO OCHOBHI CKJIAJU JEP>KAaBHUX 3JIOUUHIB y JOCIHIIKYBaHY
1100y, a TAKOXK CUCTEMY MOKapaHb 3a IXHE CKOEHHS.

Knrouosi cnosa: Koponiecmso Ilonvcoke, Cmamym Beauxoeo kuaziecmea Jlu-
moecvkoeo 1529 p., cucmema nokapaimb, OEpHCAGHT 3N0HUHU, OEPIHCAGHA 3paAdd, me-
ua 00 80poJICOT KPAiHU, KPUMIHATLHA GIONOBIOATLHICTb.

Crarps TOCBAIICHA aHATM3Y POJIM U MECTa CHCTEMBI TOCYTapCTBCHHBIX MPECTY-
IUICHUH B TTPABOBOM M OOIIECTBEHHOM KHU3HHU YKPAUHCKUX 3eMEITb B TIOJIbCKO-TTHTOB-
ckuit mepuos. B Hell ycranosneHo, uTo B 3akoHoAarenscTBe Koponescrsa [Tonsckoro
n Craryte Benukoro kaspkectBa JIutoBckoro 1529 1. cymecTBoBana cucrtema Haka-
3yeMBbIX JICSTHHIA, KOTOPBIE MOCSTAIN Ha OCHOBBI TOCYIapCTBEHHOTO CTPOS U 32 KOTO-
pbie OBLIHM MPENyCMOTPEHBI CYpOBBIE HakazaHUs. Takxke B CTaTbe MpOaHAIM3UPOBa-
HBI OCHOBHBIE COCTaBbI TOCYAaPCTBEHHBIX MPECTYIUICHUH B MCCIIEAyEeMbIl TIEpUOI,
a TaKKe crcTeMa HaKa3aHWH 3a UX COBEpLICHHUE.

Knrouesvie crosa: Koponescmeo Ionvckoe, Cmamym Benukoeo kusisgcecmea Jlu-
moeackozo 1529 2., cucmema naxazanui, 20cy0apcmeeHuvie npecmynierus, 20Cyoap-
cmeeHnas usmend, 0e2cmeo 80 8pAICECKoe 20Cy0apCcmeo, Y20n06HAsL OMEEMCMEeH-
HOCHIb.

The article is devoted to the analysis of the role and place of the system of state
crimes in the legal and public life of Ukrainian lands in the Polish-Lithuanian period.
It established that in the legislation of the Kingdom of Poland and the Statute of
the Grand Duchy of Lithuania in 1529 there was a system of punishable acts that
encroached on the foundations of the state system and for which severe penalties
were provided. The article also analyzes the main components of state crimes in the
period under investigation, as well as the system of penalties for committing them.

Key words: The Kingdom of Poland, the Statute of the Grand Duchy of Lithuania
in 1529, system of punishments, state crimes, treason, flight to the enemy state,
criminal responsibility.




Po36ydosa depicasu i npasa: numanns meopii ma KOHCMUmMyyitiHoi npakmuxu

Beryn. YV nporieci po30yI0BH CyBepeHHOI 1 He3ale:KHOT YKPaiHChKOI Iep:KaBU 1CTOPUIHE
MUHYJIE, IPAaBOBa CIIAJIINHA YKPATHCHKOTO HAPOIY BiirpaloTh BaXIUBY poib. Cepen Oararbox
ICTOPHKO-TTPaBOBHX SIBHII] BEJMKE 3HAUCHHS IS IOPUANIHOI HAyKH Ma€ AOCHTIPKCHHS CHCTEMH
KPUMIiHAJIBHUX 3JIOYMHIB Ta TTOKapaHb B3araji Ta JICP)KaBHHUX 3JI0YMHIB 30KpeMa. AKTyaJbHICTH
JIOCITPKEHHSI 3yMOBITIOETHCS KIJTbKOMA TPUYHUHAMU.

[To-mepiiie, HasiBHI CHOTO/IHI JJOCIIPKEHHS HEAOCTATHBO BiITBOPIOIOTH CTAHOBJICHHS 1 PO3-
BUTOK CUCTEMH JIEPKABHUX 3JI0YHHIB B iICTOPil YKpaiHCHKOTO MpaBa. Y HAayKOBUX Mpallsx, sK mpa-
BUJIO, 1151 TPOOJIEMAaTHKA BUCBITIIOETHCS (hparMEeHTapHO.

[o-gpyre, y cydacHiii YkpaiHCbKiil nepskaBi BiOyBalOThCS CKIIQJHI 1 HEOAHO3HAYHI MPO-
necu peopMyBaHHS CUCTEMH KPHMiHAIFHOTO MpaBa: MPUHHATTS HOBUX HOPMATHBHO-ITPABOBHX
aKTIB CIIpHsIE IEMOKpATH3allii Ta TyMaHi3amii cepu mpasa, HOro MPUCTOCYBaHHIO 10 BUMOT ChO-
TOJICHHS, IO pealliil MOBCAKICHHOTO YKUTTA 3 YpaXyBaHHAM THX YNHHUKIB, SIKi CKIIAIHCS Y cydac-
HOMY CBITI. 3 OISy Ha BOKJIMBI IEPETBOPEHHS Y BITUYM3HIHOMY MpaBi 3HAYYIIUM 1 aKTyaTbHUM €
3IIACHEHHS I[bOTO 1CTOPUKO-TIPABOBOTO JIOCIIIKEHHSI.

[TuTaHHs iICTOPUYHOTO PO3BUTKY CHCTEMHU KPUMIHAIBLHOTO MIpaBa YKpaiHH B3arali Ta Jiep-
JKaBHHUX 3JI0YMHIB Ha YKPATHCHKUX 3EMIISIX Y IOJIbCHKO-JIUTOBCHKY 30KpeMa Oyl MpeaMeToM
nocrimkens 6ararbox Buennx: FO. Bapmaxa, 1.1. Boiika, M.B. €nypa, ILI1. 3axapuenka, F0.B. Ko-
nuk, K.E. JIuBannesa, [.A. Manunoscwkoro, [1.I1. My3uueHnka ta iH.

IMocTanoBka 3aBaaHHs. MeTOIO CTaTTi € BUSBICHHS iICTOPUYHHUX 3aKOHOMIPHOCTEH 3apo-
JOKEHHSI CUCTEMH JepKaBHUX 3JI0YMHIB HA YKPaTHCHKUX 3€MIIX Y MOJIbCHKO-JIMTOBCHKY 00y Ta
iXHbOI permaMeHTauii 3a Hopmamu jkepen npaBa KopomniBersa Ilonbcekoro ta Craryty Benu-
Koro KHs3iBcTBa JIuToBehkoro 1529 p. s MOCATHEHHS MOCTAaBICHOI METH Oyl BH3HAUCHI Taki
3A60aHHS:

— BCTAHOBHUTH, SIKi caMe CKJIaJH Jep)KaBHUX 3JIOYMHIB iCHYBAIW Ha YKPaiHCHKHX 3eMILIX
Y TIOJIbCHKO-JTUTOBCHKY JT0OY Ta MICTHJIMCS y BIIMOBITHUX JDKEpeTax Mpasa;

— BUSIBUTH, K1 YMHHUKYU BIUIMBAIH Ha (DOPMYBaHHS JaHOT CHCTEMH 3JIOUMHIB Y JTOCIIIKY-
BaHU 1epion;

— BU3HAYUTH, SIKI IOKapaHHS 3aCTOCOBYBAJIMCS JI0 OCI0, IO CKOIIM J]aHi 3TI0YHHU.

Pe3yabraTu gociimkenns. Y Ioixscekomy Kopomisersi XIV cT. BinOyBanucst CTaHOBJICH-
HS 1 PO3BUTOK HOPM Ta IHCTUTYTIB KPUMIHAJIBHOTO NIPaBa B3arani if iHCTUTYTY Aep>KaBHUX 3JI0YHU-
HiB 30kpeMa. [linTBepKeHHIM IIbOT0 cTanu HopMu Bicnmuipkoro cratyty 1347 p., [ToBHOTO 3BOIY
craryTtiB Kasumupa Bemnukoro 1420 p., [IborpkiBcbkoro craryty 1347 p. Ta iHIIUX HOPMATUBHUX
aKTiB, 110 TIepe0adany BiIOBIIAILHICTE 32 MPABOMOPYIICHHS, SIKy BCTAHOBJIIOBAIH BiJ IMEHI
Jep>KaBU KOPOTiBChKI YAHOBHUKH.

Cuin 3a3HaYMTH, IO, BIIIOBIAHO 10 MOJOKEeHb Bicnuipkoro craryty 1347 p., HaBaKIuM
BH3HABABCS 3JI0YMH TIPOTH JIEPXKaBH, SKUH repenbadaB IisSTHHS, CIPSMOBaHI IMPOTH MOIBCHKOTO
KOpOJIsi, 30KpeMa 3aMax Ha Horo xHuTTs. [lombchka Bitaa nepeciiyBaia i 3a TaKAi 3JI09HH, 1110 3a-
IPOXKYBaB 3aralibHOZICP)KaBHUM iHTEepecam, — 3paxy. OcoOnmuBuMu GpopMamMu 3paau Oyiiu TiepeiaH-
HS 3eMJIi CYIIPOTHBHUKOBI 200 BBEICHHS BOpOTA B KpaiHy. 3 MOHATTAM 3paaH OB’ S3yBAIN TAKOK
OyHT NPOTH KOPOJIS.

Henoxopa Biaji BBaxkanacsi KpuMiHaJIbHO-KapaHow. BoHa mMorma OyTu 31ilicHeHA 1 JIi€r0
(3acTocyBaHHS ()i3UYHOT CHIIM JJIsl TIEPENIKO/KAHHS JiSUIBHOCTI CIy)00BOi 0cO0M), 1 Oe3isiib-
HICTIO (HEBHUKOHAHHS HakasiB mocanoBoi ocobu). HemoBara 1o Bnaau Oyna KpuMiHajdbHO-Kapa-
HOIO, SKIIIO BOHA CTOCYyBajacs KOpojs uu cyny. POopMOI0 BUHHM Yy IUX ABOX 3JI0YMHAX MIT OyTH
nuiie ymucen. [IboTpkiBebkuil cratyT 1347 p. HemoBaroro A0 BiaJd BU3HABaB OTOJICHHS Meya
B IIPUCYTHOCTI TOJILCHKOTO KOPOJIsL. SIKIIO B MpoIieci BUNHEHHS i€ Aii HIKOro He OyIio MopaHeHo,
MOJBCHKUH KOPOJIh MaB IPAaBO TOMUITYBaTH 3JIOYHHII, B IHIIOMY BHITAIKY Kapa Oyja HEeMUHYYOIO.

Cepex 31M0UMHIB IPOTH OCHOB JiepaBu Bicnuipkuii ctatyT 1347 p. BUAUIAB JHIIE OTHH —
MOPYIICHHS 000B’ 3Ky HECCHHS BIHCHKOBOT Ciry:x0H. CT. 8 IIbOT0 aKTa BU3HABAJIA Cy0’ EKTOM TaKo-
TO 3JIOYMHY BOJIOJIBIIIB 36MChKOI BIIACHOCTI, 3000B’I3aHUX HECTH BiHICHKOBY ciryxk0y [1, c. 293].

Jlo okpeMoi Kareropii JiepKaBHUX 3JI0YHHIB MTOJIBChKE 3aKOHOAABCTBO BIJIHOCHIIO MTOCAIOBI
3nmounHU. [lonbebke KOposiBCTBO KpUMiHABHO-TIPABOBUMH HOPMAaMH TapaHTyBaJl0 Oe3MeKy
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B JICPIKaBi, 30KpeMa 3aXHIIAJIO BiJl 3IOBKHUBAHb MOCAIOBUX 0CI0 BiIa10r0. OCOOIUBO Kapaaocs BH-
MaraHHs xa0apa. [TokapaHHs 3a xabap nependoavyano 3BUTbHEHHS 3 MOCAIHN Ta HAHECCHHS BUHHOMY
KJeiiMa Ha oonuyus [7, ¢. 184].

OcoOMMBUM BUIIOM JICPKABHUX 3JI0YMHIB 3aKOHOAABCTBO [lombchkoro KopomiBcTBa Hazu-
Ba€ 3JI0YMHHM MIPOTH JCPKABHOT Ka3HH, aJKE caMe IIi 3I0YMHHA HAHOCHIIH IIKOy €KOHOMIYHIH cTa-
OinbHOCTI Ta O6e3neni nepxasu. [lopauii 381 cTaryTiB Kazumupa Benukoro BiqHOCHB 10 37TI0YHMHIB
MIPOTH CKapOHUII HE3aKOHHE BHIOOYBaHHS COJIi 3 KOPOJIIBCHKUX KOTAJICHb, 3aXOMJICHHS YHHOBHU-
KaMHU YaCTUHU JOXOIB, 110 HAJIEXKalll CKapOHUIll, BUKOPUCTAHHS B 00iry iHO3eMHOT MOHETH (11e
10YasI0 BBAYKATUCS 3JIOYMHOM TICIS €UKTY PO MPUMYCOBE 3apOBaHKEHHS BITYM3HSIHOI MOHE-
TH), (panparBoMoHeTHHITBO. DanpiryBands MoHeT y [amauni B ckiani [lomscbkoro Koponis-
cTBa OyJIO MMOLIMPEHUM 3JI0YMHOM, OCKUTBKH TE€XHOJIOTISl BUTOTOBJICHHS MONBCHKUX IpolIeH Oyna
Iy’Ke TIPOCTOI0. 3pOCTaHHs KiTbKOCTI 3JI0UHMHIB 13 (halbITyBaHHI MOHET 3MYCHIIO TIOJIBCHKY BIATY
BJIATHCS 710 HA/I3BUYAHHUX 3aX0/iB. OHUM i3 HUX CTaJIO MOCHICHHS OKapaHHS 32 BUNHCHHS ITHO-
ro 3nmo4ynHy. Hanaii ¢anbIimmBoOMOHETHHKIB 1 0€10, KOTPI PO3IMOBCIOIKYBAIH IMiPOOICHY MOHETY,
HE3aJIeKHO BiJ 1X CTaHOBOI HAJE)KHOCTI, MaJM 3aCy/UKyBaTh JIO0 CITAJICHHS Ha BOTHHI. BxkuTi
3aX0J/IM IPUHECITH TTO3UTUBHI HACIIJIKH, OCKUTEKU BIPOMOBK X VI CT. B aKTOBHX JKEpenax Manxe
HE MPOCTEXKYIOTHCS 3raJIki po QanbinryBaHHs rpoureid. Jlumre 1579 p. 6yno crpaueHo JIbBIBCHKO-
ro toBenipa Jleonapaa Marisiexa, sikuil 3aiimMaBcs migpookoro rporieii [10]. ¥ cknaai MOHETHUX
ckap0iB, 1m0 aatyroThes X VI cT., hanpiinBi HOMiHAIN TaKOXK Maike He TPaIUISIOTHCS.

BasxiuBuii eTan po3BUTKY CUCTEMH KPUMIHAJIBHOTO NPaBa i IHCTUTYTY AEp>KaBHUX 3JI0UH-
HiB IPUIIaJIa€ Ha epiof nepedyBaHHs YKpaiHChKUX 3eMellb Y ckiiaai Benukoro kHsa3iBcTBa JIMTOB-
cpkoro ta Peui [TocnionuToi.

VY npyrii monoBuHi XIV CT. 3HaYHa yacTHHA yKpaiHChKHX 3eMenb (Bosmab, UepHiroro-
Cisepumna, [Tomimsa, Kuismuan) Oyina npueaHana g0 ckiaxy Bemwkoro kusa3iBcTBa JINTOBCHKO-
ro, mo mnpuBesio J0 (opmyBaHHS JINTOBChKO-PychbKoi JiepkaBH, OIHIE] 3 HAWBIUIMBOBIIIMX Ta
HaliquHAMIvHIINX aepkaB CepenapoBiuHoi €Bpomu. Ll nep:xaBa gocsrHyrna, sK I TOTO 4acy,
BHCOKOTO PIiBHSI PO3BUTKY 3aBISIKH TOMY, IO 3/1MCHIOBaJa pO3yMHY MOJITHKY, OEPEeKHO CTaBH-
Jacs 10 MPaBOBUX 1 KyJABTYPHUX HaJg0aHb HApOAIB, IO YBIHIUK 10 ii CkiIaxy, BHKOPHCTOBYBasIa
JiepKaBHUM T0ocBi iHmUX kpain. [lepion JIutoBchKo-PychKoi nepxaBu y nmpaBoBiii cdepi xapak-
TEpU3YBaBCs IEBHUMH 0COOIUBOCTSAMH, TOIOBHOIO 3 IKMX OYyJI0 IOMiHYBaHHS PYCHKOTO IIpaBa, 110
CTaJI0 OCHOBOIO BCi€l MpaBoBoOi cucTeMu Bennkoro kus3iBeTBa JIutoserkoro y XIV — XV cr.

Buacninok yknagenns Jlrooninebkoi yHiT 1569 p. yrsopuinacs Piu ITocnonuta Ta OyB 31iiic-
HEHUH TIepepo3noALT yKpaiHChKUX 3emelb: 10 [lonbebkoi Koponu Bimiiinuia I'anuanna, XoaMIm-
Ha, Bonmuns, [oaims, bpaunasmuna, 3a JIMTBOIO (3 €THIUHUX pralHCBKI/IX 3eMerib) 36epernnc51
Bepecreitnna Ta [linmmaa. JlroOmiHchKa yHIS Malla HEraTHBHI HACTIIKU UTS YKpaiHH, OCKITBKA
3aIovaTKyBalia MpoIec eKCIaHcii MOIbCHKUX (PeoIalliB i KaTOIHITBKOT IIEpKBU Ha YKPATHCHKI 3eMIT
[2,c. 177].

[IpaBoBe perynroBaHHS KpUMiHAJIBHUX BIIHOCHH Ha YKPATHCHKHX 3eMIISIX, SIKi TiepeOyBa-
m y ckiani Benukoro kHa31BcTBa JINTOBCHKOTO, 3A1HCHIOBATIOCS CIIOYATKy Ha OCHOBI 3BUYA€BO-
ro mpasa, Pycekoi mpasau, obnacuux npusineiB, Cynebunka Kasummpa 1468 p., Binrak 3a Jlu-
TOBCBKHMH CTaTyTaMu. 3 ycix Tprox CratyTiB Benmkoro kus3iBcTBa JIntoBebkoro came CraryT
1588 p. OyB HaiinockoHamimuM i 1igB 10 1842 p. Yxnanenns B 1588 p. Tperboro JINTOBCHKOTO
CTaTyTy Majo Ha METi y3rOJAMTH JIUTOBCHKE MPaBO 3 MOJILCHKUM. Lle Oyno BUKIMKAHO 3HAYHH-
MU COLIJIBHUMHU 1 MOJITUYHUMU 3MiHAMH, 1[0 CTAJIUCS IICIs BIPOBapKeHHs pedhopmu 1557 p.
(«YcTaBu Ha BoJIOKK») i akTa JItoOniHchKoi yHiT 1569 p. UnHHICTh TpeThoro JIMTOBCHKOTO CTa-
TyTy momuproBanacs Ha BonuHcrke, bparuraBerke, KuiBcpke BoeBoacTBa, a 3 1635 p. i Ha Uep-
HiriBcbke y ckmani Jluteu, a B Pychkomy, benspkomy, [TomainbchkoMy BO€BOICTBAxX y CKJaji
IMosbm, 3rigHo 3 yMoBamu JIro0miHCHKOT yHIT 1569 p., nisio «cTtape noyibebke mpaBo» (CraryTu
Kaszumupa Bemukoro 1420 p., Baprcekuii craryT 1423 p., Craryt SnHa Jlackkoro 1506 p. Ta iH.).
[IpaBoBe peryiroBaHHS KpUMiHaJbHUX BiTHOCHH y BonmHCcbkoMy, bparypraBchromy, KuiBchko-
My 1 UepHIriBCbKOMY BOEBOJICTBAX BH3HAUAJIOCS Ha OCHOBI HEOJHAKOBOT'O MPABOBOTO CTATYCY
cy0’€KTiB MIPABOBITHOCHH. SIK MPaBO3JaTHICTb, TAK 1 I1€31aTHICTh 0CI0 Ha YKPaTHCHKUX 3EMIISX
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y ckiaji Benukoro kas3iBeTBa JImtoBehkoro Ta Peui [TocronuToi BU3Havamacs BiJMOBIIHO JI0 iX
CTAHOBOI 1 PENIriHHOT HAICKHOCTI.

Takox citiji BiJ3HAUYUTH, 10 Y BenukoMy KHsA31BCTBI JIMTOBCHKOMY JIisUIO JEKiIbKa MTPaBO-
BHX TIJICHCTEM: THCaHE IMOJbCHKO-IUTOBChKE Ta JIMTOBCHKO-PYChKE TpaBo (OyJI0 TpeICTaBICHO
HOPMAaTHUBHO-TIPABOBUMH aKTaMH TIOJbCHKO-TUTOBCHKOTO Ta JINTOBCHKO-PYCHKOTO MOXOIKECHHS —
Crarytn Benukoro xus3iBcTBa JInToBehKOro 1529 p. ta 1566 p., npusinei, CyneOnuk Kazumupa
IV Tomo), Micbke mpaBo (HOpMHU MarjeOyp3bKOro MpaBa Ta IHIINX HOTO PI3HOBHIIB, L0 JisUTH
HA YKPaiHChKHUX 3eMJISIX), IPABO CTHOPEIITIHHUX rpyn (HOPMH MpaBa BipMEHCHKOI, MyCYJIbMaH-
CBbKOi, €BpeiicbKol Tpomas). Bcei 1i nmpaBoBi miJCHCTEMH MICTUIM HOPMHU KPUMIHAJIBHOTO IpaBa,
aJie cucTeMa JAepKaBHHX 3JI0YHHIB y JaHHUH Iepio OTpUMaia CBOE BiTOOPaXKCHHS JIHIIIe B HOPMaX
MUCAHOTO IOJBCHKO-TUTOBCHKOTO TIPaBa, sIKe i OXOPOHSUIO P KaBHI IHTEPECH B IILIOMY.

Y XVI c1. Ha goni JInToBChKO-PychKOT Jiep»aBu CTOSB BEJMKHN KHs3b JINTOBCHKHUIT 200,
SIK MOTO Ie iIMEeHyBalii B oQiliiHuX JoKkyMeHTax — [ocmonap. 3a ¢popmoro npasmiaag y XIV —
Ha royarky XV cr. Benuke kHs13iBcTBO JINTOBChKE Oy/I0 paHHBO(EONATHHOI MOHAPXIE0, BEIU-
KOKHS31BChKa BJaJla B sKiH IepenaBaiacs Ha 3MIIIAHNX 3acajiaX: y Mexax JuHACTIl [ equMiHOBH-
4iB, ajie He 000B’3KOBO CTAPIIOMY CHHOBI. [leprkaBHa Biiajja opraHizoByBajacs i miATpuMyBaiacs
CUCTEMOIO CIO3EpEHITETy-BacamiTery. 3 ykinaaeHHsM KpeBcbkoi yHii [enumiHOBHYI 3100yBarOTh
1 HONBCBKY KOpOHY. 3 cepeanHu XV CT. BUHUKA€E ycTaleHa NMPAKTUKa OOpaHHS CIIIBHOTO KOPOJIS
1 Benukoro kHs3s it [lombmii 1 JIutoBehKko-Pychkoi nepxasu. BigOyBaeTbes mocTymoBa TpaH-
chopmartist GopMH MpaBIiHHS: 3 MAarHaTIB 1 BEPXiBKU JTyXOBEHCTBA YTBOPIOETHCS OpraH, KU 3ro-
JIoM 00MEeXy€e BepXOBHY Biany, — [lanu-Pana; nepiognuno Bi1OyBarOThCS 3 1311 MUISIXTH — CEUMH;
Hanpukiaii XV ct. [Tanu-Pana i celim 3nuBaroThes y Benukuit Banbuuii ceitm Benukoro kHs3iB-
ctBa JInTOBCHKOTO. Y NEeprkaBi BCTAHOBIIOETHCS CTAHOBO-IIPEACTABHHUIIEKA MOHAPXISL.

VYV BenukoMmy KHsA31BCTBI JIMTOBChKOMY, X04a 1 MOBUIBHO, BiIOYBAETHCSA PO3BHTOK KalliTa-
micTigHUX BigHOCcHH. X VI cTONITTS — 11e yac ¢opMyBaHHS 1 HOBUX NMPaBOBUX 3acajl. Biactuee
(eomabHOMY TIPaBy TOMiHYBaHHS IIPUBATHOTO TpaBa IIie He IOJ0IaHe, aje ITOTPOXY 3MIITHIOETHCS
MpaBo MyOJivHe.

VY 1mmx ymMoBax AeSKHX 3MiH HaOyBae CTaTyc IJIaBH JepXaBH. 3 KiHI XV — Ha MOYaTKy
X VI cT. 32 BeTHKUM KHsI3eM 3aKpirumoeTbes TuTya «locomapy. Ha mymky I1.I1. My3uuenka, came
B I1eH epio] GOpMy€eThCS OHATTS IepKAaBHUX 3I0YMHIB. BueHnii 3ayBaxye, mo B Pycekiit [1pas-
Jii 3raJlyloThCs TaKi 3JI0YMHH, K, HAMPHUKIAJ, KpaJiKKka KHI31BCHKOTO KOHS, 3a 10 NepeadadeHa
MOZBiiHA Bipa, ajie KHs3b PO3IISIIAETHCS HE SIK IVaBa JACpiKaBH, a K IPUBATHA 0co0a, sKa HaJe-
JKUTh JI0 IPUBLICHOBAHOT CYCIUJIbHOI BEPCTBY; 1I€ Aa€ 3MOTY 6araTboM JOCHIIHUKAM JTaBHbOPYCh-
KOTO MpaBa CTBEPKYBATH, IO Pycebka HpaBz[a HE 3HaJa IepKaBHUX 3NMOUHHIB [9, ¢. 276]. He 3Hae
O(IIIHOTO 3aKPIMJICHHS JCPXKABHUX 3JI0YHMHIB 1 Cy):[eGHHK BEIIUKOTO KHS3S Ka3HMHpa 1468 p.
Ha mymky M. SlcuncpKoro, nepmuii KuiBchkuit mpuBinei, BumaHuii miciis JikBigamnii KuiBcskoro
VIUTBHOTO KH#31BCTBA MPUONM3HO y 1471 p., B)Ke MICTUB BKa3iBKH IIOJI0 TTOKAPaHHS 32 JIepKaB-
Hy 3pany [11, c. 48]. Tak, cydacHuii gochigauk M. €myp Bkasye, 1mo 3a KHiBCbkUM TpuBiiceEM
JeprkaBHA 3pajia Kapajacs CMEPTIO («XTO MMETh Ha HAC JMXO MBICIHTH a00 Ha 3eMIII0 HAIIy»).
Jloz[aTKOBI/IM MTOKapaHHIM 3a Iel 3104urH Oyna KoHpickarlist MaeTky. Take TIOKapaHHs CyNepedrIIo
BUKJIQJICHIH Y IIbOMY anBmel HOPMI, 3T1JTHO 3 KOO 3a 3JI0YHMH YOJIOBiKa 1 OaThKa *KiHKA Ta JIiTH
3IIOYMHIIA HE Kapalucs 1 MaeTKy B HUX He BifgHimamu. OpHak cpaKTHqu Jiep)KaBHA 3paja TATIa
3a co00r0 TI030aBJICHHS 3JIOYMHIIS BCiX TpaB, y T. 4. IpaBa mepeaadi MaeTKy B CHaJ0K, TOXK JIiTH
1 KiHKa 3J704MHIS M030aBisiucs Hepyxomoro MmaitHa [3, c¢. 239]. Kpim Toro, Ha JTyMKy BYEHO-
ro, 3a MpaBoM, IO Misut0 B KuiBchKill 3emili, 32 BKa3aHUH 3JI0YMH MPAKTHUKYBAJIOCS MTOKAPAHHS
y BUINISAL YB SI3HCHHS (KHSATCTBOY). Y JUTOBCHKO-PYCHKOMY IPaBi YB’SI3HEHHS 3aCTOCOBYBAIOCS
MIBHIIE SIK JOCYHOBUH 3axin; KHiBChKUI MpUBLIEH 3aKPIIUIIOE KITOCAKEHBE B HATCTBO» SIK BHI
mokapaHHsi. Mo)KeMO TPHUITYCTUTH, IIO TTOsIBA TAKOTO BUAY IOKapaHHs came B mpaBi KuiBchkol
3emMJIi, e OyJii MIIIHUMU JaBHI PyChKi MPaBOBI TpajMIlii, He BHIAAKOBA. JIITOMCH CBiqYaTh, 110
KHIBCBKI KHSI31 B XOJ[I TTOJMITHYHOI OOPOTHOU MPAKTHKYBAIN TOCAKEHHS CYTIEPHUKIB «y TOPYO»
(y morpi0), «B kene3a» (3aKOBYBaHH y KalJJaHN) SIK IIOKapaHHs 3a y4acTh B IHTPUTAX 1 3aKOJIOTaX
[3, c. 240].
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Jo Craryty Benmkoro kHs3iBcTBa JIuToBchKOTO 1529 p. Takox Oynau BHECEHI CKIaau
3JI0YMHIB, SKI KBani(biKyBaan;I SIK 3JIOYMHH MPOTH 0COOW BEJIMKOTO KHS3s: BTeda JI0 KpaiH, 110
nepe6yBaJm y BOPOXHX BiHOCHWHAX i3 BenmwkuM KHs3iBCTBOM JIMTOBCHKMM, MiPOOKa BEIHKOK-
HSI3IBCHKUX rpamor abo mevaTok, oOpa3a BEIMKOKHS3IBCHKUX BPSIHUKIB, HECKOPCHHS PIillIeH-
HSIM BEJIMKOKHSI3IBCHKOTO CyIy — LIEHTPaJIbHOI JepiKaBHOI CyIOBOi yCTaHOBH. BkazaHi 3104nHU
CyJacHHMH IOCIiAHUK KBaJli(iKyBaB O IMIBHIMIC K AEPXKaBHI, a HE TaKi, [0 CIPSIMOBAHI IPOTH
oco0u rmaBu AepkaBu, ogHak y X VI ct. 30epiranocs TpaauiiiftHe Ui cepeHiX BiKiB OTOTOXHIO-
BaHHS JICPIKABH i 0COOH BEIUKOTO KHS3SL.

LixaBo, mo B Craryti 1529 p. 3ragyBaHHA PO BKa3aHi 3JI0YMHU MOMILIEHE HA TOYATKY,
(baxTryHO y po3aiii I, are po3ain He Mae mopsinkoBoro Homepa i Ha3Bu. Tax, apt. 2 po3a. [ Craryty
1529 p., sxuii Mae Ha3By «O 3pakeHbE MAECTaTy TOCIIOAAPCKOTO, a TO B TOM, XTO OBI JJO 3EMJIH
HETIPUATEIIECKOE BTEK», BKa3ye, MO 0co0a, sSKa yTiKajda 1O BOPOXKOi 3eMIIi, T030aBisIacs CBOET
TIIHOCTI, a 11 Ma€TOK MEePEXOIUB JI0 TOCTIONAPS, TOOTO BEIMKOTO KHsI3s («XTO OBl KOJIBBEKD C TIO-
JUTaHBIX HAIIMX C MTAHCTBA HAIIETO BTEK 10 3eMJIM HETPHITENEH HAIINX, TAKOBBIH KOXKIIBIH 9eCTh
CBOIO TPAaTHUTh, @ UMEHBE €T0 OTYN3HOE U BBICIY)KOHOE, & KYIUIEHOE HU JICTEM, aHU OJIM3KNM, TOIBKO
Ha rocriofiapay) [8, c. 94]. Cxoxxuii cKJIaj] 3I04MHY MICTHTB apT. 3 1[bOTO K PO3JILTY, IKAH XapaKTe-
pU3ye€ BUIAJ0K POJaxKy a00 BiJZIaHHS Y 3aCTaBy MA€TKY JIFOJAMHOIO, SIKa IMOTIM BTEKJIIA JI0 BOPOXKOL
nepkaBu («Komu OyzeTs OHBII YOIOBEK MEpel BAMHKOM OHOTO 3JI0T0 BUMHKY, Oy/y4H €10 B MaH-
CTBE HAIIIOM, ITPOAAJ 200 3aMpoaal Kakoe IMEHbE KOMY, a Oy/IeT JIM OH TO€ PaJibl €TO HE BeJall, a Ha
TO TIPaBO MOAHECETh....») [8, ¢. 95]. V wiil cutyauii 3akoHOgaBelb 103BOJIsIE HAOyBauy BOJIOIITH
KyIUICHUM MallHOM a00 B3ATHM Y 3aCTaBy MaiHOM, SIKIIO TOM MPHUCSTHE, M0 HE 3HAB PO 3a1yM
0Cco0U BTEKTH («...MaeTh OH KyIUICHOE a00 3aKYIUIEHOE OT HEro MMEHBE C TIOKOEM JCPIKATH...»)
[9, c. 277]. Slkmio BiH BiIMOBIISIBCS IPUCSITHYTH Ha II€, TOIII BTpayaB MpaBo sIK Ha CBOE MAalfHO, TaK i
Ha MaiiHoO, 10 Oyi10 mpuadane ado B3sITE y 3aCTaBy Y TaKol 0cOOH («A TaK Jii ObI He XOTeJ IPUCST-
HYTH, TOTABI X TOT CBOE BIIACTHOC MMCHBE, M TOE KYIUICHOE, M 3aCTAaBJICHOE OT HETO TPATUTDHY)
[9, c. 277]. 3micT i€l cTaTTi, HA HAIy JAYMKY, I[IKaBHH THM, 110, 3 OJHOTO OOKY, BOHa MiCTHUTh
CKJIaJl JISPYKABHOTO 3JI0YHHY, alle, 3 IHIIOT0 OOKY, mependavyae MeBHi PUINYHI HACTIIKH MaifHO-
BOTO XapakTepy He JIsi 0co0u, sKa Horo BUYMHMIIA, a JUIs 1HIIo1 ocoOu. Llei mpuknaz e pas 10Bo-
JUTH TICBHE 3MIITyBaHHS MIPUBATHOTO Ta MyOIiYHOTO MIPpaBa B PETYNIOBAHHI CYCHUIBHUX BiIHOCHH
JIOCIIJKYBAHOTO Tepioy. AHAJOTIYHI HACTIIKK B pa3i BTedi 6aTbka abo Opara mependauae apt. 4
I[LOTO PO3ALTY AJsI CHHIB a060 OpaTiB ocodu, 110 BTEKIA A0 BOpoxoi 3emii [9, ¢. 277].

BaxiuBuii ckian AepKaBHOTO 3JI0YMHY MICTHTB apT. 5 posa. I Craryty 1529 p., axwuii Bka-
3y€ Ha MOKapaHHs 3a MiIpoOKy BEITUKOKHI3IBCHKHX TPaMOT 200 MEeYaToK Ta KOPHUCTYBAHHS HUMHU
(«Komu 051 XTO THCTHI 200 TeYaTH HAIIH (haIIoBaa a00 UX BEIOMO ITOKUBAIL. ..») [8, ¢. 73]. danuit
APTHUKYJ BCTAaHOBIIIOE IIy)Ke CyBOPE MOKAPaHHs Yy BUIVISAII KBTI (PiKOBAHOT CMEPTHOI KapH MIISIXOM
CHAJICHHS] BUHHOT 0COOM («...TAaKOBBIM KOXJBIM (hairep MaeT KapaH ObITH orHem») [9, c¢. 278].
[eBHuit iHTEpEC MPEACTABIIE APT. O, SIKUH PETIIAMEHTYE MOPSIOK NPUTATHEHHSI 10 BiMOBITab-
HOCTI 0c0o0H, sIKa o6pa31/ma TOCTOAAPCHKOTO BPSIIHIKA abo mocnans. i ocobu € mpeacTaBHUKA-
MU KHS31BCBKOI BJIA/IH, 1, BIATIOBITHO, [1€ MiSTHHS PO3IIAAATOCS K CEPHO3HUN IepyKaBHIN 3709HH
(«Tok KoM OBI KOTOPBIH MOAJAHBINA HAII BPSAHUKA HAIIOTO 36MCKOrO abo MOCJaHIa Ha CIIpaBe
HAIIOH 36MCKOM 3KI'BaITOBAI, 3paHII 200 301I1...») [9, c. 278]. CaHKIIist apTHKYJIy MiCTUTb TOKa-
PaHHS y BUIVISIII CMEPTHOI KapH («TaKOBBIM KOXKIBII MaeTh KapaH ObITH TOpJIOM, TakK, Kak Obl Mae-
CTaT Halll TOCTIoIapcKuit odpasumy) [9, c. 278].

Takok JOCUTH CYBOPO KapaBCsl HAKJICT Y 3AIHCHEHHI IePyKaBHOTO 3JI0YUHY: «KOJIU OBI XTO,
0OMOBIISIIOUH KOTO-KOJIIbBE, BUHHJI Ky COPOMOTE 200 Ky CTPAYCHBIO TOJIOBHI a IITO OBI 0 TOpiio abo
0 UMCHBE, 200 0 KOTOPOE KOJIbBE KapaHbe, TOTABI TOT, XTO Ha KOTO IIOMOBHTH, 8 HE JJOBENCTh, THIM
KapaHbeM MaeTh caM KapaH ObITh» [8, ¢. 80].

3arajyiom, TOBOPSYM PO periiaMeHTaIlio i€l kareropii 3nounHiB y CratyTi 1529 p., ciin
norogutucs 13 mpodecopom I1.I1. My3udeHKOM, SKHW BBaXkaB, IO JCPXKaBHI 3JIOUHHHU B IIBOMY
JIOKYMEHTI IIle He OTPUMAaJIH HAJISKHOTO M MiCIsS y cUcTeMi 3J104rHIB Benukoro kHs3iBcTBa JIN-
ToBchKorO. [Iporiec emaHcumalii myOIiyHOI MOMITHYIHOT BIAIM TUIBKH-HO JIKHIIOB IO €BpOIICH-
cpKkux kpaid. Emoxa BigpopkeHHsT CTUMYyITIOBaIa PO3BUTOK IHCTUTYTIB MPUMYCY AEPIKAaBU, CHUC-
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TEMH CTaHOBOTO IPEACTABHHIITBA, JACPKABHOTO allapaTy sIK TaKoro, MOSBY KaIpiB MpodeciiHmx
YUHOBHUKIB. AJie 10 TpiyMQy epu eTatn3My OyIIo 1ie Aajieko. I, OCKUIbKH JiepkaBa Bee 1e 0a3yBa-
J1acsi Ha OCOOMCTICHUX CTOCYHKaX, a He Ha abCTparoBaHiil KOHIETIIIT IepiKaBH, epKaBHUM 3JI0UH-
HaM Tako)X OyB IMpUTAMAaHHUHA OCOOMCTICHHUM BIATIHOK, XapaKTEPHHUH JUIS 37I0YMHIB ITPOTH 0COOH.
MaOyTs ToMy HOpMH CTaryTy 1529 p. permamMeHTyIoTh TIIbKH BTEUY O BOPOXKOI 3eMIIi i 0Opasy
rocrojiaps siK CKJIaJ iy 3JI0YMHIB, B1JIOMI III€ 32 4aciB PAaHHBOTO JepKaBOTBOpeHHs [9, c. 280].

BucnoBku. TakuM 4YuHOM, MPOBEICHUI aHaNi3 TOJNIOXKEHb JpKepen mpaBa KopomiBcTBa
[Monbcrkoro Ta Cratyty Benukoro kus3ziBerBa JIuToBchkoro 1529 p., IpUCBAYEHUX XapaKTEPUCTHU-
i JAep)KaBHUX 3JI0YHHIB, 1a€ 3MOTY CTBEPIKYBATH PO JOCUTh BUCOKHUI PIBCHb perlaMeHTaIlil
i€l KaTeropii 3JI0YMHIB HA 3aKOHOAABYIOMY PIBHI MOPIBHSHO 3 MOMEPEIHIM iCTOPUIHUM MIEPiOIOM
Ta MOMEPEAHIMH JDKepelaMi KPUMIHATBHOTO IpaBa Ha YKPATHCHKHAX 3eMIDIX. Y JOCIHIIKYBAHHX
JIOKYMEHTaX iCHY€ OLIbII YiTKa KJIacH(iKallis JaHUX 3JI0YMHIB, & TAKOX JIOKJIaTHO BCTAHOBIIIOETh-
Cs cUCTeMa MOKapaHb 3a iXHE CKOECHHSI.
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NPUHIUII BEPXOBEHCTBA ITPABA B CUCTEMI
BITYN3HAHOI'O KOHCTUTYIHIOHAJI3MY

3’4coBaHi TEOPETUYHI ACTIEKTH IPUHIUITY BEPXOBEHCTBA IIPaBa B CUCTEM1 BITUM3-
HSIHOTO KOHCTHUTYIIIOHATI3MY, IIPOaHaIIi30BaHi TEHJIEHIIT HOTO JOCIIHKCHHS Y FOpHU-
JIMYHIHM Hay1i. 3’ sICOBAHO, IO 1€ O/IHA 3 OCHOBOIOJIOXKHUX 3aca/]l TOOYI0OBH ITPaBOBOL
JIEp’KaBH 1 TPOMAISTHCHKOTO CYCHiIbCTBA. JloBeneHo, 110, ONpH HasBHI pO30ikKHO-
CTI B TJIyMa4yeHHI MPHHIUIIIB BEPXOBCHCTBA KOHCTHUTYIIIT 1 BEPXOBEHCTBA ITpaBa, iX
OCHOBHE TEOPETHKO-TIPABOBE PO3YMIHHS B SIKOCTI HAYKOBHMX KaTErOpPii 3aJTUIIAETHCS
CTaJIUM.

Knwuosi cnosa: Koncmumyyis, npago, 0epicasa, CycnitbCmeo, NPUHYUN, 6epxo-
6e1Cmeo.

BhIsICHEHBI TeOpeTHYEeCKUE aCTIeKThl PUHIINIA BEPXOBEHCTBA MPaBa B CUCTEME
OTEYECTBEHHOI'0 KOHCTUTYIIMOHAIN3MA, TPOaHATN3UPOBAHbl TEHACHIIUHN €ro Mccie-
JIOBaHUS B FOPUIUUYECKON HayKe. BBISCHEHO, YTO ATO OJWH M3 OCHOBOIIOJIATAIOIIUX
MIPUHIIUIIOB ITOCTPOCHHUS IIPABOBOTO TOCYAAPCTBA U TPaXkIaHCKOTO 00mecTBa. Jloka-
3aHO, YTO, HECMOTPS Ha MMEIOIIMECS Pa3HOIJIacHsl B TOJIKOBAHUU TPUHIIAIIOB BEP-
XOBEHCTBA KOHCTHTYIIMU U BEPXOBEHCTBA MPaBa, X OCHOBHOE TEOPETUKO-TIPABOBOE
TMOHMMaHKE B KAUECTBE HAYYHBIX KATCTOPHA OCTAETCS CTAOMIBHBIM.

Knrouesvie cnosa: Koncmumyyus, npaso, 2ocyoapcmeo, o0ujecmeo, npuHyun,
8EPX0BEHCMBO.

The theoretical aspects of the principle of law supremacy in the system of na-
tional constitutionalism, the tendencies of its research in legal science are analyzed.
It is found out that this is one of the fundamental principles of the construction of
the constitutional state and civil society. It is proved that despite the existing differ-
ences in the interpretation of the principles of the constitution’s supremacy and law
supremacy, their basic theoretical and legal understanding as scientific categories
remains stable.

Key words: Constitution, law, state, society, principle, supremacy.

Beryn. [puiiasatrs Korcerutyiii 1996 p. ctano BaXIMBUM KPOKOM Y CITPaBi KOHCTUTYIIIH-
HOTO OyJ[iBHUIITBA OaraToHaIiOHAIBHOT AeP>KaBH, TOJAIIBIIIOTO PO3BUTKY 1 MOTIHOICHHS JEMOKpa-
Tii. HoBa KoncTHTyIis BignoOBiana iHTepecaM Hapony YKpaiHH, OCKUTBKM KOXHE 11 TONOKECHHS
CBIAYMJIO TIPO MPAarHEHHsI 3a0€3MIeUNTH 3pOCTaloui MOMITHYHI, MaTepianbHi i JyXOBHI HOTpedH JIfo-
JIMHU Ta TPOMaJITHUHA. XapaKTepHOIO prcoro OCHOBHOTO 3aKOHY CTaJIo BTUICHHS Y HBOMY B KOH-
LEHTPOBAHOMY BHUIVISIII iICTOPUYHUX JOCATHEHb BCIX HALIOHANBHOCTEH, 110 HACEISUTH TEPUTOPIIO
VYKkpaiHu, y3aralbHEHHS! XapaKTEPUCTHK CY4YaCHOrO €Taly PO3BUTKY CycmiibcTBa. O0’eTHAHHS
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3yCHJIb JICP’KABHOTO arapary, MOJITHYHUX TapTid 1 pyXiB, HACEICHHS OYyJI0 MOKIMKAHO MPUMHO-
JKUTH 3yCHILIS JIJIS 3IIHCHEHHS COlliaIbHO-eKOHOMIYHUX TIepeTBOPeHb. Ilepen HapomoM BiiKprBa-
JIUCS TIEPCIIEKTUBHU MIPOTPECY B 0araThbOX rayry3sx CyCIHiJIbHOTO JKUTTSI, ITiTHECCHHS HAI[lOHAIbHO-
KYJIBTYPHUX TPaIHUITii.

Huni Koncrutytist Ykpainu AilficHO BHpaskae 3arajgbHy CIPSIMOBAHICTh OpraHi3ariii i Aisiib-
HOCTI IHCTUTYTIB MyOJIIYHOT BIIaJH, PerJIaMEHTY€ MPaBOBUI CTATyC 0COOH, ajie OCMHUCIIEHOT pealti-
BIJIKpUBA€E IIUPOKI MOXKIIMBOCTI JUIS X 1HIIIIATUBHOCTI Y 3MiHI NPAaBOBUX aKTiB 3a Maif)ke MOBHOL
BiJICYTHOCTI TPOMAISTHCHKOT 3pinocTi. [IpeicTaBHUKY IepiKaBHOTO armapaTy MOCTAI0Th «KOJICKTUB-
HUM IPOTAraHIICTOMY 1 «00HOBUM OpraHi3aTOpOM» YHCICHHHX 1 MOCTIHHUX 3MiH Ta TOITOBHCHb
JI0 TIPAaBOBHX aKTiB. 3pOCTaHHs MAcIITA0IB 1 YCKIaJHEHHS CTPYKTYPH CUCTEMH IIpaBa HE CIIpHUs-
I0Th i e()eKTHBHOCTI. 3HAYHAa YACTWHA TONPABOK BHOCHTHCS 3aIJIs MiJBHIICHHS IOKa3HHKIB
AKTUBHOCTI IMOCaT0BUX 0¢i0. OCOOIUBO 1€ CTOCYETHCS HAPOJIHHX JCIyTaTiB YKpaiHu, iHpopMaIlis
PO SKKUX PO3MIIIYETHCS HA CAMTI MapiIaMeHTy ISl ITUPOKOTO 3araiy. CIi1 mIKpeCIUTH, 110 3Mill-
HEHHS aBTOPUTETY HAPOJIHUX OOPAHIIIB 3HAYHOKO MipOFO 3aJIS)KHUTh BiJl BiIMOBIIaIHHOTO 3/iICHEH-
HS1 HOIMH iX TOBHOBa)KEHb.

[TpuHIMIT BEpPXOBEHCTBA MPaBa — BAXIUBHHA KOHCTHTYLIHHO-IPABOBUN IHCTHUTYT. Bpaxy-
BaHHS IHTEPECIB HACENCHHS, BUBAKCHHUU MiJIXiJl 10 PO3POOKH MPABOBUX aKTiB — YMOBH 3a0e3-
MeYeHHs cTabiTbHOTO 3aKOHOMABCTBA. Takuil MOPSAOK MiBUIIUTH PEAIbHICTh BTUICHHS B KUTTA
COL1aJIbHO-eKOHOMIYHUX, €KOJIOTIYHHX, KYJBTYPHHUX IUIaHIB PO30YI0BU AEPIKaBH.

[ocTranoBka 3aBHaHHs. TeOpPETUIHUMH PO3POOKAMU IIPUHIIUITY BEPXOBEHCTBA IIpaBa 3a-
vimanucst O.B. borauosa, O.M. bopucnascrka, FO.M. I'pomeBuii, B.C. €roposa, C.B. KiBanos,
A.M. Komnoniii, M.I1. Op3ix, M.I. [1anos, B.®. [Toropinko, C.I1. [Torpeousk, FO.M. Toxauka,
0.®. Opunpkuii, B.H. Xponantok, JI.C. fBiu Ta iH. [IpoTe mpeamMeT BHBYCHHS Ili€i mpooOIe-
MaTHKH HE OOMEXYETHCS MpAIlIMH 3raflaHuxX BYeHHX. CaMe TOMYy MaeMO Ha METi BH3HAUYNTH
0COOJIMBOCTI MIPUHIIMITY BEPXOBEHCTBA IIpaBa sIK pe3yyibTaTy (opMyBaHHS HOBOT KOHIIEIIIT KOH-
CTUTYIIOHATI3MY.

Pe3yabTaTn pociipkennsi. Big sSKOCTI KOHCTHTYIIHHO-TIPABOBOTO PETyTIOBAHHS CYCIILIb-
HHUX BIJTHOCHH CYTT€BO 3aJICKHUTh JEMOKPATH3M IIPABOBOI CHCTEMH AepiaBu. Y po30ynoBi Ykpai-
HU 5K TIOBHOI[IHHOTO IPOMaISTHCHKOTO CYCITUIbCTBA TIOBUHHA OyTH HE JIUIIE 33JICKJIapOBaHO0, aje
1 MaTH peasbHi 3pYIICHHS B YCIX PILICHHAX 1 JiIX AEpXaBHUX OPraHiB Aep:KaBOTBOPUA MPAKTHKA.
BusHani i rapaHTOBaHi Aep>kaBoIO NPaBo 1 pealibHa CIPOMOKHICTh TEPUTOPIaAIbHUX TPOMaJI, OKPEMHUX
rpoMaJisiH CaMOCTIIHO, y BIIaCHUX 1HTEpecax, Iijl CBOIO BiIIOBI1aIbHICTh Y BU3HAYEHUX IPABOBUMHU
aKTaMH MEKax BHPILTYBATH MHUTAHHS IEP)KABHOTO 1 MiCIIEBOTO 3HAYCHHS CBITYUTHMYTH IPO Bif-
MOBIIHICTh KOHCTUTYLIHHOT MOzeNli YKpaiHChKOI JepikaBH MKHApPOIHUM cTaHmapTam [1, c. 132].

KoHcTUTyIIOHATI3M SIK 1/IHHO-TIOIITHYHA JTOKTPUHA, 1ICHHO-TIOITHYHAN PyX 1 JepikaB-
HO-TIPaBOBA MPAKTHKA € «JCPKaBHUM IPABIIHHIM, OOMEXCHUM KOHCTHUTYIIE€O» [2, c. 61]. 3a Ta-
KOTO TUIyMa4deHHS IIPHUHIIAIT BEPXOBEHCTBA ITPaBa B XKHUTTI CYCHIIILCTBA 1 Jep/KaBU MOKHA Ha3Ba-
TH 0a30BUM, OCKIUIBKU «BiH € HaWBaKIIMBIIIAM €JIEMEHTOM ITPABOBOI JAEPKABHOCTI, 11 BaXKIIUBOIO
MEPEYMOBOIO Ta YMOBOIO 37iHCHEHH:» [3, . 63]. Ll KoOHCTUTYIIiiTHA rapaHTisi 3MIITHEHHS 3aKOH-
HOCTI, 3aXUCTy IHTEPECiB Jep:KaBH 1 JIIOMUHNA BU3HAYAE IUISIXH KUTTEIISUIBHOCTI BCHOTO COLiaIb-
HOTO OpPraHi3My i TOMY € BHXIJIHOIO y 3a0e3leueHH] MpaBOBOi CIPaBEAIMBOCTI Ta CTa0IbHOCTI
KOHCTUTYILiHOTO Naxay [4, c. 15; 5, c. 22].

[Ipotsirom 6aratbOX NECSATUIIITH BBAKAIOCS, IO JACPiKABa HAJIAE MPaBa rpPOMATHAM i, Bij-
MOBI/IHO, HAPOJ 3aJISKUTh BiJ BOJII 3aKOHOMAABL, SIKMH Ha CBIM PO3CYA MOXKE 3MiHIOBaTH 0OCHT
MPaBOBOTO CTaTyCcy 0coOu. SIK HACHINOK, IIPaBO € IHCTPYMEHTOM JepikaBHOI Biaau. [Ipukiagom
KJIACOBOTO IMIJXOMy O BU3HAYCHHS IOHSTTS IIpaBa CIyTye AOCHTh THIIOBE TIIYMAadCeHHS, 3TiTHO
3 SIKAM TIPaBO PO3IIIIAECTHCS K «CYKYITHICTh BCTAHOBICHHUX JICP)KaBOIO HOPM, III0 OXOPOHSFOTHCS
HEIO 1 BHPaKarOTh BOJIO ITAHYIOUOTO KJIACy, 3MICT SIKOi BU3HAYAETHCS MAaTEpialbHUMH yMOBaMHU
KATT» [6, ¢. 111].

Braciinok pedopMyBaHHS MOMITHYHOT CHCTEMH 3’ SIBIITUCS] HOB1 KpUTEPii y po3yMiHHI TTpa-
Ba. [IpuKiIa10M HOBOTO HEKIIACOBOTO IMIJIXOMY JIO BU3HAUCHHSI JIAHOTO MOHSTTS € Ae(iHiIis, 3Ti/-
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HO 3 KOO TIPaBO — II¢ «00’EKTHBHO MOXIIMBUH 1 HEOOXITHHIA, BIIHOCHO PIBHHM 1 CTIpaBEIITHBHMA
MaciTad ceodomu» [7, c. 49]; «cuctema 3araiibHOO00B’ SI3KOBUX MPABHIT TIOBEIHKH, SIKi BCTAHOB-
JIIOIOTHCS 1 OXOPOHSIOTHCS JISPIKaBOI0, BUPAKAIOTH 3aralibHi U 1HIMBIyalibHI IHTEpECH HaCEJICH-
HS KpaiHW 1 BUCTYMAIOTh JCP)KaBHUM PETYISTOPOM CYCHIIBHUX BiTHOCHH» [8, c. 142]; «cucre-
Ma 3arajbHO000B’I3KOBUX HOPM, BUPKEHHUX Y 3aKOHAX, IHIIUX BU3HAHUX JIEPIKABOIO JDKEpEax,
AKi € 3araJbHO000B I3KOBOIO MiCTABOIO /ISl BU3HAYCHHS MIPABOMIPHO JTO3BOJICHOT 1 IOPUIUYHO
HE03BOJIEHOI (3a00poHeHoi) moBeninkm» [9, ¢. 29]. Sk BipHO 3a3Hayae O. CKPUIHIOK, [IHHICTb
IpaBa ChbOTOMHI MOJISITae y 3AaTHOCTI CTPUMYBATH CBABLLISL IEPKABHUX IHCTHUTYTIB, TapaHTyBaTH
17ICOJIOTIYHUIM Ta MONITUYHUHN TUTIOpaTi3M, 3aXUCT mpaB Joaunu [10, c. 141].

[TpuHIHT BEepXOBEHCTBA MPaBa B )KUTTI CYCIIUILCTBA 1 AepKaBH mependadae, mo GopMyBaH-
HS Ta JISUTBHICTD MOJIITHYHUX IHCTUTYTIB Y KOHCTUTYLIHHIN cHcTeMi BiIOyBarOThCS B MPABOBUX
pamKax, a KOXXEH 1HCTUTYT Jep)KaBU Ma€ BiOBITHE TipaBoBe odopmiteHHs [11, ¢. 72—73]. Byns-
sKa T0cajioBa 0co0a YM OKPEMHH TPOMaJITHUH HE TIOBUHHI 3MIHCHIOBATH JISTHHS, SKi MOPYIIY-
BaiM O 3akoH. [IOBHOBa)KEHHSI MPEJICTABHUKIB OPTaHiB JICPYKABHOI BIaJX U YIpaBIiHHSI CYBOPO
PEeTIIaMEHTYIOTBCSI 3aKOHOAABCTBOM: 1M JIO3BOJICHO T€, IO MPSIMO 3a3HAa4YeHO B HOpMi mpasa. s
MPOCTUX TPOMAJISH Ji€ 1HIIMN TPUHITKIT: JO3BOJICHO BCe, 1110 MPsAMO He 3a0oporeHo [12, c. 48].

[TpuHIMT BEpXOBEHCTBA MPaBa 3aKPIiIUICHUH y MI>KHAPOAHUX MPAaBOBUX akTax. Tak, I'emnb-
ciHChKa Hapaja 3 Oe3mneku i cmiBpoOiTHUNTBa B €Bponi (CBCE) y 3akmodHoMy akTi 3asBHIIA
PO CBilf HaMip TOTPUMYBATUCS MPUHIIAIY CIPABEIIMBOCTI, IKUH CTAHOBUTH OCHOBY BEPXOBCH-
CTBa MpaBa. YCi JepiKaBy BU3HAIIH, 1[0 BEPXOBEHCTBO IpaBa He € (hOPMabHOI0 3aKOHHICTIO. BOoHO
03HaYa€ BU3HAHHS 1 [IOBHE CIIPUAHSITTS BUILOL IIIHHOCTI — JFOACHKOI OCOOHMCTOCTI, 1[0 TapaHTY€ETh-
s BIAMOBIAHUMH THCTHTYIIsIMH [13].

CriopiTHEHUM 13 TIPHHIUIIOM BEPXOBEHCTBA TPaBa € MPUHIMIT HOPMATHBHOTO 3aKpPiIlICH-
Hs TpaBOBUX mporenyp. Llsg 3acama o3Hagae, mo BCi mporeaypy NOBHHHI BiIMOBIIATH «3aKOHAM
Kpainm». HeoOXiHICTh CITpaBeNTMBOCTI B OPUIMYHKX TPOIICAYpax o4eBHIHA. YacTo BUPIICHHS
MUTaHHS (HAJIaHHS COIIaJbHOI JOTIOMOTH, PO3B’sI3aHHS CIIOPY TOIIO) HE CTIIBKH 3aJICKUTh BiJ
TEKCTY 3aKOHY, CKIJIbKH BiJl JIiif a/IMiHICTPaTUBHUX OpTraHiB. | TOMy Ba)IJIMBO, 1100 OpraHu IepKaB-
HOI BJIaJ HE BUKOPUCTOBYBAJIH aJIMIiHICTPATHBHI IPOLICAYPH JUIS 3aI0BOJICHHS BIACHUX aMOIITiil.

Hanexxna mpaBoBa Iporeaypa HOpo/Ky€e CIpaBeUINBICTh: 3aKOH PIiBHUM Ui BCiX, He3a-
JIKHO BiJ] MOJITHYHOTO, COLIaIBHOTO 4 1HIIOTO cTaTycy [ 14, c. 59-60]. Ocobucte mpaBo HEMOXK-
nuBe 6e3 rapaHTiil y NOMITHYHOMY MpaBi, OCKIIBKU «HABITh HAWKpaIli HaMipH CTBOPUTH Ha 3eMJIi
paii MOXKYTh IEPETBOPUTH ii JIMIIIE B MEKJIO — [IEKJIO0, SIKE JIFOIMHA 3[aTHAa CTBOPUTHU CBOIM Opatam»
[15,c. 211; 16, c. 22-27].

[TpuHIHIT BEpPXOBEHCTBA IMpaBa i MOHATTS KOHCTHUTYLIOHATI3MY MO-pi3HOMY TPaKTYIOTh
aHIIiicbKa i KOHTHHEHTaJbHa Mozewi. Tak, aHrIiiichbKka MOJENb Ii MOHATTS OTOTOXKHIOE, PO3Y-
MIIOYH M7 HAMH «FOpUJIMYHE OOMEXKEHHsS JepKaBH Ta TOBHY IPOTHIICKHICTH CBaBITbHOMY
npaBniHHO» [17, ¢. 21]. [IpaBo BOHa TJIyMauuTh SIK Take, O HE JIMITYEThCS 3aKOHOM, OCKUIBKH
BOHO 3aCHOBaHE Ha JIaBHIX TpaJuIlisix oOMexxeHHs Biaju MoHapxa. Lli imei Oynu 06’ ekTHBOBaHI
nie y Benukiit xaprii BonbHOCTE#H 1215 p., @ 1aj1i — HA3M IHIIUX MO THKO-TIPABOBHX JIOKYMEHTIB,
3aKOHAX, KOHCTUTYHIHHUX 3BHYAsIX, IPEICICHTHOMY IIPaBi.

HeBij’eMHOI0 CKIIQ0BOK YaCTHHOK aHDIIWCHKOI TOKTPUHHM BEPXOBEHCTBA MpaBa BU3HA-
€THCSI IPUPOJHE MPABO HAPOIY Ha OMip CBABINBbHIN (THUpaHiuHiil) Biazi, mo Oyno mepeadadeHo
OIIHUM 13 MoNokKeHb XapTil. Y Horo KiIacu4HOMY PO3YMiHHI, 3allPONOHOBAHOMY AHIMIHCHKUM
KoHCTUTYyIloHamicToM A. Jlaiici, BEepXOBEHCTBO IpaBa OXOIUTIOE Tpu ckiamaHuku. [lo-mepiue,
BOHO 3alepeuye CBaBULIS BIJIAJU, CBABUIbHI YU JIUCKPEIiHI TTOBHOBAXKEHHS IIIOJI0 3/IIHCHEHHS
IpUMYCy depe3 3a00poHy MOKapaHHs ad0 MPUTATHEHHsI 10 FOPHIMYHOI BiAIOBITAIEHOCTI 0c0o0H,
KpiM BHUIAJIKIB MOPYIICHHS HEIO 3aKOHY, 1 MPUHAHATTS BiAMOBIIHOTO pimieHHs cymom. [To-apyre,
BEPXOBEHCTBO IpaBa Tependadae piBHICTh yCiX Mepes] 3aKOHOM, BIJICYTHICTh Oy/b-SIKMX IPHBI-
JIETB YM IMYHITETIB y JIep»KaBHHUX TOCAJIOBIIIB; 3a Jii, BYNHECHI, MiJl YaC BUKOHAHHS CITYy>KOOBHX
000B’sI3KiB, BOHM MarOTh MPHUTATYBATHCS JIO BIJAMOBIJAIBHOCTI Y 3arajlbHOMY MOPSAKY Y 3BHUAii-
HUX cynax. [lo-TpeTe, BepXOBEHCTBO IpaBa € Pe3ylbTaToM YCi€l CyKYITHOCTI «CYIOBHX PIIIeHB, 1110
BU3HAYAIOTh TIpaBa MPUBATHUX 0Ci0 B OKPEMUX CIpaBax, ki po3musinanu cyam» [18, c. 102, 114].
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VY cygacHOMY pO3yMiHHI BEPXOBCHCTBO IIpaBa B HOTO aHrmHCLKOMy BapiaHTi mependagae ooMe-
JKCHHSI JICPIKABHOI BIIAIN HA KOPHCTH cBOOONHM IIIOMUHM Ta ii mpas i TPYHTYEThCS HA TIOTYKHHX
IHTepIIpPETAIlIfHNX Ta MPABOTBOPYNX ITOBHOBAKCHHSX CY/IiB, SIKUIMU TaKi IPaBOMipHI 0OMEKEHHS
BCTaHOBITIOIOTHCS.

[lo crocyeThes €BpOMEHCHKOT MOZIENI KOHCTHTYILIOHAMI3MY, TO 1 MpUTaMaHHE iCHyBaH-
HSl TUCAaHO1 KOHCTUTYI1, HAIIJIEHOT TAKMMHU BIACTUBOCTSIMH, SIK BEPXOBEHCTBO Ta CTAa0LIbHICTH,
a TaKoX BEPXOBEHCTBO TpaBa, 0 MPEICTaBICHE JBOMA TPAAULISIMU (BJIaCHE BEPXOBEHCTBO MpaBa
Ta TpaBoOBa Jepkapa). BUXomsuu 3 ycTaleHHX MPaBOBUX TPAIMILIiN, BEPXOBEHCTBO KOHCTHUTYIIT
TIIyMa4aTh 3 ypaxyBaHHAM ii PUPOAU, a OCOONUBO Y BUPILICHHI KOHCTUTYIIIHO-IIPAaBOBUX IIPO-
O1eMm, fiKi BUHUKAIOTh Ha npaktui [19, c. 50-51].

He 3anepeuyroun BHIIECKa3aHOTO, BAPTO HATOJIOCHTH, IO KOHCTUTYIIIHHUI XapakTep opra-
Hi3amii Jep>kaBHOT BIIaM HAsIBHUM HE Y KOXKHIN Jiepxai. BilmoBiiHO, TEPMiH «KOHCTHTYIIIHHAY
HE CJIiJT 3aCTOCOBYBATH JI0 Oy/Ib-sIKOT JIep)KaBH, B Kl MPHUIHATA TUcaHa KoHcTUTyis [20, c. 10].
HasBHICTh camM01 KOHCTHTYIIIT 3HAYHO MIpOI0 3yMOBIIIOE pealibHEe ICHYBaHHS KOHCTUTYIIOHAI3-
My. 3BHYAIHO, MPaBIiHHS, 0OMeKeHe KOHCTUTYIIIEI0, BXKE Ma€e MPaBOBl MEXi, IeBHE 0(OpMIICH-
Hs1. [IpoTe mpuHHATTS IOpUANYHOT KOHCTUTYI] CBITYNTH PO (PYHKIIIOHYBAaHHS IPaBOBOI JeprKa-
BU, KOJIM TIPaBO HE TOTOKHE CHCTEMI MPABOBUX HOPM, 1 PO3yMiIOTh HOTO HE SIK IO3UTHBHE MPABO
(3aKOH), a SIK CKJIAJHUHN, OaraToQyHKIIOHATBHNN 1 KOMIUICKCHUI (eHOMEH akyMyJsMii ineanis
cnpaBeanuBocTi. OCh YOMY Ba)KJIMBO, I[00 KOHCTHUTYIIiS — OCHOBHHIA MPABOBUH aKT JEpyKaBU —
MiATpUMYBajacs BCIM JIaJlOM JEP>KaBHOTO 1 CYCHUIBHOTO KHTTS, 3a0e3neuyroun OesnepeOiiiHe
(hyHKLIOHYBaHHS cOLliaJIbHUX 1HCTUTYTIB Biaau [21, c. 9-10; 16, c. 15].

VY HaykoBi#l miTeparypi 1 JAMCEpPTALiMHUX JOCTIKCHHSAX HE 3aBKIAM Cepeil MPHUHIIUIIB
OKPEeMHM IYHKTOM BHIIUISIOTH BEPXOBEHCTBO KOHCTHTYIT, BBa)KAIOUM HOTO CKJIaJJOBOIO YaCTH-
HOIO TIPUHITUITY BEPXOBEHCTBA TpaBa [22, c. 264-296; 23, c. 308-311; 24, c. 49; 25, c. 73-74;
26, c. 127; 27, c. 22-23], xo4a JiesiKi BUEHI BCE K MPHUIUSIFOTh YBary aHalli3y [UX JBOX MPUHITHITIB
[28, c. 116; 16, c. 23-24].

Jist 3’sicyBaHHS HEOOX1THOCTI BCTAHOBIICHHSI CHCTEMH IIPHUHIIUIIB PO3TIISTHEMO CTPYKTY-
py cr. 8 Koncrurymii Ykpainu, sika CKJIagaeThCs 3 TPhOX YacTHH. YacTruHA mepIina BCTAHOBIIOE
OPUHIUI BEPXOBCHCTBA MIPaBa, Apyra — MPUHIKUIT BepxoBeHCTBA KOHCTHUTYIIIT, @ TpETs — MpUH-
nun npsmoi aii KoHeTuTymii 3 BiAMOBITHUM YTOYHEHHSM IIIOJI0 HOTO 3aCTOCYBAaHHS 11010 TIPaB
1 cBOOOJ JTrOMMHYU 1 rpoMajisiHuHa. He moromxyeMocs 3 aBTopamu, sKi, SIK caMi K 3a3Ha4aoTh,
«HE BJIAIOYUCh 10 KPUTHKH FOPUAUYHOI TEXHIKH aBTOpiB KOHCTUTYI», HArOJIOMIYIOTH, «IIO
MIDX I[MMH MPUHIUIAME HE iICHY€ IPHYUHHO-HACIIIKOBOTO 3B s3Ky. 3 MPHUHIIUITY BEPXOBCHCTBA
npaBa abCOJIOTHO HE BHUILIMBAE MPHHIIUT BCPXOBCHCTBA KoucTutyii, a momo hopMyiroBaHHs
MPUHIUIY TPsMOI Iii, TO Kpamie 6yn0 0 iioro B3araii He (bopMyJHOBaTH HIK BCTAHOBJIIOBAaTH
fforo HeoOMe)KeHyY Nif0 CTOCOBHO BCiX HOpM KOHCTHTYIIIT i 3arajJpHOTO, 1 CHEmiaabHOTO XapakK-
Tepy. TakuM YHHOM, IPUHITUIT BEpXOBEHCTBa KOHCTHTYII1, OCKITBKH BiH € CTPYKTYPOYTBOPIOIO-
YUM, Ma€ PO3KPUBATHUCS 32 JIOTIOMOTOK) KUJTLKOX JAOMOMIKHHUX 1HCTPYMEHTATbHUX MPUHITUIIIB 13
MIPUPOJIOIO, 1110 1X 3a0e3mneuye. ToOTO mepira YacTHHA HOPMHU CKIIAJA€ThCS 13 CAaMOTO IIPHHIIHITY,
Jpyra — IOBHHHA BKa3yBaTH, SIKUM YHMHOM BiH 3a0e3meuyeThes (iepapxis HOPM Ta iX OXOpOHa).
I TpeTst yacTHHA HOPMHU Ma€ MICTHTH OCHOBY 3a0€3MEUCHHS I[bOTO MPUHIHITY» [29, c. 53].

Ha namy nymky, aBropu Koncrurynii Ykpaiau 1996 p. miakoMm o0IpyHTOBAHO CHPOEKTY-
Baju CT. 8. [IpuHIMI BEpXOBEHCTBA MpaBa OXOIUIIOE MPUHILIUI BepXxoBeHCTBa KoHCTHTYIT, amke
came OcHOBHUII 3aKOH € MIATPYHTSAM (PyHKIIOHYBAHHS BCi€l CUCTEMH IIpaBa i BOJHOUAC € HOro
€JIEMEHTOM. BaskiIMBHH MOJITUKO-TIPABOBUIA JOKYMEHT JTOBTOCTPOKOBOI [Iil BU3HAYAE TIiIBAIMHH
HUHINTHIX Ta MAOYyTHIX IEPETBOPEHB Y CYCIIBCTBI, 3aKPIILII0OE OCHOBHI 3aCau IepKaBHOT TTOTi-
TUKH 1 TPUHIXATHY pehOopMyBaHHS AepPKaBHHUX THCTUTYTIB. e HalBHIIMI 32 FOPHIUYHOIO CHIIOKO
MPaBOBUH aKT, KW PerIAaMEHTY€E OpPTaHi3allilo Jep)KaBHUX OPTaHiB, IO 3MIHCHIOIOTH MyOIiuHy
BJIaJly Ha OCHOBI IPHUHITUITY HAPOJTHOTO CYBEPEHITETY, iX B3a€MOBITHOCHHHU MiK COOOFO Ta TpoMa-
nsaamu [30, c. 88; 31, c. 47].

KoHcTuTy1ist 3akpinuia 3arajibHi 3acajidi KOHCTHTYIIWHOTO JIaay B YKpaiHi, GpopMu Ha-
POJTHOTO BOJICBUSIBIICHHS, OCHOBHUH TI€pEIiK MpaB, CBOOOA Ta OOOB’SI3KIB JIFOJMHU 1 TPOMaIs-
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HUHA, OCOOJMBOCTI TEPUTOPIANILHOTO YCTPOIO JEpXKaBH, OCHOBHM MICIICBOTO CaMOBPSTyBaHHS.
SIK TOJIOBHE JKEpesio HAIliOHAJIBHOTO IpaBa, 0a3yCc MOTOYHOTO raTy3eBOTO 3aKOHOAABCTBA, CTa-
oibHa KoHCTUTYIS € DyHIaMEHTOM OHOBJICHHS IMBLILHOTO, KPUMIHAIBHOTO, TPYIOBOTO TOIIO
3aKOHOJIABCTBA, SIKE TMOBHHHO Y3TOJDKYBATHCS 3 OCHOBHHMH KOHCTUTYLIHHUMH TPHHIMIAMH i
nonokeHHsMH. Jlnme rmuboke 1 BceGiuHe OMpaIfoBaHHs MIPOCKTIB 3aKOHIB Ta IHIINX MPABOBHX
aKTiB Ha CTaMisAX IX MiJITOTOBKH, PO3IIIS/y Ta IPUIHATTS 3/1aTHE BIIOPSIKYBATH BEJIMYES3HUI MacHB
HOPMAaTHUBHO-NIPaBOBUX aKTiB [4, c. 15; 5, ¢. 34]. I came mpuHIMIT BEPXOBEHCTBA IIPaBa, B OCHOBI
axoro (yHkiionye KoHcTuTywisi, MOXe, HapiBHI 3 iHIIMMU NPHHIUINAMH KOHCTUTYILIOHAJI3MY,
3a0e3MeYNTH BUKOHAHHS TaKUX 3aBJIaHb.

BucHoBku. HasBHi HuHI Kimacudikalii NPUHIMIIB 3aCBITYyIOTh OAraTOMaHiTHICTh
HAayKOBHX IIONIYKiB, 1 KO)KHa 3 HUX 3acCIyIOBY€ Ha yBary i BUBYEHHS. JlOCATHEHHS NpaBOBOi
HayKH JIMIIE TOJI MO)KHA BBayKaTH 3HAYHUMH 1 IPOTPECUBHIMH, KOJIM TEOPETUYHI HAlPAIIOBAHHS
MHOXAaThCS IX TIPAKTUYHHUM BTIJICHHSIM. BBaskaemo, 1m0 [ucKycii 3 IPUBOLY JONOBHEHHS IIEPEITiKy
MIPUHITUIIB ITyHKTOM PO BepXOBEHCTBO KOHCTHTYINIT HApiBHI 13 MPUHIIMIIOM BEPXOBCHCTBA Ipa-
Ba € CYTO TCOPETUYHUMHU. Y TIJICYMKY IOTYKHICTh KOHCTUTYIIHHOT peopMU HE 3MIHUTBCS i1
BIUIMBOM TOJIOCIB «32» 1 «TIPOTH» TAKOTO HAMIPAMKY HayKOBOTO mporpecy. SIk OcHOBHUM 3aKOHOM,
TakK 1 IHIINMH MPAaBOBUMH aKTaMH 3aKPIIUICHUH MEXaHi3M yIpPaBJIiHHS AEPKABOIO 1 CYCIIIHCTBOM.
3abe3neueHHs €THOCTI 3aKOHOAABYOTO PETYNIOBAHHS KOHCTUTYLIHHOTO J1ay — FOJIOBHA ITpodnema
IOPU/IMYHOT HAayKH CHOTO/THI.
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ICTOPUKO-TEOPETHUYHI OCHOBU CTAHOBJIEHHA
MICIHEBOT'O CAMOBPAAYBAHHS

VY cTarTi nMpoaHani30BaHO MUTAHHS MOYATKY iCHYBaHHS MICLIEBOIO CaMOBPSAY-
BaHHS B YKpaiHi. Po3misgatoTecs Taki Kateropii, Ik: HaCeJIeHHs, TEPUTOPIs Ta iX KOo-
neparisi, BKa3yeThCsl Ha Te, 10 BOHU HE TUIbKU HE BTPATHJIU 3 BUHUKHEHHSIM HOBUX
CTOPIHOK icTOpii CBO€T 3HAYYIIOCTI, @ # OTpUMaiu CBO€ BU3HaHHA B KoHcTuTywii
VYkpainu, a TakoK 3aKPIIUICHHS Y 3aKOHOJABCTBI PO MiCLIEBE CAMOBPSTyBaHHS.

Knrouosi cnosa: Koncmumyyis Ykpainu, aominicmpamugHo-mepumopiaibha
O00UHUYS, MEePUMOPIATbHA 2POMAOd, MYHIYUNAIbLHA pehopma, mMicyese camospsoy-
BAHH.

B crarbe npoaHanu3MpoBaHbl BOIPOCH! Hadajla CyIIECTBOBAHUS MECTHOIO ca-
MoOyIpaBiieHusl B YKpauHe. PaccMaTpuBaroTCsl Takue KaTeropuu, Kak: HacelleHHe,
TEPPUTOPHUS U UX KOOTIEpAITHs, YKa3bIBACTCS HAa TO, YTO OHU HE TOJBKO HE TIOTEPSITH
C BO3HUKHOBEHHEM HOBBIX CTPAHHIl UCTOPHH CBOEH 3HAUMMOCTH, HO W TOJYYHIIH
cBoe npu3HaHue B KoHCTUTYIIMU YKpauHBbl, a TaKkKe 3aKperyieHne B 3aKOHO/IATeIb-
CTBE O MECTHOM CaMOYTIPaBIICHUS.

Kniwouesvie cnosa: Koncmumyyus Ykpaunvl, aOMuHucCmpamugHo-meppumo-
PUATbHASL €OUHUYA, MEPPUMOPUATLHAS 2POMAOA, MYHUYUNATbHASA pedhopma, Mecm-
HOe camoynpasieHue.

The article deals with analysing the issues of the existence of local government
in Ukraine. The author considers the following categories: population, territory and
their cooperation, the article emphasises that these qualities have not only saved its
significance with new pages of the history, but also received their acknowledgement
in the Constitution of Ukraine, as well as allocation in the legislation on local gov-
ernment.

Key word: Constitution of Ukraine, political unit, territorial community, munici-
pal reform, local government.

Beryn. V cr. 6 Konctutynii 3a3HayeHo, 110 JepXKaBHa Biana B YKpaiHi 31HCHIOETHCS
Ha 3acajax il MoJily Ha 3aKOHOJIaBYYy, BUKOHABUY 1 cynoBy. Opranu BiaJud BUKOHYIOTh TOBHOBa-
JKCHHS Y BCTAaHOBJICHHX KOHCTHTYIIIEFO MEKaX 1 BIIMOBIIHO IO 3aKOHIB YKpainu [5].

JlepkaBHa BiIajia pPO3yMi€ThCs SIK IIJICCIIPSIMOBAHA YIIPABIiHChKA JisIIBHICTD YCIX OpraHiB
KpaiHu, CIipsSMOBaHa Ha BIOPSIIKYBAaHHS, OPTaHI3aIII0 XKUTTS, 3a0e3IeUeHHs CTablTBHOCTI i po3-
BUTKY CYCTIiTLCTBA Ha MiJICTAaBi 3aKOHONABYUX JUKEPEL. 11 TOJOBHOO XapaKTepUCTHKOIO TIPOTOIIO-
NIYEThCS YIPABIIIHHS CYCIIILCTBOM Bijl IMEHI HAPOAY Ha BCIH TEPUTOPI JepKaBH.

IlocTanoBKa 3aBAaHHsA. METOIO CTAaTTi € PO3MISHYTH OCOOJMBOCTI BU3HAUEHHS TEPMiHY
«Jlep’KaBHA BJIaJ1ay, SKHH € JOCUTh BAXKIIMBHUM, aJlKe I1e TIOXiHa Bia GyHKIIT HapogoBiamis. Came
CYCTIUTBHMH JIIO] Jli€ y BIIMOBIAHOCTI 31 CBOIM CYBEpEHITETOM Ta BOJICIO KOXKHOI JitonuHH. Lle Bia-
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Jla HapoJLy, sIKa 3MIHCHIOETBCS Yepe3 BUOOPHUX TPEICTABHUKIB, TOOTO BiJIOYBAETHCS JCICTyBaHHS
(byHKIII BHOOPHUM TIpeICTaBHUKAM, SIKi 00 €HaHI B CIIeMiajbHI KOJeTialbHI YCTAHOBH, OIHIEI0
13 IKHX € MICIIeBE CaMOBPSITyBaHHS.

[ix MM cIoBOCHONMYyYCHHSIM MU BOAYaEMO IPABO HACENICHHS aMiHiCTPaTUBHO-TEPUTOPI-
IBHUX OJMHUIIL Oe3mocepeaHbo abo uepe3 oOpaHi HUMH OpraHH MICIIEBOTO CAMOBPSTyBaHHS
BUpinTyBaté B Mexax KoHcTuTynii i 3aK0HIB 3HAUHY YaCTHHY AEP>KaBHUX 1 IPOMAJICBKUX CIPAaB,
mpo0eMH, 1110 MOKJIAJAI0ThCS Ha ICPKABHY BIaTYy.

EdexTuBHICTD AiIAIBHOCTI JEp)KaBHOI BIAAM 3aJE€KHUTh BiJ Y3TOKEHOCTI 11 CKIaTHUKIB.
ToOT0, Take sBUILE, SIK PO3NOALT BIAAM HAa TUIKM — BaXKIMBa M HeoOXigHa ymoBa (OpMyBaH-
HSl TIPaBOBOi, colianbHOi AepykaBu. ColianbHa MIHHICTE PO3MOALTY BIAAH IOJSATAE B TOMY, IO
BOHA TOKJIMKaHa 3armo0irTH MOXKJIMBOCTI 30CEpPEIDKEHHS MMOBHOTH BIIAJN B PyKax sIKoi-HEOyIb
TUTKK BJIATU 9H JAEP>KaBHOTO opraHy. Tomy HOTO CIIpaBeAIBO BBaXKalOTh BAYKIIMBOIO TAPAHTIEIO
MOJIITHYHOT CBOOOIM 0CcOOUCTOCTI. | came 1Mo cBOOOIY MOXHA MOOAYUTH B CHCTEMI MICIIEBOTO
CaMOBPSIIyBaHHS, SKE ITOB’A3aHE 3 TBOMA YHHHUKAMH: ICTOPUIHUM Ta JTOTOBiPHUM.

[leprmmii roBOPUTH HAM PO TE, IO TOYATOK ICHYBAHHS MiCIIEBOTO CAMOBPSTYBaHHS IpHUIIa-
nae Ha yacu npasiinast Kuiscskoi Pyci. XapakTepHi 03HaKH TEPUTOPiaIbHUX IpoMa BOAYArOTHCS
came B MEPBICHUX CITPOOax iX 3ampOBaKCHHSI.

[IporpecyBaHHs TaKUX O3HAK, SIK: HACCJICHHS, TEPUTOPIs Ta IX KOOIepallis, MOJsrae B TOMY,
IO IIi IKOCT1 HE TINbKU HE BTPATWIIN 3 BUHUKHEHHSIM HOBHUX CTOPIHOK iCTOpii CBOET 3HAUYIIOCTI,
a i orpumanu cBoe BU3HAHHS B KoHCTHTYIIl YKpaiHH, a TAaKOK 3aKPIIUICHHS y 3aKOHOIABCTBI
PO MiCILIEBE CaMOBPSAyBaHHS.

TyT moTpiOHO 3rajgaTé mpo CUCTEMY 3BHYAEBOTO IIPaBa, aPKe caMe BOHO OPraHi30BYBAJIO
IHCIUILIIHY Ta PETyTIOBaHHS TOMINIHHOTO CYCIUIFHOTO JIaay, HA OCHOBI SIKOTO 3aIIPOBAaKyBaBCs
PO3BUTOK Yy cepi MICIIEBOTO CaMOBPSIyBaHHs. Y Ti 4acH Cy0’ €KTaMH MICHKOTO CaMOBPsITyBaH-
HsI OTOJIONTYBAJIMCS MIChKi TPOMAJTH, SIKI KOPHCTYBAJIHCS 3HAYHOIO aJIMiHICTPaTHBHOO, TOCIOap-
CBKOIO 1 CymOBOIO aBTOHOMIi€r0. CaMe B MICBKHMX BiuaxX BHUPINITYBaJHCS HAWBaXJIMBIII MUTAHHS
IPOMAJICHKOTO JKUTTSI BIAMOBIIHOTO TEPUTOPIaILHOTO po3MilieHHs. Michka TpoMajia caMOCTiIHO
BCTaHOBITIOBAJIA TIPaBUJIa TOCTIOAAPIOBAHHS, MIChKI TIO/IATKH, IIIATEXK1 Ta BiIIIKOYBaHHS HETIOBH-
HHOCTI. Y CUTbCBKOMY CAMOBPSITyBaHHI Cy0’ €KTaMU BUPIIICHHS TOTOXHUX CIIPAB JIOKAJIBHOTO PiB-
HSI BUCTYIAJIU CLIbCHKI TPOMay — BepBH [1, c. 258].

IMotim 1151 icTopuuHa ernoxa Oysia 03HaMEHOBaHA BXO/KCHHSAM YKPaiHCHKHX 3€Melb JI0 CKIa-
ny Benukoro kus3iBeTBa JIMTOBCHKOTO, /¢ BKa3aHi paHillle €IEMEHTH MYHIIUITATBHOL BIAJAN Ha-
OyJu CBOTO TONANIBIIOTO e(heKTHBHOTO PO3BUTKY. TyT 3HaUHE Miclie 3aiiMae BUHHKHEHHs Marne-
Oyp3bKOTO TIpaBa, sIKe CTaJI0 MONIMPIOBATHCS Ha YKPaiHCHKI 3eMiti Ha mouatky X1V cr. Hactymamm
KPOKOM OyJI0 CTBOPEHHS MaricTpaTy sik CTAHOBOTO MIIIaHCHKOTO CAMOBPSITyBaHHS.

Oco0nmuBy (opMy MiclieBe CaMOBPSITyBaHHS MaJio 3a 4aciB iCHyBaHHS YKpPaiHChKOI KO3allhb-
KOi JIepkaBH. AJie 3rOZ0OM HAacTaB HACTYITHHH ICTOPHYHUNA MOMEHT — ITiIIHCAHHS JOTOBOPY MiX
VYkpaiHoto Ta MOCKOBCHKOIO JIepKaBor y 1654 poiii, UIst SKOTO BiIMIHHOKO 03HAKOIO OyB TpOIIeC
MEPIOIMYHOT Ta IMOCTYIIOBOI JIKBiAaMii ycTaHOBIEHOT (POPMHU MICIIEBOTO caMOBpsIyBaHHA. Taki
TeHeHIiT 3apoammucs mix dac npasiinas [lerpa I Ta Karepunmu 11.

3r0/10M HacesieHHsT YKpaiHU POJIEMOHCTPYBAIO CBOKO MIPUXHIIBHICTB 10 pehOpPMH YCTPOIO,
HiATBEpKeHHS Yoro MokHa 3HaiiTu B Koncrurynii ITumuma Opnuka Bix 1710 poky. ¥V Hiil xa-
PAKTEPHOIO 03HAKOIO € MiITBEPKEHHSI TA y3araJbHEHHsI IPAKTUKH MiCIIEBOTO CaMOBPSYBaHHS 1
BCTAHOBJICHHSI BIJIMIOBIIHUX HOPM ITOBEIIHKH.

HacTynHuii eTan po3BUTKY MiCIIEBOTr0 caMoyTpaBiiHHS npunajgae Ha XX ta moyarok XX cT.,
SIKMH XapaKTePHU3y€EThCS CBOIM 3MIIIHEHHSIM pa3oM i3 MyOmigHor0 Bianoro. [IpakTuyni mpodaemu
KOHCTHTYI[IITHO-IIPaBOBOTO PO3BUTKY MICIICBOTO CAMOBPSIAYBaHHS B YKpaiHi BUHUKIIH y 3B SI3KY 3
¢dopmysanrsm YHP. LienTpanbHa paga 3 MOMEHTY CBOTO CTBOPEHHS IIPUILTSIA 3HAYHY yBary Mic-
[IEBOMY CaMOBPSITyBaHHIO, TIPO IO CBIYATh ii OCHOBOIIOJIOXKHI aKTH Ta YHIBepcaliu. 30epeKeHHS
MICIIEBOTO CaMOBpsiiyBaHHs niepenbadana it Koncruryiis YHP.

3rajyroun pamsHChKI YacH, MijJ Yac SIKUX KOPEHI MICIIEBOTO CAMOBPSIyBaHHS Hamarajiu-
Cs 3aKpIMUTH 32 cO00K0 X04a O sIKech MaiOyTHE JUTsl HE3AICKHHX YaciB, ICICHTPATI3AIIIS BIAIH,
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opraHizaiiiiiHa Ta (iHaHCOBa aBTOHOMHICTh OpPT'aHiB MiCIIEBOTO CaAMOBPSIyBaHHS CyIepednia Jie-
HIHCBKIH JIOKTPHHI COIIaJIICTUYHOI JIepKaBH, MPAKTHYHAM 3aBJaHHSM JIEP)KaBU TPOJICTAPChKOI
nuKTatypu [3, c. 29; 6].

CaM ke TIO9aTOK peasbHOMY BiJIPOPKCHHIO MiCIIEBOTO CaMOBPSTYBAHHSA B CyIaCHUX YMO-
Bax mokianu «Jlekmaparist po Ilep)i(aBHI/II/I CyBEpeHiTeT pralHI/I» 1 IpUHAHSATHIA HAa OCHOBI |
BianosinHoO 1o Hel 3akoH YPCP Bix 7 rpymus 1990 p. «IIpo micresi Pagu HapogHux aemyTaTis
VYkpaincekoi PCP 1 micueBe camoBpsimyBanHs» [8]. 3a 3akonom Ykpainu «IIpo popmyBanHs Mmic-
LIEBUX OPraHiB BJaJy 1 CAMOBPSALYyBaHHS PaJid BCiX PiBHIB OTOJIOLIYBAJIHCh OPraHaMu MiCLIEBOTO
camoBpsiayBaHH: [9].

VY tpaBHi 1995 p. G6yno npuitasaro 3akon Ykpainu «IIpo nepskaBHY Biamgy i MicIIeBE caMo-
BpsITyBaHHS B YKpaiHi», 32 IKAM MICIICBIMH OpraHaMH Jep>KaBHOT BHKOHABUOI BIIAIX B pailoHax,
oOmactsx, mictax Kuepa i CeBacTomosIi OroJionyBaiics AepaBHi aqMiHICTpaIlil, SKi O40IIOBaH
TOJIOBH BIJIMOBITHUX PaJi MUITXOM Npu3HadeHHs ix [Ipe3umpeHToM YKpaiHu KepiBHUKaMH aJIMiHi-
CTpalin.

IcTropyuyHMid Ta JTOTOBIPHUN YMHHUKHU 3yCTPUTHCS TICIS CTBOPSHHS MIXHAPOIHOI OpraHi-
3amii Pagu €Bporu, fie mpoliec npueIHaHAsS noTpeOyBaB BIAMOBIAHUX il 3 OOKY Ti€il nepkaBH,
sKa XOTiJIa MaT¥ CBOKO MPHUHANIEKHICTh JO €BPOMNEUCHKOTO MPOCTOpY. TakuM YMHOM BHHUKJIA
€BporneiichKka XapTisl MIiCIIEBOTO caMOBpsAayBaHHs, [IpeamOyna sixoi nmependadana, 1o mMiclene ca-
MOBpSIIyBaHHS — OJTHa 3 OCHOB JEMOKPATUYHOTO JIaly, a MPaBo TPOMaIsiH OpaTH y4acTh B yIpaB-
JHHI CYCHIILBHUMH CIIPaBaMH € OJHUM 3 JeMOKPaTUYHUX MPUHIHIIB, SIKi TIATPUMYIOTh BCi Jep-
»kaBu-wiieHn €Bporneiicbkoro Corosy [2].

Amnaui3 monokeHb XapTii Ja€ MiICTaBH BBaXKATH, 110, BCTYNMUBIIN 10 Paxu €Bponu B TUCTO-
mani 1995 p., Ykpaina Bxe 3 IbOr0 MOMEHTY Maja IPOBOJUTH PeOpMY MiCIIEBOTO CAMOBPSIIY-
BaHHS BIAMOBIIHO JIO0 BUMOT €Bporneiicbkoi XxapTii. [luM MOSICHIOEThCS THIIbHA yBara yKpaiHChbKOi
TPOMAJICHKOCTI 1 (haxiBIB A0 CpoO YCBIAOMHUTH 1 MOPIBHATH ii MOJIOXKESHHS 31 C(HOPMOBAHUMH
peanismu. [IpeqmMeToM MiCIIEBOTO CaMOBPSITyBaHHS € MUTAHHS, 110 BUILIHBAIOTH 3 KOJICKTHBHUX
norped TepUTOpiaIbHOT TPOMaJIN, TOOTO CaMOTO HACEIICHHS, )KUTEIIB, SKi IPOKUBAIOTH HA TEPH-
TOpIi BIJMOBIJTHOTO CENUINA, MiCTa UM KUTBKOX CIJTbCHKMX HACENICHHUX IMYHKTIB, 1110 MAlOTh €TUHUHA
aJMIHICTPaTUBHUH LIEHTP.

JeuenTpanizaiis y 3aiicHeHH] TyOIivyHOT BIaAX — OJMH 3 KIFOYOBUX MPUHIIMITIB PO3BHUT-
Ky B JiepkaBax-y4dacHHIsIX €Bporneiicbkoro Coro3y, 11e JoroBipHa oCHOBa MiHCHKUX IOMOBJIE-
HOCTEH.

3aKOHOMPOEKT JeLeHTpati3alii Mae Ha MeTi BCTAaHOBJIEHHS Ha KOHCTUTYLIHHOMY piBHI
HOBO{ CHCTEMH MICIIEBOTO CaMOBPAYBAHHS Ta a):[MiHiCTpaTHBHO TepHTopianLHoro yCTPOIO.

Micuese CaMOBPATYBAHHS 3IIACHIOETHCS TepnToplanLHHMn rpoMasiaMH CiJl, CEJIUII, MICT
SIK 6e3nocepe):[HLO TakK i 4epe3 CUIbCHKI, CENUIIHI, MiChKI pajw Ta iX BHKOHaBUI OpraHH, a TaKOX
gyepe3 paifoHHI Ta 00acHi pajad, sKi MPEACTABISIOTH CIUIBHI iHTEpeCcH TEPUTOPiaJbHUX TPOMa
cit, cenumi, MicT. Y MicTax 3 palfOHHHM TIOJIIOM 32 PIIIEHHSIM TEPUTOPIaTbHOT rpoManu MicTa
a60 MmicpKoi pam BiJIIIOBITHO IO BKAa3aHOTO 3aKOHY MOXYTb YTBOPIOBATHCS paiioHHi B MiCTi pau.
PaiioHHI B MicTax pajiil yTBOPIOIOTh CBOI BUKOHABY1 OPTaHU Ta OOMPAIOTh TOJIOBY PajH, SIKHHA OJl-
HOYACHO € 1 TOJIOBOIO 11 BUKOHABYOTO KOMITeTy. J1y1s1 3a0e3nedenHs e(heKTUBHOTO (DYHKI[IOHYBAaHHS
1 PO3BUTKY CUCTEMH MICLIEBOTO CaMOBPsIAyBaHHs B YKpaiHi Oy/ia IpHiHATA I1iJ1a HU3Ka 3aKOHO/aB-
YHX aKTiB.

ToMy MOXKHA A1TH BUCHOBKY, 1110 y pa3i €JIeMEHTHOI XapaKTePUCTUKUA CUCTEMHU MiCIIEBOTO
CaMOBpSAyBaHHs BapTO YITKO PO3PI3HATH CUCTEMY MICIIEBOTO CaMOBpsyBaHH: B YKpaiHi B3araini
f cHCTeMy MICIIEBOIO CaMOBPsITyBaHHsI KOHKPETHOTO CElia, CENUINA, MICTa.

OpraHu MICIIEBOTO CaMOBPSIYBAaHHS € IOPHIUYHIMU OCOOaMU 1 HAIUISIOTHCS 3aKOHAMHU
BJIACHUMHU MTOBHOBXCHHSIMH, Y MEXKaX SIKUX JIIFOTh CAMOCTIIHO 1 HECYTh BiIIIOBIAIbHICTH 32 CBOT
pimeHHs. 3aKOHOM M MOXKYTh HAaJIaBaTHCS OKPEMi IMOBHOBA)KCHHS OpPTaHIB BUKOHABYOI BIIAIM,
y 3MIHCHEHHI SKUX BOHU € MiJIKOHTPOJIbHUMHU.

JleneroBaHi MOBHOBa)KCHHS — TIOBHOBA)KCHHST OPTaHiB BUKOHABYOI BIIAAH, HAJIAHI OpraHam
MICIICBOTO CaMOBPSITyBaHHS 3aKOHOM, a TAKOXK TIOBHOB)KEHHSI OPT'aHiB MIiCIICBOTO CaMOBPSITyBaH-
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Hs, SIKI TIEPEAlOThCS BIIMOBITHAM MiCIIEBUM JICPKABHUM aIMIHICTpAIlisiM 3a pillIeHHSAM paiioH-
HUX, OOJIACHUX Pajl.

MarepiaibHOO 1 IHAHCOBOIO OCHOBOIO MICIIEBOTO CAMOBPSTYBaHHS € PyXOME 1 HEpyXoMe
MaiHO, TOXOIH MiCIICBUX OIO/KCTIB, 1HII KOIITH, 3eMJIsI, IPHPOAHI PECYPCH, IO € Y KOMyHAbHIH
BJIACHOCTI TEPUTOPIAIbHUX IPOMA/I CiJI, CEJIMIIL, MICT, palOHIB Y MiCTax, a TAKOX 00’ €KTH X CITib-
HOI BIaCHOCTI, 110 NepeOyBaloTh B YIPaBIiHHI pafOHHUX 1 00IaCHUX pa.

JepxaBHHIA KOHTPOJIb 32 AiSJIBHICTIO OPTaHiB 1 TOCAJOBUX OCIO MICIIEBOTO CAMOBPSIIyBaH-
HSI MOXKE 3/IICHIOBATHUCS JIMINE HA MJCTaBl, B MEXaX MOBHOBAXKEHB Ta y CIOCIO, 1110 Tiepe0adeH1
Kouctutymiero Ta 3akoHamMu YKpaiHu, 1 He Ma€ MPU3BOIUTH JI0 BTPYYaHHS OPTraHiB Aep>KaBHOI Bia-
IIM 91 [TOCATIOBUX OCI0 y 3MiHICHEHHS OpraHaMH MiCIIEBOTO CAMOBPSIYBaHHS HaIaHHUX iM TOBHOBA-
JKCHb.

OOMeKeHHS TIpaB TEPUTOPIaTIFHAX TPOMaJI Ha MICIICBE CaMOBPSIyBaHHs 3rinHO 3 KoHcTn-
TYLI€IO Ta 3aKOHAMH YKpaiHu Mo)ke OyTH 3aCTOCOBAHE JIMIIIEC B YMOBAaX BOCHHOTO UM HA/I3BHYAH-
HOTO CTaHy.

[TepBrHHNM Cy0’€KTOM MICIIEBOTO CAMOBPSIyBaHHS, OCHOBHUM HOCIEM HOT0 (DYHKIIIH 1 TIO-
BHOBa)XCHB € TEPUTOpiaJbHA TPOMaa cella, CENUINA, MiCTa.

Bapro xoHcTaTyBaTH, 110 HasIBHA 3aKOHO/aBYa 0a3a MICIIEBOTO CAMOBPSAYBAHHS Ta IPOCK-
TH, SIKI Peali3oBYBAIMCh y Taly3i CTAHOBJICHHS Ta PO3BUTKY TEPUTOPIAIbHUX IPOMa, Maiu ¢pa-
IMEHTapHUH XapakTep Ta Oylin CIipsIMOBaHi JIMIIE HA BUPIIIEHHS OKPEMUX MUTaHb KOHCTUTYIOBAH-
Hs X cTarycy. Tomy, Ha IyMKy 6ararb0X €KCIEpTIB 3 MUTAHb MYHIIMIIAIEHOTO MPaBa, aKTyaIbHUM
€ KOMIIJIEKCHE BUPILIEHHS T'OJIOBHOI MPOoOJIeMH opraHizalii Ta (yHKIIOHYBaHHS MiCLIEBOTO CaMO-
BpsIIyBaHHsI B Cy4acHiil YkpaiHi — CTBOPCHHSI KOHCTHTYIIITHO-ITPAaBOBUX YMOB JIJIsI CTAHOBJICHHS
TEPUTOPIATEHUX TPOMA]T SIK IEPBUHHUX CY0 €KTIB MiCIIEBOTO CaMOBPSITyBaHHS, OCHOBHUX HOCI{B
{oro (hyHKIIIH 1 TOBHOBa)KCHb.

OCKIJIbKY TIPaBO Ha y4acTh Y MICIIEBOMY CaMOBPSIyBaHHI peai3yeThCsl 32 HAICKHICTIO
710 BiATIOBIAHUX TEPUTOPiaTbHUX TPOMAJ, TOMY B CYJaCHHX YMOBAaX 3pOCTa€ 3HAYCHHS IUX Iep-
BHHHUX CY0’€KTIB MICIICBOTO CaMOBpSyBaHHs. TepuTopiaibHa rpomajia mporoyionryerbes KoH-
CTUTYIL€IO 1 3aKOHaMHU YKpaiHU NEPBUHHHM, LICHTPAIBHUM Cy0’€KTOM MICIICBOTO CaMOBPSIY-
BaHHs, OCHOBHUM HOCieEM #oro (yHKI# i mOBHOBaXKeHb. TepuTopiaibHa rpomaja 3a 00CsSToM
MPAaBO3IATHOCTI 1 II€3/]aTHOCTI CBOIX YJICHIB € HEOIHOPIAHOIO.

[puitasrrs 3akony Ykpainu «IIpo 1o6poBinbHE 00’ €JHAHHS TEPUTOPIaAIbEHUX FPOMA» Aa€
MOJKJIMBICTh 00’ €IHYBAaTUCH CE€JIaM, CEJMIIaM, MicTaM B OJHY TEpUTOPiaJIbHy TpoMauy, aje, 00’ -
HaBIIKMCh, TPOMAJIIHU HE YCB1IOMIIIOIOTh CBOE 3HAYEHHS, CBO1 IpaBa, 000B’s13ku [7].

Mu BBaXkaeMo, 1o It €(peKTUBHOTO MIPOBEICHHS MYyHIIUTIATBHOT peopMH Ha MiCIISIX, ITO-
TpiOHO, HacaMIiepe/l, TPOBECTH TONITHKO-TIPABOBY 1 COIIaIbHO-EKOHOMIYHY pehopMy THCTUTYTY
TepUTOpiaNbHOI rpoMaan. Po3yMiHHS TpOMaIoio CBOET 3HAYMMOCTI B CHCTEMI MiCIIEBOTO CAMOBPSI-
JlyBaHHSI MO’KE HACTATH TIJIbKH B TOMY Pasi, KOJM KOKEH JKUTEIh TEPUTOPIABHOT TpoMajn Oyie
PO3yMITH, KOPUCTYBATHCh Ta BUKOHYBAaTH CBOI ITpaBa Ta 000B’SI3KH.

Takox JOIIBHO Oy/ie 3BEPHYTH YBary Ha 1HITHH BaXKITMBUHA TPUHITAIT IEMOKPATH3MY — MicC-
1IeBi BUOOPH, SIKi IPOBOIATHCS 38 MAKOPUTAPHOIO CHCTEMOIO BITHOCHOI O1TBIIOCTI B OTHOMaH/aT-
HUX BHOOpunx okpyrax. Bubopu nemyraris BepxosHoi Pagun ABronomuoi Pecmyoniku Kpum, 00-
JIACHUX, PallOHHMX, MICBKHX, pAHOHHUX y MICTax paj MPOBOAATHCA 32 MPOMOPIIiHHOI0 BUOOPIOI0
CHCTEMOIO B OaraToMaHaTHOMY BUOOPUYOMY OKpY3i.

Ha npakTuili BUHHUKAIOTh IPOOIEMH MO0 PO3MEKYBAHHS IOBHOBAYKEHB MICIIEBUX JIEPKAaB-
HUX aJMIHICTpaliid Ta OpraHiB MiCLIEBOrO CaMOBPSAyBaHHS.

VY dinocodcrkill TiTeparypi IPUHHATO YiTKO POIPI3HATH IUTICH] COLIabHI CHCTEMU, SIKH-
MU € pyHKIIIOHAJIbHA (3MICTOBHA) Ta OPraHiuyHa €HICTh iX OKPEMHUX CJIEMEHTIB UM KOMITOHEHTIB,
1 Tak 3BaHi CHCTeMHI KOMITIeKcH. CHCTeMa MiCIIEBOTO CaMOBPSAYBaHHS Cella, CEeNUINa, MicTa
BIJI3HAYAETHCS SIK €JTHICTIO, TaK 1 JHQEpeHITiallieo Ta MIEBHO cyOOpIUHAIlIEIO 11 OCHOBHUX elie-
MEHTIB.

CyTTEBOIO OCOOIMBICTIO MICIIEBOTO CAMOBPSITyBaHHS € T€, 110 B 1Or0 CUCTEMI HE JIi€ IPUH-
LU TTOMLTY BJIAJIH, 3T1IHO 3 SIKUM MMOOYIOBaHa CUCTeMa IIEHTPAILHUX OPTaHiB JAep)KaBHOT BIJIN.




ITIPABO I CYCIIIJIbCTBO Ne2/2018

Buxonsun 3 Bumoru ct. 140 Konctutymii Vkpainu [S] B HOBI# pefakiiii, rojoBa rpomMa-
JIA € OJTHOYACHO TOJIOBOKO PaJid TPOMaJIH, TOJIOBYE HA 3aCiJaHHSX Pajid IPOMaJIH Ta € TOJIOBOKO il
BHUKOHABYOTO OPTaHy.

BpaxoByroun 3Ha4HMI 00CST TOBHOBa)KEHbB, 1[0 HAJTAETHCS TPOMAaJi, TOJI0Ba Ma€ BOJIOII-
TH BIINOBIAHUM npodeciiHuM KBamidikariiiHuM piBHEM, aje 3aKOHOM BCTAaHOBJICHO, IO MPaBO
OyTH OOpaHHMM JEMyTaToM, CUTbCHKUM, CEIHIIHUM, MiCbKHM TOJIOBOIO YH CTApPOCTOI0 HAJICKHUTh
rpoMajisiHaM YKpaiHH, sIKi MaloTh IpaBo rojocy BiamnoigHo 10 cT. 70 Koncrutynii Ykpainu [5].
He moxxe Oyt 00paHor0 0Cc00a, sika Ma€ CyJUMICTb 3a CKOEHHS TSKKOTO a00 0COOIMBO TSIKKOTO
37I0YMHY, 3JI0YMHY IPOTH BUOOPYMX MPaB I'POMAISH UM KOPYMLIHHOTO 370YMHY, SKIIO LS CYIH-
MICTP HE 3HATA UM MOTAIICHA B yCTAHOBICHOMY 3aKOHOM MOPSIIKY.

e omHi€r0 OCOOIHMBICTIO CHCTEMH MICLIEBOTO CaMOBPSIYBAaHHS € T€, III0 BOHA MAa€ CBOE
MIPOJIOBKEHHSI HA PEriOHAILHOMY PiBHI i Ha MIKpPOpPIBHI B 0CO01 OpraHiB caMoOpraHizailii Hace-
JICHHS — OYJMHKOBHX, BYJIMYHHUX, KBApTAIBbHUX, CUIBCHKUX KOMITETIB, KOMITETIB MIKpOpaiOHiB
TOIIIO.

[lepemnideHi opranu TakoXX BU3HAYAIOTHCS SIK CAMOCTIIHI €JIEMEHTH CUCTEMH MICIIEBOTO ca-
MOBpSITyBaHHSI.

He € 00OB’SI3KOBUMH €JIEMEHTAMH CHUCTEMH MICIIEBOTO CaMOBPSIyBaHHS MicTa 3 pa-
HOHHUM IOJINOM 1 palloHHI B MICTi pajgy, OCKiNbKH BUPILICHHS HMUTAHHS NPO IX YTBOPCHHS
Y1 HaBMAKU 3aJIKUTh BiJl PILICHHS TEPUTOpiajJbHOI TPOMaau MicTa 3 palOHHUM TOIIIOM YH
MIiCBKOI pajiu.

CrenudiuHe Micle B CUCTEMI MICLIEBOTO CaMOBPsYBaHHS ceJia, CEJWIa, MicTa Hale-
JKHUTh CiTbCHKOMY, CETHIIHOMY, MiChKOMY T0JI0Bi. MIOro OCHOBHI KOHCTHTYIiiHI (QyHKII Xapak-
TEPHU3YIOTh HOro SIK MocagoBy 0co0y paju Ta ii BUKOHABYOrO OpraHy. YWHHHIA 3aKOH BHU3HAYAE
CLITBCHKOTO, CENTUITHOTO, MiCBKOTO TOJIOBY SIK TOJIOBHY ITOCAOBY 0CO0Y TEPHTOPIaILHOT TPOMAIH
(wact. 1 ct. 12) [10, c. 4].

VY 3B’s3Ky 3 IMM y HayIli i/ NPaKTHUII JepKaBHOTO OyJiBHUIITBA Cy4acHOT YKpaiHU He TpH-
MTUHSETHCS AUCKYCis 3 IPUBOJLY TOTO, XTO OLJIBIII TOBHOBAKHUH Y CUCTEMI MICIIEBOTO CAMOBPSITY-
BaHHS — pajia sIK KoJeriaJbHui BUOOPHUI OpraH TepUTOpiaIbHOI IpOMaiN UM {1 BUKOHABUHMII OpraH
Ha 40I1i 3 0e3MocepeIHbO OOPaHUM TEPUTOPIATLHOI TPOMAJION CUTLCHKUM, CEITUIIHUM, MiCBKHM
TOJIOBOIO.

Ie nutanns Oyno npenmeroM pos3misiny Koncrutymiiinoro Cyny Ykpainu, B pillleHHI SKOTO
3 IIbOTO MPUBOJY TOCTIIOBHO MPOBEICHA AyMKa, 110 Y CUCTEMI MICIIEBOIO CaMOBPSAyBaHHS Ma€e
Miclle TIeBHA CyOOpIMHAIlis 1i €JIEMEHTIB, a 3a3Ha4YeHI BUIIE KOHCTUTYIIHHI (YHKIIIT CUTHCHKOTO,
CEJIMIIHOT0, MiCHKOTO TOJIOBH BU3HAYAIOTh MOT0 MmepenyciM sK MocagoBy 0co0y BUKOHABYOTO Op-
raHy pajad Ta caMoi paiw, iii miA3BITHY Ta Iepe]] Helo BiIIOBiAaIbHY sIK 32 HOTo poOoTy, Tak i 3a
OpraHizailiro poooTH caMoi paJiu.

Taka gyaiicTHYHA MOJIENb OpTaHizallii myOIiuyHOT BIa M HA MICIAX € HAI[IOHATIBHOIO CIIe-
udikoro. BoHa 3poduia iyke akTyallbHOK MPOOJieMy PO3MEKYBaHHS (PYHKIIIH Ta TOBHOBAYKCHb
MDK OpraHaMH MiCIICBOTO CaMOBPSIAYBaHHS Ta OpraHaMH JepKaBHOI BUKOHABYOI BIaau [4].

BucnoBok. OTxe, nependayeHi Y4nHHUM 3akoHoM «[Ipo MmiciieBe caMoBpsiyBaHHS B YKpa-
HI» MpaBa TEPUTOPiaTIBHUX TPOMAJ PaoOHIB y MicTaxX Ta iX MOBHOBAXXHOTO MPEACTABHUIITBA —
paifoHHuX y MicTax paf (y pasi ix yrBopeHHs) BuzHaHi KonctuTymiiinum CynoM TakuMu, 0 Bij-
noBinatoTs KoHctutynii Ykpainu.

Tox BUXOIUTH, IO MiCLIEBE CAMOBPSILyBaHHS TOCIa€ BAXKIIUBY POJIb Y BUPAXKEHHI Hapo-
JoBiasa. Brnaga B 1eMOKparuyHiN JepkaBi y BUDSIIL 1 TPHOX TUIOK € TOJTITHYHOI (OPMOIO
IPOSIBY BIAAX Hapoxmy. MicIieBe caMOBPSIyBaHHS 3aliMa€ThCsl BUPIMICHHSIM ITHTAaHb JIOKATBEHOTO
3HAUCHHS, IPUPOJIA SIKUX € TAKOK BaXKITUBOIO JUTs BCi€l gepskaBu. Lle Tol camuii po3moin qepykas-
HOT BJIaJH, SIKa TIPE3CHTY€E OE3IMOCEPETHIO IEMOKPATIIO Yy KpaiHi, rapaHTyIOuX BiJIbHE 3MIHCHEHHS 1
3aXHUCT CBOIX MIPHUPOIHUX MPaB Ta CBOOOJ B iHTEpecax J00poOyTy rpoMaiv, XapaKTePHUM JIJIS STKOT
€ HapOJHE TPEICTABHUIITBO K 00’ €KT BOJICBHSBIICHHS CITITHEHOTH.

Hapon mae OyTH BIJNOBIJAIBHUM 3a T, SSIKHM YHHOM 1 KOMY BiH Tiepeaae CBOi BIIaJIHI
MIOBHOBAKCHHS, KOTO 1 IK BiH 00Mpae y siki opranu. Ha 0CHOBI I10T0 1 ()OPMYIOTECS TEPUTOPiaIBHI
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rPOMaIN, OPTaH!U JIePIKABHOI BIIA/IU, CYTHICTh SKUX — GOPMYBaHHS HAPOJHOT JyMKH Yepe3 MpoBe-
JICHHS SIK 30BHIIIHBOT, TaK 1 BHYTPIIIHBOI JIepKaBHOT MO THKH.

TakuM YHHOM, €(PEKTHBHICTH JIepKABHOI BIIau niepedyBae y 3aJIeKHOCTI BiJl 11 MOITY.
I TOMy zlopequ BlI[3HaLII/ITI/I pOJII) MyHl]_II/IHaHITeTy caMme fK il HOHOMI)KHy, MOKJIUBO, HaBlTL OKpe-
My TUIKY y 3IiHCHEHHI 1 3aKpIIJICHH] MPEICTaBHUIIBKOTO IEMOKpaTH3My YKpaiHu uepe3 Ge3moce-
PEIHE BOJICBUSIBICHHS CBOTO HAPOLY.
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PU3UKH Y BITTHOCUHAX IHTEJEKTYAJIbHOI BTACHOCTI:
IIUTAHHSA IPABOBOI'O YIIPABJIIHHSA

CrarTs npUCBAYEHA BUBYCHHIO TIPABOBOTO ynpaBmHHﬂ pU3HKaMH y BiZTHOCHHAX
1HTeneKTyanLH01 BJIaCHOCTI. Bu3nadeHo, o y BigHOCHHAX lHTeJIeKTyaJIBHOI BJIACHO-
CTi MOXe 1CHyBaTH TBOPUHI PH3HK, PU3HK KoMepIianizanii 00’ €KTiB iHTeIeKTyanbHOT
BITACHOCTI, PU3UK BTPATH MpaB lHTeHeKTyaJH)HOI BiacHocCTi Ta iH. KOpuamune ympas-
JHHS PU3UKaMH B iHTENIEKTYyaJlbHIH BIACHOCTI 3[iMCHIOETHCS 32 TAKUMH €TallaMH,
10 ¥ Oynb-sIKMi pu3nK-MeHeKMeHT. Lnsaxamu MiHiMi3anii TaKuX pU3UKIB MOXKYTh
OyTu cTpaxyBaHHs, (PiIHAHCOBE MOCEPEAHUIITBO, BEHIYPHE MiIPHEMHHIITBO.

Kniouogi cnoea: puszux, opuoudnuil pusux, YyugiibHe npaso, YRPaeiinHa pUsUKd-
MU, iIHmMeNeKmyanbHa 671ACHICMb, NPA606e YNPAGIIHHAL.

CraTbsl MOCBsIILIEHA W3yYEHUIO NPABOBOTO YNpPaBJIEHUS PUCKAMHU B OTHOILICHH-
X MHTEIUIEKTYaNbHONH COOCTBEHHOCTH. OTMEUEHO, YTO B OTHOIICHHSIX HHTEIUICK-
TyalbHOW COOCTBEHHOCTH MOXET MMETh MECTO TBOPUYECKHH PHUCK, PHCK KOMMeEp-
[IUATM3alUH OOBCKTOB WHTEIUICKTYyaJbHOW COOCTBEHHOCTH, PHCK IIOTEpU TIpaB
MHTEIICKTyaIbHOW cOOCTBEHHOCTH 1 Jp. FOpuandeckoe yrnpasieHne puckaMy B HH-
TEJUIEKTYaIbHONH COOCTBEHHOCTH OCYIIECTBISICTCS 10 TEM JKE dTaram, 4To 0001
PUCK-MEHEKMEHT. [Ty TIMI MUHHMH3AIIUN TaKUX PHCKOB MOTYT OBITh CTPaXOBaHHE,
(hMHAHCOBOE MOCPEAHNIECTBO, BEHUYPHOE MPEAIPHHUMATEIBCTBO.

Knrwoueswle cnosa: puck, opuoudeckuii puck, spaicoanckoe npaso, ynpasieHue
puckamu, UHmMenNeKmyansHas coOCmMEeHHOCMb, NPAgogoe YnpasieHue.

This article is devoted to the study of legal risk management in intellectual pro-
perty relations. It is noted that there may be creative risk, the risk of commercializa-
tion of intellectual property objects, the risk of loss of intellectual property rights, etc
in intellectual property relations. The legal management of risk in intellectual prop-
erty makes through the same stages as any risk management. The ways to minimize
such risks may be insurance, financial intermediation, venture business.

Key words: risk, legal risk, civil law, risk management, intellectual property, legal
management.

Beryn. BinHocHHUM IHTEIEKTYalbHOI BIACHOCTI XapaKTEPHU3YIOTHCS 3HAYHUM CTYICHEM
HEBU3HAYEHOCTI, U0 € MPUPOJHUM IJIsi TBOPUOI MisSUIBHOCTI. Y NMPaBOBIAHOCUHAX, OB’ A3aHUX 13
peatizailiero MaifHOBUX MPaB IHTEJIEKTYaIbHOT BIIACHOCTI MOBa MOYE BECTHUCS MPO Pi3HI BUIU PH-
3UKY: TBOPYHUH (MpUTAMaHHHUK BIJJHOCHHAM 31 CTBOPEHHS 00’€KTIB 1HTEJCKTYaIbHOT BIACHOCTI);
0 CYNPOBOKYIOTh TIEpeIaHHs 00’ €KTIB 1HTEJICKTYaIbHOT BIACHOCTI; KoMepIiiaiaiii 00’ eKTiB
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IHTEIIEKTYaIbHOT BJIACHOCTI; BTPATH MpPaB 1HTEICKTYaIbHOI BIIACHOCTI TOIIO. A OCKIJTBbKH 3HAYHA
KUTbKICTh PU3UKIB CYITPOBODKYE O3HAYCHI BITHOCUHH, TO ChOTO/IHI aKTYaJIbHUM € TIUTAHHS MTPaBO-
BOTO YIPABIIiHHS TAKUMH PU3HKAMH.

VY Hayni NMBITBHOTO MpaBa MpoOiieMa MPpaBoBOi KBaidikalii pH3HUKIiB y BiTHOCHHAX iHTE-
JICKTyaJIbHOI BIACHOCTI MiHIMAETHCS BKe He BHepiue. J{o mporo nutanHs 3sepranuch A.l. Omens-
yenko, Y.H. AzimoB, f.b. bapam, B.A. Oiirensixt, B.A. Paccynoscekuii, M.I1. Punr, O.A. ITino-
npuropa, ['A. JlaBunosa, B.M. J/leMeHTbeB Ta iHIII HaykoBli. CydyaCHUMH BUCHHUMHU O3HAYCHUI
PHU3UK y TOMY 4YH iHIIOMY actiekTi Jociimkysasesa P.b. llumxkoro, P.A. Maiinanukom. IIpore nu-
TaHHS PAaBOBOTO YNPaBIIiHHS PU3UKAMH B 1HTEJIEKTYalIbHIN BIACHOCTI 1lI€ HE 3HAUIIIO OCTaToY-
HOTO BHPIIICHHSI.

IMocTanoBka 3aBaaHHsi. Meroro myOiikaiii € BCTAHOBJCHHS MMiJXOJIB J0O MPaBOBOIO
YIPaBJIiHHS PU3UKAMH Y BIJIHOCHHAX 1HTEJICKTYaJbHOI BIIACHOCTI Ta CIIOCOO0IB X MiHIMI3aIlii.

PezyabraTu gocaigxkenHs. Y CydacHHX IOCITIKCHHSX 3aCTOCOBYETHCS TEPMIiH «iHHOBa-
IHHUE pU3HK». AHaI3 HAYKOBHX JKEpPEJ, JIe BUKOPHUCTOBYIOTHCS 00HIBa TEPMIHU («IHHOBAIliH-
HUH PU3UK» Ta «TBOPUYHHA PH3HK»), TO3BOJSIE TOBOPUTH PO OTOTOKHEHHS IIUX MTOHATH Y IIUBLIb-
HO-TIPaBOBIH JTiTEpaTypi, a/pKe 1 i TBOPUHUM, 1 ITiJ] IHHOBAIIITHUM PO3YMI€THCS pU3UK HEOAKaHOTO
pesynbTary TBop4oi AisimbHOCTI [1, ¢. 96]. IIpoTe BapTO 3a3HA4YMTH, IO IpoOIEeMaTHKa IHHOBAIliH-
HOTO PU3UKY 1 HiIXO[M 10 YHPaBIiHHSI HUM BUKIMKAIK OUTBIINI HayKOBHH iHTEpeC B EKOHOMIC-
TiB, HDXK y NPaBHUKIB. Y €KOHOMIYHMX JOCTIKCHHAX 1HHOBAIliHUI PU3UK PO3YMIETHCS JEIO0
B IHIIOMY ACHEKTi, X04a 1 MOB’SI3Y€ThCS 3 TBOPUOIO AISUIBHICTIO. Y3arajabHEHO, 16 HMOBIPHICTh
BTpAT pecypciB 1 3ac00iB y Mpolieci CTBOPEHHS 1 BIPOBAIKEHHSI HOBOT TEXHIKH, TOBapiB, MOCIYT,
YIIPaBIIHCHKUX PIICHb, TIPOTPECUBHUX MaTepiajiB Ta TEXHOJOTIH, sIKi, MOKJIHBO, HE 3HAWIYThH
OYiKYBaHOTO TIOMUTY Ha PUHKY [2; 3, ¢. 52; 4].

Po3mistHeMoO TBOpUMIA pU3HK, PU3UK KOMEpIiai3alii 00’ €KTiB IHTEICKTYaIbHOI BIIACHOCTI,
PHU3UK BTPATH MPaB IHTEJIIEKTYaIbHOT BIACHOCTI.

TBopumid pu3HK (IIpUTaMaHHHWK BiTHOCHHAM 31 CTBOPEHHS 00’ €KTIB IHTENEKTYyaJIbHOT
BIIACHOCTI, PU3HUK HEOAKaHOTO pe3ylbTary TBOPYOI JMisIIBHOCTI) € XapaKTepPHOK O3HAKOK iHTe-
JICKTyaJbHOI NiSTBHOCTI. SIKINO crimpaTHcst Ha T€, IO TBOPYICT € MisUTBHICTIO, BHACIIIOK SIKOT
HaPOJIKYETHCSI MIOCH SIKICHO HOBE, 1110 Bi1JI3HAYA€THCSI HEMOBTOPHICTIO, OPUTIHATBHICTIO 1 CYCIiITb-
HO-1CTOPUYHOIO YHIKaJBHICTIO [5, . 16], a cy0’€KTOM W€l AisITBHOCTI BUCTYIIAE JIFOAMHA, TO B CHITY
pi3HUX 00’€KTHUBHMX 1 Cy0 €KTMBHUX OOCTaBMH aBTOpa MOXE CIITKAaTH TBOpYa HEBjAaua, TOOTO
HEMOXIIUBICTh JOCATTH Oa’kaHOTO pe3ynbTary. Lle moB’s3aHe 3 TUM, IO TBOPUOCTI 3aBXKAU MPH-
TaMaHHUW NIEBHUM €JeMEHT HEeBH3HAYCHOCTI, AKHI 3yMOBIIOETHCS PIBHEM HAYKOBUX NOCSTHEHb
y TICBHI# Tajy3i, 00paHOI METOAMKO CTBOPCHHS 00’ €KTa, HASIBHICTIO B aBTOPA TOCTATHIX 3aC001B
JUTS 31IHCHEHHSI TAKOT TBOPUOT ASTLHOCTI, 1, HAPEIITi, 0COOUCTICHUMHU XapaKTEPUCTHKAMH CaAMOTO
aBropa. Kpim Toro, mpucTtynaroun 10 TBOPUOi pOOOTH, aBTOP YaCTO HABITH CaM HE MOXKE OTHO3HAY-
HO Ta BHUYEPITHO OXapaKTepU3yBaTH ii pe3ynsrar. Taka mpupoia TBOPYOCTI JIOCUTh TOCTPO CTABUTh
MMUTaHHS HECEHHS HACIIJIKIB TBOPYOTO PU3HKY.

VY n0oCTiKeHHSX, IPUCBSIYCHUX JIOTOBOPY Ha BUKOHAHHS HAYKOBO-IIOCIHITHHX a00 J0CHiI-
HO-KOHCTPYKTOPCHKHX Ta TEXHOJOTIYHUX POOIT, pOOMBCS BUCHOBOK, III0 HETAaTHBHUI PE3yNbTaT
(ToOTO BiACYTHICTH 06a)XaHOTO PE3YNBTATY) BBAXKAETHCS BUKOHAHHSIM 3a3HAYEHOTO JIOTOBOPY 1 pH-
3HK BUIAIKOBOI HEMOXKJIMBOCTI OTO BUKOHAHHSI TIOKJIAIA€THCS HA 3aMOBHUKA [0, ¢. 83]. [IpoTe un
MOKHa TOBOPUTH TIPO TaKUH PO3MOIiN HEraTUBHUX HACIIKIB TBOPYOTO PU3HUKY, SIK PO 3arajibHe
npaBuiio? MalyTb, Hi. To  3’scyiiMO, SIK Ma€ BUPIIIYBaTUCh TUTAHHS YIPABIiHHA TBOPYHM PH-
3MKOM 1, 30KpeMa, HOro HECEHH.

3aranom, CTpyKTypHO HPOIEC YIPABIiHHSI TBOPYUMH PU3UKAMU HIYUM HE BiIpI3HSIETHCS
BiJl YIPaBIiHHS OyIb-SIKHM IHITAMH PU3UKAMHU, TOOTO MPOXOIUThH Yepe3 CTalil BUSABICHHS, aHa-
JIi3y Ta OILIHKH PU3HKIB, pO3POOJICHHS Ta MPAKTHYHOI peai3allii 3aX0/(iB, CIPSIMOBAHUX Ha MiHi-
Mi3aIlif0 PU3HKIB, OLIHKY €()EKTHBHOCTI Ta KOHTPOJIIO 3aCTOCYBAaHHS TaKHX 3aXOJiB. BusBieHHs,
aHaJli3 Ta OIlIHKA TBOPYMX PU3HKIB 3/IIHCHIOETHCS 32 JOMOMOTOK BXKE HABEICHUX Y IMOTMEPEIHIX
myOITiKaIisax crnoco0iB. A OT MiHIMi3allis Ta OIiHKa e()eKTHBHOCTI 3aCTOCYBaHHS TaKHUX 3aXOJIiB
noTpedye TIEBHOTO YTOUHEHHSI.
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Crarreto 419 HusinpHoro komekcy (mam — 1K) Ykpainu BU3HAuUEHO, 10 MPaBO 1HTEICK-
TyaJbHOI BJIACHOCTI Ta MpaBO BIACHOCTI Ha iy HE 3ajexarb onHe Bij omHoro. [lepexim mpasa
Ha 00’ €KT IpaBa iHTEIEKTyaIbHOT BIACHOCTI HE 03HAUAE ITIePEX0 Ty IMpaBa BIACHOCTI Ha pid i, HAaBIa-
KM, TIEPEXi/I MpaBa BIACHOCTI Ha Pid HE O3HAYA€ NIEPEXOy IpaBa Ha 00’ €KT MpaBa iHTEICKTyaIbHOT
BIacHOCTI. ToMy MpaBHMJIO HECEHHS PU3HKY, 3akpimieHe y cT. 323 LK VYkpaiHu, MommproeThes
TINBKY Ha MaTepiadbHUN HOCIH, sIKH € (POPMOIO iCHYBaHHS 00’ €KTa IHTEIEKTYalbHOI BIACHOCTI.
Bonnouac LIK Ykpainu y kHu31 4 He MICTUTh HOpPMH, sika O BU3Hauana cy0’ekta Ta/abo mopsaok
HECCHHS TBOPYOro pu3uky. He Bu3HaveHi Taki npaBuia i maBoro 75 «Po3mnopsimkanHs MalHOBUMHE
paBaMHu iHTENEKTyanbHOI BiacHOCT» LIK Ykpainu. OQuHUYHI HOPMH LIOIO PO3MOILTY TBOPYO-
ro pU3UKYy MOXHA 3HaiiTH B okpeMux ctartsx OcobnuBoi yactunu LUK VYkpainu uum cnemiainb-
HHUX 3aKOHAX, MPOTE CTOCYIOTHCS BOHH KOHKPETHHX 3000B’s3aHb. Hampukiiaa, monepemHpo BiKe
OyI10 3ralaHO BCTAHOBJICHE MIPABUIIO MIO0 HECEHHS TBOPYOTO PH3HKY B JOTOBOpAX HAa BUKOHAHHS
HAyKOBO-JIOCIITHAX 200 J0CIITHO-KOHCTPYKTOPCHKHX Ta TEXHOJOTIYHUX POOIT.

3akoH Ykpainu «IIpo aBTOpchke MpaBo i CyMixKHI TIpaBay MICTHTH CT. 34, sKka BU3HAUYAE BiJl-
TIOB1IaJIbHICTh CTOPIH 32 HEBUKOHAHHS aBTOPCHKOTO JIOTOBOPY. BiAMOBIIHO 10 11i€T CTATTI CTOPO-
Ha, sIKa He BUKOHANA a00 HEHAJIC)KHUM YIHOM BHKOHAIA 3000B’13aHH 32 aBTOPCHKUM JI0TOBOPOM,
3000B’s3aHa BiIIKOAYBATH IHIIIH CTOPOHI BCi 30MTKH, 30KpeMa YIyIIeHY BUTOAY. SIKIIO aBTOp
HE TepeAaB TBip 3aMOBHHUKOBI BiAMOBIJHO 0 YMOB aBTOPCHKOTO JIOTOBOPY 3aMOBJICHHS, TO BiH
MOBMHEH Bi/IIIKOMYBAaTH 3aMOBHUKOBI 30MTKH, 30KpeMa ymylleHy Buroay. Lle no3Bonse cTBep-
JUKYBATH, 110 3aKOHOM HECEHHS TBOPYOTO PU3UKY MOKJIAICHO HA aBTOpa (TBOPIIS), OCKLILKU caMe
Y HbOTO BUHUKA€E 000B’SI30K CTBOPUTH Y MalOyTHHOMY TBIp 1 IiepeiaTH HOro 3aMOBHHKOBI.

ToOTo 3aKOHOIABIIEM TBOPUHUI PH3HK MOKIANAETHCS TO HA 3aMOBHHKA PE3YIIbTATy 1HTEIICK-
TyaJbHOI IisUTBHOCTI, TO Ha #oro aBropa. [IpoTe meBHa JoTiKa y TaKOMY IiAXOII MO0 HECCHHS
HACTII/IKIB TBOPYOTO PU3HKY iCHYE. Y BKE HABEICHOMY IPUKIA[l IMOKJIAJACHHS TBOPYOTO PH3HUKY
Ha 3aMOBHHWKa NIPY BUKOHAHHI HAYKOBO-JIOCIIIHUX 200 JOCIITHO-KOHCTPYKTOPCHKUX Ta TEXHOJIO-
TYHUX pOOIT 3aKOHOJIABEIh, CKOPINI 3a BCE, BUXO/MB 13 TOTO, 10 TAKWI PU3UK IepedyBac y che-
pi BIDIMBY 3aMOBHHKA. ToOTO, IpUTaMaHHI HAyKOBO-JIOCIIHIN JISUTBHOCTI €IEMEHTH IOIIYKIB Ta
BUKOHAHHS 11 Ha 3aMOBJICHHSI MOKYTh BHSIBUTH HEMOXKITUBICTh IOCSTHEHHS 0a)KaHOTO JIJIsl 3aMOB-
HHKa pe3ynsTary. Lle 3yMoBIeHO THM, 1110 BUKOHABEIIh 1 3aMOBHHK KepPYIOTCS HE CTUTBKU ICBHUMHU
TEXHIYHUMHU YMOBAaMH, 3pa3KaMH, CKiJIbKH JOCSTHYTUMHU B NEBHIN Tamy3i TEXHIKH MapaMeTpaMu
BUPOOIB: HAAIMHICTIO, MIBUAKICTIO, MOTYKHICTIO, 3allacOM BiJNIOBITHUX HAayKOBHX 3HaHb TOIIO.
ToMy MOKa3HUKH PiBHS MailOyTHIX PE3yNIbTaTiB TAKOT MisSIbHOCTI MAlOTh €JIEMEHT HEBU3HAYEHOCTI
[7, c. 160]. ¥ 3B’s13ky 3 uM, 11. 6 cT. 897 1K Vkpainu mokiagae Ha BUKOHABIsE 000B 30K He-
raifHo 1H(1)0pMyBaTH 3aMOBHHUKA TIPO BUSBICHY HEMOXKIUBICTH onepKaru OYiKyBaHi pe3ysbTaTH
a00 HENOIIBHICTH MPOJOBKYBATH POOOTY. | BjKe 3aMOBHUK npuiimae pIIIEHHS TOIIIBHO YX Hi
BHUKOHABIICBI ITPOIOBKYBATH IOITYKH HA THX YMOBAX, [0 BU3HAYCHI HAUM (3aMOBHHKOM) y 3aBJIaH-
Hi IS TMPOBE/ICHHS HAYKOBO- -JIOCJTITHUX 200 JTOCIITHO-KOHCTPYKTOPCHKUX Ta TEXHOJIOTIYHHUX PO-
0iT. | OCKITTBKH HEMOKIIUBICTD OTPHMAHHs PE3yJIbTaTy 3yMOB/ICHA 00’€KTHBHO HETIOBHOTOIO 400
HETOYHICTIO 1H(OopMaIlii, HeAOMIKaMH, SIKi BUXOIATH i3 BIJOMHX Ta iCHYIOUHX TEOPETHIHHX IOJI0-
JKCHB 1 MICTSTHCS B TEXHIYHOMY 3aBIaHHi, 1110 BUA€THCS 3aMOBHUKOM BUKOHABIICBI, TO 1 PU3UK He-
MOKIIMBOCT] OTPHMAaHHS 0a)KaHOTO PE3yNbTaTy TaK0oXk HECe 3aMOBHMK. AJKe MPOJOBKCHHS TaKoi
po0OTH, HEXAall HaBITh 13 3aCTEPEKEHHAMH BUKOHABIIS PO MOXKITUBICTh HEJOCSITHEHHS 0a)KaHOTO
pe3ynbTary, MOXKe 3yMOBJIIOBAaTUCH Oa)KaHHSIM 3aMOBHUKA 3HANTH HOBI IUISIXM BUPILICHHS MEBHOL
po6IeMu, BUKOPUCTOBYIOUH BC1 MOMIIUBOCTI.

INoknaseHHs B 3aKOHOAABCTBI 000B’SI3KYy HECEHHS TBOPYOTO PH3HKY Ha aBTOpa (K Yy Ipy-
roMy IPHUKJIa/i) MOKHa OOIPYHTYBAaTH aOCOJIIOTHUM XapaKTepOM BiJIHOCHH 31 CTBOPEHHS 00’ €K-
Ta IHTENeKTyaJIbHOI BIacHOCTi. ToOTO aBTOp, Oymyun cy0’€KTOM-HOCIEM aOCONIOTHUX MpaB, SIKi
BUHUKAIOThH 13 (DaKTy CTBOPEHHS 00’ €KTa IHTEIICKTYaIbHOT BIIACHOCTI, Ma€ IPUHHSITH Ha cebe pH-
3UKH, TPATaMaHH1 TBOPYOCTI.

TBopuHii pe3ysIbTaT MOXKe MPUHOCUTH EKOHOMIYHHUH YU COIIaIbHUH e(eKT, 0o CTBOpIOBa-
THCH JJIS1 BIACHOTO 3aJ0OBOJICHHSI MUTIS UM 3aMOBHHKA. BomHOYAC PO3MOMIIATH TBOPUHI PU3UK
3a TaKUM TMPHHIMIIOM: XTO OTPUMYE TO3UTUBHHUHA e(EKT, TOH 1 Hece pU3HK — TaKOXK HE 3aBKIH
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BUMPABIAHO, OCKINBKHA OTPUMAHUI MO3UTHBHHUN pE3YIBTaT TBOPYOCTI MOXKE HE KOMIICHCYBAaTH
MTOHECCHNUX BUTPAT Ha HOTO CTBOPEHHS. ToMy aOCONIOTHO JIOT1YHIM BHIAE€THCS MOKIIAIaHHS TBOP-
YOro pU3HMKY Ha 0co0y, JJIs SKOT HAHONTHMAJBHIIIUM BUSBUTHCS CITIBBIIHOIICHHS OUYiKyBaHOTO
«e(eKTy» Ta MOXJIMBUX HACIIIKIB OTPUMaHHS HETAaTUBHOTO pe3ynbTary. [HaKIIe Kaxy4du, eKOHO-
MIYHO BHUIIPABIaHUM € HECCHHS PU3UKY THM Cy0’€KTOM, SIKHH Ma€e MEHIIE 3aTpar.

[Ile omHUM PU3UKOM y MTPABOBITHOCHHAX, OB’ sI3aHMX 13 pealli3allie€lo MaiiHOBHX MpaB iHTe-
JICKTyaJIbHOI BIACHOCTI, € PU3HUK KOMepIlianizalii 00’ €KTiB iHTEIEKTyallbHOI BIACHOCTI.

Oco0nuBICTIO pU3KKY KOMepliianizaiii 00’€KTiB 1HTENEeKTyalbHOI BIACHOCTI € Te, 110 BiH
MOYKE OJIHOYACHO CTOCYBATHCs MPaBOBOI, EKOHOMIUHOI, collianbHoi, (hiHaHCOBO1, TeXHIUHOI chep.
ToMy MOXHa OKPECIUTH KOJO (haKTOPIB TaKOro pu3uKy. HuMu MOKyTh OyTH Taki: HEJOCTAaTHS
YPETYIbOBAHICTh BITHOCHH 31 CTBOPEHHS, OXOPOHH Ta BHKOPHCTAHHS 00 €KTIB IHTEIEKTyallb-
HOT BJIACHOCTI; MPOOJIEMHICTh OIIIHKK 00’ €KTIB 1HTEJICKTYyaJIbHOI BJIACHOCTI; HEHANPAI[bOBaHICTh
(hiHAHCOBO-CKOHOMIYHMX MEXaHI3MIB CIIO)KMBAHHS 1HHOBAIIHOT MPOAYKIIT Ta MEepepo3NomiTy
(hiHAaHCOBUX KOMITIB TOIIO. 3p03yM1JIO, IO TAKUI KOMILICKCHUN XapaKTep PU3HKY KOMepIiiaizarii
00’€KTIB 1HTENEKTYaIbHOI BIIACHOCTI BUMArae BiJIMOBIJTHOTO KOMIUIEKCHOTO ITiJIXOIY JIO0 YIIpaB-
JIIHHS HAM.

VYrpaBniHHS PU3MKOM KOMepIiamizarii 00’€KTa iHTEIEeKTyalbHOI BJIACHOCTI € YaCTHHOIO
YIPaBIIiHHSA IHTEIEKTYaJIbHOIO BIACHICTIO. BiAMOBITHO 10 IHOTO, B MEXaX YIPABIiHHS iHTENEKTY-
AJNBHOIO BIIACHICTIO 3[IIHCHIOETHCS aHAJI3 PU3HKY KOMepIlianizaiii 00’ ekTa iHTeNeKTyalbHOI Biac-
HOCTI 32 TAKAMH HaIrpsIMaMH:

1) mpuBaOnuBiCTh PUHKY (HACKNBKM BEJIMKUM € PUHOK TEBHOI iJel, 4M 3/1aTeH BiH
JI0 3POCTAHHS, SIKH MOXIIMBHU PiBeHb MPHOYTKY, SIKI TMEPEIIKOIN MOXYTh BHHUKHYTH ITiJ] Yac
BUXOIY Ha IIell pHHOK TOIIO);

2) cuHepris Oi3Hecy (HAaCKUIBKM caM Cy0’€KT KoMepIlializailii TOTOBU /0 BUXOy Ha O3HA-
YCHHUU PUHOK: M Ma€e cy0’eKT (MOTo MpaliBHUKH) JOCTATHI IpoQeciitHi 3HaHHS 1)1 BUKOPUCTaH-
Hsl 00’€KTa THTEIEKTYaIbHOT BIACHOCTI, YA BUKOPUCTOBYIOTHCS TaKi 3HAHHS, UM € MOXKIUBICTb
peasizaiii HOBOTO TOBapy BXKe HasBHIH KJIIEHTYPi TOIIO);

3) oOrpyHTOBaHICTb i1ei (CKJIaJHA i/1esi 0 BIIPOBAKEHHSI YU Hi, HACKUILKH BOHA € HOBOIO
Ta SIKUH 11 CTYIiHBb MAaTEHTHOI YUCTOTH, Y MOTPiOHE OTPUMAHHS TOAATKOBHX JIO3BOJIIB HA 11 BUKO-
pPHCTaHHA 1 T. 11.);

4) notpeda B pecypcax (skuif Mae OyTu 0OCAT 30BHINIHBOTO (DiHAHCYBAHHSA, YU MOTPiOHI
JI0AAaTKOBI poOoUi Ta MaTepiaibHi PECypCH, sika MOTOAMHHA OL[IHKA IIPOEKTY TOILO);

5) nepeBaru Juisg KOpUCTyBaua (HACKUIbKU YHIKaJIbHUMH JJIsl KOPUCTYyBaya OyayTh oflepKaHi
TIepeBary BiJl BAKOPHCTAHHS TAKOTO MPONYKTY ((PyHKIIIOHATIBHI UM IiHOBI));

6) paBOBa OXOpOHa i7el (K CTPATErivHO OXOPOHATHMETHCS HOBHUI NMPOIYKT BiJ HETOOPO-
COBICHHX KOHKYpEHTIB) [8, ¢. 89-90].

[IpoBeneHMI TaKMM YHMHOM aHai3 JIO3BOJIUTH a00 3HAYHO MiHIMI3yBaTH, a00 BHKIIIOYHTH
MOBHICTIO HETAaTWBHI HACHIJIKA PU3UKY KOMeplliami3amii 00’ekTa IHTeJIeKTya bHOI BIaCHOCTI, a00
MIPUIHATH YIIPABIIHCHKE PIIEHHS PO BiIMOBY BiJl TAKOTO PH3HKY.

Pusuk BTpat mpaB iHTEIEKTyaJIbHOT BIIACHOCTI 200 PU3UK BTPATH HEJIOTOPKAHOCTI MpaBa
IHTEJIEKTYaIbHOI BITaCHOCTI TAKOX CYIIPOBOIKYE BITHOCHHM IHTEIEKTyalbHOI BIacHOCTI. DakTo-
paM# TaKoro pU3UKy MOXKYTh OyTH: HeZIOCTaTHA 200 HEHAJIeKHO OpPraHi30BaHa CTpaTerisi OXOPOHU
00’€KTIiB IHTETIEKTyalbHOI BIACHOCTI; BiICYTHICTh a00 HEHAJICKHE MPOBEACHHS IOPUIUYIHOT EKC-
MePTU3HU OTepalliil i3 JileH31sIMH, TaTeHTaMU Ha BUHAXO/HU, HOY-Xay, TEXHIYHOIO JOKYMEHTAIII€0
TOLIO.

Pusuk BTpaTH mpaB iHTENEKTYaIbHOI BIACHOCTI, 30KpeMa HOTo CTYIiHb, 3aJIC)KUTH Bif TOTO,
CTOCOBHO SIKOTO 00’€KTa IHTEJICKTYaIbHOI BIACHOCTI BiH PO3BHBAETHCS. Tak, pH3HMK BTPATH Ia-
TEHTHUX IpaB 3HAYHO HIKIHN 33 PU3HK BTPATH [IPaB Ha KOMEPLIHHY TaeMHHIIO. [[aTeHT IpoTsIroM
TICBHOTO BH3HAUCHOTO 3aKOHOIAaBCTBOM Hacy € IIHCHUM 3a YMOBH, IO TUTATEX1 Ha HOTO MiATPHUMKY
MIPOIOBXKYIOTh HAJXOMUTH JI0 MATEHTHOTO BifOMCTBA. | numie y pa3i oCKapyKCHHS HAsSBHOCTI i
00CSTy MaTeHTHUX TPaB y CyJi UM Yepe3 CIICIiajbHy IPOLeaypy MOBTOPHOI €KCIICPTH3H, MTAaTCHT
Moxe OyTH BTpaueHHH. [lincTaBy 1 MOPsIOK BU3HAHHS NATCHTY HEAiMICHUM BH3HAYCHI B YUNHHOMY
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3aKoHOMaBCTBI. [IpaBa jx Ha KOMEpIIHY TAEMHHII0O MOKYTh OyTH BTpadcHi HaBITh Y BHITAJKy
HEHAaBMHUCHOTO i1 po3kpuTTs. [Ipy IbOMY Ha BIIACHUKOBI KOMEPIIIHHOT TAEMHUIII JISKUTH 000B’ 30K
30epexeHHs KoH(iaeHIiHHOCTI (y pa3i il po3royomeHHs BIACHUK Ma€ JIOBECTH, M0 KOMepIliiiHa
TaeMHHMIIA OyJia HEe4eCHO B3siTa abo nmpuBiacHeHa) [8, c. 169-170].

3BY>KCHHS NPaB BJIACHHUKIB 00’€KTIB IpaBa iHTENEKTYyaJbHOI BIACHOCTI TEX MOXHA PO3-
[ISIaTH SIK BTPaTy MpaB iHTEJNEKTYalbHOI BIACHOCTI (4acTkoBy). [Ipu oMy ¢akTopom Takoro
pHU3HUKy MoOxe OyTH BiACYTHICTh HaBHUKiB O(OpMIICHHS 3asiB y ocodu, sika ix nopae. Pesynasrarom
MOXe cTaTh (PaKTHYHE BUKOPUCTAHHS KOHKYPEHTaMH 4y’KOro 00’ €KTa iHTeICKTya IbHOI BIACHOCTI
0e3 MmopyIIeHHS 3aKOHY. SIK 3a3HAYAI0TH OCIITHIKH, KOHKYPEHTH, OTPUMYIOUH TOAAaTKOBI MaTCH-
TH, [0 YTOYHIOIOTH 1 JJOMOBHIOIOTh BUHAXOMHU, MOXYTh 3a0JIOKYBaTH OCHOBHI TaTeHTH. Pe3ynpra-
TOM [BOTO OyAe NMPHU3YIHHEHHS BUPOOHUITBA YU YKIJIQJACHHS JiEH31HHOI yromy, sikol He Oyio 0
MIPH TIPaBUILHOMY O0(hOpMIICHHI JOKyMEHTIB [9, ¢. 22].

VY cnenianpHI# JiTeparypi BUCIOBIIOETLCS yMKa TPO T€, 10 MiHIMi3yBaTd PH3UKH B TIpa-
BOBIJIHOCHHAX, TIOB’SI3aHUX 13 peallizalliero MaifHOBUX TIpaB IHTEJICKTYaJ bHOI BIACHOCTI MOXKHA
3a JIOTIOMOTOK0 CTPaxyBaHHS IHHOBAaIlIWHUX MPOEKTIB. XO0Y 3a JOIIOMOTOK CTpaxyBaHHsS WMOBIip-
HICTh HETaTUBHOTO PE3yJbTaTy IHHOBAIIHHOTO MPOEKTY 3HAYHO 3HWKYETHCS, MIPOTE 3pOCTae Horo
BapTicTh. llle OAHMM HETraTMBHUM MOMEHTOM, SKHMH HE 3700yB BHUPIIICHHS B 3aKOHOIABCTBI, €
MOYJIMBICTh PO3PUBY B 4Yaci MK MOMEHTOM 3allOisIHHS IIKOJIM Ta MOMEHTOM HOTO BHSIBIICHHS.
Ie Moke CIpUYMHATH BUHUKHEHHS CYNepedoK 11010 BU3HAHHS MOii, sika Tpanuiach, CTPaXOBUM
BunaakoM [10]. MoxiuBo, o3HaueHi MpoOaeMH 1 MPU3BENIU 10 TOTO, IO CTPaxXyBaHHsS HE CTaJo
yHiBepcaJIbHUM CIOCOOOM MiHiMi3allil pU3UKIB y MPABOBIJHOCHHAX, MOB’SI3aHUX 13 peanizaliero
MafHOBHX IPaB IHTEIEKTYaIbHOI BIACHOCTI.

Jlo crioco6iB MiHIMI3aIlii pU3KKY Y BIIHOCHHAX 1HTEIEKTYaaIbHOI BIACHOCTI (HE3aIeXkKHO BiJl
HOro BHIY) TaKOK HAJICKUTH 3ay4IeHHS (PiHAHCOBHUX IOCEPEIHUKIB Ha PHHKY HEMaTepialbHUX
AKTHUBIB. YUeHI BUCIIOBIIIOIOTH JYMKY, [0 KOPUCHUMH TOCIYTraMH TakKuX (DIHAHCOBUX IOCEPE/I-
HUKIB MOXYTb OyTH: 1) CHpUSHHS 3HW)KEHHIO BAapTOCTI OMepalliii mpu 0JHOYaCHOMY 3POCTaHHI
iX KUTIBKOCTI; 2) 00’ €HaHHS PECypCiB CBOIX KJIIEHTIB 13 METOKO 3[[IHCHEHHS BEJIMKOMACIITAaOHUX
IHBECTHUIII} Ha IEPBUHHOMY PHHKY; 3) nuBepcudikaris pusuky [11, c. 84-85].

IleBHi yHKIIii 3 MiHIMI3aIi] 03HAYCHNX PU3HMKIB MOXKE BUKOHYBATH 1 BEHUYPHE MiIIpHEM-
HUNTBO. | X0ua BOHO XapaKTepU3YEThCS MiIBUIICHUM PiBHEM IiIMPUEMHHUIIBKOTO PU3HKY, TPOTE
€ «...BOXJIMBOIO (opMOI0 (piHaHCYBaHHS IHHOBALIWHUX MPOEKTIB, IO HE JIUIE CTUMYIIIOE 1HHO-
BaIliliHi MPOIIECH HA OKPEMO B3ATOMY IiANPHEMCTBI, 8 i TTO3UTHBHO BILUIUBA€ HA PHHOK iHHOBA-
i}l 3arajgoM: MiJBUILY€E PiBE€Hb KOHKYPEHI{, CTUMYJIIOE 0 3pOCTaHHs piBeHb podecionanizmy
MIEPCOHAITY Ta IMiABUIICHHS HAyKOBOTO Ta BUPOOHUYO-TEXHIYHOTO piBHA...» [12, ¢. 805]. ¥ mocui-
JUKCHHSIX, IPUCBSIYCHUX BEHIYPHOMY I IIPUEMHUIITBY, BKa3yE€ThCS Ha B3AEMHY BHTOY Bif 3aiy-
YeHHSI BeHUYPHHX THBECTHIIIN K JUIsI IHBECTOPA, TaK 1 JIJIst HiI[l'[pI/ICMI_I}I Jls iHBecTopa (BeHUYp-
HOTO KaIliTajicTa) Taka BUTO/A MPOSBISETHCS B MOJKIMBOCTI OTPHMAHHS CBOE JaCTKH r[pH6yTKy
gepe3 MpoJak MakeTa akIii Mmicis 3HaYHOTO 301TBIICHHS X BapTOCTl B p€3YJIBTaT1 ycmLHHoro
po3BUTKY npodinancoBanoro 6iznecy. Tomy, po3yM1quH 0 peaizamis HayKOMlcTKHx npoeKTlB
MOJKE MaTH HCraTHBHUI PE3yIIbTar, BEHUYPHI 1HBECTOPH BCE XK MOTO/PKYIOTHCS PO3IUTUTH 3 TijI-
MIPUEMIIEM PU3UK HEBJaYi, PO3PAxXOBYHOUYM OJICPKATH HAJBUCOKHN MPUOYTOK y BHIAJKYy YCIIi-
xy. Buroga mianpueMiis nojsirae B TOMy, 10 BEHUYPHHUI 1HBECTOP JOKJIAAa€ MAKCUMYM 3YCHIIb
JUISL TIPUCKOPEHHST PO3BUTKY Oi3HECY, BUKOPUCTOBYIOUM BJIACHI KOILITH, MiJOMPArOYd MOTPIOHUX
CHelialicTiB, nepenawdn HaObyTUil AOCBiJ €(EKTUBHOTO YNpaBliHHS (HiHAHCOBUMH peCypCcami.
Oxkpim TOro, B 0araThbOxX BHIIAJKaX Taka CIIBIpAL 3 IHBECTOPOM € (PaKTHUYHO €IMHOI0 MOXKIIH-
BICTIO BIIPOBAINTH iHHOBAIIIIO, OCKUIBKU Yepe3 BUCOKY PU3UKOBAHICTh MPOEKTY KOMEPIiiHI OaH-
KM BiIMOBJISIIOTh Y HaJIaHHI KPEIUTY, a BIACHUX KOIITIB JJIs Horo peamisarii mianpuemerpb abo
He Mae, abo ix HexocTaTHbo [13].

BucHoBku. OTXe, MpaBoBe yNpaBIIiHHS PU3UKaMHU B IHTEICKTyallbHII BIACHOCTI 3/11HCHIO-
€ThCS Yepe3 Ti XK eTalu, M0 W YIPaBIiHHs Oy/lIb-IKUMH PU3UKaMH. PO3Moil 03HaUeHUX PU3UKIB
MOXe BiOyBaTHCh yepe3 CTpaxyBaHHs, (JiHAHCOBE MOCEPEJTHUIITBO, BEHUYPHE ITiIIPUEMHHIITBO.
BomHouac HeoOXi1HO 3a3HAUNTH, 110 PiHAHCOBE TOCEPEITHHUIITBO, SIK 1 BEHUYPHE T AMTPHUEMHUIITBO,
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JUHCHO, MOXKE CYTTE€BO 3HU3UTH PH3UKH, XapaKTEPHI BITHOCHHAM I1HTEJCKTYyaJIbHOI BIACHOCTI,
MPOTE 32 YMOBH HaJIS)KHO PO3POOIICHOTO MPABOBOTO MEXaHi3My 3a0e3MeUeHHs TaKol AisUTbHOCTI Ta
MIPUTATHEHHS JI0 BIIMOB1IabHOCTI i1 y4acHUKiB. HassBHICTh €KOHOMIYHHUX, q)iHaHCOBHx MIPaBOBUX
npo6neM rajbMye PO3BHTOK B YKpa1H1 (biHaHCOBOTO MOCEPETHUIITBA Ta BEHYYPHOTO l'[lIIle/IeMHI/I—
ITBA i, BIAMOBIIHO, pO3BUTOK iHHOBaIN. [IpoTe 11e BKe CKIamae mpeaMeT iHIIOro [OCTiIKSHHSL.
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JTOTOBIP PO KOH®IAEHIIMHICTD:
ICTOTHI YMOBHU TA OCOBJIUBOCTI PEI'YIIOBAHH S

CrarTs npucBAUYEHA BU3HAUCHHIO MOHATTS M MiclLi AOTOBOPY HpO KOH(iACHI-
HHICTB y CHCTEMi IUBUIBHO-IIPABOBUX 3000B’S3aJbHUX BIAHOCHH, XapaKTEPUCTHII
HOro iCTOTHUX YMOB Ta 0COOJIMBOCTEH, OKPECIEHHIO CIeU(iKH IOPUIMYHUX (PaKTiB,
Ha MIJICTaBi IKUX BUHUKAIOTh, 3MIHIOIOTHCS 1 IIPUITUHSIOTHCS iH(POPMAIIiiHI TOTOBIp-
Hi 3000B’s13aHH1. 3 MO3MILIi IOPUANIHOL JOKTPUHH aHATI3YIOTHCS O3HAKH TOTOBOPY
PO KOH(DIIEHITIHHICTh, 00T PYHTOBYETHCS KOHIICIIIIS [IMBUILHO-TIPABOBOTO PETYITFO-
BaHHS 1HPOPMAaLIHHUX BiIHOCHH, BU3HAYAIOTHCS TCHICHIIIT Ta MEPCIIEKTUBHU MPaBO-
BOTO PETYJIFOBaHHS 1HPOpMaIiHHUX 30008’ s13aHb Y 3aKOHOAABCTBI YKpaiHU.

Knwuosi cnosa: ingopmayis, ingpopmayiiini gionocunu, ingopmayiiine 30008 's-
3AHHA, KOMEPYITIHA MAEMHUYS, 00208IP NPO KOHGPDIOeHYIIHICMb.

Cratbs MOCBAIICHA PACCMOTPEHUIO IPABOBOM MPUPOJIBI U MECTA JOIOBOPA O KOH-
(bUEHIMATBHOCTH B CUCTEME IPaXIaHCKO-TIPABOBBIX 0053aTeIbCTBEHHBIX OTHOIIIE-
HUI, XapaKTEPUCTHKE €r0 CYIIECTBEHHbIX YCIOBHIA U OCOOCHHOCTEH, ONpeeIeHUIO
CHECUU(PUKH IOPUIMYCCKIX (PAKTOB, HA OCHOBAHHH KOTOPBIX BO3HHKAIOT, U3MCHSI-
IOTCSI M ITPEKPAIIaoTcsl HH(POpManOHHBIE TOTOBOPHEIC 00s13aTenbeTBa. C MO3UIUU
IOPHIMYECKON JOKTPUHBI aHATH3UPYIOTCS NPU3HAKH JOTOBOPa O KOH(UICHIINATb-
HOCTH, O0OOCHOBBIBACTCSl KOHIICTIIINS TPAaXKIAHCKO-IIPABOBOTO PETYIHUPOBAHHS HH-
(hopMaIOHHBIX OTHOIICHUH, OMIPEACISIOTCS TCHICHIINH U IIEPCICKTUBEI IIPABOBOTO
PerynupoBaHus HHPOPMAIIMOHHBIX 0053aTEIECTB B 3aKOHOAATEIHCTBE YKPAUHBI.

Kniouegvie cnoea: ungopmayus, ungopmayuonivie OmHoueHus, UHGOpMayuoH-
HOe 00653amenbcmeo, KOMMEPYecKds Matina, 002060p 0 KOHPUOCHYUATLHOCTU.

The article is devoted to the consideration of the legal nature and the place of
confidentiality agreements in the system of civil relations, the characteristics of their
types and features, the specificity of legal facts, on the basis of which information
contractual obligations arise, change and terminate. In the article from the perspec-
tive of legal doctrine are examined confidentiality agreements as well as the concept
of civil-law regulation of information relations, trends and perspectives of legal regu-
lation of information obligations in the civil legislation of Ukraine.

Key words: information, information relations, information obligations, commer-
cial secret, confidentiality agreement.

ITocTanoBka npo6aemu. Ha croroguimHiil qeHs y ramysi iHopMamiiftHoi TisIbHOCTI
YKJIaJa€ThCs BEINKA KiNbKICTh PI3HUX 32 CBOIM XapaKTEpPOM 1 MPUPOAOI0 JOTOBOPiB, YACTHHY
3 SIKMX CTaHOBIATH crenu(ivyHi JOTOBIPHI KOHCTPYKIUii, MpUTaMaHHi Julle 3a3HadeHiil cdepi.
I[to oOcTaBUHY BBaXkKa€MO HE BUMAAKOBOIO, aJ[KE€ B CyYaCHUX YMOBAaX CTAaHOBJIEHHS Ta PO3BUT-
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Ky iH(QOpMaIiiHOTO CyCITIJIBCTBA 3pOCTAE POJIb 1 3HAYCHHS 1H(OpMAaIlii K colialbHOTO Oara i
npaBoBoro eroMmena. OTxe, HAYKOBHI aHaIi3 MPABOBOI MPUPOIX W MicCIlsl JOTOBIPHUX MOJIe-
nei 3a0e3nedeHHs peanizanii iHGopMmaniiHuX mpaB cy0’€KTiB, BUZHAYCHHS iX 0COONMBOCTEH
Ta acCIeKTiB JOTOBIPHOTO PETYIIOBaHHS iH(QOpPMamiiHWX BiJHOCHH HaOyBalOTh OCOONHMBOTO
3HAYCHHS.

[IpobGnemamM MpaBOBOTO PETYIIOBAHHS JOTOBIPHUX iH(GOPMAIIMHUX BiTHOCUHU NPHUCBIYCH]
HAyKOBI JOCIIKEHHS BITUM3HAHUX 1 3apyOikHux aBTopiB: T.I. Berosoi, b.M. T'oromns, B.1. XKyko-
Ba, B.O. Kansrina, }0.B. Hocika, B.€. Ilerposa, B.C. lumbantoka Ta iHmux ydyenux. Haykosum
MIATPYHTAM JOCTIIKeHHS 3a3HadeHnX npobiem € npaui O.B. KoxanoBcekoi — po3poOHuKa BiTUU3-
HSTHOT TOKTPHHU IIWBUTBHO-TIPABOBOI perIaMeHTallil iHhOopMaIliiiHAX BiTHOCHH.

I[ocTanoBka 3aBIaHHSA. METOIO CTATTI € TOCIIHKEHHSI TOHATTS 1 MICIIST OTOBOPY PO KOH-
(INCHIIWHICTh Y CHCTEMI IIMBUILHO-TIPABOBUX 3000B’sA3aJbHUX BIJTHOCHH, BU3HAYCHHS HOTO ic-
TOTHHUX YMOB Ta OCOOJHMBOCTEH, OKpPECIeHHsI CIICIU(IKN IOPUINIHAX (AKTIB, HA TIICTaBl IKUX
BHHUKAIOTh, 3MIHIOFOTBCS 1 PUITMHSIOTHCS 1THPOPMAIliliHi JTOTOBIpHI 3000B’ I3aHHS.

PesyabraTn gociaigkenns. OCOOIMBUM BHIIOM JIOTOBOPIB y cepi iHPOpMaIiitHIX BiHO-
CHH € JIOTOBIp Mpo KoH(ineHiHHicTh. Ha BimMiHy Bix JOTOBOPIB y cdepi cTBOpeHHS iHpOpMarii
Ta HaJaHHs iH(OPMAIIMHUX TTOCITYT, TAKUI TOTOBIP pEeNIaMEHTY€E MAaCHBHY MOBEIIHKY OOpKHUKA 1
CTIPSIMOBAHUI HA yTPUMAHHS BiJ] YIMHEHHS A1l 11010 MOPYIIEHHS iH(OPMAIifHUX IIpaB KOHTpa-
TeHTa, TOOTO BiA PO3roJOIICHHS MEeBHOI iH(popMallii, sika Oyiaa oMy HaJaHa 4u cTana BiOMOIO
y 3B’SI3Ky 3 OT0 y4acTIO Y BiIHOCHUHAX 13 KPEIUTOPOM.

JoroBip npo KoH(]IACHIIWHICTh € OJTHUM 13 HAUTTOMIUPEHIIINX BHUJIIB JIOTOBIPHUX 3000B’s-
3aHb, IPEAMETOM SIKOTO € IH(pOpMaIliiiHi mpaBa ocoou. Takuil JOTOBIp YacTO YKIAJA€THCS SIK YMO-
Ba IHIIMX JIOTOBIPHUX 3000B’s3aHb — y c(epi OAHKIBCHKHUX, CTPAXOBUX, TPYAOBHUX BiTHOCHHAX
tommo. [Ipore BiH MOXKe OQOPMITIOBATHCS OKPEMO Y BHIVISII CAMOCTIHHOTO JOKyMeHTa Oe3moce-
PEINHBO HE MOB’SI3aHOTO 3 MPABOBOIO MIJCTABOI HOTO YKJIaJaHHs. 3a CBOEK CYTHICTIO JOTOBIp
PO KOHQIACHIIHHICTD CIIPSIMOBAHUI Ha 3a0€3IeYCHHS JO/ICPKaHHS IIEBHOTO 00PaHOTO CTOPOHA-
MU pexxuMy iHpopmarrii. Sk ciymHo 3ayBaxkye F0.B. Hocik, 3a moroBopom npo KoHQiACHIIIHHICT
OJTHa CTOpOHA (KOH(]iIeHIIiar) 3000B’I3y€ThCs 3a0€3MEUNTH Ta BUKOHYBATH PEKUM OOMEKEHOTO
JocTyny Ao iHdopmanii, IKy OTpEMaHO Bix Apyroi CTOpoHH (kKoH¢imeHTa) abo IOCTYyI A0 SKOT
HaJIaHO TaKOI0 JIPYTo0 CTOpoHoo [1].

Jlorosip mpo koH(iAEHIIHHICTS (JOTOBip MPO HEPO3TONOIICHHS iH(OopMaLlii) — I1e Pi3HOBU]
JIOTOBIpHUX 1H(QOPMaLIHHIX 3000B’43aHb, y AKHX OJHA CTOpOHA (KOH(DIAEHIIal) Mae T0TPUMYyBa-
TUCS1 00YMOBIIEHOTO JIOTOBOPOM PEXUMY iH(pOpMaLlii, HaAaHOI 1HIIOK CTOPOHOIO (KOH(1AEHTOM)
9 OTPUMAHOT HEIO Y 3B’SI3KY YYACTIO Y BiTHOCHUHAX 3 KOH(I1ICHTOM.

O0’€exTOM JOTOBOPIB NP0 KOHQIACHIIHHICT MOXKE OyTH KOMEpIIiifHA TAEMHHUIIS YM 1HIIA
koH(DiIeHIHA iH(popMarist (IepCOHAIBHI JIaH1, TAEMHHIISI 0COOUCTOrO (ITPUBATHOTO, CIMEHHOTO0)
JKUTTS, KOMEpIIiifHa TaeMHUIIS TOIIO). Bapto moroautuck i3 FO.B. Hocikom, sikwii, XapakTepusyro-
9K 00’ €KT JIOTOBOPY MPO KOH(DIICHIIIHHICTh, HATOJIONIYE, M0 «HE MOYKe OyTH 00’ €KTOM JIOTOBOPIB
PO KOHGIACHIIHHICTD: BIIKpHUTa iH(pOpMaIlis; iHpopMaIlis, sKa miuisirae 000B’ I3KOBOMY OITy0JTi-
KyBaHHIO (OTOJIOMICHHIO); iH(pOPMAIIisl, TOCTYII 0 SKOi 3TiHO i3 3aKOHOJABCTBOM HE MOXKE OyTH
oOMexeHuH; iHpopMais mpo mpoTunpasHi aii» [2, c. 312].

YpaxoByroun 0coONMUBUI XapakTep 00’ €KTa JOroBOpY Mpo KOHDIIEHIIHICTh, TpoaHalizye-
MO 0COOIUBOCTI MPABOBOTO PEKUMY KOMEPIIHHOT TaeMHUIII SIK 00’ €KTa iH(OpMAIiiHUX BiTHOCHH
1 BU3HAYUMO crenur(iky mpaBOBOTO PEryIIOBaHHSA BiTHOCHH, MOB’s3aHHUX 13 00IroM IpaB Ha KO-
MEpIIHY TAEMHUITIO B JIOTOBIPHUX 3000B’I3aHHSIX.

B ymoBax KOHKypeHIIii MK cy0’€KTaMH MiAIPHEMHHUIBKOT TisUTBHOCTI BOJOIIHHS HIHHOIO
1 IiIBUIIICHHS IOXO/IIB Ta IHIIUMH BiJJOMOCTSIMHU HAJIa€ CYTTEBI MIepeBaru Ha pUHKY TIEBHOMY TOBa-
POBHPOOHUKY, Ta€ TOMY 3MOT'Y OTpUMATH 3Ha4YHI PpUOyTKH. TaeMHA KOMepIiitHa iHPOpMAITis cTae
LIHHICTIO JIJIs Cy0 €KTa ¥ MOTpeOye HAIIMHOT OXOPOHH, TIPABOBUI PEXKHUM SKOT YHEMOXKITUBITIOBAB
OW TIONMIUPEHHS YW TIepeiady TaKuX BIJIOMOCTEH 0e3 3roiu BOJOAUIBI Oylb-sKuM ocobam. Bu-
HHUKa€ HarajbHa MoTpeda B TrapaHTyBaHHI iH(popMaIliiiHoi Oe3neku cy0’eKTiB, M0 MalOTh JOCTYI
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JIO KOMEPITIIHOT TaAEMHHMIII, T4, K HACIII0K, Y HOPMATHUBHOMY BJIOCKOHAJICHHI MTPaBOOXOPOHHOTO
MeXaHI3My B Tally31 BUKOPUCTaHHS KOMEPIIHHO MIHHOI iH(popMallii.

OxOpoHa KOMEPIIIHHOT TAEMHUIII BiJl HE3aKOHHOTO BUKOPUCTAHHS 3/IIHCHIOETHCS 3a JIOTIO-
MOTOIO Pi3HHX ITPAaBOBHX 3aXOMiB. JlesKi AepKaBW NPUIHSIN CIICIiaIbHI aKTH PO OXOPOHY KO-
MepILiifHO{ TaeMHHII, iHII 3a0e3MedyroTh i OXOpOHY Ha IiACTaBi MOJOKEHb 3aKOHIB MPO HEHO-
OpocoBicHy KOHKYpeHIIiro. OkpeMi JepxaBy 3a0€3MeUy0Th OXOPOHY TAEMHHIII B MEKaX 3arajibHOi
CUCTEMH TPO IUBLUIBHO-TIPABOBUH AETIKT. JJoCHTh yacTo mpaBa 0coOu Ha KOMEPLIHHY TaEMHHIIIO
OXOPOHSIOThCA 3ac00aMU KPUMIHAIBHOTO MIPaBa, MPOTE TaKa OXOpOHa nepeadadae T0BeIeHHs M0-
1H(OPMOBaHOCTI IPABOIIOPYILITHUKA PO TAEMHUI XapakTep iHpopmallii Ta HassBHICTh HOTO YMHCITY
I10/10 BAMHEHHS Ji{i 3 pO3TOJIOLIEeHHA KOMEepLiiHOT TaeMHHUL. ToMy, SIK TPaBUJIO0, O1IbII €(hEKTHB-
HHUM € OUBUIFHO-TIPABOBUI 3aXHCT MIPaB 0COOHM HA KOMEPIIHHY TAEMHUITIO, III0 MOXE 3a0e31euy-
BAaTHUCSI SIK 3aTaTbHUMH HOPMaMH IABUTHHOTO 3aKOHOJABCTBA, TAK i HOPMATHBHAMH MOJIOKCHHSIMH
1010 60POTHOM 3 HETOOPOCOBICHOK KOHKYPEHITIETO.

HuHi B YNHHOMY 3aKOHOJIABCTBI YKpaiHu JtHIe (opMy€eThCS CHCTEMa 3aKOHOIABY0T OXOPOHHU
Cy0’€KTUBHUX MPaB Ha KOMEPIIHY TAEMHUITIO, & 0COOIIMBOCTI 11 MPABOBOTO PEXKHUMY € MPEIMETOM
OKPEeMHUX HAyKOBHX JOCIIKEHb y BITUM3HAHIN nuBinictui [3; 4; 5; 6]. Hopmu, 1mo cnpsMoBaHi
Ha 3a0e3MeUeHHs IPABOBOT OXOPOHHM KOMEPLIHHOT TaEMHHUIN, 3aKPIMJIeHI MEPEBa’KHO B ITOIOKEH-
HsX maBu 46 LluBinsHOTO Kofekey Ykpainu (mami — LIK Vkpainu) [7], a TakoX y 3aKOHOAABCTBI
npo iHpopmarito [8]. OxopoHa npaB cy0’e€kTa Ha KOMEPIIHHY TAaEMHUIIO 31 CHIOETBCS TaKOXK
3aco0aMu aJIMiHICTPaTUBHOIO Ta KPUMIHAJIBHOTO MpaBa (3akoHoM Ykpainu «lIpo 3axucT Bij Heno-
OpocoBicHOi kOHKYpeHLi» [9] 1 crarTamu 231, 232 KpuminaiabHoro kojekcy Yipainu [10]).

KomeprriiiHa TaeMHHIIST BU3HAETHCS YMHHUM 3aKOHOIABCTBOM SIK 00’ €KT MpaBa iHTEIEKTY-
aJIbHOT BJIACHOCTI, MIPOTE 32 CBOEK CYTHICTIO BIZOMOCTI, [0 CTAHOBJIATH KOMEPIIIHHY IIHHICTS i
OXOPOHSIOTHCS SIK TaeMHa iH(opMallis, He MOBHHHI 000B’I3KOBO MaTH TBOPUHUiT XapakTepy. ToMmy
BapTO MOTOJUTHCS 3 BUCIOBICHOI B FOPUIMYHIN JTiTepaTypi MO3HIie0 [4] M010 HEOOXiMHOCTI
MIONTUPEHHS Ha PETyJIOBaHHS BIJTHOCHH, TIOB’SI3aHUX 13 OXOPOHOI KOMEPIIIMHOT TAEMHHUIII, TTOJIO-
JKeHb ITUBLIBHOTO 3aKOHOJIABCTBA PO PETYIOBaHH: iHQOpMAIiHHUX BiTHOCHH. J[oTOBip Mpo KOH-
(hiICHIIHICT € OJHUM 13 BUIB IIMBUTLHO-TIPABOBUX 3000B’S3aHb, CIIPSIMOBAHUX Ha JIOJCPKAHHS
BCTAHOBJICHOTO PEXUMY AOCTYILy 0 Takoi KOMepIIiiHoi TaeMHOI iH(opmarii

3MicT J0rOBOpY NpO KOH(IMEHIIHHICTh CTAHOBIATH NpaBa i 000B’s3kM KOH(IIEHTa Ta
KoH(ieHIIiana 3 MPUBOAY 3a0e3MeUeHHS i BAKOHAHHS PEXXUMY OOMEKEHOT0 AOCTYIy 10 iH(Op-
Marii. OCHOBHMMH IpaBamMu KOH(IJEHTa € IPaBO BUMAraru Bij| KoH}ieHIiana 3a0e3neueHHs i
BUKOHAHHS peXUMY KOH(pineHiHOCTI iHpopMaLii Ta mpaBo KOHTPOJIIOBATH BUKOHAHHS HUM Ta-
Koro pexxumy. O00B’I3KIB KOH(DIICHT 32 TOTOBOPOM MOXKE i HEe MaTH, OCKUJIBKH JJOTOBIp PO KOH-
(hiIeHIIHHICTh MOXKE OYTH OTHOCTOPOHHIM. [IpoTe B OIUTaTHUX TOTOBOPaX MPO KOH(IACHIIHHICTD
Ha KOH(IJICHTOBI JIGKHUTH OOOB’SI30K 3IMCHUTH 3yCTpiUuHE HAJaHHs, TepeadadeHe JT0OTOBOPOM
(crmaTuTH KOH(1ICHITIAIOB] KOIITH, TEpeIaTi MaifHO, BUKOHATH POOOTH TomIo) [1].

JloroBip mpo KOH(IICHIIIHHICTE CTOCYETHCSI 3a0€3MECUSHHSI TIEBHOTO PEXKUMY 0OMEKEHOTO
noctyiy jo iHdopmarii. Tomy B siTepaTypi BHCIOBICHA MO3HINIS, IO HagaHHs iH(opMmarlii abo
HAJIaHHS JIOCTYIy 110 iHpopMallii, sika € 00’ €KTOM JOTOBOPY MPO KOHQIACHIIIHHICTD, HE BXOJUTh
JI0 HoTo 3MicTy if HE CTAaHOBHUTH 000B’ 3Ky KOH(DIEHTA 32 ITMM 1oroBopoM. IlifcTaBu, mopsiiok ta
YMOBH HaJaHHs Taxoi iH(opmarii koHpiaeHIiaTy nepedyBaloTh 1Mo3a J0roBOPOM Ipo KOH(DiICH-
LIAHICTB 1 CyTTEBOTO 3HAYCHHS JJIs1 HBOTO HE MaroTh [2, c. 313].

3arajoM MOTOMXKYIOUMChH 13 HABEACHOIO TYyMKOI, BapTo, MPOTE, 3ayBaKUTH, IIO JOTOBIp
po KOH(D1IEHIIWHICTh OMOCEPENIKOBYE BIIHOCUHU 1110/I0 30epekeHHs iH(opMarlii, TOOTO macus-
HUI 000B’5130K KOH(IACHIIIala YTPUMYBATHCS BiJl YYUHCHHS [iif, CIPIMOBAaHAX HAa HAJaHHS YH
NepeaHHs IpaB Ha iHpopMaIliro iHmuMu ocodam. OTHaK 1T BHKOHAHHS 3a3HaYEHOTO 000B’SI3KY
KOH(DIICHIIIa]l TOBUHEH OTpUMAaTH iH(opMarliro Ta npaBa Ha Hel. HaOyTTs npaB Ha iHpoOpMaIlito
MOYE OITOCEPEKOBYBATHCS JOTOBOPOM PO HAJIAHHS MPAB Ha iHPOpMAIlito, SKHi MOXKe OyTH yKJia-
JICHWI SIK CaMOCTIMHUHI JIOTOBIp YM JIOTOBIp MPO HagaHHs iH(opMarlii Ta mpo KOHQIISHITIHHICTS.
B ocranHpOMy BHIaIKy TakWii JOTOBIp Ma€ CKIAJCHHN XapaKTep i PETyITIO€ BiJHOCHHHU IIONO
HaJIaHHA TIpaB Ha iH(OpMaIito i 3000B’13aHHS HEPO3TOJIONICHHS OTPUMaHOi iH(popMaii.
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3a CBOEIO CYTHICTIO JIOTOBIp MPO HAJaHHS MpaB Ha iH(OpMAIlF0 Ta yTPUMaHHS B 11 po3-
TOJIOIIEHHS TPETIM oco0aM MoAIOHUI 10 MPaBOBOI KOHCTPYKIIT JOTOBOPIB JIICH3IHHOTO BULY,
YKJIaJICHUX Ha YMOBaX HEBUKIFOYHOI a00 OJMHMYHOI jineH3ii. 3rigHo 31 ct. 1108 1K VYkpainu,
BUKJTIOYHA JIIIICH31sI BUAAETHCS JIUIIIE OHOMY JIIIICH31aTy ¥ BUKITIOYa€ MOXKINBICTh BUKOPUCTAHHS
nineH3iapoM 00’ €KTa mpaBa IHTEJICKTYa IbHOI BIACHOCTI Y cepi, 1110 oOMeKeHa i€k JIEH3IETO,
Ta BUJa4l HAUM IHIIMM 0co0aM JIIeH3iil Ha BUKOPHCTaHHS 1LOTO 00’ €KTa B 3a3Ha4YeHii cdepi.
Xoua Kareropii «IiIEeH31MHUN TOTOBIp» 1 «IileH3ii» HMIMPOKO 3aCTOCOBYIOTHCS y cdepi posmo-
PsUDKAHHS MAHOBHMU MPaBaMU IHTEJICKTYaIbHOI BIIACHOCTI JUISl OMOCEPEAKYBAHHS TOTOBIPHUX
BIIHOCHH 3 HaJaHHA IPaB 1HTEJEKTyaJIbHOI BIACHOCTI, MPOTE 3aKOHOAABCTBO HE OOMEXKYE MOXK-
JUBOCTI BUKOPHCTAHHS TaKUX TOTOBIPHUX KOHCTPYKIIH TaKOX UIS OMOCEPEIKYBAHHS IPOLECIB
HaJaHHS TpaB Ha 1H(QOPMAIliI0 W yCTaHOBJICHHS OOMEKEHb IIOJ0 iX HAJaHHS IHIIMM 0co0aM
(3akpiruieHHsI 3a00POHH IIIOJI0 PO3TOJIOIICHHS 1H(pOpMAIlii).

YpaxoByrouH, MO Pe3yJbTaTH IHTEIEKTYAIBHOT JISUTBHOCTI € PI3HOBHIOM 1H(OpPMAITii, 10-
ITyCKaeEMO MOYKJIMBICTh 3aCTOCYBaHHS JUIsl JOTOBIPHHUX BIJIHOCHH y c(hepi HaJaHHs TpaB Ha iHPOp-
MaIlito Ta 30epeKeHHS PeXUMY KOH(]IIEHITIHOCTI o0 HajaHoi iHpopmarii JoToBipHOT KOH-
CTPYKLIi JHIEH3IHOTO JOTOBOPY HAa YMOBAaxX BUKJIIOYHOI UM OXMHWYHOI JineHsiil. 3a Takoro
HiIXOTy TOTOBIp PO KOH(IIECHIIHHICTE MOXKe OyTH BU3HAUCHHH SIK PI3HOBHUJ JIIIIEH31HHOTO 0TO-
BOpY IO HaJaHHS MPaB Ha iH(OPMAILio, 3TiAHO 3 SKUM OfIHA CTOpPOHA (JIileH31aT, KOH(DiACHITiaN)
Mae JOTPUMYBATUCS] 00YMOBJICHOTO JOTOBOPOM pexXUMY iH(opMarlii, HaOyToi Bif iHIIIOT CTOPOHU
(nminensiapa, koHdpigeHTa), i 3000B’A3yE€ThCs HE HAJaBaTH MpaBa Ha iHPOPMAIIiIO iHIIUM 0cobaM.

HaykoBLsSIMH HarojomryeTbes, IO JOTOBOPU MPO KOH(IACHLIHHICTh MaOTh LMBUIBHO-
MIPaBOBY MPUPOLIY, X0Ua YKIATATHCh MOXKYTh 1 B TAKHX c(hepax, Ie MPEBATIOI0YNM € PEryIIOBaHHSI
HIIIOT TalTy31 TpaBa, HAPHUKIIA, y chepi TpynoBux BigHocHH [1]. IIpy bOMy JTOCUTH BaKIHMBUM
€ BH3HAYCHHS MOXKIIMBOCTI TpalliBHUKA 30epiraTd B TAEMHUII KOH(IICHIIIHY 1H)OpMAITitO TTic-
7 cBOTO 3BUTBHEHHS. CKIIQJHICTh Y BUPIMICHHI [LOTO MUTAHHS TI0B’s13aHa 3 THUM, IO TOACKYIH
Ba)XKKO YITKO PO3MEKYBaTH IPaBO MpaIliBHUKA Ha BUKOPUCTAHHS TOCBITYy Ta 3HAaHb, OTPHMAHHUX
Ha TOTIePEeTHLOMY MICITi POOOTH, 1 IPAaBO KOJIHMITHHOTO POOOTOMABIIS HA 30€pEIKEHHS B TAEMHHUIII
HAOro KOMEpIiHHO IIHHOT iHpopMaIlii.

3aKOHOIABCTBA JICAKHX JIepiKaB Oe3MocepeIHb0 BCTAaHOBIIOIOTH 3a00POHY IS MTPalliBHHKA
Ha PO3TOJIONIeHHS KOH(DineHiitHOT iH(opMaIlii cBOro KOMUIIHROro podoroasus. Tak, Ha mifcTa-
Bi CT. 85 MeKCHKaHCBHKOrO 3akoHy 1991 p. mpo po3BUTOK Ta OXOPOHY IPOMHUCIIOBOI BIACHOCTI
Oyab-sKka 0co0a, 1110 Mae y 3B 53Ky 3 poOOTOr0, HAltMOM, BUKOHAHHSAM (QYHKLIH abo nepeOyBaH-
HSM Ha IOCajli, BUKOHAHHAM CBOiX mpodeciiHuX 000B’S3KIB a00 MIATPUMKOIO JIIJIOBUX BiHO-
CHH JOCTYI J0 KOMEpPLIHHOI TaeMHUII i Oyna momepepkeHa mpo ii KoH}iaeHIinHuN XapakTep,
MIOBHHHA YTPUMYBATHCS BiJI ii pO3TOIOIICHHS 0€3 JOCTATHIX MiJICTaB i 3TOJIM BIaCHUKA CEKPETHOT
iHpopmarii [11, c. 251].

B VkpaiHi 3a3Ha4eHI aclieKTH B3a€MOBITHOCHH MiX TPAIliBHUKOM 1 KOJHUIIHIM POOOTO/IaB-
[IEM 3aKOHOZIaBYO HE BPETYIBOBaHI, TOMY ITiJ 9ac YKIaJaHHSI TPYAOBUX JOTOBOPIB 3 HAMaHUMHU
MpaIiBHUKAMHU BapTO MPUALISTH OCOOIUBY yBary 3000B’s3aHHSM TIpaIliBHUKA MO0 HEPO3TOJIO-
HIeHHs KOoH(ineHniiHoi iHdopMarltii, oTpuMaHoi HUM y 3B 513Ky 3 BUKOHAHHSM CBOIX CITy>KOOBHX
000B’s13kiB. Ha mianpuemMcTBi AOIITBHO PO3POOUTH BHYTPILIHE MONOXKEHHS MPO iHGOPMAIiHy
MOJITUKY. Y HbOMY BapTO UiTKO BU3HAYMTH, KA iH(OpMAaIlis € KOH(DIACHIIITHOIO Y1 Ma€e Xapak-
Tep KOMEPLiHHOI TaEMHHUII, a TAKOXK YNPOBAJUTH 3aXOAU BiAMOBINAIBHOCTI MpAIiBHUKIB 3a Aii,
OB’ s13aH1 3 HEHAJISKHUM 30€pEeKEHHSIM YW 1HIIMM MOAIOHUM TMOBOKEHHSM 3 JOKYMEHTAIETO,
110 MICTUTB BIZIOMOCTI, 5IKi BU3HAIOTHCSI KOMEPLIHHOIO TAEMHUILICIO.

OcTaHHIM 9acOM CIIOCTEPIraeThCs CUTYAIIisl, KOJU TOJI0KEHHS TPYIOBUX JIOTOBOPIB BH3HA-
4arTh 000B’A30K MpalliBHUKA 30epiraTv iHQpOpMaIlito, 10 Ma€e XapakTep KOMEPIIHHOT TAEMHUIII,
HE JINIIE TiJ 9ac BUKOHAHHS CBOiX TPYZOBHX OOOB’SI3KIB, a TAKOXK HPOTSITOM IIEBHOTO TMEpiomy
TTiCJTsI TPUTTMHEHHS TPYJIOBHX BiTHOCHH 13 poboTonariieM. Dikcallis moJiOHNX TOJIOKEHb B yMOBaX
TPYIIOBOTO JIOTOBOPY 3arajioM Jia€ 3MOTy 3a0€31eUnTH J0IePIKaHHs B TAEMHUII KOMEPIIIHHY IIHHY
iHpopmarii. [Ipore Tpeba BpaxoByBaTH BUMOTH PO3YMHOCTI i JOOPOCOBICHOCTI i 4ac Gopmy-
JIIOBAHHS TaKuX HOpM. He BapTo, Hanpukian, y TpyA0BOMY JOTOBODi (hikcyBaTn 000B’SI30K Mparis-
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HUKa HE PO3TOJIONIYBAaTH OTPUMaHy HUM KOH(IICHIIIHHY 1H()OPMAIIII0 MPOTATOM 3aHaJITO TPUBA-
noro vacy. [Tpotsrom 1poro nepioay iHpopmailis MOXKe BTPATUTH CBOIO aKTYaJIbHICTh, a iKcalis
3aHAJITO TPHUBAJIOTO Yacy 30epekeHHS BiJOMOCTEH MOYKE BUKIIMKATH 3BOPOTHY PEaKIlito — Hecep-
H03HE CTaBJICHHS MpAaIliBHUKA JIO TAKOi YMOBH.

Kpim Toro, ymMOBa TPyZOBOTO JOTOBOPY NP0 30€pEkEHHS B CEKPETHOCTI OTPUMAHO] Ipa-
I[iBHUKOM i1H(opMallii miciast IPUIMHEHHS TPYIOBUX BITHOCHH MO)e OyTH Ji€BOIO B pasi 3a3Ha-
YEHHSI CTOPOHAMH JIOTOBOPY, L0 yKa3aHe MOJO0KEHHs 30epiraTuMe CBOIO YHHHICTD Y TOMY YHCIHI
i micnsg po3ipBaHHS JOTOBOPY. 3a BiICYTHOCTI TAKOTO 3aCTEPEKEHHS PUITMHEHHS TPYOBUX Bifl-
HOCHH OyJle MaTy HacCJiJIKOM PO3ipBaHHs TPYAOBOTO JOTOBOPY 3a BCiMa HOro yMOBaMH. 3 METOIO
VHHUKHEHHS TOI0HOT CUTYyallii CTOPOHAM TPYIOBOIO ITOTOBOPY IOLUIBHO MPSIMO BU3HAYHTH, IO
HOro yMOBH 3 MPHUBOAY 30epeKeHHs TaeMHOT iH(popMallii OymnyTh 30epiraTd YMHHICTh Y BUIAAKY
NPUTIMHEHHS 1HITUX YMOB TPYIOBOTO JOTOBOPY. Y IIbOMY pa3i MO)KHa TOBOPUTH PO 3MilTaHUH
XapakTep MoJIOHOro JoroBopy. BiH BKITIOYAaTHME €JIEMEHTH SIK TPYJAOBOTO KOHTPAKTY — Y YaCTHHI
(hikcarrii TpymoBoi (yHKIIT MpaiiBHAKA, IO PETYIIOETHCS TPYIOBUM 3aKOHOIABCTBOM, TaK 1 IH-
BIJILHO-TIPABOTO JIOTOBOPY — Y YACTHHI JOCTYITy 10 KoHQiAeHiHHOT iH(popMarii Ta 30epeKeHHS
pexumy ii cexkperHocTi. L{uBinbHO-IpaBOBa YacTHHA J0TOBOPY Oyie perymroBarucs LK Ykpainu.
BigTax npunuHEHHS TPYJOBUX BiIHOCHH MK NpPaLiBHUKOM 1 poOOTOAABIIEM HE MaTUME HACTij-
KOM MPUIMHEHHS 000B’ 13Ky 1010 HEPO3TOJIOIIEeHHs KOH(DiIeHIIHOCTI iH(hopMarIii, IKIIO OCTaH-
Hill yCTaHOBJICHUH Y JIOTOBOPI.

BuchHoBku. [lincymMoByIoun pesynbsTaTu po3nisy 0COOIMBOCTEH 1 MpaBOBOT MPUPOIH AO-
TrOBOPY MpO KOH(DIIEHIIHHICTh y CUCTEMI LMBUIBHUX JOTOBIPHHUX iH(pOpMaLiiHUX 3000B’sA3aHb,
3a3HAauYUMO, II[0 B YHHHOMY 3aKOHOJIABCTBI iCHYIOTh HEOOXiTHI HOPMAaTUBHO-TIPABOBI IIEPEIyMOBU
JUTSL PETYIIOBAHHS BITHOCHH y cepi yKIIagaHHs Ta BUKOHAHHS TaKUX JOroBopiB. [IpoTe mokrpu-
HaJIbHE JIOCIIDKCHHS i HOpMAaTHBHE 3a0€3ICUCHHS OTOBIPHHX 3acajl 30epe:KeHHS KOH(1IeHITi-
HOCTI HHHI I TaJIeKi BiJ JOCKOHAIOCTI i OTPeOyIOTh CBOTO PO3BHUTKY, IPYHTOBHOTO HAYKOBOTO
aHaJIi3y Ta 3aKOHO/IABUOTO PETYINIOBAHHS.

JloroBopu 1mpo KOH(I1AEHIIHHICTB Mepe10a4aroTh pETyIOBaHHS TACHBHOT IMTOBEIIHKH OOPIK-
HUKA IIO/I0 YTPUMAHHS Bl yYHHEHHS i, CIIpAMOBAaHUX Ha MOPYIICHHS iH(OpMAaIitHUX TpaB
KpeauTopa, ToOTO BiJl pO3TOJIONICHHS MEBHOI iH(popMmarlii, sika Oyina HagaHa OOPKHHUKY UM CTajia
BiZIOMOIO Y 3B’SI3KY 3 HOT0 y4acTIO Y BiTHOCHHAX 13 KPEITUTOPOM.

JloroBip npo koH(IACHIIIHICTh TaKOXK MOXe OyTH 0XapaKTEpU30BaHUH SIK PI3HOBU JIIICH-
31ifHOTO JIOTOBOPY NP0 HaJaHHS MpaB Ha iHOpMAaLito, 3TiAHO 3 SIKUM OJIHA CTOpOHa (JlilleH3iar,
KOH(DiIeHII1a]T) TOBUHHA JOTPUMYBATUCS 00YMOBIIEHOI'O JOTOBOPOM pexkuMy iH(popmarii, HabyToi
BiJl 1HINOI cTopoHM (MilleH3iapa, kKoH(DIIeHTa), 1 3000B’I3y€ThCS HE HAJaBaTH IpaBa Ha iH(MOP-
Marlliro iHIUM ocobam. Take po3yMiHHS TIOrOBOPY MPO KOH(IACHIIHHICTD Aa€ 3MOTY TOIIUPUTH
Ha TIPaBOBE PETYJIIOBAHHS HOTO YMOB IMOJIOKEHHS 3aKOHOIABCTBA MPO (opMy i iCTOTHI yMOBH
JIIEH31HOTO JIOTOBOPY 3 ypaxyBaHHSM cIeln(iKi MPUTAMAHHUX TaKOMY BHIY JOTOBIPHUX 30-
0OB’sI3aHb.
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3A YUACTIO CYJI B IUBLILHOMY MPOILECI

Y HayKoBiH CTarTi JOCHIJUKYIOTHCS TIPAaBOBI OCHOBH BpETYIIOBAaHHS CIIOPY
3a y4dacTro cyai 3a L{uBinbHUM mpoliecyalbHUM KOJICKCOM YKpaiHH, a TAKOK OCHOB-
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Knrouosi cnosa: specyntosanns cnopy 3a yuacmio cyooi, CniibHi ma 3aKpumi Ha-
paou, npunyunu, mediayis.

B nHaydHOU cTarbe HCCIEMYIOTCS IMPaBOBBICE OCHOBBI YPETYJIMPOBAHUS CIIOpa
TIPU YYaCTHH CYJIbU TI0 [ paklaHCKOMY TIPOIECCYalTbHOMY KOJIEKCY YKpPaWHBI, 8 TaK-
K€ OCHOBHBIC MTPHHIIUIIBI JAHHOH Tporenyphl. [IpoBeicH nmpaBoBoil aHAIIN3 OOIIUX
W 3aKPBITHIX COBEIAHUH, M ONIPE/ICIICHBI MPAKTUYECKHIE aCTIEKTHI UX MTPOBEICHHUS.

Knrwueswvte cnosa: ypezynuposanue cnopa npu yyacmuu cyovu, ooujue u 3aKpbl-
moule Co8eUanus, NPUHYUNDBL, MeOUAYUsL.

The scientific article investigates the legal basis for settling a dispute with the
participation of a judge under the Civil Procedural Code of Ukraine, as well as the
basic principles of this procedure. A legal analysis of the joint and closed meetings
was held and the practical aspects of their conduct were determined.

Key words: joint and closed meetings, mediation, principles, settlement of dispute
with participation of judge.

Beryn. 15 rpynas 2017 p. HaOpaB ynHHOCTI 3akoH Ykpainu «IIpo BHeceHHs 3miH 10 [oc-
MTOAAPCHKOTO MPOIIECYaTBHOTO KOJACKCY YKpaiHu, LIMBiIpHOTO MporiecyansHOro Kofekey Ykpainy,
Kozexcy anmiHicTpaTHBHOTO CyJOUYMHCTBA YKpaiHU Ta IHIINX 3aKOHOAABUMX AKTIBY, SIKHH mepes-
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Oavae 3ampoBaHKEHHS HOBOTO JUISI YKPaiHCHKOTO IMBITHHOTO IPOLECYAIFHOTO 3aKOHOIABCTBA
MIPABOBOTO IHCTHUTYTY — MPOLEAYPH BPETYIIOBAHHS CIIOPY 32 YUACTIO Cy/i. 3a3HaYeHUH IPaBOBHUMA
IHCTHTYT 32 CBOIMH 30BHIITHIMHU O3HAKaMHU Harajye MeianiiHy Mpoleaypy B MeKaxX CyIOBOTO
IpOIIECY, OCKUIBKHU Mependadyae MUPHE JTOTOBIpHE BPCTYITIOBAHHSI CIIOPY. JlocmmKeHHﬂM arnbrep-
HATUBHUX CIOCOOIB BpETYIIOBaHHS criopy, 30kpema i Memiariii, y BITYM3HsIHINA MPaBOBii HAyIl
IpUAITSEThCS Oarato yBaru, MOJKHa BUIUTHTH TIpalli TAKUX HAayKOBIB, sk: [. €pbomenko, H. Ma-
3apaki, M. [Tomimyk, 1O. [Iputuka, JI. Pomananze, C. ®dypca ta iH. OnHaK BapTo 3ayBaskUTH, 110
BPETYJIIOBAHHS CIIOPY 32 YYacTIO CY/Ji Ha JaHWH 4ac IIe HEe BICBITJIIOBAJIOCS B HAYKOBUX JIOCITi-
JOKCHHSIX BITYU3HSHHUX YUCHHX.

IMocranoBka 3aBnanHsi. MeTOIO CTATTi € POBEACHHS MPABOBOTO aHAII3y (HOPM BPETYITIO-
BaHHS CIIOPY 3@ YYacTIO CyAJi B HUBUIFHOMY TIPOIEC] Ta BU3HAYCHHS MPOOIEMHHX MUTAHB, SKi
MOXYTh BUHUKHYTH B MPAKTHYHIH JISITBHOCTI.

PesyabraTn gociigxenHs. [omyku aasTepHAaTUBHHUX CITOCOOIB BPETyIIOBaHHS KOH(ITIK-
TiB (CHIOPIB), sIKi O 3pOOMIIN MOXKIIMBUM ypaxyBaHHs 1HTepeCiB 000X CTOPiH, aKTyallbHI JJIsl yKpa-
THCHKOTO CYCIUIBCTBA, HAYKHU 1 3aKOHOJABCTBA. OJIHUAM 13 TAaKHUX CITOCOOIB € BPETYIIOBAaHHS CIIOPY
3a y4acTIO CyA[i, IKC BU3HAUCHO B ITUBLIFHOMY MPOIECYaIbHOMY 3aKOHOIABCTBI.

Ilepemycim BapTO 3BEpHYTH yBary Ha Te, 10, BUXOASYH 3 TIOJIOXKEHB 1. 4 L{MBigpHOTO MpoO-
HecyaibHOTO Kojekcy Ykpainu (nam — LITTK Ykpainu), MO)KHA BHOKPEMHUTH OCHOBHI MIPUHITUIH
IPOBEJICHHS BPETYNIIOBAHHSA CIIOPY 3a YJaCTIO CY[i, a caMme:

— xoHdigenuiitnicts. Y. 7 c1. 203 LIIK Ykpainu Bu3Havae, mio iHoOpMalis, oTpuMaHa
OyIb-AKOIO0 31 CTOPIH, a TAKOX CYIICIO IiJl 4ac MPOBEACHHS BPETYIIOBAHHS CIODPY, € KOH(DiIeH-
miitroro. [lix yac mpoBEICHHS BPETYIIOBaHHS CIIOPY 32 YYaCTIO CyAJl IPOTOKON Hapamu HE Be-
JIEThCS Ta He 3IHCHIOEThCS (DIKCYBaHHS TEXHIYHUMH 3aco0amu [1]. 3aranom, KoHOIACHIIHHICTD
PO3YMIETBCS SIK HEPO3TOJIOIICHHS TIeBHOT 1H(GOpMAIlii 0e3 3rou Tiei 0colu, sKa AaHy iHGopMaIliro
noBiomMua. OJHAK BBAKAEMO, 10 MEXI KOH(1MESHIIIITHOCTI TOBUHHA BU3HAUATH KOYKHA CTOPOHA
CIIOPY CaMOCTIHHO ¥ y3ro/XKyBaTH 11l MEXi 3 1HIIIOK CTOPOHOIO;

— mobposinmpHicTe. Y. 1 ct. 201 HIIK Vkpainu mependadeHo, M0 BPETryIIOBaHHS CIOPY
3a y4acTi Cy/Jli MPOBOTUTHCS 3a 3TO0I0 CTOPIH JI0 MOYATKY po3misiny crpasu 1o cyTi [1]. Tobto
Cy[id HE BIPaBi 3MyIIyBaTH CTOPOHU CIOPY OpaTH y4acTh y 3a3HaucHii mpouenypi. B ogHomy
31 CBOIX JOCTiKEHb HaMU OyJI0 BU3HAYCHO J1BAa BUAU JOOPOBIIBHOCTI — 30BHILIHA 1 BHYTPIIIHS.
30BHIIIHA TOOPOBUIBHICTh BUSBISETHCS B TOMY, 110 CTOPOHA/CTOPOHU KOH(IIKTY HOOPOBIIEHO
MOTOAMIIMCS B3ATH y4acTh y MeJiallii, OfHaK BiJICyTHE BHYTpIIIHE Oa)kaHHS BUPIIIUTH BiAMOBI/-
HUI KOHQIIKT. BHYTpilHS 5k JOOPOBUIBHICTE € MO3UTUBHOIO, OCKUIBKU Nepeadayae, 1o CTOPOHH
KOHQITIKTY HE JIUIIE OTOIITICS Ha yJacThb y Meialii, a i AiCHO 6a)KaroTh BUPILIUTH IPOOICMHY
cuTyarimo [2, ¢. 56];

— HeUTpanbHicTh cyami. Cyas, sSIKHid MPOBOAUTS IPOIEIYPY BPETYIIOBAHHS CIIOPY, HE BIIpa-
Bi HaJlaBaTH CTOPOHAM FOPUIMYHI TTOPaJN Ta PSKOMEH/IAIIT, a TAKOX OIIHIOBATH JIOKa3u B CIIPaBi
(4. 6 ct. 203 LIIK Vkpaiuwn). I3 3a3Ha4eH0i HOPMU BUTUTHBAE, IO CYIA OPTaHi30BYE JaHHI TPOIIEC
1 BOJJTHOYAC HE BTPYYAETHCS B CIII;

— PIBHICTh CTOpiH cropy. JlaHWi NMPUHIIKI Y TPOIIEAYpl BPETyIIOBaHHS CIIOPY 3a Yy4acTio
cy):mi O3HaYa€e HAJAHHA CTOPOHAM CIOPY OIHAKOBMX MOXUIMBOCTEH BHCIIOBIIOBATH CBO MPOITO-
3UIT M0J0 IUIAXIB BI/IpHJ_[eHHH CIIOpY, BU3HAYATH nepe61r MIPOBE/ICHHS TPOLICAYPH, OLIIHIOBATH
3aIpOMIOHOBAHI BapiaHTH BUPIMICHHS CIIOpPY, 8 TAKOK 3MICT MHPOBOI YTOJIH. Kp1M TOTO, JaHWUU
MPUHIINI Tepeadadae HaJaHHs CTOPOHAM OJHAKOBUX MOXKJIMBOCTEH y MPOBENICHHI 3aKPUTHX HAPA],
axi nependaueni ct. 203 LK Ykpainu. [IpuHuun piBHOCTI Takoxk periamenToBanuii banranop-
CHKUMH IIPUHIIUIIAMH [TOBEAIHKH CYAIIB, B SIKUX 3a3HAYCHO, IO 3a0€3ICUCHHS PIBHOTO CTABICHHS
JI0 BCIX CTOPIH CYIOBOTO 3aCiTaHHS Ma€ MEePIIOYePTroBe 3HAYCHHS ISl HAJIS)KHOTO BUKOHAHHS CYII-
JIero CBOiX 000B’s13KiB. [1if yac BUKOHAHHSI CBOiX CYIOBUX O0OB’SI3KiB CyA/Is HE IOBHHEH CIIOBAMHU
9 MOBEIHKOIO JICMOHCTPYBATH MPUXUTBHICTD UM YIIEPEDKEHICTh 0 OyIb-SKOT 0COOW Uu TpyIH
0Ci0, Kepyr4KCh TPUYNHAMH, 1110 HE CTOCYIOThCS cripaBH [3];

— BJIaCHA BIJINOBIJIANIBHICTh CTOPIH criopy. JIOCSATHEHHS 3TojiM 1010 MOYKJIIMBHUX BapiaHTIiB
BUPIIIECHHS CTIOPY BiJOyBa€eThCsl MK caMUMHU cTtopoHamu. Cymyis, SKHi MPOBOIUTH MPOIICTYPY
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BPETYJIIOBAHHS CIIOPY, HE YXBAIIOE TaKi PIICHHS CaMOCTIHHO, IO BiJPi3HSIE AaHY MPOIECIYpPYy
BiJl PO3IVISILY CHPABH IO CYTi 32 IUBUTGHUM IIPOIECyaTbHUM 3aKOHOIABCTBOM. 30KpeMa, y 4. 4
cT. 203 LII1K 3a3Ha4eHO, IO CY/JIs POTIOHYE CTOPOHAM HAIATH MPOIO3HIIIT IIIO/I0 MIISIXiB MUPHO-
rO BperyitoBaHHs cropy [1];

— MoiH(OPMOBAHICTH CTOPiH cropy. Jlanuit mpuHImn 3BTiACHUI B 4. 4. 4, 5 c1. 203 LIIK
VYkpaiHu i nonArae B ToMy, 1110 CTOPOHH MOiH(OPMOBaHi PO MiICTaBU 1 IPEMET CIIOPY, MiACTaBH
3aMepeyueHb, a TAKOXK NP0 CyAOBY MIPAKTUKY B AHAJIOTIYHUX CIIPaBaX.

JloTpuMaHHs 3a3HaYEHUX BUIIE MPHHIUIMIB CIPHsIE€ CTBOPEHHIO JOOPO3UUIMBOI aTMOC(e-
PH, 3HATTIO €MOLINHOI HAPYTH, L0 B KOMIUIEKCI MOXKE JOMOMOITU CTOPOHAM CIIOPY MOPO3yMi-
THUCS Ta 3HAWTU MUPHI [ILIXU BPETYIIOBaHH criopy. JJoTpuMaHHS MPHHIUITB JaCTh MOKIHBICT
CYIIi TIPOBECTH MPOLIECAYPY BPETYIIOBAHHS CIIOPY €(PEeKTUBHO.

Ha odiniitHomy caiiti OmecbKOro OKpY»XKHOTO aJMIHICTPAaTHBHOTO CY[Iy 3a3HA4eHO, IO
i3 TpaBHst 2013 p. B HbOMY 3aIPOBAHKEHO MPOIETYPY TOCYI0BOTO BPETYIIOBAHHS CIIOPY MUITXOM
MIPOBEJICHHS MTEPETOBOPIB 32 JOMOMOTOK Ccyaii. OCHOBHUMH TPIOPUTETaMH 3a3HAYCHOI IMpolie-
JypH €: aJBTePHATHBHICTh CAMOCTIMHOTO BHUPIIICHHS CIIOPIB CTOPOHAMH 3a JOMOMOTON CYIUII;
JOOPOBITBHICTH; KOH(DIACHIIIHHICTD MPOIEAYPH; HE3AICKHICTh Ta HEYIEPEHKEHICTh CY/i; THyY-
KICTh MPONEAYpPH; KIHIIEBUII pe3yabTaT — 3aJJOBOJICHHS CTOPIH yXBAJCHUM PIIICHHSIM; CKOHOMIs
4acy 1, HapemITi, 6e3KOIITOBHICTh MPOLICAYPH.

Hopmamu LIIK Ykpainu (4. 3 ct. 203) nepeadaucHo AB1 (pOpMU IPOBEACHHS BPETyIIOBAHHS
CIIOPY 3a y4acTiO CYIJl — CHIbHI Ta 3aKpuTi Hapaau. OCKUTbKA YUHHE 3aKOHOJABCTBO HE HAJae
YiTKOi periaMeHTallil Ta MPaBIJI MIPOBEICHHS 3a3HAYCHUX Hapaj, BBAKAEMO 3a HEOOXiTHE IpoBe-
CTH iX JICTAJIbHUI MPaBOBUI aHAII3.

Hacammiepen 3BepTaemMo yBary Ha caMme HOHSTTS «CIUTbHI Hapaau». BiamosinHo 1o «Akaze-
MIYHOTO TIYMaYHOTO CIOBHHKA YKPATHCHKOI MOBIY, ITOHATTS «CIILTHFHO» O3HAYa€ pa3oM, TYPTOM,
CnTbHUMU critaMu [4]. OTKe, cTae 3p0o3yMIUINM, IO B CEHC1 BPETYITFOBAHHS CIIOPY 38 YYaCTIO CY/I-
Ji CITUTBHI HapaJid MaroTh MIPOBOJUTHCS B TIPUCYTHOCTI CYIII i yCiX CTOpiH criopy. Haromomryemo
Ha TOMY, III0 POBECHHS HapaJ 3 YPETYIIOBAHHS CIIOPY 32 Y4acTO Cy/IJli He3aIeKHO BiJl 00paHoi
(dopMu Mae BiIMOBITaTH MpUHIMITY KoH$ixeHMiiHOCTI. ToOTO iH(OpMaris, sKa cTaHe BiIOMOIO
y4acHUKaM CIIOpY, He MiJIATae pO3TOJIOMICHHIO 1HIINM ocobam. OTxe, MOYKHA 3pOOUTH BUCHOBOK,
10 CIINBHI HapaJIyu MOBUHHI MaTH 3aKPUTUIl XapakTep.

Kpim Toro, u. 1 ct. 203 LIIK Ykpainu Takox nepeadadae i yyacTb MpenCcTaBHUKIB CTO-
pin cnopy. OnHak BapTo 3BEPHYTH yBary Ha Te, 1[0 JUIA yXBaICHH: BIJIIIOBIIHUX PIllIeHb MO0
BPETYIIIOBAHHS CIIOPY 32 Y4acTIO cyaai ocobu, ki OepyTh y4acThb y crpaBi, MalOTh OyTH HaJiie-
Hi BiJIIOBIIHUMH TTOBHOB)KCHHSIMH. 3a3BUYAll MPEICTABHUKU CTOPIH HE HAIIICHI TMPaBOM MO0
BH3HAYCHHS MOXIIUBUX IUISIX1B MHPHOTO BPETYJTIOBAHHS CIIOPY, HE MOKYTh YXBAIIOBATH pileHHs
TOTOJIKYBATHCS YH HE MOTO/DKYBATHCS Ha MIeBHI MPomo3uii iHmoi croporn. ToMy BBa)kaeMo, 110
Y9acTh MPEICTABHUKIB CTOPIH Y CIUTEHUX Hapagax € HeoOOB’ I3KOBOIO.

Hopmamu mUBiTBHOTO MpOIIeCyaTbHOTO 3aKOHOAABCTBA BU3HAUCHO, III0 BPETYINIOBAHHS CITO-
Py 32 yYacTio CyJIi TPOBOJUTHCS JIO PO3IVISLY CIIpaBH 1o cyTi. ToOTO Mmij yac miroroB4oro 3aci-
JaHHS MOKe OyTH BHPIIIIEHO TUTAHHS I10JI0 3TO/IU CTOPIH B3SITH YYacTh Y JaHii mporenypi. ko
CTOPOHU IMOTOJISITHCS BPETYIIIOBATH CIIip 3@ Y4acTIO CyA/li, OCTAaHHIA BUHOCHUTH BiIOBIIHY yXBaly.
[{uBineHUIA nporecyanbHU KOAEKC YKpaiHU HE MICTUTH JKOAHUX 3aCTEPEKEHb II0J0 3MICTy Ta-
koi yxBanu. OTXe, BUHUKAIOTh 3alIMTaHHS IIOJI0 TOTO, Y MOTPiOHO B AaHill yXBami BU3HAYaTH
JIaTy 1 Yac MPOBEACHHs Hapal, Yd MOTPiOHO BUKIMKATH CTOPOHH CIIOPY HA HApajy, YU HOTPIOHO
BU3HAYaTH ()OPMU NPOBEICHHS BPETYIIOBAaHHS CHIOPY 3a YUACTIO Cy[JIi, YA 000B’SI3KOBO MEPIIOO
HapaJI0r0 Mae OyTHU CIITbHA TOMIO. 3BEPTAOUHCH IO CYAOBOI MPAKTHKH, sIKa CKIanacs 3 15 rpymHs
2017 p., MO)KHA TIOMITHTH Pi3HI 3a 3MICTOM yXBajid. Tak, HaNpPUKIa, Y PE30JIFOTUBHIN YaCTHHI
yxBaiu OJiekcanIpiBChKOTo paiioHHOro cyay JloHenbkoi oomacTti Bia 18 rpyaust 2017 p. y crpasi
Ne 240/943/17 3a3HadeHo: «[IpU3HAYNTH NIPOBENICHHS TPOIICYPH BPETYIIOBAHHS CIIOPY Yy CIIpaBi
3a mo3oBoM Ocoba_3 5o I1I1 «JIakTyc» ipo BU3HAHHS JIOTOBOPY OPSHJIM 3eMJTI HEIICHUM, 32 ydac-
110 cymi A.l. lllukapeHko, MPOTATOM TPUIISITH JIHIB 31 JHS TOCTAHOBIICHHS yXBaju. [Ipu3HaunTi
MIPOBECHHS CIITBHOI Hapaau i3 mo3uBadeM — Ocoba 3 abo ii mpeacTaBHUKOM Ta MPEACTAaBHUKOM




ITIPABO I CYCIIIJIbCTBO Ne2/2018

Bignosigaya [1IT «Jlaktycy Ha 11 ciuns 2018 p. o 13 roxuni 00 xBrrH. CriiibHa (3aKpHTa) Hapajaa
MPOXOIUTHUME Y TpUMIIIeHHI ONeKCaHIPiBCHKOTO pallOHHOTO CYIY Homenpxoi obmacri, 3a anpe-
coro: cMT. OnekcanpiBka, Byi. [lIkinbHa, 1. 3anp0H0HyBaTH CTOpPOHAM ITiJITOTYBATH JUIS CII1JIb-
HOT (3aKpHTOT) HapaIy MPOIMO3MIII] M0N0 NIISXIB MUPHOTO BPETyIOBaHHS criopy» [S5]. 31 3MicTy
yXBaJlll BUJHO, 1110 CYJl BU3HAYMB JIaTy, 4ac 1 MiCIle MPOBEJCHHS HAPaJIH i3 BPETYIIOBAHHS CIIOPY
3a y4acTio CyAJli, a TAaKOK BH3HAYMB (OPMY TaKoi Hapaau — CIijbHA (3akpuTa). TakoK MOXKHa
3pOOUTH BUCHOBOK, IIIO CyZ HE PO3MEKYBaB ()OPMU MPOBEICHHS BPETYIIOBAHHS CIIOPY 32 Y4acTIO
cynni Bianosiano 1o HopMm LIIK Ykpainu.

Posmsnatoun apyry ¢gopMmy npolenypu BPeryliloBaHHS CIOPY 3a Y4acTIO CyAJi, BapTo
3BEPHYTHCS 10 TIyMAYCHHS CIIOBA «3aKPHUTHUI», SKE, 32 «AKaJEMIYHUM TIYMauHHUM CIOBHHKOM
YKpaiHChKOi MOBW», O3HAYa€ MIOCh HEBHIUME, IIPHXOBAHE; MPH3HAUYCHEe a00 MOCTYITHE IS IIeB-
HOTO, 00OMEXEHOTo Koja Jroned. OTke, MOKHA 3pOOUTH BHCHOBOK, IO HAPaIH, SIKi MTPOBOMASATH-
Csl B ME)KaxX BPCTYIIOBAHHS CIIOPY 33 YYacTIO CyA[i, MaroTh 3aKPUTHH XapaKTep HE3aJeKHO Bif
TOTO, Y1 OOUJIBI CTOPOHH CIIOPY OEPYTh y HUX y4acTh. JlOCIIKYIOUYH CYyTHICTh Ta 3MICT MPHUHIIUAITY
koH(ineHIHOCTI B Memianii, A.B. bimaii 3a3Hadae, 1o Ha 30BHIIIHLOMY PiBHI 3MICT TIPUHITH-
Iy TIOJIATAE B TOMY, III0 MEJIiallis MPOBOIUTHCS «3a 3aKPUTUMH JBEPUMAy, TOOTO HE JTOMYCKAETh-
Csl TIPUCYTHICTH MyOJIiKH, CHiBpPOOITHUKIB Opraizaii, 1mo 3a0e3neuyioTh NPOBEICHHS MPUMHUp-
HUX TPOLEAYP, a TaKOXK 3aco0iB MacoBoi iHpopmarii [6, c. 248]. BogHovac 1iKaBOIO € TyMKa
H.M. I'pens, sika, BU3HAYAIOUN MIPUHIMUI KOH(DIJCHIINHOCTI, BKa3ye Ha MPUBATHICTh MeAiallii Ta
MIPOTHUCTABIISIE 11 BIIKPUTOCTI CYINOBOTO PO3IIISAAY. 30KpeMa aBTOp CTBEPAXKYE, L0 MPUHIIMUIT KOH-
(imeHmiHOCTI Meialii 3a0e3neuye MOKIMBICTh IPUBATHOTO BUPIIICHHS KOHQIIIKTY, 0€3 3aiiBO-
IO PO3roJIocy MOAPOOUIs CIMEWHOTO JKHUTTS YW JiNoBHX BimHocwH. Ilim wac mpomecy memiarii
MPUCYTHI CTOPOHH, MOJKIIMBO, iX MPEICTaBHUKH Ta MEIiaTop, y TaKui crocid 3a0e3rneuyroTh -
picth cropiH [7, ¢. 119].

3BepTaeMo yBary Ha Te, 1m0 4. 1 cT. 11 3akony VYkpainu «IIpo cymoyctpiii i craryc cyu-
IiB» PErIaMEHTYE BiIKPHUTICTH CYIOBOTO TIPOIIECY, IO € TPOTHIICKHUM TOHITTIO «3aKPHTHI»
CYIOBHH PO3IVIS (3aKpUTA HApaJia i3 BPETyIFOBAHHS CIIOPY 32 YYacTIO CYIi). Y CTaTTi 3a3HAYCHO,
III0 CYZIOBI PIIICHHS, CYJOBI 3acigaHHs ¥ iH(pOpMalis IOoA0 CIpaB, SIKi PO3MIAAAIOTECS CYOM, €
BIZIKPUTHMH, KPiM BHIIAJIKIB, YCTAHOBICHUX 3aKOHOM. HixTo He Moxe OyTH 0OMeXeHHUH y mpasi
Ha OTpUMaHHA B CyJi ycHOI ab0 muchMOBOi iH(OpMaIii Mpo pe3yabTaTH pO3MIsay HOTO CYIOBOi
cnpasu [8].

OTxe, cTae 3pO3yMiIKMM, 110 3aKPUTI 3yCTpiyi (Hapaau) € OIHIEI0 3 O3HAK KOH(I)iI[eHuiI‘/'I—
HOCTI, @ TOMy BU3HA4YeHHs 11 5K hopmu BPCTY/TIOBAHHS CIIOPY 33 Y4aCTIO cy)lm B [UBLIEHOMY
MPOLIECYaTEHOMY 3aKOHOJABCTBI € HEMPABWIBHUM 1 TaKMM, MIO CYNECPCYHUTH IHIIUM HOPMATHUB-
HO-TIPAaBOBUM aKTaM.

3 BUINE3a3HAYCHOTO BHIUIMBAE, IO 3aKOHOJABEIb, BU3HAYAIOUN (DOpPMH BpPETYIIOBaHHS
CTIOPY 32 YYaCTIO CY/JIi, BAKOPUCTAB MOHSITTS, SKi HE BHKJIIOYAIOTh OHE OAHOTO. TOOTO CIiibHI
Hapaau € BOJHOUYAC 3aKPUTHUMH, OCKUTBKH B HUX OpPYTh YJacTh JIMIIE CTOPOHH CIIOPY Ta CyAIS,
HE 3IIHCHIOETBCS (hiKCYyBaHHS MPOIEAYpH i iHPOpMaIlis, SIKYy HaJIal0Th CTOPOHHU, Mae KOH(DiIeH-
[IAHWIA (3aKpUTHI) XapakTep. 3 TaKUM TBEPDKEHHSAM Toromkyetbess H.M. I'penb, sika, xapak-
TEPHU3YIOUH MEPEeMOBHUI eTam MPUCYI0BOI Meialii, CTBEpPKYE, 10 Mejiallis MOXKe MPOBOIH-
THCSI B Oyib-sIKOMY Micli 3a pimeHHAM cTopid. Ilpu cyai moxe Oyt obmagHaHe MPUMILICHHS
JUIsL IPOBEJCHHS Mefianii, MpOBOAUTH ii MOXHA B 3aJi CyJOBHUX 3aCiflaHb 4M B KaOiHETI Cymsi.
Ha nymky aBTopa, BogHOUYac 3a0e31euy€eThesl MPOBEACHHS CIUIBHUX, 1HIUBIAyaIbHUX TEPEroBO-
piB, piBHI YMOBH Ju1i cTOpiH [7, c. 133].

[TpaBoBuit aHani3 GpopM BPETyIIOBaHHS CIIOPY 33 YYACTIO CYIJI JO3BOJISIE TIOPIBHATH X i3
(hopmamu TipoBesicHHS Memiariii. MeaiamiiHa mporenypa nepeadadae MPOBEICHHS CIUIBHUX Ta
IHAMBITyalTbHUX (cenmapaTHUX) 3yctpideil. CTpykTypa (eramu, (asu) MpOBEICHHS 3a3HAUuCHUX
3ycTpivei (Hapas, ceciif) € oqHakoBor. OHAK BapTO 3BEPHYTH yBary Ha Te, IO 1HAWBITyaTbHI
(cemaparhi) 3ycTpivi IPOBOISATHCS B pasi, SKIIO: HASIBHA BUCOKA eCKaJallis KOHPIIKTY; CTOPOHH
KOH(MITIKTY €MOIIIHO He TOTOBI JI0 BEJICHHS IEPETOBOPIB 3a CIIJIBHUM CTOJIOM; MeJiaTopy Heoo-
X1JTHO TIOCTaBUTH CTOPOHI TaKi 3alUTaHHS, Ha SIKi BOHA HE MOKE JAaTH BiAIOBI/I B IPUCYTHOCTI iH-
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101 CTOPOHM; CTOPOHA Ma€ Oa)KaHHS OOTOBOPUTH MOXKITMBI BapiaHTH BUPIIIICHHS KOHIIKTY JIUIIIE
3 Me/iaTOpOM; HEOOXiHO HaJaTH MOXIJIMBICTh CTOPOHI KOH(IIKTY PO3IJISIHYTH aJBTCPHATHBU Ta
HACJIIJIKH, Y pa3i, sIKII0 KOH(IIIKT He Oy/ie BperyJbOBaHO B npoueci Memiaiii Tomo. [HauBiyanbHi
(cenapaTHl) 3yCTp1q1 MaroTh KOH(l)lIIeH]_III/IHI/II/I XapakTep II010 1HIII0T CTOPOHU cropy. [Ticns mpoBe-
JICHHS IHZ[HBIJIyaHLHOI 3ycTpiui 3 oxHiel CTOPOHOIO CIIOPY MeiaTop MOBHHEH 3’sCYBaTH, 10 caMe
3 BU3HAYCHOTO HA Hilf MOXKHA MEPEIaTy IHIIIH CTOPOHI.

BucnoBku. BukiazeHe BUllle 1ae MiJCTaBU CTBEPIKYBATH, 1[0 € HEOOXITHICTh BHECCHHS
3MiH 70 L{uBiTBbHOTO MpoIeCyanbHOTO KOJACKCY YKpaiHU MIONO0 BH3HAYCHHS (DOPM BPETYIIOBAHHS
CIIOpY 32 y4YacTIo Cya/i. BuzHaueHHs 3aKpuTOi Hapaau K (GOpMH BPETyIIOBaHHS CIOPY 32 YYaCTIO
CYIUI1 € 03HAKOI KOH(DIICHIIIMHOCTI AaHOT MPOLIEAYPH, & TOMY MOTpeOy€e 3aMiHU Ha 1HIUBITYaIbHI
Hapa.

CnucoK BUKOPUCTAHUX JZKepeJ:

1. HuBiieHUE mponiecyanbHUN Kojlekc Ykpainu Bin 18 Oepesns 2004 p. Ne 1618-IV.
URL.: http://zakon2.rada.gov.ua/laws/show/1618-15.

2. Moxaiikina O.C. IToHSTTS Ta 3MIiCT OCHOBHHUX NMPUHIIUIIB MEAiallii B IIUBIIBHO-TIPABO-
BHX BIIHOCHHAX. AKTyaJbHI MPoOIeMH BITYM3HAHOI ropuctipyaermii. 2017. Ne 5. C. 55 — 58.

3. banranopceki NPUHIMIN TOBEIIHKH CYAJIiB, CXBaJcHI pe3omouieto ExoHoMiuHOI Ta
Comiansnoi Pagu OOH Bix 27 nmunus 2006 p. Ne 2006/23. URL: http://zakon3.rada.gov.ua/laws/
show/995 j67.

4. CnoBuuk ykpaincekoi MoBH: B 11 1. K.: HaykoBa gymka, 1970. 1980.

5. VxBana OnexcanapiBchKoro paiioHHoro cymy Jlonemnpkoi obmacti Bix 18 rpymas 2017 p.
y crpari Ne 240/943/17. URL: http://www.reyestr.court.gov.ua/Review/71079079.

6. binait A.B. JlorpumMaHHS KOH(IIEHIIIIHOCTI MOCEPEIHUIITBA AJBOKATOM-MEIiaTOPOM
B Ykpaini. Hacormc KuiBchkoro yHiBepcutety mpasa. 2015. Ne 1. C. 248 — 251.

7. Tperp H.M. Peamizaliis mpaBa JIOAWMHA HA CHIPABEIJIMBHHA CYJ IUIIXOM HPOIETYpPH
MIPHUCYA0BOI MEIialii: TeOPETHUKO-TPABOBE JOCIIKSHHS: TUC. ... KaH[. Fopu. Hayk: crerl. 12.00.01
«Teopist Ta icTopist AepkaBH i MpaBa; iCTOPiS MOMITHYHHUX 1 MPABOBHX y4YeHbY; HarionansHUiA
yHiBepcuTeT «JIbBiBChKa nmomiTexHikay. JIbBiB, 2016. 250 c.

8. IIpo cymoyctpiit i cTaryc cyaniB: 3akoH Ykpainu Bin 2 ounss 2016 p. Ne 1402—-VIIL.
URL: http://zakon2.rada.gov.ua/laws/show/1402-19.




ITIPABO I CYCIIIJIbCTBO Ne2/2018

HNAPACIOK M. B.,

KaHAUAAT FOPUIUYHIX HayK, TOLCHT,
npodecop Kadenpu
[IUBLTBHO-TIPABOBUX JTUCIIHILITIH
(JIvsiscoKuil OepoicasHull yHieepcument
BHYMPIWHIX cnpas)

I'PABAP H. M.,

KaHAUAAT FOPUIUYHIX HAyK, TOLCHT,
JIOLICHT Kadenpu

[IUBLTBHO-TIPABOBUX JTUCIHILTIH
(JTvsiscoKuUll OepoicasHull yHieepcument
BHYMPIWHIX cnpas)

VIIK 349.2(477)

. I__IOPIBHS[JIBHO-HPABOBI/II?T AHAJII3
MAHWHOBOI BIAIMMOBIJAJIBHOCTI Y HUBIJIBHOMY ITPABI
TA MATEPIAJIBHOI BIJIIOBIZAJIBHOCTI Y TPYAJOBOMY IIPABI

CrarTsl mpUCBsIYCHA MUTAHHSM MOPIBHSUILHO-TIPABOBOIO aHAII3y MarepiaibHOi
BIJIMTOBIJJAIBHOCTI B TPYIOBOMY TIPaBi Ta MAWHOBOT BiJINIOBITAILHOCTI Y IUBUTLHOMY
mpasi. [IpoananizoBaHo TPyIOBE Ta IIMBUILHE 3aKOHOAABCTBO II0/I0 MaTepiaibHOT Ta
MaiHOBOT BiJINOBIJATBHOCTI Ta JOCIIKEHO HAYKOBI TOIVISIIN 3 IIbOTO MUTAHHS. 3pO-
0JICHO BUCHOBKH II0JIO TATy3€BO1 MPUHAJIC)KHOCTI MaTepiaJibHOT BiIOBIIATBHOCTI.

Knrouosi crnosa: sionosioanvuicms, mamepiaibHa 6i0N06I0AIbHICHb, MAUHOBA
8ION0GIOANLHICHb, NO306HA OABHICb, 2ATY3€6d NPUHALEIHCHICHL, 00208ID, WKOOA.

CraTbst TOCBSIIIIEHA BOTIPOCAM CPABHUTEIBHO-ITPABOBOTO aHAIN3a MaTepUAIbHOM
OTBETCTBEHHOCTH B TPYJIOBOM IMPaBE U UMYIICCTBEHHOW OTBETCTBEHHOCTH B I'pax-
JaHckoM mpase. [Ipoanann3npoBaHbl TPYJOBOE U IPAKIAHCKOE 3aKOHOAATEIbCTBO
M0 MaTepuajIbHON W MMYIIECTBEHHON OTBETCTBEHHOCTH M HCCIIEJIOBAHBI HAy4HBIE
B3IJISBI TIO JAHHOMY BoIripocy. Crenanbl BEIBOABI IO OTPACIeBON MPUHAAIEKHOCTH
MaTepHalbHONH OTBETCTBEHHOCTH.

Knrouesvle cnoea: omsemcmeeHnoCmb, MAmMepuaibhdas OMEemcmeeHHOCHb,
UMY eCMEEHHAsl OMBENCMBEHHOCMb, UCKOBAsL OA8HOCNIb, OMPACe8ds NPUHAOTIEHC-
HOCmu, 002080p, yujepo.

The article is devoted to issues of comparative legal analysis of material liability
in labor law and property liability in civil law. The labor and civil law on material and
property liability is analyzed and the scientific opinions on this issue are researched.
Conclusions are made of sectoral affiliation of property responsibility.

Key words: liability, material liability, property liability, limitation period, branch
affiliation, contract, damage.

Beryn. CydacHe pedopMyBaHHS TPYIOBOTO Ta IMBIIBHOIO 3aKOHOMABCTBA, CIIOHYKAE
JI0 CTBOPEHHS HOBHX Ta YIOCKOHAJICHHS YHHHUX OKPEMHX HODPM, IOI0 IPABOBOTO PETyIIOBAHHS
MMUTaHb MaTepialibHOI Ta MAMHOBOI BIJMOBIJAILHOCTI, 110 3yMOBJICHO CTAHOBJICHHSM Ta PO3BHUT-




Hueinicmuxa

KOM PUHKOBHUX BIJIHOCHH Yy HaIlIii iepikaBi, 30kpemMa y cdepi mparri. OHak mporec peopMyBaHHS
TPYIOBOTO 3aKOHOABCTBA, Ha AyMKY O.M. SIpomeHka, mpoXoauTh MOBUIHHO i HE HACTITEKHU Pazy-
KalIbHO, 5K, TIPUMIPOM, IUBUTEHOTO. [TprarHaMu 11bOTO (haKTy MOKHA BBaYKaTH 3HMIKCHHS PIBHS
BUPOOHMIITBA, MTOCTIiHI COMIabHO-CKOHOMIYHI KPU3H B KpaiHi.

Xova 3HaYHA YaCTHHA MPOOJIEMHUX IMHUTaHb, MIO CTOCYIOTHCS MalHOBOI Ta MaTepialb-
HOI BiAMOBIZAIBHOCTI yXKe TOCIiPKEHA, MPOTe 3aIUIINIOCh 0araTto AUCKYCIHHUX NMUTaHb, AKi
HE BTPATUJIM CBOET aKTyallbHOCTI i choroaHi. PO3BUTOK ekOHOMiKH, ITepedopMaTyBaHHsI HOpMa-
TUBHO-TIPABOBUX aKTiB B YKpaiHi, 311iICHEHHS CyJOBOi Ta MPaBOOXOPOHHOI pedopMu MPHU3BO-
JUTH J0 3arOCTPeHHs Liel mpobiaemu, 10 HeoOXiTHOCTI BUPINLYBaTH ii MO-HOBOMY, BPaXxOBYIOUH
moTpedu CydacHOTO CYCHUIbCTBA. YCi Il AUCKYCIHI TUTAaHHS TaKOX CTBOPIOIOTH HEOOXiMHICTH
MPOBEICHHS MOJANBIINX HAyKOBUX JOCIHIHKEHB i3 MPOOIeM MOPiBHAIBHO-TIPABOBOTO aHAII3y
MaiHOBOI BIIMOBIABHOCTI y MUBUILHOMY IPaBi Ta MaTepiajdbHOI BIAMOBIIAIBHOCTI y TPYIO-
BOMY IIpaBi, X B3a€MOIii, a TAKO)XK BHOKPEMJICHH, pO3MEKyBaHHS Ta BCTAHOBJICHHS TaTy3eBOl
MIPUHAICIKHOCTI.

AHaJIi3 oCTaHHIX JocaiIzKeHb Ta MyOaikamii. AHami3 MUTaHp MIOM0 MPoOIeM MaliHOBOT
BIJIMOBIAAIBHOCTI B 3aralibHi Teopii mpaBa Ta TPYAOBOTO IpaBa 3HANIILIN CBOE BiTOOpaKCHHS
B pobotax C.M. bparycs, [.C. Camomenka, JI.I. JTazop, B.C. Benenukrona, 1.B. 3y6a, 1.0. Kap-
nenko, B.1. Ilpokonenko, B.I". Porans, M.II. Cragnuka, JI.I. CypoBcbkoi.

IMocTanoBka 3aBaaHHs. MeTOIO CTATTI € aHANi3 YUHHOTO 3aKOHOJIABCTBA 3 TTUTAHb BiJIO-
BiJIaJIBHOCTI B TPYAOBOMY TpaBi Ta MaifHOBOI BiANOBIAaNBbHOCTI B IMBUILHOMY IpaBi YKpaiHu, iX
PO3MEKYBaHHS 111010 T'aly3€BOi MPUHATIEKHOCTI.

Pe3ynbTaTn gocaimkeHHs. Y HayKOBUX JDKepeiax MarepialbHa BiAIIOBINANBHICTD 3a3Ha-
Ya€eThCs SIK 000B 30K KOXKHOT 31 CTOPIH TPYJAOBHX NMPAaBOBITHOCHH — MpaIliBHUKA Ta poOOTOIAB-
1 — BUIIIKOYBATH [IKOY, 3alOISIHY 1HIIIH CTOPOHI BHACIIOK HEBUKOHAHHS UM HEHAJIC)KHOTO
BHKOHAHHS TPYIOBUX 00OB’S3KIB Y BCTAHOBJICHOMY 3aKOHOM PO3MIpi Ta TOPSIIIKY.

Came BHU3HAUCHHS BiAIOBITaJIBHOCTI 3a3HaueHe B HoBOMY TiiyMadHOMY CIIOBHHUKY YKpa-
THCBKOI MOBH, SIK TOKJIQJICHUI Ha KOroch abo B3ATHH Ha ceOe 000B’sI30K BIAIMOBIIATH 32 IEBHY
TUISTHKY poOOTH, CTIpaBy, 3a YHich Aii, BYMHKH, cioBa [1, c. 317].

[HCTHTYT MarepiasbHOI BIANOBINANBHOCTI CTOPIH TPYAOBUX HPABOBITHOCHH 0a3yeThCs
Ha Koncrutynii Ykpainu ta Konmekci 3akoHiB npo mpairo Ykpainu (nam — K3nll) Ta € ogaum
13 MpaBOBUX 3ac00iB HOPMANBHOTO (PYHKIIOHYBaHHS BUPOOHHMUOTO MPOIECY, 3a0e3MEUECHHS 110-
PSIKY TIpalli, JOCATHEHHS CTOPOHAMH 3yMOBIICHOTO PE3yJbTaTy AisUIBHOCTI MiANPHEMCTBA, YCTa-
HOBU YU opraHi3aui'1' HE3aJIeKHO B (OPM BIACHOCTI, BUAY AISUTBHOCTI U rajly3eBoi HaJeKHOCTI.
MaiiHoBa BiJIIOBINANBHICTD Y IUBUIBHOMY TIPaBi PEryIIOETHCS KOHCTI/ITy]_IIGIO YKpamH Hugine-
HUM KoziekcoM Ta 3akoHoM Ykpainu (mam — 3Y) «IIpo cymoycrpiii Ta craryc CYILIIBY.

Croronni y K3nll Ykpainu neranpHO BperyapoBaHa JHIIC MaTepialbHa BiMIOBITaIbHICTD
MPAaIiBHUKIB, a OT MaTepiaJibHa BiJOBITAIBHOCTI poOOTOAABISI po3KUaAaHa Mo Bchomy K3mll
VYkpainu i 1 He BHOKpEeMIICHO OKpeMoro miaBor. Y I{usineHoMy kozaekci (mami — 1K) Ykpaiau
MMUTaHHS MAaHHOBOT BIMTOBIaJIbHOCTI PO3KPHUTO TOCHTH IIUPOKO.

Ha nymky C.B. I'yity, mpoGiiema mpaBoBoi IPpUPO/IN Ta TaTy3eBO1 HAJICKHOCTI MaTepiaabHOT
BiATIOBIIATBHOCTI B TPYAOBUX BITHOCHHAX € ICHTPAIBHOIO CEPEJl YCIX IHIINX MTUTAHB, 1[0 BUHUKA-
I0Th TIpH ii JoCHiKeHH]. 3aransoM, BOHA 3BOIUTHCS O JTWIEMH: JI0 SIKOI raiy3i TpaBa HAIEKUTH
el BUJ BiAMOBIJANBHOCTI — 0 UBLIBHOTO npaBa qm prz[OBoro'? MarepianbHy BiANOBiAaTb-
HICTh HEOOXIHO PO3IVISIATH K 000B’ 30K MPALiBHUKA BiIIIKOAYBATH Y BCTAHOBICHUX 3aKOHOM
PO3Mipax i MOPSAKY IIKOJY, 3aBIaHy IPOTHIIPABHUM Ta BUHHHUM MOPYIICHHSIM CBOIX 00OB’SI3KIiB
pOOOTOMABIIEBI, 3 IKMM BiH IepeOyBae y TPYAOBHUX IIPABOBITHOCHHAX [2, . 249].

CphOrojiHi HayKOBIIl CIEPEYarOThCs CTOCOBHO MPABOBOT MPUPOAX MaTepiaibHOT BiAMOBI-
JATBHOCTI B TPYJI0BOMY TIpaBi. OCKUIEKH XapaKTepHOI 03HAKOI MaTepiabHOI BiAMOBIAILHOCTI
€ Te, III0 BOHA Ma€ MPABOBIIHOBIIOBAHNH XapaKTep Ta BUKOHY€E KOMIICHCAIIHHY QyHKITit0. [Ipryo-
My KOMIICHCAIlIHa (PYHKIlis MaTepiaibHOT BIIMOBIAAILHOCTI MPOSBIISIETHCS HE3AJIEKHO BiJl TOTO,
B SIKI{ rajy3i IpaBa BOHA 3aCTOCOBYETHCS, SIKUI XapakTep MarTh MPOTHIIPABHI [ii, O CIIPUYH-
HWIA MaifHOBY mkoxy. Llst oOcTaBuHA 1 cTaia MmiJICTaBOI CTBEP/UKYBATH, 0 MarepiajibHa BiJIo-
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BiJTAJIBHICTH € BIAMOBIAAIBHICTIO IMBIJIBHO-IIPABOBOIO, 00 3aXHINA€ MAHOBI TIpaBa 1 PO3BHHYJIACS
B Me)Kax IMBUILHOTO TpaBa [3].

BinpricTe HayKOBIIB CTBEP/KYIOTh, IO BPETYIIOBAHHS MaTepialbHOI BiJIMOBINATBHOCTI
B TPYIOBOMY TpaBi € CBOEPIIHIUM, ajic HE 3MIHIOE i IUBUIEHO-TIPABOBOI MPUPOAH, [0 BH3HAUC-
HO JIOTOBIPHOIO MPHUPOJIO0 MaTepiaibHOI BiAMOBIJAIBHOCTI B TpylIoBOMY MpaBi. Iloromxyemocs
3 nymkoro B.H. CMmupHOBa 1110710 TOTO, 1110 MaTepiajdbHa BiANOBITAIBHICTE POOITHHKIB 1 CIIyK00B-
I[iB CTOCYETHCS IOTOBIPHOI BiAMOBIIaIbHOCTI 3a IIMBIILHUM IIPaBOM, 00 BUHHKAE 3 000B’A3KY Mpa-
L[IBHUKA 32 TPYAOBUM JOTOBOPOM [4, c. 23]. CrpaBni, SKIIO MPaLiBHUKOM (HE M 4aC BUKOHAHHS
TPYAOBHX 000B’S3KIB) 3aMOiSTHO HMIKOAY MiANPUEMCTBY, 3 SIKUM BiH nepeOyBa€ y TPYIOBUX BiJHO-
CHHaX, TO BIMOBIJAIBHICTh HACTAE Ha TMiICTaBi IIUBUTHHOTO a HE TPYIOBOTO 3aKOHOABCTBA 1 B I
CHTYyaIlil BiICyTHE IIOPYIICHHS YMOB TPYAOBOTO IOTOBOPY, TOMY BiIIOBiIaTbHICTh BHHUKHE HA OC-
HOBI [IMBIJIbHO-TIPABOBHX BIJTHOCHH.

M.1. Bapy cTBepKye, O BIINIKOMYBAHHS OpTaHi3allii IIKOAH, 3aI0IisTHOT palliBHUKaMU
HE TP BHKOHAHHI CBOIX TPYIOBHX OOOB’S3KIB, € JICTIKTHOI BiJIMOBIIAJBHICTIO 1 PETYIIOETHCS
BiJINIOBITHUIMH HOPMaMH ITUBLUIBHOTO 3aKOHONABCTBA |5, ¢. 91-95].

C.M. Ilpununxo Ta O.B. SIpomeHKko CTBEpIKYIOTh, III0 3HAYHOIO MipoI0 Hee(hEeKTHBHICTh
MIPABOBOTO PETYJIFOBAHHS TPYIOBUX BiJIHOCHH MOSICHIOETHCS BiJICYTHICTIO B 3aKOHOJIABCTBI YiTKO-
TO MEXaHi3My peasizallii 3aKkjJaJicHUX y HbOMY MPUHIMIIB 1 rapanTiiHux HopM. Lle momoxeHHs
3yMOBJICHE O€3TIU4I0 MPUYHH, 10 SKAX Halle)KaTh TaKi: a) HEJOCTATHbO YITKUM TMOALT MUTaHb,
10 BUPILIYIOTHCS HA PI3HUX PIBHAX HOPMATUBHOTO PETYIIOBAHHS; 0) HEY3rOIKEHICTh MK COO0I0
HOPMATHUBHO-TIPABOBUX aKTiB; B) HEJIOCTATHHO OIEPATHBHE 3aIOBHEHHS IMPOTAINH Y YHHHOMY
3aKOHOJABCTBI; T') HU3BKHUI PiBeHb FOPUIUYHOI TEXHIKH TOIO [6, ¢. 15].

omo nporo migrpumyemo aymky C.M. Ipununko ta O.B. SporieHko i 3a3Ha4aeMo, 1110
Ccy0’eKTOM MaTepiajbHOI BIAMOBIAAIBLHOCTI CTOPIH TPYJAOBOTO JOTOBOPY € JIMIIE OHA 31 CTOPIH,
a cy0’€KTOM ITUBUIBHOT BIAMOBIAAILHOCTI — CY0 €KTH MUBUTLHO-TIPABOBHUX BiTHOCHH. OKpPIM IIbO-
r0, CTOPOHH TPYIOBOTO JIOTOBOPY HE MOXKYTh MaTH PiBHI MpaBa uepe3 Te, [0 NMpalliBHUK 33 J[0T0-
BOPOM ITiIIIOPSIIKOBYETHCST POOOTO/IABIII0, TOOTO BUHHUKAE 3aJIS)KHICTh KEPIBHUK-TTPAIIiIBHUK. 3pO-
3yMUINM € Te, 110 IS 3aJISKHICTh € TOOPOBITLHOI0, OCKUIBKH 0€3 TiAMOPsIKYBaHHS HEMOXKITHBHUHA
1 caM BHPOOHMYHMIT TIpoLIeC Ta TPYAOBUI PO3MOPSAOK AHA mpaiiBHuUKA. [1]omo nuBigsHOTO MpaBa,
TO Cy0’€KTH IIUBLIBHO-TIPABOBO] BiMOBINATBHOCTI MAIOTh PiBHI IIpaBa Ha OCHOBI IOTOBOPY.

Came TOMy JOIIBHO MPOBOJUTH PO3MEKYBaHHS, Yepe3 Te 10 MaTepiajbHa BiAMOBIAATb-
HICTb y TPYZIOBOMY IpaBi YkpaiHu Mae ocoOucTicHuit xapakrep (4. 2, 1. 130 K3nll Ykpaiuu). Taxk,
HAIPUKIIAJl, HABITh HETIOBHONITHIN MPAIiBHUK, SIKUH HAHIC IKOAY, sIK 1 IIOBHOJIITHIN, Oy/ie HECTH
3a Hel 0coOucTy BiAmoBimanpHicTh. O3HaUYeHa HOpMa 0a3yeThes Ha 3akpimuieHoMy B cT. 30 K3mll
VYkpainu 000B’s13Ky MpaliBHIKAa BUKOHYBAaTH CBOIO podoTy ocoducto [7].

VY UMBIIBHOMY NpaBi MaWHOBY BIAMOBIIAIBHICTH 32 HEMOBHONITHIX JIO 15 pOKiB HeCyTh
0aTbkH, OMIKYHH, a 3 15 1o 18 pOKIB HEMOBHOJITHI cami HECyTh MallHOBY BIINOBIAAILHICTH
3a MIKOJY, SIKY BOHM 3alOisUTH (KO BOHW HE MarOTh O(IiliHHOTO JKepesia OTpUMaHHS JIOXOJIiB
YW MaifHa, TOMI JI0 BIAMOBIIaIbHOCTI 3ally4aroThcs 1XHI 3aKOHHI MPEJCTABHUKH). Y TPYIOBOMY
MIPaBi BiJIMOBIIANBHICTH MA€ JIUIIE OCOOUCTUN XapaKTep.

YV IMBUTFHO-TIPaBOBUX BIJIHOCHHAX 32 YMOB 3allOfIsIHHS IIKOJM 1HIIINA 0c00i Jiie 3aranbHe
MIPAaBUJIO MPO TOBHE i BiAmKomyBaHHA. HopMH HMBUTFHOTO IpaBa TaKOX PETYJIIOIOTHh BiIHOCH-
HU 3 BIAIIKOAYBaHHS IIKOJAW, HAHECEHOI HEBUKOHAHHIM a00 HEHalIe)KHUM BUKOHAHHSIM LIUBiJIb-
HO-TIPaBOBUX O0OB’A3KiB 3T1/IHO 3 IOTOBOPOM.

TpynoBe mpaBoNOpyILIEHHs CIyry€e MPUBOAOM JI0 MaTepiajbHOI BiAMOBigaibHOCTI. Mare-
playbHIN BiIIOBITaIBHOCTI MPAIiBHUKIB Y TPYAOBOMY MpaBi MpUTaMAaHHUN KOMITCHCALIHHUN Xa-
paKTep, OCKUIPKMA BOHA IMOKIIMKAHA Peajli30BYyBaTH MOXIIUBICTH BiIIIKOAYBaHHS POOOTOHABIECBI
3aBJIaHOI TIPAIliBHUKOM 1Ko [8, c. 297].

CaMa Ha3Ba [UBITHLHO-TIPABOBOI MAaHOBOT BiIIOBITAJIBHOCTI 1 MaTepiaJibHOT BiAMOBIIAIb-
HOCTI 32 TPYHZOBHM IPAaBOM 3YMOBIIOETECSI TUM, IO B IIUBUTFHOMY TIPaBi TOJIOBHUM € IIPABUIIO,
CTOCOBHO SIKOTO MOYKE 3JIIHCHIOBATHCH BIJIIKOMYBaHHS MaifHa «B HATYpi», IIOJO0 SKOTO BiJOY-
JIOCh TIOIITKO/KEHHS, 32 YMOBH 110 BIIACHUK MaifHa He BKa3yBaTHMeE CBill BapiaHT BiJIIIKOyBaHHSI.




Hueinicmuxa

H.I1. XyTopsH 111e 6arato pokiB TOMY 3a3HAuUB, IO B TPYJAOBOMY TIpaBi, 3a 3arajlbHAUM MPaBUIIOM,
BIJIIIIKOJTOBYETHCS BAPTICTh MaifHa, IKOMY 3aIloflisiHa 1Ko, B TPOLIOBOMY BHpas3i i nwuiie 3a Oa-
YKaHHSM TOTO, XTO 11 3aI0/IisIB MOXKe OyTH MaifHO 3aMiHEHO 1HIIIMM, BHIIPABIICHI HOTO OKpeMi Helo-
niku. [IpaBo BuGOpy HaJIEKUTH MpamiBHAKOBI [9, c. 326].

Hopwmu TpynoBoro mpagsa, sk 3arajbHe i OCHOBHE TpaBHIIO B iHTEepecax 36epe>1<eHH51 3apo-
OITHOT TUIaTH THX, XTO MPAIIOE, BCTAHOBIIOE BiAMOBIaTIbHICTb, 06Me>1<eHy po3MipoM OZ1epAKyBaHOT
MpaliBHUKOM 3apo0iTHOT ruiaTi. Came B 0OMEKeHii MarepiaibHiil BiMOBIaTbHOCTI MPAalliBHUKIB
noJisirae nependadeHa 3aKOHOM rapaHTist 30epexeHHs 3apo0ITHOT IJIaTh MpalliBHUKA.

OOMexeHa MmarepiajibHa BiANOBIAANBHICTh XapakTepHa 1 AN APYroi CTOPOHH TPYAOBO-
ro J0roBopy — pobotonmasist. Bigmoigao mo cr. 235 K3nll Ykpainu, nmpu BUHECCHHI pillleHHS
PO MTOHOBJICHHS Ha POOOTI OpraH, SIKWH pO3IVIsLIAE TPYIOBHHU CITip, OMHOYACHO PHIMAE PIllICHHS
PO BUILIATY MPAIIBHUKOBI CePEeTHHOTO 3apO0iTKy 3a Yac BUMYIIIECHOTO MPOTYITy ad0 Pi3HHMIII B 3a-
poOITKY 3a Yac BUKOHAHHS HWKYEOIUIAauyBaHOT poOOTH, aje He Ouiblie, HiXK 3a OAWH pik. SIKIIo
3asiBa MPO MOHOBJICHHS Ha pOOOTI PO3MISAAAETHCS OUIbIIE OJHOTO POKY, HE 3 BUHHU TpalliBHUKA,
OpraH, sIKUi pO3MIsiaae TPYIOBUH CITip, BHHOCHTH PINICHHS PO BHILIATY CEPEAHBOTO 3apOOITKY
3a BECh Yac BUMyIIeHOTo nporyiy [10].

BigmiHHICTE Mik MaliHOBOIO 1 MaTepiallbHOIO BiJNIOBIAJIbHICTIO TIOJISATAE B MIPUHIIANIAX
BHU3HAYCHHS 00CATY BiJMOBIJAIBHOCTI 3a 3aMOAisHy IKoxy. [Ipu nuBinsHO-IpaBoOBii BiAmo-
BiIaJIBHOCTI B YCIX BHUIAJKaX HACTAE BiJIMOBIIAIBHICTh y TOBHOMY 00CS31 3al10A1sIHOT IIKOAH,
30KpemMa MpH ynylleHiil BUro/i, mpu HeoJep:KaHH1 NpUOYTKiB, sKi oduikyBanucs. [Ipu matepi-
aJbHIN BIIMOBINAJIBHOCTI 32 TPYJOBUM MPABOM M JISATAE BIANIKOYBAHHIO TUIBKH MpsiMa Jilc-
HAa IIKOJA.

Bignosizao 1o mocranosu [Inenymy BepxoBroro Cymy Yipainu «[Ipo cymoBy mpakTuky
B CIpaBax IPO BiANIKOMYBAHHS IIKOIH, 3AITOMISHOI IiIIPHEMCTBAM, YCTaHOBAM, OpTaHi3allisivM»
Ne 14 Big 29 rpyasst 1992 p., mix npsMor0 AIMCHOO NIKOIOK MOTPIOHO PO3yMITH BTpary, MOTip-
IIeHHS 200 3HMKEHHS IIIHHOCTI MaitHa, HeOOX1THICTb JUTS T AMTPHEMCTRA IIPOBECTH 3aTpaTH Ha BiJl-
HOBIICHHSI, IPUI0aHHS MaifHa Y¥ 1HIIUX IIIHHOCTEH a00 POBECTH 3aliBi, TOOTO BUKJIMKAHI BHACTI-
JIOK TIOPYIICHHS TPaiBHUKOM TPYIOBHX 000B’s3KiB, TporroBi Burutatu [11, c. 21].

3rigHo 31 ct. 130 K3nll Ha mpaiiBHUKIB He MOXke OyTH MTOKIIaJIeHa BiAMOBIIaIbHICTb 32 IIIKO-
Iy, sIKa CTOCYEThCS KaTeropii HOpMaJIbHOTO BUPOOHUYO-TOCTIOAPCHKOTO PU3HKY, & TAKOXK 32 LIKO-
Ty, 3alof[isIHy MpalliBHUKOM, 110 mepeOyBaB y CTaHi KpallHbOi HEoOXigHOCTI. BiAmoBiganbHICTh
3a HE OAEp KaHUH MiIMPUEMCTBOM, YCTAHOBOIO, OPTraHi3alielo NpuOyTOK Moxe OyTH MOKJIaJeHa
JIUILIE Ha MPAaLiBHUKIB, IO € MOCaJ0BUMH 0COOAMH.

[Ipu BU3HAYEHI BiIMOBITATBFHOCTI KITFOYOBUM 3JTUIIAETHCSI TMPUHIIAII BUHH, SIKH TIPUTaMaH-
HUH SIK TUBLUTEHOMY, TaK i TPYZIOBOMY TIpaBY. Aue B I_II/IBIJ'IBHOMy MIpaBi MOXKJIUBI BUHSTKH, 30KpeMa
BHMAIKN OE3BHHHOI BiIIOBIAaIBHOCTI FOPUIUIHUX i CI)ISI/I‘IHI/IX 0Ci0, MisUTBHICTP SIKMX OB’ sI3aHa
3 BUKOPHCTAHHSAM TPAHCHIOPTHHX 3ac00iB, 00JIaTHAHHS, MEXaHi3MiB, CIIOPYI, PaJTi0aKTUBHHX, BU-
OyX0- 1 BOTHEHEOE3IIEYHUX PEUOBHH TOIIO, 110 CTBOPIOIOTH MiIBHINCHY HeOE3IeKy JUIsl OTOUCHHS,
BIJIMOBIIAIOTH 3a KO, 3alO/isIHY JKEPEJIOM ITiIBUIICHOT HeOE3IEeKH, SIKIIO HE OBEAYTh, 110
IIKOJ]a BUHMKJIA BHACTIIOK HemepeOopHOi cuitk abo ymucity norepminoro. [Ipu MarepianbHiit Bin-
MOB1JIAJIBHOCTI TPYAOBOTO MTPaBa YMOBOKO BIAMOBIAAILHOCTI 3aBKAM € BUHA y OpMi yMHCTY 200
HEOOEPEeKHOCTI.

HopmMmu nuBinbHOTO NpaBa perymiolTh JOTOBIPHY BiIMOBIAAIbHICTH, 110 BUHUKAE 3 JOTO-
BOPIB Ta IHIIMX MPABOYMHIB, 1 103aI0TOBIpHY, 1110 BUHUKAE BHACIIAOK 3alOAIsIHHS IKOIH, Oe3MiI-
CTaBHOTO 30arayeHHs Ta 3 IHIIUX MiACTaB, NeperdadeHux 3aKoHOM. Taka BiIMOBINAJIbHICT Mae
CBOEIO MEPEAYMOBOIO MPE3yMIIIIII0 BUHHU, OCKUIBKU 3BUTBHEHHS Bifl BiIIIOBITaIbHOCTI MOXKITHBE
JIUIIE 32 YMOBH, SIKIIO BiIOBiZa4 TOBEE, 0 IITKOJa BUHUKJIA BHACIJOK HEMIepeOOpHOi critn abo
YMHCITY ITOTEPIILIOTO.

Hopmu TpymoBoro mpaBa BHXOIATH 13 MPE3yMIIiT HEBUHYBATOCTI 3arlojlifoBa4a IITKOJH.
Cr. 138 K3nll Ykpaiau nependavae, 1o s OKJIaJISHHS Ha TpalliBHUKA MaTepialibHOI BiIMOBI-
JATBHOCTI 32 IIKOY BIACHUK a00 YIOBHOBAKEHHI HUM OpTaH ITOBUHEH JOBECTH HASBHICTH YMOB,
nependadenux ct. 130 K3nll, cepen sikux Bka3aHa it BuHa.
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VY IUBIIBHO-NPABOBHUX BiTHOCHHAX COJIJAapHA BIIOBINATBHICTH OCI0 HACTAE Yy BUIAJIKAX,
10 MOXYTh Tiepea0ayaTuch K 3aKOHOM, TaK 1 JOrOBOPOM. BIiIIMOBITHO 70 3aKOHY, HAITPHKIIA],
HETIOBHOJIITHI BIKOM BiJl YOTHPHAIIISTH JIO BICIMHQIIATH POKIB BIAMOBIAAIBHICTH MTEPE]] IOTEPITi-
JIUM HECYTh COJIIIapHO.

VY TpyaoBUX BIIHOCHHAX JUIIE MPU CHUIBHOMY 3aBIaHHI IIKOAM, 3aMOfisHOI JEKIIbKO-
Ma 0CO0aMHU IUIAXOM BUYMHEHHS KPUMIHAJIBHOTO 3JIOYMHY, KOJIM HEMOXJIMBO BU3HAYUTH YACTKY
3aBJIaHOT KO KOXKHHM 13 3aI0JIiF0BayiB IIKOJIM, MOXE HACTATH COJIiJapHa BiAMOBiIaIbHICTb.

VY 1MBIIBHO-TIPABOBHX BiHOCHHAX MPUMYCOBE CTATCHEHHS IIKOAM MOXE 3IiiCHIOBA-
TUCH TUIBKH B CyZOBOMY HOPSAKY. Y TPYIOBUX IPaBOBIAHOCUHAX, BIAMOBIAHO 110 cT. 136 K3nll,
MOKPHUTTS IIKOIH TPaliBHUKAMH B PO3MIpi, IO HE MEPEBHIIYE CEPESIHHOTO MICSIIHOTO 3apO0iITKY,
MPOBAIHUTHCS 32 PO3NOPSHKESHHSM BIaCHHKA 200 YIIOBHOBKCHOTO HUM OpTraHy, KepiBHUKAMH ITiJ[-
MPUEMCTB, YCTAHOB, OpTaHi3alliif Ta iX 3aCTYyHMHHKAMH 33 PO3MOPSIKCHHSM BHIIOTO (B MOPSIKY
MIIENIOCTI) OpraHy MUISTXOM BiJIpaxyBaHHS 13 3ap00iTHOT TUTaTH MpalliBHHUKA.

PozmopsymxenHs BacHHKa ab0 YIIOBHOBaKEHOTO HUM OpraHy, abo BHIIOTO B TOPSIKY Mij-
JIETIIOCTI opraHy Mae OyTH 3po0JICHO He Ti3HIIIe JBOX THXKHIB 13 JTHS BUSABJICHHS 3aIO/isTHOT Tpa-
I[IBHUKOM IITKOJIM 1 3BEPHEHO JI0 BUKOHAHHS HE PaHIIe CEMH JHIB 13 JTHS MOBIIOMIICHHS PO IIe
MPAIiBHUKOBI. SIKIIO TpaIiBHUK HE 3TOJCH i3 BigpaxyBaHHIM a0o H0ro po3mipom, TO TPYyAOBHUH
CHIp PO3ITISAAETHCS B MOPSAKY, MepeI0aYCHOMY 3aKOHOAABCTBOM.

VY pemti BUMAAKIB MOKPUTTS IIKOAM IMPOBATUTHCS IUISXOM MOMAHHS BIACHUKOM abo
YIOBHOBa)KEHUM OPT'aHOM I030BY JI0 CYILY.

[ TpyooBOTO IpaBa XapaKTEPHUM € BCTAHOBJICHHS CHEIialbHUX, JOCUTh KOPOTKHX
CTpPOKiB 3BepHEHH: 110 cyay. Ct. 233 K3nll Ykpainu /s 3BepHEHHS BIaCHHKA a00 YIIOBHOBaXKe-
HOTO HUM OpraHy J0 CyIy B IHTAHHSX CTSATHEHHS 3 MpaliBHUKA MaTepiaibHOI IIKOAH, 3aMOIis-
HOT MIIMPUEMCTBY, YCTaHOBI, OpraHi3allii, BCTAHOBJIIOETHCS CTPOK B OJIMH PIK 13 JIHS BUSBJICHHS
3aro/IisTHOT MPAI[iBHUKOM ITKOAW. Takuid caMUi CTPOK 3aCTOCOBYETHCS 1 IPY 3BEPHEHHI JI0 CYIy
BUIIIOTO OpTaHy. Y NHUBUTFHO-TIPABOBHUX BiJIHOCHHAX 3aCTOCOBYETHCS 3-pidHHH CTPOK MO30BHOL
JIaBHOCTI.

VYei 1i BiAMIHHOCTI JIalOTh MPaBO 3pOOHMTH BHCHOBOK, IO TPYJAOBE MPABO CaMOCTIHHO
PETYIIOE yCi BUIIAKU MaTepiaabHOI BiIIOBIAATBHOCTI 3a IIKO/Y, 3aBJaHy MiANPUEMCTBY, yCTaHO-
Bi, OpraHisaiii BHaCIiIOK HOPYIICHHS MPAI[iBHUKAMH MOKJIAJCHUX Ha HUX TPYHAOBHX OOOB’SI3KiB
[3,c. 128].

BucHoBxku. J{oCiipKy0un NUTaHHS Tally3eBOi MPUHAICKHOCTI MarepiajibHOI BiAMOBIAab-
HOCTI CTOPiH TPYIOBOI'O JIOTOBOPY BUHHUKAIOTH CYNEPEeWINBI JyMKH L1010 PO3MEKYBaHHS MaTepi-
aJbHOT BIAMOBIAAIBLHOCTI B TPYJAOBOMY MpaBi BiJi MAHHOBOT BIIMOBIAAILHOCTI B I[MBLIIEHOMY Mpa-
Bi. Tak, 03HaKH, SKi CIIPHUSIIA BUOKPEMIICHHIO Ta PO3MEXKYBaHHIO MaTepiaabHOI BiMOBITAIEHOCTI
y TPYAOBOMY TIpaBi BiJi MAHHOBOT BiJOBIMAIBHOCTI Y IUBIIBHOMY IpaBi 3 4acOM BHJIO3MIiHIO-
IOThCS, Yepe3 PO3BUTOK CKOHOMIKH Ta MPOBEICHHS pPUHKOBUX Pe(OPM sIKi, BIIaCHE, 1 3yMOBITIOIOTh
HaAOJIMKEHHS TPYJOBUX BiTHOCHH JI0 IIMBUILHUX.

OCKIJIbKH TPYZIOBE IIPABO MAa€ CBOT XapaKTepHi O3HAKHU, KOTP1 BiJIMEKOBYIOTh HOTO SIK OKpe-
My Taly3b IpaB Ta PETrYIIOIOTh CIENU(IYHY TPYIy NPaBOBIAHOCUH, TO B HHOMY TNPAKTHYHO
HE 3aCTOCOBYIOTHCS IIUBIJIBHO-TIPABOBI JOTOBOPH. [IpoTe MOOAMHOKI BHITJKH 1ILOTO SIBUINA ChO-
TOJIHI 1I€ ICHYIOTH 1 IPaI[iBHUKH, TOTO/PKYIOUUCH Ha IIUBLIbHI JOTOBOPH, aBTOMATHYHO 1MO30aBIIs-
10Th ce0e 0araThbox Mmpas.

[{uBiIbHO-TIPABOBA BiAMOBIIATBHICTh 3aJICKUTH BiJl 3aBAAHOI IIKOJM Ta HEOOXIAHOCTI ii
3acTocyBaHHs. CaMe 3aCTOCYBaHHS MAailHOBHX a00 HEMaWHOBUX CAaHKIIIH, 30KpeMa BiIMOBiIab-
HOCTI, 332 IIUBUTFHIM 3aKOHOJABCTBOM € IMPABOM, a HE 00OB’SI3KOM Cy0’€KTiB IUBLIFHUX IIPABO-
BiTHOCHH. Ma€eThCs Ha yBa3i Te, IO CTOPOHA, KOTPill 3aBOAHO MIKOIY, Ma€ MPaBO OOHpaTH Mipy
BiJINIOBITAJIBHOCTI JIO CTOPOHU, KOTpa ii 3aBaasa.

[IpoananizyBaBIly Taly3eBy MPUHAICKHICTh MAaTEPialIbHOI Ta MAHOBOI BiJIMOBIIATBHOCTI
MOYKHA 3pOOUTH BUCHOBOK, 10 32 HOPMaMH TPYJOBOTO ITpaBa MpaIliBHUKW HAJIJIEH] Ha0araTo mu-
PIIMMH MOXKITMBOCTSIMH Ta CIIEKTPOM TIPaB 1 rapaHTiid, Ha BiJIMiHY BiJl MAHHOBOT BiJIOBIIATBHOCTI
32 IUBIJIBHAM MIPABOM.
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ToMy TOJIOBHOIO HOTpC6OIO CHOTOJICHHSI 3QJIMIIAETHCS HEOOXITHICTh y BHU3HAYCHHI
3aKOHOIABIIIMHE IIPIOPUTETIB Ta MOXKIIMBOCTEH peaizamii camoi pedopMu B TPyIOBi cdepi a Ta-
KOK IEPEOCMHCIICHHS Ta 3aKpIIUICHHST POJIi TPYIOBOTO Ta ITMBIIFHOTO 3aKOHOIABCTBA B IPABO-
Biif cucTteMi YKpaiHH, CTBOPSHHS HOBOTO KOJIM()IKOBAaHOTO aKTa B TPyIOBOMY mpasi. Lle HamacTsb
MOXXJIMBICTh peantizyBaTH pe(bopMy Ta 3a0e3MeunTH (byHKui}o comianpHoro i TPaBOBOTO 3aXMCTY
y C(bepl perJ'II-OBaHHH MaWHOBOI BlI[HOBlI[aJH)HOCTI B HI/IB]J'H)HOMy HpaBl Ta MaTeplaJ'II:HOl BII[HOBI—
JaJIBHOCTI B TPYJOBOMY ITpaBi.
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3JIMCHEHHSI ABTOPCBKHUX ITPAB B YKPATHI TA €C

VY crarti IOCHi/PKyBaIUCS TEOPSTUYHI MUTAHHS M0N0 3A1MCHEHHS aBTOPCHKHUX
npaB B YkpaiHi Ta kpaiHax €C. 3xilicHEeHO aHali3 YUHHOTO 3aKOHOIABCTBA IOAO
IIPAaBOBOTO PETYNIOBAaHHA NMX BigHOCHH. lIpoaHanizoBaHO TeopeTWYHI MO3MMLIi 3
IpeaMeTa JOCTIKEHHS Ta CY/IOBY NMPAKTUKY LIO10 BUPIIICHHS CHOPIB, OB’ I3aHUX
13 3aXHUCTOM aBTOPCHKHX IIPaB.

Kniouogi cnoga: 30iticnenns, iHmenekmyanvHa 61acHICMb, d6MOpPCbKe npaeo,
Maino8i npasa, ocooucmi HemMalHos8i npasd, asmop.

B crarbe nccnenoBannch TEOPETHUECKUE BOTIPOCKHI pealin3aliid aBTOPCKUX MIPaB
B Ykpanne u ctpanax EC. OcyiiecTBieH aHaan3 JeHCTBYIONIETO 3aKOHOIATETbCTRA
OTHOCHTEJIHHO TMPaBOBOTO PETYIUPOBAHUS ATHX OTHOmIeHWH. [IpoanamuznpoBanb
TeopeTquCKHe IIO3UIHHU I10 npeﬂMeTy HUCCJICa0BAaHUA U Cy2166Ha$I npaKTmca 10 pa3—
PEIIeHHIO CTIOPOB, CBA3AHHBIX C 3aIIUTON aBTOPCKHUX IMPaB.

Knwuesvie cnosa: ocywecmenenue, UHMEIIEKMYAIbHASL COOCMBEHHOCD,
asmopckoe npaso, UMyujecmeeHHvle Npasd, JIUYHble HeuMyujecmeeHnHvle npaesd,
asmop.

The article deals with theoretical issues concerning the realization of copyright
in Ukraine and EU countries. The analysis of the current legislation on the legal
regulation of these relations was done. The theoretical positions on the subject of
research and judicial practice in resolving disputes related to copyright protection are
analyzed.

Key words: realization, intellectual property, copyright, property rights, personal
non-property rights, author.

Beryn. KonctuTynist YkpaiHu rapaHTye KOXKHOMY MpPaBO Ha PE3yJbTaTH CBO€I iHTENIEK-
TyanbHOi, TBOpUOoi AistmbHOCTI. BigmosinHo mo cr. 54 KoHcTuTymii rpoMajasHaM rapaHTYeThCS
cBO0OO/Ia JITEpaTypHOi, XyIOKHBOI, HAYKOBOI 1 TEXHIYHOI TBOPYOCTI, 3aXUCT IHTEICKTyaJTbHOI
BJIACHOCTI, IXHIX aBTOPCHKUX MPaB, MOPaJbHUX 1 MaTepialbHUX IHTEPECiB, IO BAHUKAIOTh Y 3B’ A3~
Ky 3 PI3HUMH BHIAMH 1HTEIEKTYaJIbHOI NisuTbHOCTI. KOskeH rpoMaisTHIH Mae paBo Ha pe3ynbTaTH
CBO€1 IHTEJIEKTYAIbHOI, TBOPYOI TisUTBHOCTI; HIXTO HE MOXKE BHKOPHCTOBYBAaTH 200 MOIIHPIOBATH
ix 6e3 foro 3rojaM, 3a BUHATKAMH, BCTAHOBJICHUMH 3aKOHOM. Y CBOEMY KOHCTUTYIIHHOMY TpaBi
Ha cBOOOJTy TBOPYOT JIsTBHOCTI JIFOIMHA HE MOKe OyTH OOMEKeHa, KPiM BHITAIKIB, Tepe0aveHruX
Koncrurytiero Ykpainu. Y ct. 418 LuBineHoOTrO Koztekcy Ykpainu (nani — IIK Ykpainu) npaBo iH-
TEJIEKTYalIbHOI BIACHOCTI PO3IVISIAETHCS K ITPABO 0COOM Ha Pe3yNIbTaT iHTEIEKTyaIbHOT, TBOPUOL
JisutbHOCTI a0 iHIMUI 00’€KT MpaBa iHTENEKTyaabHOI BIACHOCTI, BU3HAYCHUH 3aKOHOJABCTBOM
VYkpainu.

Y HayKoBill JiTepaTypi MOALT 00’ €KTIiB paBa iHTENEKTyalbHOI BIACHOCTI 3A1HCHEHO Ha Jie-
KUTbKa TPYI, 3 OIVISILy Ha MPABOBUI PEXUM iX OXOPOHH, OCOOJMBOCTI 3IHCHEHHS BiJIOBITHUX
paB: 00’€KTU aBTOPCHKOTO MpaBa i CyMDKHHUX MpaB; 00’ €KTH MAaTEHTHOTO MpaBa; 3aco0u 1HIHBI-
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Jyaiizarii cy0’eKTiB TOCIIOIapPIOBAHHS, TOBAPiB, POOIT, OCIYT; PE3YJIbTaTH CEICKI[IHHUX TOCST-
HEHb; 00’ €KTH 3 JIOKAJIBHOK HOBH3HOIO; HayKoBe BIIKpUTTS [1, ¢. 28; 2, c. 52; 3, ¢. 43; 4, ¢. 10].
Jist KOKHOT rpynu uX 00’ €KTiB MPUTaMaHHI IMEBHI 0COOIMBOCTI Y Ha/IaHHI MPaBOBOT OXOPOHU Ta
3MIHCHEHHI NIpaB Ha HUX. HatineHi TakuMu 0coOIMBOCTSIMHE 1 aBTOPCHKI ITpaBa.

AHaJni3 ocTaHHIX J0CaiKeHb i my0aikauiii cBiqUuTh, 110 y HAYKOBIiH JTiTepaTypi mpakTud-
HO BiJICYyTHI MOHOTpadivHi JOCTiKEHHS IO/I0 31iHCHEHHS aBTOPChKUX MpaB y kpainax €C. Bon-
HOYAac JOCTAaTHbO yBaru MpHIiJICHO MaTepialbHO-ITPABOBUM BiTHOCHHAM, 00’ €KTOM SIKUX € OKpeMi
00’€KTH aBTOPCHKOTO TpaBa. Tak, 3aCIyroByl0Th Ha yBary auceprauiitHi focaimxenus O.M. Ilac-
TyX0Ba «ABTOpPCBHKE NPaBo y cdepi PyHKIIOHYBaHHSA BCECBITHBOI iH(opMaliitHoi Mepexi [HTep-
uHet» (Kuis, 2002 p.) [5], ['B. Uypmitu « ABTOpchKe IpaBo Ha TBOPH 00Pa30TBOPUOTO MUCTEIITBA
(Xapkis, 2003 p.) [6], C.M. KrneiimeHOBOT « ABTOPCHKI IIPaBOBITHOCHHH sIK (hopMa pealrizaii mpa-
BOMOYHOCTEH cy0’eKTiB aBTOpchkoro npasa» (Kuis, 2004 p.) [7], €.A. I'pekoBa «ABTOPCHKE TIPABO
Ha TBOpH apxitekTypm» (Kuis, 2007p.) [8] Ta iH. [H1I1 JOCTIIKEHHS HOCHITH BUOIPKOBHH XapakTep
Ta KOMIUIEKCHO HE OXOIUTIOBAJIM TIPOOJIEMAaTHKy BKa3aHOTO ITPABOBOTO iHCTUTYTY.

IMocTanoBka 3aBaaHHs. L[iIIsAsMu cTaTTi € XapakTepUCTHUKA TOPSIIKY 3MiHCHEHHS aBTOp-
CBKHX TIpaB B YKpaiHi Ta kpainax €C, oOTrpyHTyBaHHS IPOIO3MIIiH OO0 BIOCKOHAICHHS MPABO-
BOTO PETYNIOBAHHS I[LOTO 00’ €KTa MpaBa iHTEIEKTYalIbHOI BIACHOCTI.

PesynbTaTu gociipkenns. TBopiem Moxe OyTu Oynb-sxa ¢izudHa ocoda, HE3aJICKHO Bif
if rpoMajsIHCTBA, CTaTi, HAIlIOHAJIBHOCTI, 1HIIKUX COIIaIbHUX XapaKTEPUCTHUK, a TAKOXK BIKY, 00CATY
LUBLIBHOI Jie31aTHOCTI. OMHIEO 3 MPpe3yMIILiH y cepl IHTENeKTyaaIbHOT BIACHOCTI € MPe3yMIIIis
aBropctBa (4. 1 ct. 11 3akony «IIpo aBTOpchbke mpaBo i CyMixkHI mpaBay, cT. 435 LUK Ykpaiun):
3a BiJICYyTHOCTI JOKa3iB iHIIOTO aBTOPOM TBOPY BBAKAETHCS 0C00a, 3a3HAYCHA SIK aBTOP HA OPUTi-
Hasi ab0 PUMIPHHUKY TBODY.

ABTOPCBKE TIPaBO Ha TBIP BHHHWKA€ BHACTIJOK (hakTy ioro ctBopeHHs (4. 1 cr. 437 1IK
Vkpainu). [Ji1 BAHUKHECHHS 1 3A1HCHEHHS aBTOPCHKOTO MpaBa HE BUMATa€eThCs PEECTPAITisi TBOPY
4y Oy/lb-siKe IHIIE CremiadbHe 0(QOPMIICHHSI aBTOPCTBAa. ABTOP Ma€ TPaBO 3apPEECTPYBATH CBOE
ABTOPCTBO y TIOPSIZIKY, BU3HAUeHOMY mocTaHoBor0 KM Vkpainu [9]. BinnoinHO 10 MOJIOXKEHB
BepHcbkoi koHBeHIIi (cT. 15) s Toro, o6 aBTop JiTepaTypHUX i XyIOKHIX TBOPIB pO3IIIsIaBCs,
3a BIJICYTHOCTI JIOKa3iB MPOTHJIC)KHOTO, SIK TAKUH 1 JOMycKaBcs y kpaiHax Coro3y 10 MOpyIIeHHS
CYIIOBOTO TIEpECITilyBaHHS MPOTH KOHTpagaKTOpiB, TOCTATHBO, MO0 HOTO 1M s OyJ0 MO3HA4YeHE
Ha TBOPI 3BUYaitHUM uyrHOM. Oc00a, sIKa Mae aBTOPChbKE MPABO ISl CHOBIIIEHHS PO CBOI IIpaBa
MOYKE BUKOPHUCTOBYBATH CIICLiaIbHUN 3HAK, KUM € Take 300paxeHHs — © (Bix aHDIIKHCHKOTO —
copyright — aBTOpcbKe NpaBo) 13 3a3HAYCHHAM IMEHI BIIACHMKA aBTOPCHKOTO MpaBa 1 pOKy MepILoro
BUTAaHHS.

Cy0’€exTHBHE aBTOPCHKE IPABO 3a CBOEIO CYTTIO MOEAHYE K OCOOMCTI HEMaWHOBI, TaK i
MaiHOBI IIpaBa, sIKi € y TICHOMY B3a€MO3B’SI3Ky. 32 CBOEIO IPUPOIOI0 Cy0’ €KTHBHE aBTOPCHKE ITpa-
BO Ma€ aOCOITFOTHUI XapaKTep, OCKUTLKH CBOT TOBHOBAYKCHHS aBTOP 3MIHCHIOE HE3AJICKHO BiJT BOI
IHIIAX Cy0’€KTIB, CIIUPAKYKMCH BUKIIFOUHO Ha 3aKOH. BCTynarouu y 1oroBipHi BiTHOCHHHU, ITpEeIMe-
TOM SIKHX € BUKOPHCTaHHS TBOPY Pi3HUMH CIIOCOOAMH, aBTOP MPOSIBILSIE BIACHY BOJIIO, aHAJIOTTIHO
SIK BIIACHUK, 3/IICHIOIOYH CBOE MPABO BIACHOCTI. Ha 11e Takok HAroJomyoTh y HayKOBiH JliTepa-
Typi [10, c. 93; 11, c. 247].

TBip Moske OyTH CTBOpeHHH y criBaBTOpCcTBi. BiamosigHo 1o ct. 13 3akony «IIpo aBTOpCchKe
IPaBo i CyMiXHI paBay, cT. 436 LIK Ykpainu cniBaBTOpamMu € 0Co0H, CIIIIBHOI0 TBOPYOIO MPAICIO
SIKUX CTBOPEHO TBip. ABTOPCHKE MPaBO Ha TBip, CTBOPEHMIA y CIIBABTOPCTB1, HAJIEKUTh YCIM CITi-
BaBTOpaM HE3aJIEXKHO BiJl TOTO, UM YTBOPIOE TaKUW TBip OJHE HEPO3PUBHE Liijie a0 CKIala€ThCs
13 YaCTHH, KOXKHA 3 SIKHX Ma€ CaMOCTiIHHE 3HaUCHHS. MiX CIIiBABTOPaMH BHHUKAIOTh IPABOBIIHO-
CUHHM 3 (aKTy CTBOPEHHS TBOPY. 3MICTOM IIMX MPABOBITHOCHH € 0COOMCTI HEMalHOBI Ta MaitHOBI
IpaBa CITIiBaBTOPIB HA CIIUTEHO CTBOPEHHI TBIp Ta IpaBa KOKHOTO HA CTBOPEHY HUM YacTKY.

3 ¢akTy CTBOPEHHS TBOPY y HOT0 aBropa (aBTOPIB) BUHHUKAIOThH SK OCOOMCTI HEMAiHOBI,
TaK i MaifHOBI mpaBa. OcOOMCTI HEMAWHOBI MpaBa IHTEIEKTYAIBHOT BIACHOCTI BU3HAYCHI y CT. 423
LK Vkpainu. Lle, 30kpemMa: paBo Ha BU3HAHHS JIFOJJMHHA TBOPIIEM (aBTOPOM, BUKOHABIIEM, BUHA-
X1JIHUKOM TOIII0) 00’€KTa MpaBa iHTEIEKTYAIbHOT BIACHOCTI; TIPABO MEPEUIKOKATH OYy/Ib-SIKOMY
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MOCSITAHHIO HA MPaBO 1HTEJIEKTYaTbHOI BIACHOCTI, 3JaTHOMY 3aBJIaTH IIKOJIW YECTI UM permyTarii
TBOPIIS; THINI 0COOKMCTI HEMaWHOBI MpaBa IHTEJIEKTYaIbHOT BIIACHOCTI, BCTAHOBJICH] 3aKOHOM.

Boutst ocobu TBOpPIIA 110710 3a3HaYeHHS (HE 3a3HAYEHHS) CBOTO CIPaBKHBOTO IMEH1 Ha TBOP1
OXOPOHSETHCS 3aK0HOM. To0TO, 0co0a MO)ke BUMAaraTd 3a3HadCHHS CBOTO iMEHI Ha MPUMipHHUKAX
TBOPY, @ TAKOXX MOXKE BHUMaraTu a0o 3a00pOHSTH 3raJyBaHHsS CBOTO IMEHI MiJ 9ac myOidHOro
BUKOPUCTAHHS TBOPY.

Binnosigno go ct. 439 LIK Ykpainu aBTOp Mae IpaBo NPOTUAIISITU OyAb-SIKOMY MEPEKPyUCH-
HIO, CIIOTBOPEHHIO a00 1HIIIN 3MiHI TBOPY 4M OyAb-SIKOMY iHIIOMY MOCSATAHHIO HA TBIp, 10 MOXE
3aLIKOIMTH YECTi Ta pemyTalil aBTopa, a TaKoXkK CyIPOBOIKEHHIO TBOPY 0e3 HOoro 3roju imocTpa-
IiSIMH, TIEPEAMOBAMH, MTICITMOBAMH, KOMEHTAPSIMU TOIIO (TIPaBO HA HEAOTOPKAHICTH TBOPY).

V¥ n. 38 mocranoru [Tnenymy BI'C Ykpainu Big 17 sxoBTHs 2012 poky «IIpo nesiki nuTaHHs
MPAKTHKH BUPIMICHHS CIIOPIB, TTOB’I3aHUX 13 3aXHUCTOM IIPaB 1HTEIEKTYaJIbHOI BIACHOCTI» MPaBO
Ha HEOTOPKAHICTH TBOPY TPAKTYETHCS SIK TPABO, SKE TOJISTAE Y HEAONYIICHHI 0e3 3TOIM aBTo-
pa BHeceHHs Oynb-sSKUX 3MiH IO TBOPY, 30KpeMa, TOJAATKOBUX TEKCTIB (BKIFOUAIOUM KOMEHTApI,
MIePEIMOBH, MTOSICHEHHS ), LTIOCTpAIliid, pelakTOPChKOT Ta 1HIIOT paBku Tomro [12]. 3a BixcyTHOCTI
JIOKa3iB TOTO, 110 3rofa Oyia SICHO BUpa)KeHa, BOHA HE MOXKE BBAXKATHCS OZICPKAHOIO.

HenotopkaHicTh TBOPY OXOPOHSETHCS 1 Micis CMEPTi aBTopa. BinmoBinHI MOBHOBa)KEHHS
1110710 3a0€3MeUeHHs] HeIOTOPKAHOCTI TBOPY MOXKYTh OyTH MOK/IaJCHI Ha YIIOBHOBaKCHY aBTOPOM
0co0y. SIKII10 aBTOp HE YIIOBHOBAXKUB CIIeLiaIbHy 0CO0Y, TO Bi/IMOBIIHI TOBHOBAKECHHS HAJIEKATH-
MYTb HOTO CIaJKOEMIISIM 200 1HIIKMM 3aiHTepECOBaHUM 0CO0aM.

BuxonaBueBi TBopY sk cy0’€KTy CyMDKHHX IpaB BiANMOBiIHO A0 4. 1 cT. 38 3akony Ykpainu
«IIpo aBTOpCHKE MPaBO i CyMiXHI IpaBa» HAJIEkKaTh TaKi OCOOMCTI HEMAaWHOBI TIpaBa: BUMAaraTH
BU3HAHHS TOTO, IO BiH € BUKOHABIIEM TBOPY; BUMaraTH, o0 Horo iM’st 200 IICeBIOHIM 3a3Hadalu-
Cs1 9M TIOBIIOMJISUTUCS Y 3B’SI3KY 3 KOYKHUM HOTO BUCTYTIOM, 3aITMCOM YUY BUKOHAHHSM (y pasi SKIIO
1Ie MOXKITUBO); BUMAaratu 3a0e3IeueHHs HaJIeKHOT SIKOCTI 3aIuCy HWOTO BHKOHAHHS 1 TIPOTUIISATH
Oy/Ib-SIKOMY TICPEKPYYCHHIO, CIIOTBOPCHHIO UM 1HININA CYTTEBIHM 3MiHI, IO MOXKE 3aBJaTH IIKOIH
fioro yecti i pemyTarii. Bigmosigao no JloroBopy BOIB oco0ucti HemaliHOBI TipaBa BUKOHABIIIB
Ha3BaH1 «MOPAJLHUMUY.

MaiiHOBUMH IpaBaMU iHTEIEKTyanbHOi BacHOCTi Ha TBIip € (cT. 440 LIK Ykpainwy, ct. 15 3a-
koHy «IIpo aBTOpCHKE MPaBO i CyMiXkHI IpaBay): MPaBO HA BUKOPUCTAHHS TBOPY; BUKIIIOUHE IIPABO
JIO3BOJISITH BUKOPUCTAHHS TBOPY; MPABO MEPEHIKOIKATH HEMPABOMIPHOMY BHKOPHUCTaHHIO TBOPY,
30KpeMa, 3a00pOHATH TaKe BUKOPHCTAHHS Ta 1HIII MalHOBI IpaBa IHTEJIEKTYalbHOI BIACHOCTI,
BCTaHOBJICHI 3aKOHOM.

Bimnosigao mo crarti 9 bepHChKOT KOHBEHIIIT aBTOPH JIITEPaTypHHX 1 XYIOKHIX TBOPIiB KO-
PHCTYIOTHCS BUKJIFOUHIM TIPABOM JIO3BOJISITH BiATBOPESHHS IUX TBOPIB OYIb-SIKHM YHHOM i B Oy/Ib-
SKiit popmi. BinTBopeHHSIM BU3HAETBCS Oy/Ib-sIKUIT 3BYKOBHH 200 BizyaiabHHI 3amuc. Y crarTi 11
KoHBeHTIiT iIeThCsI PO BUKJTFOYHI TIPaBa JIO3BOJISATH: MyOIIYHIIA TTOKa3 1 BUKOHAHHS CBOTX TBOPIB,
BKITIOYAIOYH ITyOTIYHUI TIOKa3 1 BUKOHAHHS, 3/IICHIOBaHI Oy/lb-SIKHMH 3ac0o0aMH 1 CIIOCOOaMU;
nepeaaqdy Oyllb-sIKHM CITIOCOOOM ITOCTAHOBOK 1 BUKOHaHb TBOPIB JUIS 3arajibHOTO Bijoma. Taki xk
IpaBa HaJaloTHCS aBTOPaM II0/I0 TIEPEKIIaAiB X TBOPIB MPOTITOM yChOTO TEPMiHY Jii TpaB Ha OpH-
TiHAIbHI TBOPH.

Binnosigno mo crarti 11bis KonBeHuii aBTopu giTepaTypHHX 1 XyHZOXKHIX TBOPIB KOPUCTY-
IOTHCSl BUKJIFOYHUM TPABOM JIO3BOJIATHU: TEpeaady CBOIX TBOpiB B edip abo myOniyHe MOBiIOM-
JICHHS LIMX TBOPIB OyAb-IKUM 1HIIMM CIIOCOOOM Oe3ApOTOBOI Mepeaayi 3HaKiB, 3ByKiB abo 300pa-
JKeHb; Oy/b-sike MyOJiyHe MOB1AOMIICHHS, Y1 TO 110 IIPOBOJaX abo 3acobamMu OE3ApOTOBOTO 3B SI3KY,
MOBTOPHO MEPEIAHOTO B €pip TBOPY, SAKIIO TaKe MTOBITOMIICHHS 3IiICHIOETHCS 1HIIIOK OpraHizalli-
€10, HIXK TIEPBICHA; MyOIiYHE MOBIIOMJICHHS IIEPEIaHoro B ehip TBOPY 3a TOMOMOTO I'yYHOMOBIIS
a00 Oy/b-SKOTO 1HIIIOTO arapara, o nepeaae 3Haku, 3ByKd a00 300paKeHHSI.

Takok aBTOpPH JIiTEpaTypHUX TBOPIB KOPUCTYIOTHCS BHKJIIOYHUM IIPABOM IO3BOJIATHU: Iy-
OJiYHE YMTAHHS CBOIX TBOPIB, BKJIFOYAOUYM TaKe MyOJIIYHE YUTAHHS, SIKE 3IIHCHIOETHCS Oy/Ib-SIKH-
MU 3aco0aMu ab0 criocobamu; riepeaaqy Oy/ib-sIKHM CITIOCOOOM YUTAaHHS X TBOPIB JIJIS 3arajibHOTO
Bimoma (crarts 11ter).




Hueinicmuxa

Taki * MpaBa HaIAlOTHCS aBTOPAM JIITEPaTYpHUX TBOPIB IIONO MEPEKIaay 1X TBOPIB MpPoO-
TATOM yChOTO TEpMiHYy [ii 1X mpaB Ha opuriHaimbHI TBOopH. Crarrero 12 KoHBeHIT 3aKkpiluieHo
BHKITIOYHE TIPAaBO aBTOPIB JITEPATYPHHUX 1 XYIOKHIX TBOPIB JTO3BOJIATH MEPEPOOICHHS, apaHKy-
BaHHA i iHIII 3MiHK CBOIX TBopiB Ay ct. 14 iineTscs mpo mpaBo aBTOpa J03BOJSITH: KiHEMAarTo-
rpadivne nepepoOiIeHHs i Bu[TBopeHHﬂ CBOIX TBOplB Ta TONIMPEHHS TIepepoOIeHnx abo BiATBO-
PEHUX TaKUM CHOCOOOM TBOplB MyOTiYHMN 1OKa3 1 BUKOHAHHS nepepo6neHMx abo0 BiATBOpEHUX
TaKNUM CIIOCOOOM TBOPIB 1 MOBIAOMIICHHS X 1O MPOBOAAX IS 3aranbHOro Binoma. Ilepepobnenns
B Oy/b-sIKy 1HIIIYy XYJOXHIO (hopMy KiHemaTorpagiuHoi MOCTaHOBKH, MOX1AHOI BiJl JiT€paTypHOro
a00 XyJOKHBOTO TBOPY, HE3aJIEKHO BiJ J03BONY MOTO aBTOpa, BUMArae TaKoX J03BOJIy aBTOpa
OPHTIHATBHOTO TBODY.

VY 3axkoni «IIpo aBTOpChKE MpaBo i CyMiXKHI MpaBay BHKIIOYHE MIPAaBO aBTOpa HA BHKOPH-
CTaHHS TBOPY HE PO3KPHUBAETHCS Yepe3 MEePeTiKk MOKINBUX TIOBHOBAKEHD, a MPSIMO 3a3HAYCHO, 110
TaKe MpaBo JIO3BOJIsIE aBTOPY (UM 1HIIIH 0co01, sika Mae aBTOPCHKE MPaBO) BUKOPUCTOBYBATH TBIp
y Oyab-skiii Gopmi i Oyab-sikuM criocodom. [IpoTe 3MicT BHKIIIOYHOTO MpaBa aBropa (Yu 1HIIOT
0co0w, sSika Ma€e aBTOPChKE MPaB0) Ha J03B1T 94X 3a00pOHY BUKOPUCTAHHS TBOPY 1HITUMH 0COOaMH
PO3KPHBAETHCS Yepe3 MepesTik MOXIIMBUX Aii (4. 3 cT. 15 3akoHy), KUl CIiBIanae 3 Meperikom,
HaBesieHuM y ct. 441 K Vkpainn.

TakumM 4nHOM, SKIIO BiAMOBIAHO 70 cT. 441 LK Ykpainu 3MiCT BUKITIOUHOTO ITpaBa Ha BUKO-
PHUCTaHHS TBOPY PO3KPUBAETHCS Yepe3 HEBUUEPIHUN MEepeniK MOKIMBUX MOBHOBa)XKEHb aBTOpA,
TO BiAMOBIAHO 70 cT. 15 3akony «IIpo aBTopchKe MpaBo i CyMiXKHi ITpaBay» BUKIIOUHE MTPABO aBTOPa
Ha JI03BUI 4YM 3a00pOHY BUKOPHCTAHHS TBOPY 1HIIMMH 0CO0aMHU TEX PO3KPUBAETHCS Yepe3 Mpakx-
THUYHO TaKHH K€ TIePETIiK JIiH, SKi aBTOp BIPaBi T03BOJIATH 200 3a00poHITH A iHImuMX ocib. Taki
MPaBOBI MiJIXOAH YTPYJAHIOKOTH PO3YMIHHS 3MICTY IIMX MPaB Ta MOXJIMBOCTI MO0 X 3A1HCHEHHS.
Bumaerpes, mo mepepaxoByBaTd Ha 3aKOHOAABUOMY PiBHI BCI MOMKIIMBI CIIOCOOM BUKOPUCTAHHS
TBOPY HEMOXKJIMBO Ta, 3PEIITOI0, 1 HEMOTPIOHO, XO4a BIaCHE TaKHMM ITiJIXiJl BUKOPUCTAHO Y bepH-
CBKiif KOHBeHIIi. BapTo KepyBaTuCs MPUHIUIIOM MPUBATHONPABOBOTO PETYIIOBAHHS — JT03BOJICHO
BCE, 10 MPSIMO HE 3a00POHEHO.

B VYroni npo acomiarito Mix Ykpainoro Ta €C 3a3Ha4eHO, 0 TIPaBO HA CIIPABEAINBY BUHA-
TOPOAY € HEBiT €MHUM. SIKIO0 BUKOHABEIb IepeaaB ad0 yCTYIHB CBOE IIPABO HA IMPOKAT IOMI0
(oHorpamMu BUPOOHUKY (poHOrpaMu abo (inbMy, TO TaKUH BUKOHABENb 30epirae mpaBo Ha CIpa-
BEJVIMBY BHHAropoiy 3a mpokar [13]. BukoHaBIi HEe MOXYTh BiJMOBUTHUCH BiJ TMpaBa Ha ofep-
JKaHHS CIIPaBEIUIMBOI BUHATOPOIM 3a MPOKAT. YIPABIIHHS MMPABOM Ha OACPKAHHS CIIPABEIIHBOT
BHUHATOPOIY MOXKe OyTH JOpydYCHE OpraHi3allisiM KOJICKTHBHOTO YIPABIIHHS, SIKi MPEJCTABISIOTH
BUKOHABIIIB.

Cynepeqnnso BUPIIITY€ETHCS MUTAHHS PO HAJICKHICTH npas IHTENEKTYaIbHOT BIACHOCTI
Ha CITy’)KOOBUIT TBip, TOOTO TaKWi TBIp, IO CTBOPIOETHCS Y 3B ;{3Ky 3 BUKOHAHHSM TPYIOBOTO
noroBopy. BiamosimHo 1m0 cT. 16 3aK0Hy «IIpo aBTOpCHKE TIPaBO i cyM1>1<H1 MpaBa» BUKIIOU-
HE MaifHOBE MPaBO Ha CIIY)kKO0BUH TBip HaJCKHUTh POOOTOMABIICBI, SKIIO 1HIIE HE MepeadaueHo
TPYJAOBHUM JIOTOBOPOM (KOHTpakToM) Ta (200) MHUBIIHHO-IIPABOBHM JIOTOBOPOM MiX aBTOPOM Ta
pobotomabiem. A y 4. 2 ct. 429 11K VkpaiHu BCTaHOBJICHO, IO MAifHOBI ITpaBa iHTEJICKTYyallb-
HOT BJIACHOCTI Ha 00’€KT, CTBOPEHUH y 3B’S3KY 3 BUKOHAHHSIM TPYIOBOTO JIOTOBOPY, HAJICKATh
MPaLiBHUKOBI, KU CTBOPUB Iiei 00’ €KT, Ta I0pUANYHIN abo ¢i3uuHiil 0co0i, ae abo y Kol BiH
MPALIOE, CILIBHO, SIKIIO iHIIE HEe BCTaHOBIEHO JoroBopoM. Hopmu 3akony «IIpo aBTopchke mpa-
BO 1 CyMDXHI ITpaBay He MpHUBEIeH1 Y BiAMOBiIHICTh 3 nosnokeHHsAMU LIK Ykpainu, sxuii OyB npu-
WHsTHH mi3Hime. Bpaxosytoun, mo [[K Ykpainu € 0CHOBHUM aKTOM IUBITLHOTO 3aKOHO/IABCTBA,
BiH OyB IPUIHATHHN Mi3HIIIE, TO IO BITHOCUH CTOPIH MO0 PO3MOILTY MAaHHOBHX IIpaB iHTEICK-
TyaJbHOI BIACHOCTI y pa3i CTBOPEHHS CIIy>)KOOBOTO TBOPY MAlOTh 3aCTOCOBYBATHUCS MOJIOKECHHS
cT. 429 11K Vkpainu, a He cT. 16 3akony «I1po aBTOpchbKe MpaBo 1 CyMiXkHI paBay. Taka mo3uiis
BimoOpaxena 1 y m. 35 mocranoBu [lnenymy BI'C Ykpainu Bin 17 xoBtHsa 2012 poky «IIpo
JIesiKl TIUTaHHs TIPAKTHKH BUPIIICHHS CIIOPIB, TIOB’S3aHUX 13 3aXHUCTOM IpaB IHTEICKTyaJbHOI
BIACHOCTI». J[71s1 yHUKHEHHS HEOJHO3HAYHOCTI Y 3aCTOCYBaHHI pPi3HHMX 3a 3MICTOM IMPaBOBHUX
HOpPM BOHH MaloTh OyTH y3romkeHi [12].
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BaxmmBoro 0COOMUBICTIO 3/IIHCHEHHST MAHHOBHX TPAB aBTOPA € 3aKOHO/IaBYC BCTAHOBIICHHS
CTPOKIB iX YWHHOCTI. BiZmoBigHO 70 CT. 7 bepHChKOi KOHBEHIIIT CTPOK OXOPOHH CTAHOBUTH YBECH
4ac KUTTS aBTOpa 1 I SITAECAT POKIB micis Horo cMepti. s TBOPiB, BUIYIIICHUX aHOHIMHO a00
i1 ICEBIOHIMOM, CTPOK OXOPOHH 3aKiHUY€ETHCS depe3 I’ ATACCAT POKIB MiCis TOTO, SK TBip OyIio
MPaBOMIpHO 3pOOJIICHO AOCTYHMHUM MJISl 3arajbHOTO Bigoma. [IpoTte, KO MpuitHATHI aBTOpPOM
TICEB/IOHIM HE BUKIIMKAE CYMHIBIB y HOr0o 0c00i, Jli€ 3araibHUN CTPOK OXOPOHH — I’ SITJIECST POKIB.
SIKI110 aBTOP TBOPY, BUITYIIIEHOTO aHOHIMHO a00 Mijl IICEBAOHIMOM, PO3KPHE CBOIO 0CO0Y MPOTATOM
BUIIE3a3HAYCHOTO CTPOKY (TOOTO I’ SITAECST POKIB), TO TEK 3aCTOCOBY€ETHCA 3araJIbHUI CTPOK 0XO-
POHU Yy I’ ITJECST POKIB.

YV KonBeH1ii 3a3Ha4eHO, 110 IS KiHeMaTtorpadiqHux TBOpiB kpainu Coro3y BIpaBi mepea-
0a4nTH, MO CTPOK OXOPOHU 3aKIHIYETHCS Yepe3 I’ ATACCAT POKIB IMICIIST TOTO, SIK TBIp 3a 3TOIOI0
aBTopa OyJ0 3pOONEHO JOCTYIHUM JUIs 3arajbHOTO BimoMa, abo, SKIIO MPOTATOM I SITACCATH
POKIB 3 4acy CTBOPEHHS TaKOTO TBOPY IS MOJis HE HACTAHE — TO CTPOK OXOPOHHU 3aKIHUYEThCS
gyepes I’ ATIECAT POKIB MICIsl CTBOPEHHS TBOPY.

3a 3akoHOMABCTBOM KpaiH Coro3y 30epiraeThcsi MpaBO BU3HAYATH CTPOK OXOPOHHU (OTO-
rpa¢iuHUX TBOPIB i TBOPIB MPUKIATHOTO MUCTEITBA, OXOPOHIOBAHHUX Y SIKOCTI XyAOKHIX TBOPIB.
Y KonBeHnii 3a3Ha4ueHo, 0 CTPOK OXOPOHU HE MOXKE OyTH MEHIIHUH IBAIATH ITSITH POKIB BifJ
4acy CTBOPEHHS TaKOro TBODY.

Yci cTpoku 0XOpoHH, BCTaHOBJICHI KOHBEHIII€10, TOYMHAIOTH TEKTH 3 THS CMEpTi aBTopa 1
(a00) Big JHS HACTaHHS 3a3HAYEHOI MO/, ajle BiAJIK MOYNHAETHCS 3aBKIU 3 | CIYHS POKY, 1110 He
3a pOKOM cMepTi abo 3a pokoM HacTaHHA Takoi noxii. Y KonBeniii 3a3Haueno, mo kpainu Coro-
3y MaloTh IIPaBO BCTAHOBIIOBATH TPHUBAIII CTPOKH IPABOBOI OXOPOHH MalHOBHX IpaB aBTOPA.
Takum npaBoMm ckopucraiacs Ykpaina. Hopmamu ct. 425 11K YkpaiHu BCTaHOBJICHI CTPOKH YHH-
HOCTI IIpaB 1HTEJICKTyalIbHOT Bi1acHOCTi. OcOOMCTI HEeMalHOBI IpaBa IHTEIEKTYalIbHOI BIACHOCTI €
YUHHUMH 0€3CTPOKOBO. AHAIOTIYHA HOpMa repeadadeHa iy ct. 28 3akoHy «I1po aBTopchbke mpaBo
1 CyMKHI TipaBay. MaifHOBI X TIpaBa i1HTEJICKTyallbHOI BJIACHOCTI Ha TBIp € YAHHUMH TIPOTATOM
YCTaHOBJIEHHX CTPOKIB. X TpuBamicTh, mouaTok mepebiry BusHadeHi ct. 446 1K Ykpainu. Hopmu
cT. 28 3axony «IIpo aBTOpCHKE MPaBO i CyMiKHI MTpaBay KOHKPETU3YIOTh SK TPUBAJIICTH CTPOKIB
B OKPEMHUX BUIIAJKaX, TaK 1 MOPSIOK 1X 0OUNCIICHHS.

Y €C BigHOCHHU IIO/I0 HAOYTTS Ta 3[iHCHEHHS aBTOPCHKUX MPaB BPETYIbOBaHI 3HAYHOIO
KinbkicTio /lupexTuB Ta PermameHTiB. Y cdepi aBTOPCHKOro mpaBa Ta CyMiXHUX TpaB BapTo BU-
npimutu HupextuBy Paau €C 93/83/€EC Bin 27 BepecHs 1993 poky npo y3romKeHHs IesSKUX TOo-
JIOKEHb aBTOPCHKOTO IpaBa 1 CyMDKHHUX TpaB 3a 3aCTOCYBaHHS 1X A0 CYHMYTHHUKOBOTO MOBJICHHS
1 KabenpHOI peTpaHcIIALii, I[I/IpeKTHBy €Bp0neﬁc1>1<0ro napiamenty ta pagu 2001/29/€C Bin
22 tpaBus 2001 poxy npo FapMOHISa]_IIIO MEBHUX ACTICKTIB aBTOPCHKOTO MpaBa Ta cmecHHX rpaB
y iHpopMmanmiiHOMy CyCHlJ‘ILCTBl JupextuBy €Bp0nencm<oro [Napmamenty Ta pamu Bix 27 BepecHs
2001 poky mpo mparo CliyBaHHS Ha KOPUCTh aBTOpa OPUTIHAILHOTO TBOPY MHCTENTRa, J{npek-
TUBY €Bporeiickkoro [lapmamenty ta pagu Bix 23 xBitHs 2009 poky 2009/24/€C npo npaBoBy
OXOPOHY KOMIT FOTepHUX Iporpam, JupekruBy €Bporneiicbkoro [Tapnamenty Ta paau Big 11 6epes-
H 1996 poxy 96/9/€C npo npaBoBy oxopoHy 0a3 ganux, Jupextusy Pagn €C Bix 19 nuctomana
1992 poky 92/100/€EC Mpo MPaBo Ha MPOKAT, PaBO Ha MO3MYKY Ta JesIKi CyMDKHI TpaBa y cdepi
lHTeHeKTyaJ'ILHOI BJIACHOCTI Ta 1HIII.

31 3MiCTy IIUX HOPMATHBHUX aKTiB BOAUaeThCs, IO MPaBOBA OXOPOHA aBTOPCHKUX Ta Cy-
MDKHUX MPaB BU3HAYAETHCS HAI[IOHABHIM 3aKOHOJIABCTBOM 3 yPaxXyBaHHSM IMOJIOKEHb J{UpEKTHB
Ta PeriaMeHTiB, Mpu IbOMY 0COOJIMBA yBara NpuIiII€ThCs 311IHCHEHHIO IMX MpaB B iHpopMaLiii-
HOMY cepenoBuili. OKpiM TOro, KokHa neprkaBa €C cama BIIpaBi BU3HAYHUTH MEPEITiK BUITAIKIB,
KOJI BUKOPUCTAHHS 00’€KTa aBTOPCHKOTO TpaBa 0e3 IT03BONY aBTOpa HE BBAKATHMETHCS MOPY-
IICHHSIM HOT0 MaifHOBHX ITpaB Ta HE TATHYTUME 3a COOOIO BiAIIOBIAAaIBHOCTI 32 MOPYIICHHS HOPM
MpaBa IHTEIEKTYaIbHOT BIACHOCTI.

VY HayKoBi# JiTeparypi HaroJonyTh, 0 KOKHA 3 JIepKaB-WICHIB BXXUBA€E 3aX0/1iB, HE00-
X1JIHUX JIJISL TOTO, 100 cy0’€KTH MpaB, YHi IHTEPECH 3a3HAIIN IIKO/IX Yepe3 HEeNPaBOMIpHY Hislib-
HICTh, BUKOHAHY Ha IXHIH TepUTOPii, MOIVIN IOJATH CKapry IIOJ0 BiJIIKOAYyBAHHS IIKOAU Ta/abo




Hueinicmuxa

BHMAararH CyJIoBoi 3a00pOHH, Ta, BIZIIOBITHO, KOH(DIcKaIlii HEIPaBOMipHOTO MaTepiary, IPUCTPOIB,
TOBapiB 200 KOMIIOHEHTIB; 3a0e31euye Cy0’ €KTaM IpaB yMOBH JIJIsi BUMaraHHs CyJI0BO1 3200pOHH
MIPOTHU TTOCEPETHHUKIB, YHIMH MOCIYTaMH KOPUCTYETHCS TPETS 0C00a ISl HOPYIICHHS aBTOPCHKOTO
mpaBa abo CyMi)KHI/IX npas [14, c. 263].

Komm’rotepHi nporpamMu B KpalHax €C OXOpOHHIOTI)CSI HOpMaMH aBTOPCHKOTO MPABa, K -
TepaTypHi TBOPH, OKpIM IHIIIOTO, TEPMiH «KOMII IOTepHA IPOrpamMay BKIFOYA€E TAKOK il nerTOqu
JOKyMeHTaIito. OXopoHa IpaB 3aCTOCOBYETHCS 10 Oyab-sKOi (hopMH BUpaKEHHs KOMIT IOTCPHOT
mporpami [15, c. 10].

BucHoBkH. [3 dpakry cTBOpeHHS TBOPY y HOro TBOPISI BHHUKAIOTH OCOOUCTI HeMaitHO-
Bi Ta MaiHOBI IpaBa, SIKi 32 CBOECIO CYTTIO € aOCONIOTHUMU IpaBamMu. TBOpels 3OIHCHIOE iX
Ha BJIACHUH pO3CyH, BIACHOIO BOJICIO, Y MEXKaX, BCTAHOBJICHHUX 3akoHOM. Ha mincTaBi aHamizy
YHHHOTO 3aKOHOJIABCTBAa BCTAHOBJIICHI CyNEPEWINBI MPaBOBI MIAXOAH IIONO PO3IOALTY Mai-
HOBHUX aBTOPCHKHX IPaB y pa3i CTBOPEHHS TBOPY y 3B 53Ky 3 BUKOHAHHSIM TPYIOBOTO JOTO-
BOPY, sIKi MatoTh OyTH ycyHeHi. BpaxoByrouw, mo I[K YkpaiHu € OCHOBHMM aKTOM IHBiJIhb-
HOTO 3aKOHOJABCTBA, BiH OyB NMPUIHATHHN Mi3HIIIE, TO IO BITHOCHH CTOPIH MO0 PO3TOIITY
MaiHOBHUX TIpaB IHTEICKTYalbHOI BIACHOCTI y pasi CTBOPEHHS CIy>XKOOBOTO TBOPY MAaroTh
3acTocoByBarucs nojoxeHHs cr. 429 IIK Ykpainu, a e c1. 16 3akony «IIpo aBropcbke npaso
1 cymixHi npaBa». To06To, MalfHOBI IpaBa iHTEIEKTYaIbHOI BIACHOCTI HA 00’ €KT, CTBOPCHHM
y 3B’SI3Ky 3 BUKOHAHHSIM TPYJOBOTO JOTOBOpY, HaJEKaTh MPANiBHUKOBI, SIKUW CTBOPHB IIei
00’€eKT, Ta opuanyHild a6o (iznyHil 0codi, ne abo y AKOi BiH Mpalioe, CIUIBHO, SKIIO 1HIIE
HE BCTAHOBJIEHO JI0TOBOPOM.

HenoropkaHiCTh TBOPY OXOPOHSIETHCS 1 MICIS CMEpPTi aBTOpa. BiAmoBigHI MOBHOBaXXCHHS
0110 3a0e3MeUeHHs HEIOTOPKAHOCTI TBOPY MOXKYTh OyTH TIOKJIAJICHI HAa YIOBHOBA)KEHY aBTOPOM
0co0y. SIKIII0 aBTOp HE YIIOBHOBAKUB CIELIANBEHY 0CO0Y, TO BIAMOBITHI TOBHOBAYKEHHS HAJICKATH-
MYTh HOTO CHaJIKOEMIISIM 200 1HIIIMM 3aiHTEPECOBAHUM 0CO0AM.
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Tocnoodapcvke npaso ma npoyec

IocCIIOJAPCBKE IIPABO TA IIPOILIEC

BIJIOYCOB €. M.,

KaHIUaT IOPUINYHUX HAYK, TOICHT,
JIOLEHT Kadeapu MiXKHApPOJHOTO IpaBa
(Hayionanvuuil opuoudnull yHisepcumem
imeni Apocnasa Myopoeo)

YK 346:330:341:1

IFOCIHHOJAPCBKE MTPABO SIK IIEPHIOOCHOBA
B 3ABE3IIEYEHHI EKOHOMIYHOI BE3IIEKHN YKPAIHU

V crarTi T0CIiPKEHO MOHSTTS €KOHOMIUHOT Oe3nekn YKpaiHu Ta 311iCHEHO IPyH-
TOBHHH aHAJIi3 TOCIOAaPCHKO-TIPABOBOTO 3a0e3IICUCHHsI €KOHOMIYHOI Oe3mekn. AB-
TOPOM 3pO0JICHO BUCHOBKH TIPO POJIb T 3HAYCHHS TOCMOAAPCHKOTO MpaBa HE TUTBKU
B IIPOIICCi YIPABIIHHSI CKOHOMIYHOIO O€3MEKOI0, a i Y BU3HAYCHHI JOKTPUHAIBHUX
3acaj] Horo oprasizaiii Ta BCi€i CyKyITHOCTI BiJIHOCHH, OB’ SI3aHUX 13 IOCSATHEHHIM
CTaJIOTO PiBHS 320€3MeUeHHS CKOHOMIYHOT OC3MeKH.

Knrouosi cnosa: exonomiuna besnexa, 20cnooapcvke npaso, 3a0e3neyeHHs eKoHo-
MiuHOI Oe3neKu, 20cno0apcbKo-npasosi 3acoou 3a6e3newenHs eKOHOMIYHOI Oe3nexu.

B crarbe wuccienoBaHO IMOHATHE HSKOHOMHYECKOM O€30MacHOCTH YKpauHbI
U TPOHW3BEACH OCHOBATCNBHBIN aHAIH3 XO3IHCTBEHHO-TIPABOBOTO OO0CCIICUCHUS
KOHOMHYECKOH Oe30MacHOCTH. ABTOPOM CIIENIaHBI BBIBOJBI O POJH W 3HAUCHHU
XO3SIIICTBCHHOTO MpaBa HE TOJBKO B IPOIECCE YIPABICHHUS dKOHOMHUYECKOH 0e30-
[IACHOCTBIO, HO U B ONPEAEIEHUN JTOKTPUHAIBHBIX OCHOB €r0 OpraHu3allud U Beel
COBOKYITHOCTH OTHOIICHHM, CBSA3aHHBIX C JIOCTHIKCHHEM YCTOWYHBOTO YPOBHS 00e-
CTICUCHHS YKOHOMHYIECKON O€30MacHOCTH.

Knrwouegvle cnosa: sxonomuueckas 0e30nacHOCmb, X03AUCMEEHHOE NPASO,
obecneuenue dKOHOMUUECKOU 6E30NACHOCHU, XO3AUCMBEHHO-NPABOBblE CPEOCMEd
obecneueniss IKOHOMUYECKOU 6e30nacHoCmu.

The article analyzes the concept of Ukraine's economic security and provides a
thorough analysis of economic and legal regulation of economic security. The author
concludes about the role and significance of economic law not only in the process of
managing economic security, but also in determining the doctrinal principles of its
organization and the totality of relations related to its achievements.

Key words: economic security, economic law, provision of economic security,
economic and legal means of regulation of economic security.

Beryn. Exonomivna Oe3neka YKpaiHU — 1ie IEBHUM CTaH PO3BUTKY EKOHOMIUHOI CUCTEMHU
JIepXKaBH, 3a SIKOTO BOHA MAaKCMMAaJIbHO 3aXMIeHa BiJl 30BHIIIHIX Ta BHYTPIIIHIX 3arpo3 i Moxe
po3BuBarTucs 6e3 0COOIUBOTO BIIXUICHHS B 01K MOTipIIEHHS EKOHOMIYHHUX MPOIIECIB, TOMY LIJIKOM
JoriyHuM Oyrie, Ha Hally JyMKY, IPUITYILEHHs, 110 JOCSITHEHHS TaKoro CTaHy mependadae icHy-
BaHHS IeBHOTO Tporecy. OCKUTBKH CTaHy eKOHOMIYHOI O€3MeKH HEeOOXiTHO JOCSATHYTH, CIYIITHO
Oyzme BBa)KaTH MOTO JOCATHEHHS KEPOBAaHWM a00 MEBHUM YHHOM PEIIAMCHTOBAHUM W YIOPSI-
KOBaHMM TporiecoM. JIOCATHEHHsT €KOHOMIUHOI Oe3reku mependadae iCHyBaHHS OKPEMOi Mojie-
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Ji CYCHUIBHHUX BIJHOCHH, Y SIKUX JIepyKaBa BUCTYIA€ OJHOYACHO W PETYISITOPOM, 1 YIACHHUKOM,
1 Cy0’€KTOM KOHTPOJIIO Ta MOHITOPUHTY JIOCSDKHOCTI pe3yibTariB. Take TBEPIUKCHHS PO3KpUBAE
0COOJTUBHI 3MICT TIPOIIECY JTOCSTHEHHSI EKOHOMIUHOT 0€3MEeKH — HOTO MPUHAIECKHICTD JI0 00’ €KTIB
PeryasSTOPHOTO BIUIMBY 3 OOKy jaepskaBu. CKIIQJHICTh CTBOPEHHs Ta (YHKIIOHYBaHHSI CHCTEMHU
E€KOHOMIYHOI O€3MeKH 3acBiIuye, 10 0araToaclieKTHUM U HaJ3BHUaitHO audepeniiioBanuM Oyze
i cam mporiec i1 gocsaraeHHs. Ha Hare nmepexkoHaHHs, mpoliiec 3a0e3neYeHHs] eKOHOMIUHOT Oe3MeKu
JiepKaBu 00’ €KTUBYETHCS B TIEBHY MOJICIb BiIHOCHH.

Jo mpoOnemartuky nuTaHb 3a0e3MeYeHHS eKOHOMIYHOI Oe3MeKH Jep’kaBu y CBOIX Mparls
3BepTanucs Taki BueHi-topuctu Ta exkoHomictu: JI.I. Abankin, [.51. Bormanos, B.K. MawmyTos,
€.0. OmiitaukoB, A.C. Ilemkor, B.B. Ceprieuko Ta iH. BogHodac mutaHHS OO0 poJi Ta Micis
TOCIIOIAPCHKOTO TpaBa (IEPIIOOCHOBU 3a0€3MCUeHHsT eKOHOMIUHOI Oe3MeKH IepkaBu) He Oyiu
IPEMETOM PO3IIISAY HAYKOBIIIB.

IMocranoBka 3aBaanHHs. MeTOIO CTATTi € NOCTIHKEHHS IATAaHb TOCIOAAPCHKO-TIPABOBOTO
3a0e3IedeHHs] eKOHOMIUHOT Oe3MeKH JepKaBH, a TAKOXK BIUIMBY TOCIIOJapPCHKOTO MpaBa Ha CTBO-
peHHs Ta QYHKIIOHYBaHHS CHCTEMH 3a0e3eUeHHsI eKOHOMIYHOT OC3TEeKH.

PesyabraTn nociaigkenHsi. ExoHOMiKa nepaBu — II¢ CepeloBHINE (PyHKIIOHYBAHHS
Cy0’€KTiB €KOHOMIUHHUX BITHOCHH yCiX ()OPM BIACHOCTI, @ TOMY B AE€MOKpAaTHUHIii1 Iep»KaBi BUKIIIO-
Ya€ThCSl MOXKJIMBICTh aOCONMIOTHOTO IMIIEPaTUBHOTO BIUTUBY Ha €KOHOMiYHI mporecH. Jlepkasa
HE MOXe 0€3MEXHO BTPYUaTHCS B AiSIbHICTb CYy0 €KTIB, IO (DYHKI[IOHYIOTh Y TAPAHTOBAHUX HEIO
K YMOBaX BiIbHOT KOHKYPEHIIIi Ta BITBHOTO PHHKY, HABITh MAIOYH 32 METY 3arajibHe OJNaro, sKum
0e33anepedHo BBAKAETHCS EKOHOMIYHA Oe3leKka, a BIATaK i eKOHOMIYHA CTaOUIbHICTh B CyCHiJIb-
ctBi. OJHAK JIep)kaBa MOXKEC CTBOPIOBATH YMOBH IUTS (DYHKIIOHYBAHHS €KOHOMIUHHX CYO’ €KTIB
Ta (YHKIIOHYBaHHS BCIX CEKTOPIB EKOHOMIKM 3 METO, adM cama MOJIeJIb iX ICHYBaHHS JaBaja
MOYJIMBICTB JIOCSITaTH 0a)KaHOTO CTaHy 3a0e3MeueHHs] eKOHOMIUHOT Oe3rekH. Y MpaBoBiii gepikaBi
BITHOCHHH MIXk Cy0’ €KTaMH 3 OyJIb-SIKOTO TIPEMETA Ii/UIATaI0Th IIPABOBOMY PETYJIFOBAHHIO, a JIep-
»KaBa Ma€ MOHOTIOJNbHE MIPAaBO HA BCTAHOBJICHHS Ta 3aXHCT MPABOTIOPSAKY, Y UOMY W YTUTIOETHCS
il perymorounii BIMB. Takuid MPaBOMOPSIOK BCTAHOBIIOETHCS Ta JOTPUMYETHCS Maiike BCiMa
IHCTUTYIIISIMU amapary Jep>kaBH, a TOJIOBHOIO METOIO IIHOTO MPABOIIOPSIIKY B KOHTEKCTI aHaMi30-
BaHOT HaMM MPOOJIEMATHKHU CJIiJl BBAXKATH MPABOBE 3a0€3MEUCHHS MPONECY JAOCSITHEHHS IIEBHOTO
PiBHSI €KOHOMIYHOI OC3MEKH.

OTxe, 3aco0amMu caMme IIPABOBOTO PETYIIOBAHHS AEPKaBa IOMaraeThCsl HEOOXiTHUX Pe3yIib-
TaTiB BiJ] ycix 0e3 BUHATKY Cy0’€KTIB BITHOCHH y cepi eKOHOMIKH. TakuM pe3ynsTaToM (3a YMOBH
JIOCSITHEHHSI IIEBHOTO CTaHy IPAaBOBOT0 3a0€3ME€YeHHsI €KOHOMIKH J€PKaBU B LIJIOMY B KOHTEKCTI
ii cTamoro po3BHUTKY) i € 3aralibHe CyCIUIbHE OJlaro — eKOHOMiuHa Oe3reka aepikaBh. Y IbOMY
BUIIAJKy TIPABO BHUCTYIA€ 3ac000M TOCSTHEHHS IIEBHOTO OalaHCy MK JKUTTEBOIO HEOOXITHICTIO
JNOCSATHEHHs 0a)KaHOTO (€KOHOMIiUHa Oe3leKa) CTaHy PO3BHTKY CHCTEMH, IO € 00’€KTOM Iep-
JKaBHOTO BIUTUBY (CEKTOp CKOHOMIKH) 1 TApaHTOBAHOK HEOOXITHICTIO JOTPUMAaHHS IIpaB Ta CBO-
001 0Ci0-yJacHUKIB CYCHUIBHUX BIIHOCHH, 30KpeMa T'OCIOAapChKO-€KOHOMIUHOTO 3MicTy. Tomy
3aco0aMu MPABOBOTO BIUTUBY AEpsKaBa OJHOYACHO HAMATa€ThCS CKOPUTYBATH MOJICTh OBEIIHKU
Cy0’€KTiB TaKMX BITHOCHH i THM CAMHUM CTBOPHTH YSIBJICHHS CTOCOBHO CKOHOMIYHO{ CBOOOM IIHX
Cy0’€KTiB, 3aIIPOBAKYIOUN HU3KY CIICIM(ITHNX JICPKABHO-IIPABOBUX 3aC001B PETYIIOBaHHS, SIKU-
MU MOXKYTh BBaXKaTHCS, HAIIPUKIIAI, 000B’A3KOBE JIIIEH3yBaHH:I, cepTu(iKallis TOIIO.

3MiCT TaKKX 3aXO/IiB HE € I[IKaBUM 3 TOUKU 30py MEXaHi3My (PyHKIIOHYBaHHS CaMOTO IMpo-
1ecy 3a0e3neueHHss eKOHOMIYHOI Oe3MeKH JepKaBH, aje B LIJIOMY HOro CTBOpEHHs Ta 3ampoBa-
JUKCHHSI € MOKIIIBEM 32 PaxXyHOK IPaBOBUX 3aC00iB, OCKIJIBKH B JIEMOKPATUUHIN JepikaBi caMme
IPaBO € IMEPHIOOCHOBOIO ISl OyAb-SIKUX BiTHOCHH, 30KpeMa i 3a0e3IeYCHHS CKOHOMIYHOI
Oesmekn. HesanexHo Bix Toro, Xro Oyne YYaCHHKOM TakKUX BiIHOCHH, BOHH I'PYHTYBAaTUMYThCSI
Ha MPUHIIATIAX, SKi BU3HAYAIOTHCS METOAaMH IIPABOBOTO PETYITIOBAHHS, X0Ua 1 OyIyTh JIETITHMI30-
BaHUMHU JiepkaBoro. OcTaHHE BiOyBaTUMETHCS B KOHTEKCTI Ta MEKaX rapaHTOBAHOTO JIEPyKaBOIO
00csATY EeKOHOMIYHUX TIPaB i CBOOO/I.

Ha nymky B.B. Ceprieuko ta A.C. IlemkoBa, «eKOHOMIUHY O€3MeKy nepkaBu 3abesrie-
YyIOTh 3arajJbHOHAI[IOHAIIFHIM KOMIUIEKCOM 3aXO[(iB, IO CIPSIMOBAaHI HA TMOCTIMHUH PO3BUTOK
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JIepKaBy Ta Tiepea0adaroTh y4acTh Y IIbOMY MPOIECi BETUKOT KITbKOCTI cy0’ekTiB. Lle 3acBiquye
HEOOXIJIHICTh ICHYBaHHS CHCTEMH TPAaBOBOTO 3a0e3ICUeHHsI BKa3aHUX 3aXOJiB, OCKUIBKH JIMIIIE
MPaBoO € €IWHUM CIIOCOOOM JIeTiTUMI3aIll Mojerneit Ta popM cycmibHUX BigHOCHB» [1, ¢. 19].
Jeski (axiBIi HaroJoNIyIOTh HA TOMY, IO 3a0e3MCUCHHS CKOHOMIYHOI OC3MeKH Aep>KaBH MOXKE i
Mae BigOyBaTHCs JTUIIIE B MEKaX HAIIOHAIBHOTO 3aKOHOAABCTBA 1 TUTbKW BCTAHOBIICHUMH Ta 3aKpi-
IJICHHMH B TpaBi 3aco0amu, 30KpeMa, 3aco0aMu AP >KaBHOTO MpUMYCY. Takoi TyMKH TOTPUMY-
toteest JLI. Abankin [2], I.A. Bormanos [3], B.K. Cenuaros [4], €.0. OniitHukoB [5] To1o.

[To3unii uMx y4eHUX AEMOHCTPYIOTh 3aJIEKHICTh MPAaBOBOI AOKTPHHHU BiJ| 3arajbHOIEp-
JKaBHOI TIOJNITHUKH, 30KpeMa B cdepi 3abe3rnedeHHss eKoHOMiuHOi Oe3neku. Lle TBepIkeHHs €
0COOJNMBO aKTyaJbHHM B KOHTEKCTI HAsBHOI CHTYyAIlii OO B3a€MOBITHOCHH MK YKpaiHOIO Ta
Pociiicekoro depepariiero. 11 BITYM3HIHUX HAYKOBINB JTOCIIHKEHHS MO3HUIIIT POCIHChKUX (axiB-
[iB pPO3KPUBAE MEXaHI3M IPABOCHPUIHATTSA Ta IMPABOPO3YMIHHS CYTHOCTI JIEPXKaBHOI MOJITHKH,
30KpemMa y cdepi 3a0e3MeUeHHsS CKOHOMIYHOT Oe3MeKH, Mo JocsaraeThes (Ha mpukiami Pocii) i
3a paXyHOK CYBEpEHITETY 1HIINX JepikaB. HaBiTh Taka moyiTHKa BBOAUTHCS B MEXKi HAI[IOHATBHOTO
3aKOHOIABCTBA, & TOUHIIIE MEKi MPABOBOTO PETYIIOBAHHS, IITYYHO PO3IIMPIOETHCS, OXOIUTIOIOUH
Ta BHIIPABIOBYIOUHN Oy/Ib-sKi Jii TUKTATypH BN 3 METOO 30€peKECHHSI BCTAHOBIICHOTO B KpaiHi
PEXUMY.

HaBesjenuit Bullle BUCHOBOK MA€ IIHHICTh Y TOMY acCIeKTi, IO SICKPaBO JIEMOHCTPYE He-
MOJKJIMBICTh ICHYBaHHsI JIepKaBHOI MOMITUKM M03a MEXKaMU MPaBOBOro perymtoBaHHs. [TomiTuka
y cdepi 3abe3neueHHs] eKOHOMIYHOI Oe3MeKH He € BUHATKOM, a TOMy Mae OyTH 3a0e3rneueHa mnpa-
BOBHM PETYITIOBAaHHSM, aje HE JIUIIC METOAaMHU Ta IHCTPYMEHTAMH, IIPUTAMAHHHUM ITyOIiYHUM
ray3sM HaIllOHaJIBHOTO MpaBa (KOHCTUTYLIHHOMY, aIMiHicTpaTHBHOMY TomI0). OCTaHHE OLIbIIe
CTOCYETHCS (PYHKIIOHYBaHHS MEXaHI3MYy JIepKaBH SIK TAKOTO, HATOMICTh B KOHTEKCTI 3a0e31eueH-
HsI CKOHOMIYHOT Oe3IeKH, OUTBII JOMIJTbHUM YSBISIETHCS METOJOJIOTIS TOCIIOMaPCHKOTO TIpaBa Ta
TOCTIOIAPCHKO-TTPAaBOBI 3aCO0N PETYITIOBAHHS, OCKITBKH CaMe TOCIOAapChKE MPABO OXOIUTIOE CBOIM
MIPaBOPETYIIIOFOYMM 3MiCTOM €KOHOMIYHI TIPOIIECH B JICPKaBI.

locroaperke MpaBo CKIANAETHCS 13 CYKYIMTHOCTI HOPM, IO PETYJIIOIOThH NMPaBOBITHOCHHU
YYACHHMKIB JUSIIBHOCTI, OB’ A3aH1 31 CTBOPEHHSM MPOYKTY, HAJIAHHSM MOCIIYT, & TAKOK 13 IEPEPO3-
MOIJIOM CYCHUTBHUX O7ar. Moro BUKIIOUHA YTUTITAPHICTH CTOCOBHO MPOOIEMATHKHU IBOTO JTOCTi-
JOKEHHS — 3a0€3MeYeHHs] EKOHOMIYHO1 Oe3MeKu Aep KaBU — MOB’ A3aHa, HacaMIIepes, 13 MPEeIMETOM
MIPaBOBOTO PETYIIIOBAHHS, a TAKOK XapaKTEPOM PErylOBaHHS OKPEMHX TOCIOIAPCHKUX MPOLIECIB.

VY oMy KOHTEKCTI cityiiHo € nymka B.K. MamyToBa, sikuii ykasye Ha Te, 110 «3aKOHOAa-
Bellb JAIMIIIOB BUCHOBKY, 110 TIOCUJICHHS MyONIYHUX 3acaj y TpaBOBOMY 3a0e3MeueHH] eKOHOMIKH,
ny6mun3au1${ TPaBOBOTO PEryIIOBAHHSA FOCHO,I[apCI)KOI IUSUTEHOCTI € OJJHUMH 13 HaHBaKJIUBIIINX
€JIEMEHTIB a00 acCIeKTiB MOCWICHHS CyCIUTBHOTO XapakTepy BHPOOHUIITBA, 301IBIICHHS MAaCIII-
Ta0iB HaIliOHAJTHHUX, TpaHCHaI_IIOHaJ'ILHI/IX Ha/THAIIIOHAJTBHUX TOCIIONAPCHKIX opraH13au1H po3-
BUTKY HAIliOHANBHUX 1 HAJHAIIOHATBHAX MPABHII, IO PETIAMCHTYIOTh CKOHOMIUHY IisSUTBHICTEY
[6, c. 11-12]. 3 omHOTO OOKY, I1e 00’ €KTUBYE MOCTIMHUN KOHTPOJIb Ta yBary 3 OOKy 3aKOHOJABIIS
JI0 TIpoOIemMu 3a0e3MedeHHs] eKOHOMIYHOT O€3IeKH, 3 1HIIIOTO — MOSCHIOE HAsIBHICTh CUCTEMH TOC-
MTOAAPCHKOTO 3aKOHOIABCTBA CaMe B TOMY BHITIAI Ta CTPYKTYpI, B IKilf BOHO iCHy€e B YKpaiHi.

Le crocyeTbes, Hacammiepea, ynHHOTO ['ocmonapebkoro xonekcy Yipainu (nani — 'K Vipa-
{HM) K MPAKTUYHOTO BTIIEHHS JOKTPUHAIBHUX 3acall Tocogapchkoro mnpaea. Tak, B mpeamOyi
JI0 HbOTO 3a3HavyaeThed, 1o «locnomapepkuil kofeke YkpaiHu Mae Ha MeTi 3a0€3MeUnTH 3pOCTaH-
HSl JIIJIOBOT aKTUBHOCTI Cy0’€KTiB TOCHOAAPIOBaHHS, PO3BUTOK MiANPUEMHHUITBA 1 MiJABHUIICHHS
€(heKTUBHOCTI CYCHUIBHOTO BUPOOHULITBA, HOTO COLIANbHY CIPSIMOBAHICTb, YTBEPIUTH CYCIIiIb-
HUH TOCTIOAAPCHKUI MOPSIIOK B €KOHOMIUHIH crcTeMi YKpalHH, CHPUSTH rapMOHi3allii i1 3 iHIIMHU
eKoHOMIYHHMH cuctemamMu» [7]. Ha mymky FO.I. Ocramenko, «KIro4oBa ifiess KOAEKCY IMOJIsrae
Yy BU3HAYCHHI CBOOOMH IMIANPUEMHHAIBKOI AISTIBHOCTI B MEKaX CYCIUIFHOTO TOCIIOAapCHKOTO IT0-
psaaky. CyTHICTB 3aKJIaJICHOTO B HOPMH KOJIEKCY TIOPSJIKY € TIOABIMHOIO: TIPUBATHI iHTepecH Oi3He-
Cy ZIep>KaBOIO BU3HAIOTHCS, MIATPHIMYIOTHCS Ta 3aXHUINAIOTHCS, a Oi3HEC CIIPSIMOBY€ETHCS Ha BPaxy-
BaHHS IHTEpeciB cycriibeTsa [8, ¢.102]. Takuit 1yasi3M € MoeTHaHHIM 3 OJHOTO OOKY IMyOJIIYHOTO
iHTEpecy (cycmijpHe 01aro), 3 iHIIOro — MPUBATHOTO (CBOOO/A TOCMIOAAPCHKOI AISTIBHOCTI) 1 Horo
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MIPABOBOTO 3aKPITUICHHS B TIOEHAHHI Ta IWHAMIIN 3 HOPMaMH, [0 3a0e3MeUyr0Th 3araJIbHUH Cyc-
MIBHAN 1HTEpeC.

€.M. BiioycoB 3 1bOTo MPUBOAY 3a3HAYaE, M0 rOCIOJAPChKe 3aKOHOJABCTBO JIUIIIE JIETep-
MiHy€ IOpHINYHY TIPHPOAY KaTeropii «eKOHOMIUHA Oe3mekay, sIKk Ha MIKpo-, TaK i Ha MaKpOPiBHAX
[9, c. 90-91]. YbauaeThbcs, M0 CYTHICTH €KOHOMIUHOT 0€3MeKH (SIK rocrogapchKo-IpaBoOBOi Kare-
ropii) pO3KPUBAETHCS caMe Yepes MPU3HAYCHHS Ta MIPEeIMeT rocroaapchkoro npasa. Tak, aiiicHo,
CTaH €KOHOMIYHOI O€3MEKH CIIi/l BBAXATH MEPIIOOCHOBOIO Ta OPIEHTHPOM EKOHOMIUHOT HisUTBHO-
CTi Cy0’€KTIB rOCIONAPIOBAHHS B MEKaX TOTO [IPABOBOTO MEXaHI3MY, SIKUH 3aKIaIcHO B YHHHOMY
rOCIOIaPCHKOMY 3aKOHOJIABCTBI, OJJHAK OOTPYHTYBAHHS Ta caMa CTPYKTYpa MEXaHi3My IIPaBOBOIO
PETYIIIOBaHHS PO3POOIITIOTECS Ha JOKTPUHATIBHOMY PiBHI — HAYKH TOCIIOaPCHKOTO IpaBa.

[TpoBimHe Micle B CHCTEMi TOCHOAAPCHKO-TIPABOBOIO PETYIIOBAHHS 3aliMalOTh IMPOIIECH,
MIOB’sI3aHi 3 TOBapHO-MaTepialbHUMH LIHHOCTSAMH, ITOCTYTaMH, PO3MOALTIOM Ta MEPEepO3NOAiIOM
3ac00iB TOCIONAPCHKOT MisTTbHOCTI Ta ii pe3ynbTariB. OJHAK CTOCOBHO OCHOBHOI METH Ta Micii
TaKOTO PETYIIOBAHHS, TO TYT CIiJ] 3BSPHYTH yBary Ha MOTHBAIIHUN MeXaHi3M, 3aKIaJeHIi roc-
MOAPCHKUM TIPaBOM y CaMiil IPHPOAL MIPAaBOBOTO perymioBaHHs. Lleff MexaHi3M MOXKHA ySIBUTH
TaK: TOCTIOAAPChKa JisUTbHICTh Cy0’ €KTIB TOCTIONAPCHKUX BiJJHOCHH ITOBUHHA BiZIOyBaTHCS B TAKHHA
crocib, y sSIKui 3a0e31edyeThCsl MaKCHMalIbHA e(hDeKTUBHICTD Bl BUKOPUCTAHHS EKOHOMIUHHX Oar
y MeXKax 1 crocofax, o BU3Ha4YeHi a00 He CylepevaTh 3aKOHOJABCTBY, @ TAKOK CTUMYITIOIOThCS
Ta MATPUMYIOThCS IEPKABOIO.

Lle TBepmKECHHS PO3KPUBAE MPAKTUYHICTH TOCIIOAAPCHKOTO TpaBa, OCKIIbKH (HOPMYBaHHSI
TUX YW IHIIMX BUXIJHUX 3acajl 1 NPUHIUIIB IPaBOBOIO PETYIIOBAHHS Ha TOKTPUHAJILHOMY PiBHI
MIOBUHHO MaTH 00’ €KTUBHHI MPOSIB Ta BTUICHHS B KOHKPETHHX HOpMax Ipasa. J{Jis boro rocro-
JIapChKe MPaBO TIOBUHHO MATH HE JIMIIIE BJIACHI YHIKAJIBHI I PETyIIOBaHHSI, ajie i YHIKaJIbHUHA
IpEIMET, OCKUTBKH JIUIIE HOTO HASBHICTD Ja€ MOXIIUBICTD 3aCTOCOBYBAaTH YHIKaJIbHI METOIH I'OC-
TIOapCHKOTO MPaBa.

Ha mormmsin C.E. Barpuna, rocromapchke MpaBo € CaMOCTIHHOIO Tairy33i0 TpaBa, came
4yepes Te, Mo MPEMET MTPABOBOTO PETYIIIOBaHHS OB’ I3aHUH 13 NisIBHICTIO, CIIPSIMOBAHOIO Ha I1e-
pepo3noain ekoHomiunux 61ar. ToOTO, Ha TYMKY JOCTITHHKA, TOCTIOMAPCHKE MTPABO BUHUKAE «SIK
MPABO YIPABIIHHSI EKOHOMIKOIO Ta € CTPATEr1YHUM ITO€JHAHHSIM BiTHOCHH BJIACHE IMIIEPaTUBHOTO
yIpaBIiHHA (BEpTUKAIBHUN KpUTEpiil), AKi peani3yloThbes IepaKaBOIO 010 eKOHOMIYHOT CUCTEMHU
Ta BiIHOCUH CaMOPETYJIOBAaHHs B MeKaX MiANMPUEMHUIIBKOT AISITBHOCTI Cy0’ €KTIB rOCoaproBaH-
Hs (Topu3oHTajdbHE mignopsakyBaHas)» [10, c. 92]. OctaHHe, Ha TyMKY BYE€HOTO, € BTUICHHSIM
NPUHIKIIB BUIBHOTO PHHKY Ta CBOOOIM KOHKYPEHIIl, 10, EKCTPAITOIIOIOUUCH HAa BiTHOCHUHAX
IIOI0 ICPYKaBHOTO PETYIIOBAHHS CKOHOMIYHIME IPOLIECAMH, Ta€ 3MOTY TOBOPHUTH IIPO ITO€THAHHS
B IIPEIMETi TOCIIOIAPCHKOTO MpaBa 3acal IyOJIiTHOTO Ta IIPUBATHOTO MPaBa.

[IpoTe nesiki JOCITHUKK aKIICHTYIOTh YBary Ha BiJICyTHOCTI HEOOX1THOCTI BUIUICHHS IOC-
TIOIapPCHKOTO ITpaBa B OKPEMY Tally3b, aJKe, Ha IXHE MEPEKOHAHHS, TOCTIONAPCHKE IPABO PETYITIOE
3HAYHUN OOCST BiTHOCHH, TIPEJIMETOM SIKUX € MaitHO a00 MaifHOBI MpaBa, K1 HaJexarb 10 chepu
perymoBaHHs IUBUIBHOTO TMpaBa, OJHAK 3 TOYKH 30py MOIUIBHOCTI BHOKPEMIICHHSI CYKYITHOCTI
HOPM, III0 PETYIIOTH BIIHOCUHH TOCIIOaPCHKOTO XapakTepy, e xo4a O oauH cy0’ekt Oyne abo
IOPUIMYHOIO 0¢00010, 200 OpraHOM AepKaBHOI BJIaI1, a00 OPraHOM, YITIOBHOBAXCHUM HA BUKOHAH-
Hs QYHKIIH Jep:kaBu, MaHOBUM KpUTEPii JOLINBHO HIBENIOBATU 32 PAXyHOK CaMOTO XapakTepy
BiZTHOCHH (BUPOOHHUU1, HEBUPOOHUYI, NTOB’s13aH1 3 BUpoOHUUIMMU mporiecamu) [11, c. 138]. ¥V cBoro
yepry €.B. [leTpoB yka3sye, 110 0coOIMBICTh IPEAMETa TOCIONAPCHKOTO MpaBa MOXOAUTh HE Bij
3MICTY BIIHOCHH MiX Cy0’€KTaMu rocroJapioBaHHs, a BiJl caMoro cy0’eKTHOro CKJIaly TaKuX Bifl-
HOcuH [12, ¢. 565]. [HmmMMu croBamMu, DOCHTITHHUK 3BEPTAE yBary Ha Te, IO BiIMIHHICTb MiXK TOC-
MOAAPCHKUM Ta IIUBUIHLHAM IIPABOM MOJIATAE B TOMY, IO X04a O OJHMH i3 Cy0’€KTIB TOCIIOTAPCHKHUX
BITHOCHH Ma€ OyTH IIOB’SI3aHUM 13 MIPOIIECOM TOCIIONAPIOBAHHS, TOOTO CTBOPCHHSIM YU IEpepo3-
TIOJIITOM TOBAapHUX IIHHOCTEW a00 HAaJJaHHSM TOCIYT.

Haromicts P.b. [punynpkuii, XapakTepu3yrods MpeMeT TOCIIOAapChKOro paBa, BUXOIUTh
13 MEX 3aKOHO/IaBYOTO PeryitoBaHHs, ycraHoBleHuX y ['K Ykpainu. Tak, Ha AyMKy JOCIITHHUKA,
«TpEeNMET rOCIoJapChKOTO MpaBa sk raimysi npasa, 3riaHo 3i ¢T. 1 ['K Ykpainu, cTaHOBIATE rocro-
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JIApChKI BITHOCHHM, 10 BUHUKAIOTH y TIPOIIEC OpraHi3amii Ta 3MiHCHEHHS TOCIIONApChKOT TisTh-
HOCTI MiXk Cy0’€KTaMH rocCIioJJaprOBaHHs, a TAKOK MK ITUMH Cy0’ €KTaMH Ta 1HITUMH yYaCHUKaAMH
BilHOCHH Y cepi rocnogaproBants. Sk Bu3HaueHo y ctT. 3 'K Ykpainu, cdepy rocnogapchbkux
BIJTHOCHH CTAaHOBJSTH TOCIOAPCHKO-BUPOOHMYI, OpraHi3amiiHO-TOCIIONAPCHKI Ta BHYTPIII-
HBOTOCTIONAPChKI BigHOcHHU» [13, ¢. 60]. Lle o3Hauae, i MU MOTOKYEMOCS 3 IIEK0 TYMKOI, 1110
y BiIHOCHHAX, SIKi PETryIIOI0THCS TOCIIOAAPCHKUM 3aKOHOAABCTBOM, iICHYE €KOHOMIYHUI EIEMEHT,
OB s13aHUH 13 00iroM TOBapHO-MaTepialbHUX IIHHOCTEH, crienn(ivHO0 AiSUTBHICTIO 3 PO3MOALTY
CKOHOMIYHMX OJIar Ta y4acTio cy0’€KTiB TaKUX BIIHOCUH Yy IpoLecax, MOB I3aHUX 13 3A1HCHEHHIM
TOCTIO/IAPCHKOT JISITEHOCTI.

BucnoBku. TakuMm 4HHOM, TOBOPSTYH IIPO EKOHOMIYHY OC3IEKY Ta MiCIe TOCIIOIapCHKOTO
mpasa B ii 3a0€3CUCHHI, CITiJl aKIIEHTYBATH yBary Ha TAKUX KIFOYOBUX aCIIEKTaX:

- OJTHUM 3 €JIEMEHTIB ITPeIMETa TOCIIOaPCHKOTO NPaBa € CKOHOMIYHUH 3MICT BITHOCUH MiXk
Cy0’€KTaMH TOCTIOIaprOBaHHs. EKOHOMIUHUI 3MICT pO3KPHBAETHLCS Yepe3 MEXaHI3M yJacTi cy0’ ek-
TiB TOCIOJAPCHKUX BIAHOCUH B €()eKTUBHOMY BHKOPHCTaHHI PECypciB, BUPOOHHIITBI Ta PO3IO-
JIUTI TOBapHO-MaTepiadbHUX IIHHOCTeH. CaMa eKOHOMIYHA IMiJICCTEMa CYCIIBCTBA CTOCYEThCS
MIpoIIeCy TOCTIOapIOBaHHS, a TOMY ITOBHHHA OXOIUTIOBaTH KOMIUICKC 3aXOiB, TIOB’SI3aHUX i3 Ma-
TepialbkHUM BUPOOHUIITBOM, c(heporo MociryT TOIIO, TOOTO BCIM THUM, III0 MAE€ HA MET1 OTPUMaHHS
e(exTy y BUIISIL TOAAHOT BAPTOCTI Bil BUKOPUCTAHHS IIPEIMETIB MaTepiaIbHOIO CBITY a00 HEMa-
TepialbHUX PEeCypCiB.

- CIIUPAIOYHCh HA JYMKY ACAKHX AOCHITHUKIB [14; 15], MOXkHA AIHTH XUOHOTO YSIBICHHS
CTOCOBHO HEOJHOPIIHOCTI rOCIOJAPChKUX BIJHOCHH, a, BIATAK, CKIAIHOCTI y IX perysroBaHHi,
HATOMICTb 00’ €IHyBaJIbHUM €JIEMCHTOM € CKOHOMIUHHI 3MICT TaKHX BiITHOCHH, SIKi PETyIIOIOTHCS
3aco0aMu TOCIIONapChKOTO IpaBa. TakuM YMHOM, €KOHOMIYHA IPHPOAA BiTHOCHH y cdepi rocmo-
JapIOBAHHS € MIEPBUHHOIO IIIOI0 MEXaHI3MIB Ta IHCTPYMEHTIB PETyIIOBaHHS THX BiTHOCHH, Y SIKHX
BOHA JINIIIC PO3KPUBAETHCS, ajiec HEOOOB’ SI3KOBO Ma€ HasBHUN XapakTep. [Ipukimagom Moxe ciyry-
BaTH HEKOMEPIIiifHa TOCTIOapChKa TisUTbHICTb, SIKa HE Ma€ Ha METI OTPUMAaHHS IPSMOTO TIPUOYTKY,
OJTHAK BECh CKOHOMIYHUHN €(EKT, SIKUH JTOCATAEThCS B MEXKaX TaKOi JISUIbHOCTI, CIIPSIMOBYETHCS
Ha 3aJJ0BOJICHHS 1HIINX MOTPeO (SIK CyCNNBHUX, TaK 1 MOTPEeO YIaCHUKIB ITUX BiIHOCHH).

- TOCTIOZIAPCHKE MPABO PETYIIOE BITHOCHHH, TIOB’s3aHi 3 IMHAMIKOIO PyXy TOBapiB Ta HIIHNX
LIHHOCTEH y MEeBHIN CHUCTEMI, SIKOI0 € eKOHOMIYHA MiJICHCTeMa CyCIibCTBa. Y Hill IiIOTh BIACHI
3aKOHH, 3yMOBJICHI IIPUPOAOI0 TA XapaKTEpPOM MpoIecy TOCIOAapIOBaHHS — MPOIECY CTBOPECHHS
JnoaaHoi BaprocTi. Taki BIIHOCHHHU € MEPBUHHUMH 3 MO3HILIT COIIaIbHUX PErYISATOPiB, a TOMY iX
BUHHUKHEHHS 3yMOBHIIO IOSIBY BIAIIOBIIHOTO IPAaBOBOTO MEXaHi3My peryiroBaHHs. Takuii mexa-
HI3M CTaB MOXIIUBHM 32 PaxXyHOK IPEIMETHOTO CIIPSIMYBAaHHS rOCHOAAaPCHKOTO MpaBa Ta PO3BHU-
BaBCsI ITi]T BIUIMBOM T'OCIIOIAPCHKO-IIPaBOBHX METOAIB. ToOTO, rocrogapchke MpaBo € MOXiTHUM BiJl
ICHYBaHHS BITHOCHH, ITOB’SI3aHUX 13 IPOIIECAMHU PO3IIOILTY Ta CTBOPSHHS TOBApHO-MaTepiaIbHUX
MIHHOCTEH, CYCIITbHHUX OJIar, CTBOPSHHSM JIOJIaHOT BapTOCTi. EBOIIOIIS TOCTIONAapChKHUX TPOIIECiB
norpelyBana e()eKTUBHOTO Ta JIIEBOTO HOPMATHBHO-ITPABOBOTO 3a0e3MeUYeHH 11i€i cdepHu, o cra-
JIO MOYKJIMBHM B MEKaxX CTBOPEHOI Ta 3alIPOBA/IKEHOI TOCIOAAPChKO-IIPABOBOI TOKTPUHU.

- TOCTIOIAPCHKO-TIPABOBE PETYITIOBAHHS € CIICHU(IIHIM 3aCO00M PETyIIOBAHHS CYCIIUTEHUX
BIZTHOCHH, SIKMH MO€AHY€e B COOI rapaHTii Aep>aBH JOTPUMAHHS JEMOKPAaTHYHUX IIpaB Ta iHTeE-
peciB ocobu, a Takok 000B’SI3KH Jep:kaBu 1 11 (yHKIIT y cdepi 3a0e3medeHHs CyCHUIBHOTO Mo-
PAAKY, 30KpeMa eKOHOMIuHO1 Oe3nexu nepkaBu. Hayka rocmonapcbkoro mpasa po3poouia JieBuit
IHCTpyMEHTapil 3aKOHOJIaBUO 3aKPIMJICHUX Ta BU3HAYEHUX CIOCOOIB BIUTUBY Ha Cy0’€KTIB rocro-
JIapIOBaHHS, SIKi, 3 OJHOTO OOKY, He OOMEXYIOTh X CBOOOM, a 3 1HIIIOTO — BU3HAYAIOTh 3acCaju
ICHYIOUOTO B JIep»KaBi MPaBONOPAAKY. [ 0crionapchKo-paBoBHil MEXaHi3M HOETHYE B COOi eTIeMEH-
TH TIPUBATHOIIPABOBOTO Ta ITyOJIIYHO-IIPABOBOTO XapaKTepy, YTITIOIOUYH TaKUi 3B’S130K Y CHCTEMY
HOPM, CIIPSIMOBAaHUX Ha CTUMYJIFOBAaHHS, OOMEKEHHsI Ta JIO3BIJ (JICTITUMI3aIlii0) THX YH 1HIIUX
(hopmM Ta BHIIIB TocniofaproBanHs. [ocmogapchke MpaBo BUCTYIIA€ THM HEOOXITHHM OOTPYHTYBaH-
HSIM HEBIiJI’€MHOCTI CHCTEMH OOMEKEeHb, CTPHMaHb Ta MPOTHBAT y cdepi rocrnoaproBaHHs, iCHY-
BaHHS SIKOT JIOBOJAMTHLCS CYCIIILHOKO HEOOXITHICTIO Ta JIEP)KaBHUMHU rapaHTisiMu B chepi 3abesre-
YEHHS EKOHOMIYHOT OC3IeKH.
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ExoHnoMmiuna Ge3rieka € 00’€KTOM TOCIOIapChKO-TTPABOBOTO PETYIIOBAHHS, SIK 1 Mporec 1l
3a0e3IedeHHs Ta JJOCITHEHHS BiJIIIOBIIHOTO CTaHY, Ha BCiX 0€3 BUHATKY PiBHSIX €KOHOMIYHOT ITiJI-
CHCTEMH CYyCTIIbCTBA. 1i JuBepcHdikoBaHMil XapakTep, BiCYTHICTH MOHOJITHOCTI Ta Gararoac-
MEKTHICTH MPOSIBIB HABPSI UM MOXKYTh OXOIUTIOBATHCS €IMHOIO CHCTEMOIO TipaBa. HatomicTh came
TOCIIOaPCHKE MPABO 31 CHIEIU(ITHUM MPEAMETOM PETYTIOBAHHS € MPUHHATHUM Ta yTUTITAPHUM
3 TOYKHM 30py 3a0€3MEUYEeHHs MPOIEeCY IOCSATHEHHsS CTaHy €KOHOMIYHOI Oe3NeKH BCi€l CUCTeMH
CYCIUIBHHMX BITHOCHH Y JAepxkaBi. [ocnonapcbke MpaBo OXOIUTIOE TaKi eIEMEHTH Peryioidoro
BIUIUBY, SIKi OJJHOYACHO 3[aTHi 3a0e3reuyBaTu JCepiKaBHUN MPUMYC, TO3BUIBHHUIA XapakTep Mpo-
Heayp Ta CBOOOY roCIOAapChKoi AisuIbHOCTI. BHXiZHUMH 3acajaMu rocrofapChbKO-IPaBOBOTO
PETYIIIOBAaHHS € BEPXOBEHCTBO ITIpaBa, CBOOOA TOTOBOPY, CBOOOIA KOHKYPEHIIil, BUIbHHI PHHOK,
cB000/1a BUOOPY JISUTBHOCTI 1, BOJHOYAC, 00’ EKTUBHICTH 00MEKEHb TAKUX CBOOO/I ACPIKaBOIO 3 Me-
TOIO 3a0e3MeUeHHs CyCIiIbHOTO Onara. Takuii KOHIIEIT MOKe BKJIAIATUCS B PO3YMIHHS CyTHOCTI
CYCITUTBHOTO JIOTOBOPY, KOJIU Cy0’€KTH TMPHBATHOTO MpaBa JOOPOBITBHO MOCTYMAIOTHCS HU3KOIO
CBOIX TIpaB Ta CBOOOJ] Ha OJIaro CycCIHiJbCTBA B IIJIOMY, TIPY IbOMY MOBA HE BEJCTHCS PO TpUMar
MIPUBATHOTO YM ITyOIIYHOTO 1HTEPECY, & CKOpIIIe PO MOETHAHHS B3aEMHHUX MPaB Ta 000B’S3KIB Ta
B3araji Mpo AUXOTOMHICTh IPUPOIU TOCHOAAPCHKOI AISIIBHOCTI. ICHYIOTh rapaHTOBaHi eprKaBoIo
CKOHOMIYHI TpaBa Ta HEMOXUTHICTh 3aKOHIB €KOHOMIYHOTO PO3BUTKY CTOCOBHO HEMOXIIHBOCTI,
HEJIOLINBHOCTI M Hee(eKTUBHOCTI 6€3MEKHOTO JIEPKABHOTO BTPYYAHHS B €KOHOMIYHI HPOLECH,
a TaKOX HeOoOXiJHICTh BU3HAUSHHS OCHOBOIIOJIOKHHX 3acajl PO3BUTKY €KOHOMIYHHX MPOLECIB Ta
(DYHKI[IOHYBaHHS €KOHOMIUHOI MiJICUCTEMHU CYCIIIBCTBA, 110 SIKPa3 1 JOCATAEThCS 3ac00aMHU roc-
MOAaPCHKO-TIPABOBOTO PETYIIIOBAHHS Ta PETYIIOIOYHM BILTUBOM JICPIKABU.

ToOTo, TOCIIONApCHKE TPABO UYEpe3 BIACHUN INPEAMET, IHCTPYMEHTApill Ta METOHOINOTIIO
3a0e3neuye He JIMIIE MPOIeC YIPaBIiHHA SKOHOMIUHOK 0E3IeKOl0, a i BH3HAYa€ TOKTPHHAb-
HI 3acaJ i HOro oprasizariii Ta BCi€l CYKyITHOCTI BIJIHOCHH, OB’ sI3aHKX 13 i qocsrHeHHsM. Came
TOMY, Ha HaIlly JTyMKY, TOCIIOIapChKE MPaBO € TIEPIIOOCHOBOO B 3a0e3MeueHHI eKOHOMIYHOT Oe3-
TICKH JCPKaBH.
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TEOPETUYHA XAPAKTEPUCTUKA TEPMIHIB «OXOPOHA» M «3AXHCT»
Y TOCIIOAAPCBKOMY IMNPOUHECYAJIBHOMY ITPABI

VY cTarTi MpoBEAEHO NOCIHiMKEHHS 3arajJbHOTEOPETUYHHX IHTaHb OXOPOHHOI
(yHKIT TOCIOAAapPCHKOTO MPOIECYyaIbHOTO IpaBa B TEPMIHOJOTTYHOMY KOHTEKCTI
BU3HAYCHHS TCPMiHIB «OXOPOHa» M «3aXUCT», MPOAHATI30BaHO JEKCHKO-CEMaHTHY-
Hi BapiaHTH iX 3aCTOCYBaHHS B HAI[lOHAJTBHOMY 3aKOHONABCTBi, TU(EepeHIiHOBaHO
HAyKOBI MiIXOAM 3a BUIIE3TaaHUMU MUTAHHSAMHU 32 KPUTEPiEM XapakTepy iX 3B°sI3KY,
[I03HAUEHO 00’ €IHyBaIbHE MOHITTS «OXOPOHU» I «3aXUCTY» B FOCHOAAPCHKIN Mpo-
necyanbHii chepi.

Knrwouosi cnoea: oxopouna ¢ynxyis, cocnooapcoke npoyecyanvhe npaso, 0Xopo-
Ha npas, 3axucm npas, be3nexa.

B crarpe mpoBemeHo HMccleIOBaHHE OOMIECTEOPETHUECKUX BOMPOCOB OXPaHU-
TENFHON (DYHKIMH XO3SIMCTBEHHOTO IPOIIECCYaTbHOTO TPaBa B TEPMHHOJIOTHYC-
CKOM KOHTEKCTE OIIPEIENICHUsS «OXpaHa» U «3allluTa, IPOaHaJIN3UPOBAHbI JIEKCH-
KO-CEMAHTUYCCKNC BApUAHTBI UX MMPUMCHCHUA B HAITUOHAJIbHOM 3aKOHOAATEJILCTBE,
muddepeHpoBaHbl HAYYHBIE MOAXOAB! MO BBIIICYKAa3aHHBIM BOIPOCAM C YyUETOM
KpUTEpHUsl XapakTepa UX CBS3HM, 0003HAUE€HO OOBEAMHSIONICE MOHATHE «OXPaHbD)
Y «GalUThD B X03SHUCTBEHHOI IpolieccyallbHOM cdepe.

Knrwouegvle cnosa: oxpanumenvnas ynkyus, Xo3aicmeeHHOe NpoyeccyaibHoe
npaeo, oxpasa npae, sawjuma npae, bezonacrhocme.

The article studies to educational the theoretical issues of the protective function
of commercial procedural law, in the terminological context of the definition of
“preservation” and “protection”, analyzed the lexico-semantic variants of their
application in the national legislation, differentiated scientific approaches to the above
issues, taking into account the criterion of the nature of their relationship, marked
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the incorporating of “preservation” and “protection” in the commercial procedural
matters.

Key words: protective function, commercial procedural law, preservation the
rights, protection the rights, security.

Beryn. OctaHHIMU pOKaMU CIOCTEPIraeThesl TEHACHIIIS 10 TOCUICHHS! OCHOBHUX (DYHKIIii
TOCIIOJIAPCHKOTO MpOoliecyalbHOro Mpasa. Lle moB’s3aHo Hacammepen 13 akTyamizamiero QyHKIio-
HaJbHUX ACMEKTIB CYI0BOI0O 3aXUCTY 3arajoM i TOCIOAAapPCHKOTO CYIOYMHCTBA 30KpeMa. 3aKOHO-
MIpHUM Yy BiJIIOBITHUX IIPOLECAX € MUTAHHS OXOPOHHOI (PYHKIIii TOCIIOAapCHKOTO MPOIECyalbHO-
TO mpaBa.

3arajbHOBU3HAHHUM Y HAYKOBIM JTOKTPHHI € IMiJXiJl, 3TTHO 3 SIKHM OXOPOHHA (DYHKITis O1TBII
BJIACTHBA IPOICCYaJbHUM Tally3siM TIpaBa, B TOMY YHCIi i TOCHONApCHKOMY IPOIECyaTbHOMY
TIpaBy.

VY rocrnogapchkoMy TpOIeCyaIbHOMY IpaBi MEpeBakaroTh OXOPOHHI perynstopu. Tpeba
MiIKPECIUTH, IO KIFOYOBUM HAMPSMOM BIUIMBY Ha CYCHUTBHI BiTHOCHHH IIOJ0 BHPINMICHHS rOC-
MOJIAPCHKUX CIOPIB Ta IHIIMX MPABOBHX IMHUTAHB € iX OXOPOHA 1 3aXHCT.

IToneMivHICTH MOITISIIIB HA OXOPOHHY (DYHKIIIIO IIpaBa B HAyIli TOYMHAETHCS 3 TUCKYCIT 00
BU3HAYCHHS TaKUX TEPMIHIB K «OXOpPOHA IIPaB» 1 «3aXUCT MPaBy. 1[I KOHCTPYKIIi B IOPHIUUHIH
JiTepaTypi, HAyKOBHX JDKEpenax Ha0yBatoTh Pi3HUX BU3HAUCHb, XapaKTEPUCTHK 1 3aCTOCOBYIOTHCS
B PI3HUX 3Ha4YeHHAX. Pi3HICTH MiAXONIB B 0OCTaBMHAX aKTHBHOI il 0XOpOHHOI ()yHKLii rocmo-
JAPCHKOTO MPOLECYAILHOTO MPaBa HETATUBHO BILTMBAE HA PO3YMIHHS 3MICTY W IHCTPYMEHTIB IIi€l
(GYHKIIIT, TEPEIIKOIKAIOTH MOABIIOMY JOKTPUHATIHHOMY Ta MIPAKTUIHOMY PO3BUTKY.

Jlesiki MATaHHS BU3HAYCHHS 1 CITIBBITHONICHHS TEPMIiHIB «OXOPOHA MPaB» 1 «3aXKCT MPaB»
nociipkyBanu B. Temuenko [1], C. Barxkenuyk [2], M. Jlerenuenko [3] Ta iHII BYEHI.

IMocTaHoBKa 3aBaaHHsi. METOIO CTaTTi € 3arajbHOTCOPETUYHE JOCIIKESHHS TEPMIHIB
«OXOPOHA» H «3aXHCT» B KOHTEKCTI OXOPOHHOI (PYHKIIIi TOCIIOAAPCHKOTO MPOIECYaIbHOTO IpaBa
(mami — T'TIIT).

Pe3syabraTn nocaigxeHHss. OCHOBHI BUTOKH CHIPHOCTI pO3yMiHHS TEPMiHIB «OXOPOHA» Ta
«3aXUCT» 3aKJaJieH] B JIGKCHKO-CEMaHTUYHUX BapiaHTaxX HalllOHAJIBHOTO 3aKkoHoAaBcTBa. Y KoH-
CTUTYLIT YKpaiHU TEPMiH «3aXUCT» 3ycTpidaeThes 37 pasiB y CEHCI TAKUX MOJOXKECHb: 3BEPHEHHS
JI0 CyAy JUISl 3aXUCTy KOHCTUTYLINHHMX IpaB i cBOOOA JIOAMHU Ta IPOMAASHUHA Oe3M0ocepeTHbO
Ha mifcraBi Koncturyii Ykpainu rapantyetscs (CT. 8); 3a0e3Me4UeHHs 1epKaBol0 3aXUCTy MpaB
yciX cy0’€KTiB mpaBa BIACHOCTI ¥ rocnogaproBaHHs (CT. 13); 3aXUCTy CyBEpeHITETY, JepkKaBHO-
TO KOpIOHY YKpaiHW, COIIANIFHOTO 3aXHCTy TPOMaIsH YKpainu (cT. 17); 3aXucTy mpaB i cBOOOT
(ct. 36); 3axucTy KOHKYpEeHIiT d MinpueEMHAIBKINA TIsSUTBHOCTI (CT. 42); 3aXUCTy 1HTEIEKTyalbHOT
BJIACHOCTI (CT. 54); 3aXUCTy JepKaBHUX CUMBOIIB (CT. 92); 3axucTy npodeciiHuX iHTEpeCiB Cy/I-
niB (c1. 130-1) Tomro. TepMiH «OXOpPOHA» BXKUTO B TEKCTI TUTBKK 2 pa3d MO0 OXOPOHH 3I0POB’S
(ct. 49) Ta OXOPOHM BUKOPHUCTAHHS IMaM’SITOK icTopii (cT. 138).

B. Temuenko 3a3Hadae, IO TEPMiH «3aXHCT» BUKOPUCTOBYEThCS B KoHcTHTylii B 1opu-
JUYHUX KOHCTPYKIISIX, IO, 30KpeMa, MO3HAYaIoTh: 1) I0puAWYHMN 000B’S30K AEpsKaBH 4d iH-
KX 3000B’s3aHUX Cy0’ €KTIB MPaBOBIAHOCHH 13 3aXHCTY MPaB i CBOOOA JIFOAMHH; 2) MOXKIIMBOCTI
0co0u peatizyBaTu BiIacHE Cy0 €KTHBHE MPOLECYalbHE IPABO HA 3aXUCT Y BUMAAKY HOPYIICHHS i1
mpasa [1, c. 59]. Pa3oM i3 THM «TepMiH «OXOPOHa» B TEPMIHOIOTIYHUX CIOBOCHONy4YeHHsIX KoH-
CTHTYIIi1, Ha IOTO TyMKY, BYKHBAETHCS IS IO3HAYCHHS JJOCUTH IIMPOKOTO KOJIA TIOBHOBAXEHB JIeP-
JKaBHUX OpraHis, L0 ependadaroThb, 30KpemMa, 3a1o0iranHs MpaBonopyLIeHHAM, 1X HEAOMYIEHHS
Ta BIIHOBJIEHH IIPaB i CBOOO Y BHIIAAKY X MOPYIICHHS, a TAKOXK MPUTATHEHHS BUHHHX 10 IOPH-
JIUYHOT BIJTOBITAILHOCTI. ['0JIOBHOKO OCOONHUBICTIO BXKHMBaHHS IbOro TepMiHa B KoHcTHTyMIT €
MO0 BXKMBAHHS 31 3HAUCHHSIM, aHAJIOTTYHUM TEPMIHY «3aXHCT», — IK 000B’ 3Ky JepKaBH Ta THIINX
3000B’s13aHUX CY0’€KTIB J0 JIii 11010 3a0e3reueHHs mpae i cBodox Jiroguni [ 1, ¢. 63].

VY T'ocniogapchbKoMy KoIeKCi YKpaiHU «3aXUCT» 3aCTOCOBYETHCS B KOHTEKCTI 3aXHCTY Halli-
OHAIILHOTO TOBApOBHPOOHUKA (CT. 6), 3aXUCTY BCiX (hopM edekTuBHOTO rocnopaproBanus (ct. 10),
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3aXHUCTy TMPaB CyO €KTIB rOCIOIAPIOBaHHS Ta CIIOKWBauiB (CT. 20), 3aXWCTy MAWHOBUX TIpaB ITiJl-
npuemits (cT. 470), 3aXUCTyY MpaBa rocroiapchkoro BianHs (cT. 136), 3aXucty iHTepeciB cy0’€KTiB
30BHINIHBOEKOHOMIYHOT JisTbHOCTI (CT. 389). TTOHATTS «OXOpOHa» 3Trajy€eThCs TITBKU B CT. 159
loconapcerkoro Kopekcy YKpaiHu, 3TiHO 3 SKOIO SIKIIO KOMEpLiifHe HaliMeHyBaHHS Cy0’€kTa ro-
CTIOJIapIOBAHHS € CJIEMEHTOM HOTO TOPTOBENBHOI MAPKH, TO 3[1HICHIOETHCS IPaBOBa OXOPOHA 1 KO-
MEpIiHOro HaliMEeHYBaHHS, 1 TOProBenbHO1 Mapku. B T'ocrionapcbkoMy mporecyaibHOMY KOJEKCi
VYKpaiHu 3aXHCT 3aCTOCOBYETHCS B 3pi3i METH TOCIONAPCHKOTO CyIOYMHCTBA (CT. 2) 1 crnocobiB
CYIIOBOTO 3aXHUCTY (CT. 5), a AeiHiLis «0XOpOHay B3arai TeKCTyalbHO BiJICYTHS.

3a3HaueHUi aHalli3 TOKa3ye HEOTHOPIAHICTh Ae(iHIIIMHOTO OKpPECIeHHS LUX TEPMIHIB 1
Pi3HOMaHITHICTE cep X 3aCTOCYBaHHS. Y MOBO3HABCTBI TaKi IUTIOPATiCTUYHI BUIIAJKH IIPOIIOHY-
FOTh Ha3MBATH MI>KHAYKOBUMH OMOHIMaMH. 3 1HIIOrO OOKY, OJIMH 1 TOW CaMHid TEPMiH B OJHIH 1 Tii
camiil HayIll MOYKe MaTH Pi3HI CMHCIIH 3aJICKHO BiJI TOTO, BUCHI SKOT IIIKOJIM Ta SIKOTO HANPsMY HUM
KOpHUCTYIOThCH [4, c. 117].

Bynyun Ba)XTMBUME IPABOBUMH KaTETOPISIMHU, TEPMiHH «OXOPOHAY Ta «3aXHCT» Y HAyKOBUX
JopoOKax OTPUMYIOTh CBOI TpakTyBaHHs. 3. POMOBCBHKa 3BepTae yBary Ha CyTHICTh ITPaBOBOTO 3a-
XHCTY SIK pealtizallito o0paHoi OpraHoM MPaBO3acTOCYBaHHS 3aX0y JCPKABHOTO IIPUMYCY, & TAKOXK
Ha HEOOX1/IHICTh PO3MIISIIATH MTPABOBUH 3aXUCT Y JUHAMIIIL K MPOLIEC, 1110 Ma€ CBil MOYaTOK (BU-
pa’kaeThCsl BUCYHEHHSIM I1030BY) 1 3aBEPIICHHS (BUKOHAHHS PillIeHHs cyxy) [5, c. 9]. P. Credanuyk
i TOHATTAM 3aXHUCTY PO3yMi€ mepenoadeHi 3aKOHOM BUJI 1 Mipy MOXKIIMBOTO 200 000B’SI3KOBOTO
BIUIMBY Ha CYCIiJIbHI BiJTHOCHHHU, SIKi 3a3HAIIU IPOTUIIPABHOTO BILUIUBY, 3 METOIO [TOHOBJICHHS IO~
PYLIEHOT0, HEBU3HAHOTO YU OCKap:KEHOro mpasa [6].

[IpaBoBa 0oxopoHa sBJsIE COOOI0 CYKYITHICTH 3aXOJiB, CIIOCOOIB 1 3ac00iB, BH3HAUCHHX
MIPaBOBHMHU HOPMaMH, 33]UIs 3aXUCTy 00’€KTa OXOPOHH BiJ MOCATaHb. 3BIJCH MPaBOBa OXOPOHA
OyZb-sIKOTO 00’ €KTa 3MIHCHIOETHCS IUISIXOM YCTAaHOBICHHS B 3aKOHOIABCTBI 000B’I3KOBOT IS BCIX
MIpH HAJEKHOI Ta HEOOXIJIHOT MOBEIIHKH JIFONCH CTOCOBHO OXOPOHIOBAHOTO 00’€KTa, a TaKOX
HACJIIJIKIB, 1[0 HACTAIOTh Yy pa3i BIAXWIICHHS BiJl YCTAHOBJICHOTO 3aKOHOM €TaJlOHY TOBEIIHKH.
3aJIe)KHO BiJl TOTO, IO € 00’ €KTOM MPaBOBOI OXOPOHH, MMPABOBUMH HOPMaMH BH3HAYAIOTHCS BiJl-
TIOB1THI 3aC00H, 3aX0/IM Ta CIIOCOOM TOCSITHEHHS TTOCTaBlIeHoi MeTH [2, ¢. 46]. Ha nymxy JI. Kpa-
CaBYMKOBOT, OXOPOHA 32 CBOEIO CTPYKTYPOIO TU(PEPEHIHIOETHCS Ha TPH T'UIKH: PETYISTHBHY, 320€3-
Ie4yBallbHy Ta 3aXUCHY [7].

VY cynoBiil npakTuIll TakoX CKJIAIHCs CBOI BU3HA4CHHS nuX TepMiHiB. Tak, y IlocraHoBi
KoJjerii cyaniB Bumoro rocrnogapeskoro cyny Ykpainu Big 29.11.2011 y cnpasi 3a nozosom Ily-
OniyHOrO akiioHepHoro toBapucTBa «Metabank» 10 3anmopi3bKOro HAI[lOHAJIBHOTO TEXHIYHOTO
YHIBEPCUTETY IO BiIMiHY BiIKPUTHX TOPTiB Ha 3aKYIIBIIO Ta CKACYBaHHs PE3yJbTAaTiB MpOIIe-
IIypH 3aKyIIiBIIi 3a3HAYA€THCS, IO ITi/T 3aXUCTOM IpaBa PO3YyMIETHCS IEPKABHO-IIPUMYCOBA TisUTb-
HICTB, CIIPSIMOBAaHA Ha BIHOBJICHHS ITOPYIICHOTO MpaBa Cy0’€KTa IMPaBOBIIHOCHH 1 3a0e3neUeHHs
BHKOHAHHS FOPUAMYHOTO 000B’SI3Ky 3000B’s13aHO0 CTOpOHO0. Croci0 3aXUCTy MOXKe OyTH BU3HA-
YCHUI K KOHIICHTPOBAaHE BHPAKEHHS 3MICTY (CyTi) 3aX0Iy AEP:KaBHOTO MPUMYCY, 38 JOMOMOTOO
SIKOTO BiJIOYBA€THCS JOCATHEHHS Oa)KaHOTO I OCOOH, MPaBO UM iHTEpEC SAKOI MOPYIIeHI, TPaBo-
Boro pe3ynbrary. Crocid 3aXHcTy BTUIIOE 0E3MOCEPETHIO METY, SKOi parfe JOCATHYTH Ccy0’eKT
3axucTy (MO3UBav), yBaXKalOuH, 1[0 Tak OyJe MPUNHUHEHE MOPYIICHHS (YM OCIOPIOBAHHS) HOTO
[paB, BiH KOMIIEHCY€E BUTPATH, [0 BUHUKIIN Y 3B’I3KY 3 MOPYIICHHsIM HOro mpas, ab0 B iHIIKI
crnoci0 HiBeI0oe HeraTUBHI HACTIAKY MOPYIIEHHS Horo mpas [8].

bararo3nayHicTh HAYKOBUX JyMOK CTOCOBHO BHIIE3Ta/IaHUX MUTAHb I XapakTepy iX 3B’s13-
Ky MOXHa YMOBHO TOIUIATH Ha JeKinbKka rpyi. [lepria 3 HUX € HafOUIbII NOMIUPEHOI0, EKIIa-
PY€ TOTOXHICTh TIOHSTh «3aXUCT» Ta «OXOpoHay» mpaB onuau. Tak, H. BiTpyk y poborax BuKo-
PHUCTOBYE TEpMiH «OXOpoHa (3axucT) mpas» [9], A. Uypwios, B. ['ylIiuH NOSCHIOIOTh TOTOKHICTh
gepe3 3MICT 3aKOHOIABCTBA, B SIKOMY, Ha iXHIO IYMKY, OOHIBa TEPMiHA BUKOPHCTOBYETHCS IS TIO-
3HAYCHHS IsTIbHOCTI, IO TOJISTae B 3a0e3MeueHH1, TOTPUMaHHI MpaB 1 CBOOOT JIFOJWHU Ta TpOMa-
nsanHa [10].

Jpyra rpymna HayKOBIIB HaJa€ UM MOHSTTSAM IIEBHOI CAMOCTIHHOCTI i akICHTYE yBary
Ha iX B3aeMo3alle)KHOCTI. 30kpeMa, M. [assHTHY 3BepTae yBary Ha Te, III0 OXOpoHa 0e3 3aXHCTy
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CaMOCTIHHO iCHYBaTH HE MOYKE; 3aXUCT BUSBIIETHCS TUTBKHA B MOMEHT ITOPYIICHHS BCTAHOBIICHO-
IO PEXKUMY OXOPOHH IpaB 1 3aKOHHMX IHTEPECIB rpoMalisiH Ha kU0 [11, c. 424]. A. [Ipinurroka
i1 JI. JliumaHa 3a3Ha4aroTh, O MK IUMH MTOHATTSIMH iICHY€E MeXKa, SIKa IOB’ I3Y€EThCSI 3 HACTAaHHSIM
npasonopyiieHHs [12, c. 305].

11 Mo3wu1ii 00’ €THYIOTHCS 3aCTOCYBaHHSIM METOJY JIOTIYHOI 1HAYKIIIT, 1€ «3aXUCT» Mojia-
€THCSI OIUHUYHUM SIBUIIIEM, a OXOpOHa» — 3aranbHuM. Tak, O. llleBueHKo BBaXKae, 110 OXOPOHA —
MIMpIIIA MOPiBHIHO 13 3aXUCTOM KaTeropisi, OCKUIbKM BOHA MPE/ICTABICHA SIK PETYISITUBHUMHU, TaK
i OXOPOHHMMHU HOPMaMH, a 3aXUCT — TUTbKU OXOpoHHUMH [13]. M. JlereHue€HKO TaKkoX BiJCTOIOE
MO3HUII0, BIIOBIAHO JIO SIKOi HOHSTTS «3aXUCT MPaB» € CKJIAJOBOI0 YACTHHOI OXOPOHU IpaBa
(sixa 3MIMCHIOETHCSI HE TUTBKU B Pa3i MOPYIICHHS TIpaBa, a i MepIIoyeproBo IMiJ 9ac caMoi Horo
peatizaiiii) 1 sSBJIsSE COO0K CHCTEMY MPABOBHX HOPM (BH3HAYCHHX 3aKOHOM (hOpM 1 crocoOiB),
CIIPSIMOBaHHX Ha BiJHOBJICHHS IMOPYIICHHX a00 OCIOPIOBAHMX IIpaB i 3a0e3MedeHHs iHTEepeciB
0CcOo0M IO/I0 TIpaBa, HAJICKHOTO 1 Ha BIAMOBIAHOMY TpaBoBOMY THTYAI [3, ¢. 171].

B. TepboxiH 3axuCT po3nIAIaE SIK OMHY 3 (OPM OXOPOHHM TIpaBa, sika 3IIHCHIOETHCS B pasi
MOpYIIeHHS (PealibHOI 3arpo3u MOPYIIeHHs) a00 OCMOPIOBAaHHS TpaB i CBOOOA. Y CBOKO 4epry,
OXOpOHA OCTAHHIX MOYNHAETHCS 3 YCTAHOBICHHS 3arajIbHOTO KOHCTUTYIIIHHOTO TIPaBOBOTO PEKHU-
My mpaB i cBo6on [14]. Ha nymxy JI. Cunenko, B 1opuaudHiil JiTepaTypi TSOKIIOTH O BU3HAHHS
IIPAaBOBOI OXOPOHU OLIBII 00’ €MHUM MOHSTTSIM, HiXK PaBoOBHi 3axuct [15, c. 255].

BucnoBku. Kareropii «3axuct» Ta «oxopoHa» oTpuMytoTs B I'TIIT cBoi 0co0MMBI KOHTEK-
ctyanbHi xapakrepuctuku. Came B I'TIIT oxopona HaOyBae pricu KOHOTAIlil, TOOTO Ma€ MEBHI ce-
MaHTHUYHI HaIlIapyBaHHS.

Hivicuo, 3aranom ['TII1 BcTaHOBIIOE HU3KY CIICIIabHAX OXOPOHHUX PEKUMIB, HASBHICTH
SIKHX OTIOCEPEKOBaHO a00 Oe3mocepelHbO BIDIMBAE HA CYCITUIbHI BiqHOCHHU. OrocepeTkoBaHni
BILIMB (3/€0UTBIIOT0 1HOOPMATHBHUIN) MPOSBISIETHCSA B CaMOMY (DaKTi 3aKOHOIABYOTO 3aKPIiTlIcH-
HSl OXOPOHHHX TIPOIECyabHUX HOpM. BOHM NMPEeBEHTHBHO BIUIMBAIOTH HA CTUMYITIOBAHHS JOTPH-
MaHHS YIPaBHECHUMH Cy0 €KTaMH TOCIOAAPCHKOTO MPABOBOTO MOPSIKY Ta CBOIX MEPCOHATBHUX
3000B’s13aHb. SIK 3a3HAYAOTh CY4acHI MTPABO3HABII, IIPABO 32 CBOEIO MPHUPOJIOK0 TIOKIHKAHE B CY-
CITBCTBI 30aJIaHCOBYBATH MPOTHJICKHI IHTCPECH PI3HUX COIIAIBHHUX Cy0’€KTiB, CIIPUATH BHpi-
MICHHIO PI3HUX COLIAJIBHUX CIOPIiB, MPUMYIIYIOYH CTOPOHM LTyKaTH KOMIIPOMICH, YKJIaJaTH yro-
Ju tomo [16]. Peanizalliss OXOpOHHUX 3aXOJliB Ja€ 3MOTY OJJHOYACHO €()EKTUBHO KOHTPOIIOBATH
pi3HI HEraTUBHI TeHJCHLIT y cdepi rocnonaproBaHHs, OOpOTHCS 3 IX MPUYMHAMM, 1 y BUMAIKaX,
BU3HAYCHUX 3aKOHOJABCTBOM, B1THOBIIIOBATU MOPYIIEHI MpaBa it inTepecu. beznocepeaHiit Biaus
HPOSBISIETbCA Yy BUMAAKAX BUHUKHEHHS TOCIIOJAPCHKOTO CHOPY, 3BEPHEHHS JI0 TOCHOAAPCHKOIO
cyay, oopMIIeHHS TOCIIOAaPCHKO-IPOIECyaTbHUX MPABOBIHOCHH 1 3aCTOCYBaHHS CY/IOM aJIeK-
BaTHUX OXOPOHHHX 3axomiB. [Ipm mpoMy cam 3axWCT, 3TiJHO 3 TOCIIOJAPCHKUM MPOIECYaTbHUM
3aKOHOABCTBOM, € TOJIOBHOIO METOO TOCIIONAPCHKOTO CYOUMHCTBA, a caMi MpoIiecyabHi IpaBo-
BiJTHOCHHHU 3a CBOEKO CYTHICTIO € OXOpOHHUMH. KpiM Toro, came «HamapyBanHs» oxopoHu B ['TITT
TIPOSIBISIETHCS B TOMY, IIIO TIOPSIT i3 3araJIbHIMU OXOPOHHUMH HOPMaMH (TOJIOBHUM 00’ €KTOM SIKHX
€ MaTepiajbHi IpaBa Ta IHTEPECH) JTI0Th CIICIiabHI OXOPOHHI IMPHUITACH JIJIS 3aXHUCTY CaMHX TPO-
I[[eCyaJbHHUX MTPABOBITHOCHH.

TobTo «3axucT» Ta «oxopoHay» B ['TII] BUKOPHCTOBYIOThCS B Pi3HMX KOHTEKCTaX i HE €
TOTOXKHUMHU. OJTHaK BOHU TIOB’A3yIOTHCS 3aralIbHUM JAJIs1 000X MOHATTAM — Oe3mekoro. Bona moxe
PO3IISIATUCS. CTOCOBHO TOCHOAAPCHKOTO MPABOBOTO MOPSIKY, TOCHOAAPCHKUX NPABOBIMHOCHH
1 3B’sI3KiB, a MOX€ MPOCKTYBATHCS 4Yepe3 MPOLECYaNbHUM MOPSAAOK BUPIMIEHHS TOCHOAAPCHKUX
CIIOPIB.
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TPY/IOBE IIPABO, IIPABO COLIA/IBHOI'O 3ABE3IIEYEHHA
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YIK 349.2:331.101

BUJA MTPABOBHUX PEXKUMIB ¥ TPYJIOBOMY NPABI YKPATHU

V cTarTi aHami3yrThCs C(HOPMYIIbOBAHI B TEOPIT MpaBa IMiIXOIH JI0 KJIacu(ikaril
MPABOBUX PEXKHMIB Ta 3’SICOBYEThCS 00’ €KTHBHICTh MOTPeOU B Kiacuikaiii mpa-
BOBUX PEXHMIB y TPYJIOBOMY TpaBi. JJOBOASYN TEOPETHYHY Ta MPAKTHUHY HEOO-
X1IHICTB KJTacu(iKallii MpaBOBUX PEKUMIB Y TPYIOBOMY IpaBi, 31HCHIOETHCS Kila-
cudikamis IUX NPaBOBUX PEKUMIB. BHOKpEeMIICHO I'SITh MiJXOMIB, Y MEXaxX SIKHX
3aiiicHeHa Taka kiacuikarlisi, HampHUKIAA, 3aIeKHO BiJl 00 €KTa-HOCIS MPAaBOBOTO
PEeXUMY Ta Bif 4acy Jii IIbOTO PEXXUMY TOIIO.

Knrouosi cnosa: suou pesxcumis, 2any3esutl pexcum, THCMUMYYILHUL PeXCUuM,
Kacugixayis, npagosull pexicum.

B crarpe aHamM3UPYIOTCS CHOPMYITUPOBAHHBIC B TCOPUH IIPaBa IMOIXOIBI K KJIac-
CHU(HKAITIH ITPABOBBIX PEKIMOB H BEISICHSICTCSI 00bEKTHBHOCTB OTPEOHOCTH B KJIac-
CHU(HKAIMH TPAaBOBBIX PEKMMOB B TPYIOBOM IpaBe. JloKa3piBasi TEOPETHICCKYIO
U TIPAKTHIECKYI0 HEOOXOIMMOCTh KITACCH(DUKAIIMH TPABOBBIX PEKUMOB B TPYIO-
BOM TIpaBe, pa3padboTaHa KiIacCH(HKAIN JaHHBIX MPAaBOBEIX PSKUMOB. Brigeneno
ST MOJXO0JIOB, B PAMKaX KOTOPBIX COBEpIICHA Takas Kiaccudukaius, K Ipumepy,
B 3aBHCHMOCTH OT OOBEKTA-HOCHUTENSI MPABOBOTO PEKUMA M OT BPEMEHHU JICHCTBUS
9TOTO peXKUMa U JIpyrue

Kniouegvie cnosa: 6udvl pexcumos, UHCIMUMYYUOHATbHBI PENCUM, KI1ACCUPUKA-
Yusi, ompaciegoll pexcum, npagoeol pedcum

The article analyzes the approaches to the legal regimes classification, which are
formulated in the legal theory, and discovers the objective character of a need to clas-
sify legal regimes in the labour law. While substantiating the theoretical and practical
necessity of the legal regimes classification in the labour law, these regimes classifi-
cation is being realized. There have been singled out five approaches, within which
such a classification has been fulfilled, for example, depending on the legal regime
object carrier and on this regime lifetime, etc.

Key words: types of regimes, branch regime, institutional regime, classification,
legal regime

Beryn. TToHATTS «paBOBHiA peKUM» HUHI € JOCUTh BXKMBAaHUM y TEOpii IpaBa Ta HEBU-
IpaBIaHO (pparMEHTAPHO 3aCTOCOBYETHCS B MEkKaxX TPYIOBOTO Hpama. BogHouac cimif 3BepHYTH
yBary Ha Te, [0 OKPECIICHE MOHATTS BUKOPUCTOBYETHCS 3 PI3HUM CEHCOM, YacTO y TaKOMY CEHCI,
III0 Ma€ JIUIIE OIIOCEPEIKOBAaHE BiIHOMICHHS IO MPABOBOTO PEXUMY. YKa3aHE BUCHI IOSICHIOIOTH
THM, IO TIOHATTS MPABOBOTO PEKUMY 3aJHIIAE€THCS IMTHPOKOBXKHBAHHUM, MPOTE, OIHUAM i3 Hai-




Tpydose npaso, npaso couianvHozo 3a6esneueHHs

MEHIII JTOCITI/PKEHUX Ta HAHOUTBII CKIAIHUX B MPABO3HABCTBI MOHATH, 3yMOBITIOIOYH «BEITHKHMA
MPOCTIpP U HAYKOBUX JHUCKYCIH MPO yHIBepCalbHE TOHATTS, CYTHICTh, IPU3HAYCHHS Ta Xapak-
Tep MpaBoBHX pexuMiBy [1, ¢c.4—5]. besnepedno, Kpaile 3p03yMiTH COIIaTbHO-TIPABOBY TIPUPOILY
Ta IOPUIUYHUH 3MICT TPABOTO PEKUMY 3arajioM MOKIIMBO JIMIIE IUIIXOM JIOCTIKSHHS TaTy3eBUX
[PaBOBHX PEXKUMIB, 30KpeMa IPaBOBOTO PEKUMY TPYOBOTO IpaBa, CyTHICTb SIKOTO PO3KPHUBAETh-
Csl B TIPOLIECi KPUTHYHOTO KOMIUIEKCHOTO aHaJli3y CUCTEMH NPABOBUX PEXKHMIB, 1[0 MAIOTh MICIIE
B 1[I} raxy3i mpasa.

CraH gocitigmeHHs. Xoua MOHATTS «IIPABOBUI PEKUM» Y TPYIOBOMY TIpaBi Bxke Oys10 ¢pa-
IMEHTapHO JOCIiKeHE (TOJIOBHUM YMHOM YKpaiHCHKUM BYeHUM O.A. SIKOBIEBHM), 2 OKpEeMi BHIU
[UX MPAaBOBUX PEKUMIB (30KpeMa PEXHM TIpalli Ta BiAMOYWHKY, PSIKUM TIpalli Ha IIaXTi, PeKUM
mpaili 0ci0 3 IHBAIAHICTIO, TPABOBUH PEIKUM POOOTH 0Ci0 31 3HUIKEHOKO MPaIE3aTHICTIO TOIIIO)
OyJIM IIIUPOKO JTOCITI/PKEHI BUCHUMU-TpynoBuKkamu (Harpukiaa, O.B. Iapyposoro, M.1. IHIIIMHOM,
B.I1. Kammananse, C.O. Cinpaenkom, H.B. CopokiHOIO Ta iHITUMH HAYKOBIISIMH ), CJTiJT BA3HATH, 11O
3’sCyBaHHS BUJIIB Ta MUTAHHS Kiacu(iKallii MpaBOBUX PEKUMIB Y TPYIOBOMY TIpaBi 1e He OyIo
MIPEIMETOM KOMIUTEKCHOTO JTIOCITI/PKEHHS Hi Y BITYN3HSHIHN, Hi B 3apyOiKHIN TEOpii TPyTOBOTO IpaBa.

IMocTaHoBKa 3aBIaHHsA. METOIO CTATTi € BU3HAYCHHS OCHOBHUX BU/IiB IIPAaBOBUX PEKUMIB
y TpyAOBOMY TpaBi YKpaiHnu Ta ix xiacuikaris.

PesynbTaTu nocaigxenss. Y unnHomy Kozgekci 3aKoHIB Ipo nmpario YKpaiHu MOHSTTS «pe-
KHUM» MOXKHA 3yCTPITH JieKiJIbKa pa3iB, 30kpemMa y 4. 2 ¢T. 13 ta u. 3 ct. 32. Ilpu oMy MOHSTTS
PEKUMY 3aCTOCOBYETHCS L1010 POOOTH, TPUBAIOCTI pOOOUOTro yacy Ta BiAMOYUHKY. Takox 3BepHE-
MO yBary Ha Te, II0 3aKOHOJ/IaBellb Oe3II0CepPEeHBO He BUKOPHCTOBYE BKAa3aHNUX PEKUMIB MOHATTS
«IPaBOBHHU PEIKIM», X0Ua, Ha HAIITy TyMKY, B OKPECJICHUX BHITAIKaX MOBA BEICTHCSI CaMe Mo Ipa-
BOBHI PEXKUM, aJKe BKa3aHl PSKUMH MalOTh OUCBHUIHE BITHOMICHHS JI0 IIPaBa.

Bonrouac y npoekti Tpynosoro konekcy (nami — TK) Vkpaiau (y pemakuii Bij 24 jwuii-
Hs1 2017 poKy, MiATOTOBICHIM IO IPYroro YMTAHHS) TOHATTS «PEXHM» 3yCTPIYa€eThCs YacTille,
acamMe:y4.5¢T.9,m549.2¢cr.32,m.29. 5¢c1.43,9. 1 cT. 62, 1m1. 4 4. 1 cT. 89, u. 2 cT. 128 Ta B HU3LI
IHIIAX HOPM 3aKOHOTpoeKTy. [IpoTe ciix 3BepHyTH yBary Ha Te, mo B poekTi TK Ykpainu Buko-
PHCTOBYETHCS MOHATTS «PSKUM» SIK 0 POOOTH, TPHBAIOCTI poOOYOTO Yacy Ta BiAMOYMHKY, TaK i
JI0 TIpalli, TOTOBHOCTI TpaiBHUKA «CTAaTH 0 BUKOHAHHS TPYAOBUX 000B’s3KiBY. Takox y po3mis-
JTyBaHOMY 3aKOHOIIPOCKTI BUKOPUCTOBY€ETHCS HMOHSITTS PEKUMY HEIIOBHOTO poOOYOro vacy, a Ta-
KOXX THYYKHH pexxuM pobodoro yacy.

BomHouac HE0OXiJHO HATOJIOCUTH HA TOMY, [0 MPABOBI PEXKUMHU B YNHHOMY 3aKOHOIABCTBI
po mpaito (a Takok y Hopmax npoekty TK Ykpainu) He BUUSPIYIOThCS JIHIIE PEKUMaMH pPOOO-
TH, TPUBAJIOCTI POOOUOTO Yacy Ta BiAMMOYHHKY TOINO, OCKUTBKH TOH (haKT, MO BITHOCHO TOTO YU
HIIOTO MOPSIIKY IPABOBOTO PETYINIOBAHHS CYCIIIBHUX BIIHOCHH CTOCOBHO TIpalli 3aKOHOJIABEIb
HE BHKOPHCTOBYE ITOHSTTS «IIPABOBHI PEKUM», HE € TOCTATHIM (PaKTOM, 3 OISy Ha KN, MU
BHKITIOYAJIM O ICHYBaHHS BiJIIIOBIIHUX MIPABOBUX PEIKUMIB.

3BaXkaloud Ha Te, 10 MPABOBI PEKUMHU B TPYIOBOMY IPaBi HE CKIAJAIOTh COOOI0 TIEBHOI
YiTKOT CHCTeMH, a iX iIeHTU(DIKAIlis € YCKIAJHCHO PI3HUMH 00’ €KTHBHUMH Ta CY0 €KTUBHUMH
YUHHAKaMH, BBOKAEMO, 1110 11l CTaH MPABOBOTO 3aKPIIUICHHS MPABOBHX PEXUMIB Y TPYJIOBOMY
IpaBi € HEBIIMOBITHAM Ta TAKUM, 110 HE CIIPHSIE TPABOBiH BU3HAYCHOCTI O3HAUCHUX IPABOBUX pe-
KHMIB, IX TEOPETHYHOMY OCMHUCIICHHIO Ta MIPAKTUYHOMY 3aCTOCyBaHHIO. CaMe ToMy, HEOOX1THUM
€ BUOKPEMJICHHS BUJIIB IPABOBUX PEXKUMIB y TPYJOBOMY IpaBi Ta IX Kiacupikaris.

Ha neoOxianicTp Ki1acugikalii mpaBoBUX PEKUMIB 3arajioM 3BepTae yBary, €.0. bepesina,
BKa3yIOUd Ha Te, 110 «IPH CBOIM 30BHILIHIM MPOCTOTI Ta aOCTPaKTHOCTI KiIacu(iKalis MpaBoBUX
PEKUMIB MOXKE OyTH OPIEHTUPOM LTS IIPABOBOTO PETYIIOBAHHS CYCIUTEHIX BiTHOCHH SIK IIPH TIpa-
BO(OpPMYBaHHI Ta MPaBOTBOPUOCTI, TaK 1 MPH peaizallii Ta 3aCTOCYBaHHI NpaBa 3 ypaxyBaHHIM
0COONMMBOCTEH Cy0’€KTHOTO, 00’€KTHOTO, 3MICTOBHOTO, (DYHKIIIOHAJIBHOTO, THCTPYMEHTAIBHOTO
Ta THIIOTO XapaKTepy OKPEMHX BHIIIB MPAaBOBUX pEXHMIB. [IpH BMIIOMy BHKOPHUCTAaHHI 3HAHb
PO KiIacu(iKaIlito Ta mpo 0COOIUBOCTI OKPEMHUX CKIIAJIOBUX PI3HHUX ITPABOBUX PEIKUMIB Cy0’ EKTH
MIPaBOTBOPYOCTI MOXKYTh €(hDEKTUBHO PETYITFOBATH CYCIIbHI BITHOCHHU 3a JIOTIOMOTOIO MTPABOBUX
HOPM, a MPaBO3aCTOCOBEIh — e(hEKTHBHIIIC 3MIHCHIOBATH iX peaji3amiio, OCKITBKH iM CTae 3po-
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3yMIJIOIO JIOTIKa MpaBa, B3aEMO3B 30K BUIIB (YHKIIIH MpaBa, PAaBOBUX HOPM, CIIOCOOIB 1 THITIB
MIPABOBOTO PETYJFOBAHHS, CIIOCOOIB peaizaiii mpaBa BCEPEIUHI OKPEMHUX MPABOBHX PEKUMIBY
[2,c. 13-14].

B oxpecieHOMy KOHTEKCTI CIIifi 3BEpHYTH yBary Ha Te, IIIO B TEOpii MpaBa BYCHUMH BXKE
3BepTajiach yBara Ha NMUTaHHsS MOTPeOHM BUOKPEMIICHHS BH[IB NPABOBUX PEXHMIB 3arajioM 4H
y THX YH IHIIMX Taly3sX IIpaBa, a TaKoK Ha mpobieMy ix kmacudixarii. 30kpema paasHChKUI
teopeTuk mpaBa C.C. AJeKceeB, 3Ba)KalOuM Ha CIIBBIIHONIEHHS CIOCOOIB MPaBOBOTO PEryio-
BaHHS, MOJALISAB MPABOBI PEKMMHU Ha TMEPBUHHI Ta BTOPUHHI. SIKIO MEPBUHHI MPABOBI PEKUMHU
BiJJOOPaXKaroTh CITIBBITHOLIEHHS CIIOCOOIB PEryJiOBaHHS Yy MEBHIM YacTHHI COLIaIbHOTO >KUTTS,
TO BTOPUHHI — MOAU(IKAIIIO IEPBUHHUX, «yCKIATHIOIOYM» 1X MPaBHIaAMHU PO TIEBHI IIepeBardy,
JIOIaTKOBI IpaBa 9 0OMEKEHHS 0Ci0, Ha SIKi MOLIMPIOE CBOIO [ito 1el pexuM [3, c. 190]. Oxpim
TOTO, TICPBIUHHUM IIPABOBUI PEKHUM 32 TOTIOMOTOI0 BHKOPHCTAHHS TEXHIKO-IOPHIUYHOTO IPUHOMY
BUKITIOUCHHS, Ha QyMKy 1.O. CokonoBo1, MOXxe OyTH SIK 3arajbHOJIO3BIIBHUM, TaK 1 CIICIialbHO-
JIO3BUTBHAM. YTOYHIOE IIFO KJTach(iKaIlito MOIT MPaBOBUX PEXHMMIB Ha 3arajbHi U CreIialibHi,
K1 MOXKYTb OyTH TipeepeHIiHHUMEI a00 00MEKyBaIbHUMH. 30KpeMa, SIKIIIO HOPMOFO ITpaBa Oyjie
BCTAHOBJICHO iHIIIE, aJIe BOTHOUYAC, 30epiraTIMEThCSI OTHAKOBE KOJIO Cy0’ €KTHBHUX IPaB 1 FOPHIHY-
HIX 000B’5I13KiB IIEBHUX Cy0 €KTIB MpaBa 00 OTHOTO i TOTO K 00’ €KTA MPABOBOTO PETYIIOBAHHS,
BUHMKA€ HOBUI BHJI IPABOBOTO PEKUMY — crieniaibHuii [4, c. 11].

0O.B. Manbko Ta A.Il. JlimaHcbka BKa3zyrOTh Ha T€, IO MOXXKHA BHOKPEMHTH MIKHApPOII-
HO-TIPABOBI Ta BHYTPIIIHBOAEPKABHI MPaBOBI pexuMu. J[o mepIimx Hajaekarb Taki MOPSAKH pe-
TYJIALIT Ta OXOPOHM, Y BCTAHOBIIEHHI Ta 3I1HCHEHHI SIKUX OepyTh ydacTb Bl Ta Oiiblle JepiKaB.
BHyTpimHbOIEpKABHI PSIKIMU BCTAHOBIIOIOTHCS 3 METOIO 3aXHCTY 30BHIIIHIX KOPIOHIB, 3a0e311e-
YEeHHSI TPOMAJIChKOi, EKOHOMIYHOI, iH(opMaIiiHOT Ta iHIIOT Oe3meku Toio. [Ipu 1IboMy B Mexkax
BHYTPIIIHBOJICPYKABHUX PEKHMIB BUOKPEMITFOIOTHCS TakKi IMIJIBUIH, K (eiepalibHi, perioHabHi,
MYHIIATIATBHI Ta JIOKAJIBHI MpaBoBi pexumu [5, c. 16]. Oxpim toro, A.Il. JlimaHCchKa 3BepTae
yBary Ha Te, 10 3a IOPUIUYHOI0 TIPUPOJIOK0 MPABOBI PEXKUMHU MOYKHA TIOAUISATH HAa MarepialibHi Ta
npornecyaibHi. [Ipu iboMy MaTepiaibHi MPaBOBI peXKUMHU BU3HAYAIOTH ITpaBa, 000B’SI3KK Cy0’ €KTIB
MPaBOBITHOCHH, IPEAMETH MPABOBOTO PETYIIOBAHHS Ta HOCSTH (Ha BiIMIHY BiJ IPOICCYAIbHIX )
0100 MipOIO CTaTHUHHN XapakTep. OnHAK, 3BaXKalouu Ha T€, 110 «(OPMOIO KHUTTS 3aKOHY €
MpoIiec HOro 3aCTOCYBaHH», «MaTepiaJbHUM IPABOBUM PEKHMAaM TaK UM iHAKIIIe TOBUHHI KOpec-
MIOH/TyBaTH MPOIECyallbHi PAaBOBI PEKUMHU, LII0 BCTAHOBIIIOIOTh TOPSII0K BUPIIIEHHS! KOHKPETHUX
IOPUIMYHUX CIIPaB y MeBHIH cdepi cycnipHUX BigHOCKHHY. ToMy MpouecyanbHi MPaBoBi PEXUMH
JUHaMI4YHi, B1IOOpaXkaloTh TUHAMIKY IOPUIUYHOI MisIbHOCTI [6, ¢. 17].

3aranom, HaroJI0OCUMO Ha TOMY, III0 B CIICIiaTbHIN IOPHIMYHIN JITepaTypi HAYKOBISIMU OyI10
PO3pOOIIEHO Pi3HI MIAXOMU 0 Kiach(iKallii MPaBOBUX PEKUMIB B IIIJIOMY Ta MPABOBUX PEKHUMIB
y MIEBHUX Tally3sax mpasa. [Ipu npoMy BBaykaeMo, 110 HAHOUIBII ITOBHO COLIANBEHO- TpaBoBY CyT-
HICTh Ta IOPHIMYHHUNA 3MICT IPaBOBUX pe)i(I/IMlB y TPYZOBOMY MpaBi pO3KPUBAIOTH TaKi IMiIXOIU
110 KiTacudikarii IUX MpaBOBUX PEKIMIB:

1) 3a5eKHO Bij] 4acy JIii MPaBOBOTO PEKUMY B TPYIOBOMY IpaBi iX MOXKHA MOJIIIM HA TIOCTIiH-
Hi Ta TUMUacoBi. [locTiitHi MPaBoBi peKUMH B TPYZOBOMY IIpaBi Ail0Th Oe3MepepBHO, a TUMYACO-
BUMH € TaKi, 110 BUHUKAIOTH y 3B’SI3KY 13 HACTAHHSM MEBHUX IOPUINYHHUX (DAKTIB, 30KpEMa TAKHX:
a) MPOCTiil UM BUHUKHEHHsI HEOOXIAHOCTI y BiABEpHEHHI a0o JIKBiAallii HACIiAKIB CTUXIHHOTO
TmMXxa, emifieMiid, emi300Tiii, BUpOOHWYMX aBapiil, a TaKOX 1HIIKMX 0OCTaBWH, SKi CTAaHOBIATH 200
MOXKYTh TOCTaBHUTH IMiJ 3arpo3y >KUTTS YM HOPMAIIbHI KHUTTEBI YMOBH JIOACH (peXKHM TUMYa-
COBOTO IEpeBe/IeHHs MpalliBHUKAa Ha 1HIIY poOO0TYy); 0) BariTHICTh XIHKU-NIPALIBHULI (PEXKUM
Ipalll BariTHUX KIHOK); B) YCHHOBIICHHS IITCH JKIHKOIO-TPALIBHUIICIO (PEXKHUM Ipalli JKiHOK, sKi
YCHHOBWUIIH JIITEH) TOIIO;

2) 3ameXHO B IOPUANYHHUX BIACTHBOCTEH MOPSOKY BIUTUBY Ha cdepy Ipaimi MOXKHA
BHOKPEMUTH OpJIMHAPHI 1 eKCTpaopAMHAPHI IPaBOBI PSKUMHU Yy TpyaoBomy Tipasi. [Tomin mpa-
BOBUX PEKMMIB Ha OpJIMHAPHI Ta EKCTPAOPAMHAPHI BIIOMUHN Teopii aJMIHICTPaTUBHOTO TIPaBa.
30kpeMa, Ha JIyMKy yKpaiHChkoro aamiHicTparuBicta B.B. TocTeBa, min excTpaopIuHapHUM
MIPABOBUM PEXKHUMOM CITiJI PO3YMITH «OCOOJIHMBI MPAaBOBI PEKUMHU KUTTEMISUTBHOCTI HACEIICHHS,
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3IIHCHEHHS TOCTIOAAPChKOT Ta 1HIIOT MisSJIFHOCTI OpraHi3allisiMH, a TaKoX (QyHKI[IOHYBaHHS Op-
raHiB JIep>KaBHOT BIIaJM Ta MICIIEBOTO CAaMOBPSIIyBaHHs Ha TEPUTOPIi, e BUHUKIIA 3arpo3a 0e3-
meni Ta sika Oyiia BU3HAHA 30HOK HAJ3BUYAMHOI CUTYyallii, 30HOK 030poeHOr0 KOHDIiKTY 200
30HOI0 BOEHHUX Aii» [7, c. 177]. IlpoTe moTpeda B HEOpAMHAPHOMY IIPABOBOMY PETYIIOBAHHI
CYCHINBHUX BiIHOCHH BHHHUKAE HE JIUIIE B MEXKaX aJMiHICTPaTHBHOTO MpaBa Ta IHIINX Taly3el
myOnigHOrO npaBa. AHanizytoun YnHHUNA Komeke 3aKkoHIB MPO MpaIfio, MOKEMO HMOMITHTH, IO
B HBOMY MICTSITHCSI HOPMHU, KOTPUMH Nepe0adatoThCs 3arajbHi Ta 0COOMUBI MOPSIAKY MIPABO-
BOTO BIUIUBY Ha CYCHiNbHI BiIHOCHHHU y cdepi npaui. Ha Hamy gymky, Lie € IiIKOM 3aKOHO-
MIpHUM, aJ)K€ MPAKTUYHO B KOXKHIN 30HI HaJ3BUYAHOI CUTYallil, 30HI 030pO€HOr0 KOHMIIKTY
9H 30HI BOEHHHX il MalOTh MiCIle CYCHUIbHI BITHOCHHH IIOAO IMpalli, HOPSI0K PEryTOBaHHSI
SIKUX 00’ €KTHBHO Ma€ BPaxOBYBATH BIJMOBIIHI YMOBH 3/1HCHEHHS Cy0’€KTaMU TPYIOBOTO IpaBa
BIIACHUX IpaB 1 000B’A3KiB.

s mpuknany ciif HasBatu cr. 119 Komekcy 3akoHiB mpo mpaitro (mani — K3nll) Vkpai-
HU, y SKIii BCTAHOBIIOIOTHCS TapaHTIl JUIS NPalliBHUKIB HA Yac BUKOHAHHS JIEP)KaBHUX abo rpo-
MaJICbKMX 000B’s13KiB. B 03HadeHiit HopMmi Konekcy 3akoHOmaBellb BCTAHOBIIIOE TPABUIIO, BiJIIO-
BIJIHO JIO SIKOTO Ha 4ac BHKOHAHHS JIEPKaBHUX a00 TPOMaJCHKHX O0OB’S3KIB (SIKIIO 32 YHHHUM
3aKOHOMABCTBOM YKpaiHM LI 000B’S3KM MOXYTh 3HIHCHIOBATHCSA y poOOYMi 9ac) mpaliBHUKaM
TapaHTYEeThCs 30epeKEHHS MiCIs poOoTH (TIocanu) i cepenHboro 3apo0iTky. Ilpu mpomy mparris-
HHUKaM, KOTp1 3aJIy4aroThCsl 10 BUKOHAHHS 00OB’SI3KiB, MepeadaucHuX 3akoHamu Ykpainu «IIpo
BIliCHKOBHI 00OB’S130K 1 BilicbKOBY ciyxkOy» 1 «IIpo anbTepHaTUBHY (HEBIMCBKOBY) CIIy:KOY»,
«IIpo moOinizauiiiHy MiArOTOBKY Ta MOOLII3alio», HAAalOTbCsA TapaHTii Ta MUIBIH BiANOBITHO
JIO TIUX 3aKOHIB. 32 BUBHAYCHUMH Y 4. 3 PO3TIISTyBAHOI CTATTI KATErOPisIMU MPAIiBHUKIB TIi]] 9ac
JIiT 0COOMBOTO TIEPioly HA CTPOK JI0 HOTo 3aKiHYeHHs ab0 70 JHS (aKTHUHOTO 3BIIbHEHHS 30epi-
rarThes Miclie poOOTH, TIocajia 1 cepeiHii 3apo0ITOK Ha MIAMPUEMCTBI, Y SKUX BOHHU TPAIIOBATH
Ha ygac nmpu3oBy. OkpiM Toro, 4. 4. 3 1 5, 6 cT. 119 Kozmekcy BperynboBy€ThCSI TUTAHHS BUILIATH
IPOIIOBOTO 3a0€3MeUeHHs BIAMOBITHIMHU KaTeropisiM MpailiBHUKIB,

3) 3aleXHO BiJ FOPUIMYHOI MPUPOIU TPABOBUX PEKUMIB y TPYIOBOMY IpaBi, IX MOKHA
MOAUIATH Ha MaTepiaibHi Ta MponecyaitbHi. Y 3B’A3Ky 3 THM, II0 B yKPaiHCHKOMY 3aKOHOIABCTBI
HE CTBOPEHO OKPEMO ABOX KOAM(DIKOBAHMX 3aKOHOAABUMX aKTiB MPO TPAMIO 3 MaTepiabHUMH
HOpPMaMH Ta MpolecyaTbHUMHU HOpMaMH, a aie K3nll Ykpainu, B skoMy MICTATHCSI 00MBa BUIU
MIPAaBOBUX HOPM, MOXKEMO JIHTH BHCHOBKY, L0 IIEH 3aKOHOJABUMN aKT MICTUTh SK MaTepianbHi,
TaK 1 mpouecyaibHi npaBOBi PEXUMH B TPY/IOBOMY MpaBi, 110 MK COOOIO € TICHO MOB’SI3aHUMHU.
Jst mpuKiazy, nopsi i3 HU3KOIO MaTeplaJ'ILHI/IX MIPaBOBHX pe)l(I/IMlB Kozmekc micTuTh mpaBoBHid
PeKHM IUSUTEHOCTI KOMICIH 3 TPYIOBHX CHOplB KOTPUM OXOIUICHI IpaBmiIa Ta CTaHJapTH Opra-
HizaIil 1i€i komicii (BU3HAYAIOTHCS 3araibHi MUTAHHS MOPSAKY OOpaHHS, YHCENBHOCTI, CKIIATy
Ta CTPOKY IMOBHOBaXXEHb KOMICIi, OKpEMi aclieKTH OpraHi3aliiHO-TeXHIYHOTO 3a0e3MeueHHs KO-
Micii Tomno), Tl KOMIETeHIlis (MPaBOBHH CTATyC), MPOIECyalbHI MUTAHHS 3BEPHEHHS IO KOMicii
Ta TOPSAOK MPUAHSTTS HEIO 3asB MPAIiBHUKA, MTOPSAOK TA CTPOKH PO3TISAY TPYAOBOTO CIOPY 1
MIPUIHATTS (Ta BUKOHAHHS ) BIAMMOBIHUX PillIeHb B KOMICI1, 8 TAKOXK OCKapKEHHS PIICHHS KOMICIT.
Oxkpim toro, K3nll Ykpainu MicTUTh IpaBOBUI peXUM PO3IIALY TPYAOBUX CIIOPIB y pallOHHHX,
PalioHHUX y MICTi, MiICBKHX YH MiCBKPAaHOHHMX CylaX, KOHKPETH3YIOUH TAaKUM YMHOM CYKYITHICTh
3arajbHAX HOPM IMBUIRHOTO MPOIECYaTbHOTO 3aKOHOJABCTBA (OO 3/IMCHEHHS LUBLIHHOTO
CYJIOUMHCTBA) y cepi mpaiti;

4) 3anexHO BiJ crenu(piYHUX O3HAK Cy0’€KTa-HOCISI IPABOBOTO PEXKUMY Y TPYLOBOMY IIpa-
Bi, 1110 MAIOTh IOPUAMYHE 3HAYEHHS Y Til Mipi, 1110 TOTPeOyIOTh BiAMIOBIAHOTO MOPSAKY MPABOBOTO
perynnoBaHHS (IIEBHI BIACTUBOCTI BIACHUKIB TPYIOBHX IIPaB Ta iX MPAaBOBOTO CTAHOBHIIA), TPABO-
Bl PEKHUMH Yy TPYITOBOMY ITPaBi MOXKHA MOIITUTH Ha:

a) TIPaBOB1 PSXKUMHU Y TPYIOBOMY IpaBi, 3yMOBIICHI PO eCiHHIMHE 0COOITMBOCTIIMH CYy0’ €K-
Ta-HOCIsl, TOJIOBHUM YMHOM, IPABOBHI PEXKHUM Tparlli maxrapis (oci0, mo BuI00yBalOTh BYTILIA,
3alli3Hy pyay, PYIU KOJIBOPOBHUX 1 PIIKICHUX METaiB, MapraHIeBi, ypaHOBi, MarHi€Bi Ta 030Ke-
PUTHI pyaH, OKPEMHX MPAIiBHAKIB MIAXTOOYIIBHUX MIJAMPUEMCTB TOIIO); MPaIli MeJarorivHuX Ta
HAayKOBHX TPAIliBHUKIB; MpaIli MPaIiBHAKIB, KOTPUX HANPaBISIOTh y AUIUIOMaTHYHI MPEICTaBHU-
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IITBA Ta KOHCYJIbChKI YCTAHOBU YKpaiHW 3a KOPJOHOM; Tpalli MpariBHUKIB PENITiHHUX OpraHi3a-
Ii}; TPaBOBHIA PEXKUM ITparli MpopeciiHIX CIIOPTCMEHIB Ta TPEHEPIB;

0) mpaBOBi peXMMH B TPYJAOBOMY TpaBi, 3yMOBJICHI OCOOIMBOCTSIMH 3aHHSITOCTI Cy0’ €K-
Ta-HOCis, 30KpeMa, MPABOBUH PEKUM HETIOBHOTO poOOYOTo Yacy; HaIOMHOT poOOTH; TUCTAHIIIHHOT
poOoTH; 3amo3udeHoi npalli (Ha ChOTOHI e PeXHUM e POPMYETHCS); MEPIOANIHOT (CE30HHO1)
3afHATOCTI; (CyMICHHIITBA TOIIIO;

B) MPaBOBi PEXXUMH B TPYAOBOMY IIpaBi, 3yMOBJICHI NCUXO(]i310M0TIYHUMH OCOOIUBOCTS-
MU cy0’€KTa-HOCis, TOOTO, TPUPOIHUMH BIACTUBOCTAMU JIFOAUHH, SIKI MAIOTh BAXKJIUBE IOPUAUYHE
3HAYCHHS 3 OISy HA JCPKaBHY IOJITHKY 3aXUCTy IUTHHCTBA, MATCPHUHCTBA, TYMaHi3My, TOJIOB-
HUM YHHOM, IPaBOBUI PEXKUM IIpaii MOJOII; Mpalli >KIHOK; MpaIli BariTHUX JXIHOK; Hparl ocio
3 IHBAIIJIHICTIO Ta POOOTH OCIO 31 3HMKEHOIO TPAIE3AaTHICTIO TOIIO;

) IPaBOBI PEXUMH B TPYJOBOMY IIpaBi, 3yMOBIICHI OCOONHMBOCTSIMH IIPABOBOTO CTaTyCy
cy0’€eKTa-HOCIs, 0 MAOTh IOPUINYHE 3HAUCHHS TS Cepr TPYITOBOTO TpaBa, 30KpeMa IpaBOBHMA
peXHM TIpalli MirpaHTiB; mpaili ocid 6e3 rpoMaTHCTBA TOIIIO;

) TIPABOBI PEKUMH a TPYJOBOMY TIpaBi, 3yMOBIICHI OCOOIMBOCTIMH ITyOJIIYHOTO CTATYCy
Cy0’€KTa-HOCISI, 30KpeMa MPaBOBHI PEXHUM Ipalli ACpP>KaBHUX CITYKOOBIIIB; Mpalli MpPaIliBHUKIB
MaTPOHATHOT CITYKOU TOIIO;

5) 3aMeXHO Bifi 00°€KTa-HOCISI IPABOBOTO PEXHMMY B TPYAOBOMY IIpaBi, 30KpeMa MpPaBOBi
PEXUMU, TIOB’si3aH1 3 BUKOHAHHSIM POOOTH i3 MiJBUIIEHUM PU3UKOM JUIs 3I0POB’S MpalliBHUKA
(OXOILTIOIOTH MPALI0 HA BAXKKUX POOOTax, Ha poOOTax i3 UIKiAJIMBUMH Ta HEOE3NMEUHUMH YMOBaMH
mpati, Ha poboTax 3 0COONMBUMHU MPUPOAHUMHU TeorpadiuyHUMHU Ta T€OJOTYHUMHU YMOBAMHU Ta
YMOBaMH ITiJBUIICHOTO PU3UKY JJIS 3MOPOB’ST).

BucnoBku. [IpaBoBuii pexxuM TpyI0BOTO IpaBa fependavac icHyBaHH HU3KU IIPAaBOBUX pe-
JKUMIB Y TPYJIOBOMY IpaBi, KOTP1 HEMOCTATHRO MOCIIOBHO Ta KOMIUIEKCHO 3aKpPIIieHl B YAHHOMY
3aKOHOIABCTBI PO TIPAIIIO, IO YCKIATHIOE TCOPETHYHE Ta MPAKTHIHE PO3YMIHHS Ta 3aCTOCYBaHHS
BIJINIOBITHUX MPABOBHUX PESKUMIB. JloroMarae BUPIIIUATH 110 MPOOJIEeMY TEOPETHYHUH O Tpa-
BOBHUX PEKUMIB Y TPYJOBOMY TIpaBi Ha BHUJIU, 3AJICHKHO Bijl 3aCTOCYBaHHS THX UM 1HIIUX ITiJXO/IB,
BIJITIOBIJTHO JI0 SIKWX BKa3aHi MPABOBI PEKUMH KIACH(PIKYIOTHCS.

ITpu pomy KiIacugikyBaTu MpaBOBI PEKUMHU B TPYAOBOMY IIPaBi MOXKIIMBO IIJISIXOM aJarl-
Tanii copMyIbOBaHUX BUCHUMH 3arajbHOTCOPETUYHHX IiIXOAIB IO MOKIMBOTO AN epeHIiHHO-
ro MOALUTY MPaBOBUX PEKUMIB y Taly3sx HpaBa. ToMy OCHOBHHUMH HifXogaMu Juis kiacuikarii
MPABOBUX PEXKHUMIB y Cy4aCHOMY TPYIIOBOMY IpaBi YKpaiHU € TX MOALI 3aJIe:KHO Bi: yacy Aii mpa-
BOBOTO PEXUMY B TPYIOBOMY npaBi (mocTiitHi Ta TUMYacOBi pe)KI/IMI/I)‘ IOPUJNYHUX BIIACTUBOCTEN
MOPSIIKY BILTHBY Ha cepy mparli (opArHApHIi Ta CKCTpaOpI[I/IHale PEKUMH); FOPUIHIHOT TPHPOJIH
MPAaBOBHX PEKUMIB (MarepiaibHi Ta IPOIECYalbHi pe)KI/IMI/I) MIEBHHUX BIIACTUBOCTEH BIIACHUKIB
TPYHAOBUX IIPaB Ta IX MPABOBOTO CTAHOBHIIA; 00’ €KTa-HOCIS IPABOBOTO PEKUMY.
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3ACTOCYBAHHS TUCHUNIJITHAPHUX CTAT'HEHD:
AUCKYCIMHI INTAHHSA

VY cTarTi po3rISIHYTO MUTAHHS JUCIMIUTIHAPHOT BiIIOBIIABHOCTI SIK CKJIaTHUKA
3a0e3IeueHHs] TPYJOBOT JTUCIHMILIIHA. AKIICHTOBAHO yBary Ha JI€BOCTI JUCITUILII-
HAPHUX CTATHEHb, SIKI MOXYTh 3aCTOCOBYBATHCS 10 MPAIiBHUKIB 32 BIMHCHHS THC-
[UITIHAPHOTO MPOCTYNKY. JlOCHiPKeHO HayKOBO-TEOPETUYHI MiXOIU 3 O3HAUCHUX
MUTaHb. 3pO0JICHO BUCHOBKHU ¥ Ha/laHO MPOMO3HUILI.

Knrwuosi cnosa: oucyunnina npayi, oucyuniinapua 6i0n0o8ioanbHicms, Oucyu-
NAHAPHI CMsieHeH s, 002aHd, 3611bHEHHSL.

B craree paccMOTpeHBI BONPOCHl  JUCUMIIMHAPHOM  OTBETCTBEHHOCTH
KaK COCTaBJIONIeH o0ecIieueHus TPYAOBON JUCIUILIHHEL. AKIICHTHPOBAaHO BHUMA-
HUE Ha J€MCTBEHHOCTHU TUCIMITIIMHAPHBIX B3bICKAHUH, KOTOPbIE MOTYT IPUMEHSTHCSA
K pabOTHHKaM 3a COBEPIICHNE MUCIUILTMHAPHOTO MPOCTYNKa. MccienoBans! Hayd-
HO-TE€OPETUUYECKUE MOAXOABI 110 YKa3aHHBIM BorpocaM. CenaHbl BEIBOABI U BHECE-
HBI ITPEJUIOKEHHSL.

Knrwouegvle cnoea: oucyuniuna mpyoa, OUCYUNTUHAPHAS OMEEMCHBEHHOCHD,
OUCYUNTUHADHBIE B3LICKAHUS, 8bI2OBOD, VBOTbHEHIUE.

The article deals with the issue of disciplinary liability as a component of the
provision of labor discipline. The emphasis is on the effectiveness of disciplinary
penalties that can be applied to employees for committing a disciplinary offense. The
scientific-theoretical approaches on the specified issues are investigated. Conclusions
and suggestions are made.

Key words: disciplina labor, disciplinary liability, disciplinary punishment, repri-
mand, dismissal.

Beryn. Jluciumuiina mparii € BaXJIMBUM CKIIQJHUKOM Oy/ib-sSKOi KOJIEKTHBHOI Mpaili He3a-
JIEKHO BiJl raldy3eBOi CIpPSMOBAHOCTI YW MPAaBOBOi OpraHi3alii Ta cOIlialbHO-eKOHOMIYHUX BiJ-
HOCHH y CYCHIJIbCTBI. Y Cy4aCHMX yMOBax Y Iepioj MPOBEACHHS IHTErpaliiiHuX MpoIeciB Halli-
OHaJIbHE 3aKOHOJABCTBO 3 MUTAHb JAUCUUILTIHYU Mpalli MoTpedye neperisay MomnepenHix miaxois
JI0 PO3YMiHHS 11 FOpUIMYHOI IPUPOAM Ta CYTHOCTI. Lle 3yMOBIIEHO THM, 10 YHHHE 3aKOHOAaBCTBO
perIaMeHTy€e TUTBKU JIBa BHIU TUCHUIUTIHAPHUX CTSATHEHB, @ 3aKOHOJAaBCTBO €BPOMCHCHKUX KpaiH
MICTHTB CBOEPIIHY IIKATY CTATHEHB, [IC 32 BYMHEHHS OJJHOTO IIPOCTYIIKY JIO MPaliBHUKA MOXYTh
3aCTOCYBaTH YCHE MOMEPEHKEHHSI UM MICEMOBE TIONEPEHKEHHS, a 32 IHIITUH — THMYacoBO BiJICTO-
pOHHUTH Bix poboTh. Un BapTo YKpaiHi 3aNI03HYUTH MIKHAPOIHUH TOCBIA? 3BHYAIHO, I1e MTATAHHS
ChOTOJIHI € HaraJIbHUM, OCKIJIBKH TIpajiallisi TUCIUILTIHAPHUX CTATHEHD JIA€ 3MOTY BpaxyBaTH Mipy
1 CTYyTIHb TSHKKOCTI BAMHEHOTO TIPOCTYTIKY.

[Ipobnemaruka MUCHUILTIHAPHUX CTATHEHb YaCTKOBO PO3IIISAANacs B MpalsX TaKuX yde-
HuX, sk B.M. Anppiie, B.C. BenenikroB, M.I. Iammu, M.M. Knemmapcekuii, B.JI. Koctiok,
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J1.€. Kyromanos, I1.0. Jlymok, M.O. Mimyk, H.O. Mensanuayk, C.M. Ipununko, O.1. IIpornes-
cekuii, H.M. XyrtopsiH, B.1. lllepbuna, O.M. fpomienko i inmi. HaykoBi mparii 3a3HaueHUX Ta
IHIIUX YICHUX CTAHOBJIATH TEOPETUUHY i METOMOJIOTIYHY OCHOBY JIOCIIIKCHHS.

IMocTanoBKa 3aBaaHHs. MeTOI HayKOBOT CTATTi € HAYKOBO-TEOPETUYHE J0CI1KSHHS ITPO-
OJIEMHUX ACTIEKTiB 10710 €()eKTHBHOCTI BCTAHOBJICHHX BU/IIB TUCIUILTIHAPHUX CTATHEHb B yMOBaX
ChOTO/ICHHS. J{Jst TOCSTHEHHSI MOCTaBIEHOI METH MPOaHaTi30BaHEe YHHHE TPYIOBE 3aKOHOIABCTBO
1 ipoexT TpynoBoro xonekcy YkpaiHu.

Pe3ynbTaTn MoCHiTKeHHSI. 3 OIVISITy HA METY AOCIHI/DKCHHS, HAI3BUYaiHOI aKTyaJIbHOCTI
HaOyBae MUTAHHS Ji€BOCTI HOPM YMHHOTO 3aKOHOAABCTBA IIifl Yac 3aCTOCYBAaHHS BHUJIB JHCIIU-
IUTIHAPHHUX CTATHEHb, YKa3aHa NpoOJieMaTHKa IOTpeOye HAyKOBO-TCOPETUYHOIO Ta 3aKOHOIAB-
YOro po3B’si3aHHsI, BUXOJSYM 3 METH, 3aBJaHb 1 cTparerii HOBITHBOT KOAHM(IKAIlil TPYIOBOTO
3aKOHOIABCTBA. Y CIICIialIbHIN JIiTepaTypi BUCIOBIIOETHCS IUIKOM CIYIIHA JyMKa, IO «3 Hai-
OUTBII TUCKYCIMHUX MPOOJIEM 3arajbHOI JUCIUTUTIHAPHOT BiOBITAIILHOCTI € TUTAHHS PO BUIH
JUCIHITTIHAPHUX CTATHEHBY [ 1, ¢. 136]. 3aranom s npodieMa KOPEeHUTHCS B HEIIEBOCTI JIBOX BH-
JIB TUCIMITITIIHAPHUX CTATHEHb — JOTaHU Ta 3BIJIBHEHHS, IO 3aKpirJieHi B ¢T. 147 Kojekcy 3akoHiB
npo mpargro (zani — K3nll) Ykpainu.

Hacammnepen BapTo miKpecIuTH, 10 NPOIEaypa 3aCTOCYBaHHS TUCIUITIHAPHOI BiAMOBI-
JABHOCT1 Ma€ TPYJAOIPABOBY MPHUPOY, BUXOSYHU 3 TOTO, 1IO i1 3aCTOCYBaHHS BUILIMBAE 3 pealli-
3ar1ii 0co0o0o0 mpaBa Ha mparto [2, c. 50-56].

Bapto 3a3naunty, mo K3nll Ykpainu, sk i npoekt TpyaoBoro kojaekcy, He MiCTUTh AediHi-
1ii IUCIUILTIHAPHOT BIAMOBIATBHOCTI, a TUIBKU 3aKPITUIIOE HOPMY, BIIIOBITHO /IO SIKO1 3a TOPY-
IICHHSI TPYAOBOI AUCIMILTIHHU 10 TPAI[iBHUKA MOXKE OYTH 3aCTOCOBAHO 3aXij CTATHEHHS. 3 OISITY
Ha TPaKTHYHY CTOPOHY JUCIHIUTIHAPHUX CTATHEHB, (PaKTUYHA iX Mis 3BOAUTHCS 10 OTOJIOIICHHS
JIOTaHH, STKa HE 3aBXK/IU 3[aTHa KOPUTYBATH [TOBEAIHKY MPAIliBHHUKA, a 3BUILHCHHS B3arali IOIeKy-
TV € HETIPUMHATHUM JTUCIHIUTIHAPHUM CTSATHEHHSIM 711 poboTonasiis. [TpuHarimHo miakpecinmo,
10 TaKUi MOPaJbHO-TICHXOJIOTIYHHUHN 3axXij], K JIoraHa, BTpayae e()eKTHBHICTh BILTUBY, OCKUIBKH
TEOPETHYHO HE BIUIMBAE HA MOXKJIMBOCTI peaizaiii Oyinb-skux mpas ocodoro [3, ¢. 27]. C.B. IIBer-
KOB 13 I[bOTO MPHBO/TY 3a3HAYAE, [0 «IHCTUTYT TUCHUILTIHAPHOI BIAMOBITATEHOCTI BXKE HE BiAirpae
Ti€l pomi, sIka paHilne J03BOJsIa HOMY OyTH €(heKTHBHUM iIHCTPYMEHTOM YIPaBIIiHHS B TPYIOBHX
BiZTHOCHHAX. YBIHIIIOBIIH B )KUTTS, PHUHKOBI BITHOCHHU JTUKTYIOTh CBOI paBuiay» [4, c. 51].

ITo-nepie, gorana TArHe 3a co0OOK0 JUIA MpaliBHUKA HETAaTUBHI HACTIIKU MAifHOBOTO, Op-
raHi3alifHOro Ta 0COOKMCTOro XapakTepy. 3 ypaxyBaHHIM TOTO MO Ui OKPEMUX KaTeropii mpa-
I[IBHHUKIB OpraHi3ailiiiHi HaCJIiIKK Ha KINTAJIT MiBUIIICHHS 110 MTOCa/ll B3araji He MaloTh iICTOTHOTO
3HaueHHs a00 HE € HOro METOI0, TO, BIIOBIAHO, IX HACTAHHS HEe Mae 0a)KaHOTO BIUIMBY HA Ipa-
miBHUKA. HeraTuBHI HACTIIKM MallHOBOTO XapaKTepy Ha KINTAJIT HEOTPHUMAHHS MPEeMii UM 1HIIHX
320X0UYBAILHUX BHIUIAT BiZl pOOOTOMABI B yMOBaX IEPMAaHEHTHOI €KOHOMIYHOI KPHU3U 3BOJASATH
JI0 HyJIs iX peTyIsATHBHUHN BIUIMB HA MPAIliBHHUKA.

[Ilo10 HeraTMBHUX HACIIAKIB OCOOHMCTOrO XapaKTepy Ta CYCIUIBHOTO OCYAY MOBEIIHKH
MpalliBHUKA, HA JKaJb, U IEBHOTO KoJla 0Ci0 Iie B3araji He Ma€e 3HAuYCHHs. A OTXKe, B pe3ysbTari
OTOJIONICHHS JTOTaHU TpalliBHUKAM HE KOXKCH 13 HUX BiI4yBa€e Ha co0l HETATUBHI HACIIJIKH TaKOTO
pIIICHHS, IO B MiJICYMKY CTaBHUTh IiJ] CyMHIB €()EeKTHBHICTh 3aCTOCYBAHHS TaKOTO BHY JWCIIH-
IUTIHAPHOTO CTATHEHHS.

ITo-mpyre, 3actocyBaHHsI 3BUIbHEHHsS AK pe3ylbTaTy HEBUKOHAHHS ab0 HEHaJEeKHOTO
BUKOHAHHSI MTPAI[iBHUKOM CBOIX TPYAOBUX 000B’S3KIB HE 3aBXK/IH € IPUHHATHIM BHIOM THCIIUILITI-
HApPHOTO CTSATHEHHS JUIs poboTonaBus. Hanpukimazn, curyarisi, KO NpalliBHUKA HAWIPOCTININX
npodeciii gu KBai(iKoBaHi MPALMIBHUKK 3 IHCTPYMCHTAMH IPALIOIOTH 32 MiHIMAIBHY 3apOOIiTHY
IUIATy B CLIBCHKIM MICIIEBOCTI, /i iCHYe Opak Oa)karouux MpalfoBaTH Ha BAXXKHX poOOTax 3a Mi-
HIMaJbHY IUIaTy. Y TaKOMy BHIIAIKy POOOTOAABII0 EKOHOMIYHO HEBHTIIHO 3BUTBHATH O3HAYCHUX
MPAIiBHUKIB, 00 3HAWTH 3aMiHy, HAITPUKJIIAI, TIPUOUPATEHUKY, JOSPIli, 300TEXHIKY U MPAI[iBHUKY
B TIOJI1, JTy’K€e CKJIaJIHO.

OTKe, HE3BKAIOUM HA HEHAJICKHY IMOBEIIHKY TaKOTO IMpalliBHUKA, POOOTOMABEIh MOXKE
3aCTOCYBATH JI0 HBOTO TiJIBKHU JIOTaHY, JIPYTy JIOTaHy, TPETIO W TaK Jalli, OMHAK 3BUIBHATH TaKo-
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O MpaliBHUKA poOOTOIaBEIh He Oy/ie, 00 3a3HA€ CKOHOMIYHUX BTPAT y 3B 3Ky 31 3MCHIICHHSIM
KUTbKOCTI Tipaitiorounx. [Ipu 1boMy HaBeIeHa CHTYallisl CIIOCTEPIra€Thesl HE TITBKHU cepel TparliB-
HUKIB HalnpocTimux npodeciii. [ToniOHMII MpHUKIIag MOKHA HaBeCTH U y cdepi JOMKUIBHOT Ta
IIKITBHOT OCBITH, ¢ 3a OpakoM KBasli(hiKoBaHMX KaJpiB, 3TOMHUX IPAIIOBATH 32 MiHIMAJBHY 3a-
pobiTHY TIaTy, poO0TOIaBellh BUMYIICHUI MUPUTHCS 3 HEIPABOMIPHOIO TTOBEIHKOIO TPaIliBHUKA
3aj1s1 3a0€3MEeUCHHS OCBITHHOTO MPOLECY B CAAOUKy UM IIKOII.

ToOTO exoHOMIUHI IPOOIEMH B JIepKaBi Ta 3HUIKEHHS 3arajbHOTO PiBHS KYJIBTYpHU B cydac-
HOMY CYCI1JIbCTBI CTBOPWIJIM TaKi yMOBH, /i€ 3BUIbHEHHS MTPalliBHUKA €EKOHOMIYHO HEBUT1IHO POOO-
TOJABI[IO, @ OTOJIOIICHHS JOTaHM Maibke He BIUIMBAE HA TPAIliBHUKA 3 HU3bKUM PIBHEM KYJIBTYpH
1 TpyIOBOi OBEIHKH.

OTxe, Oepydn 0 yBaru CoIiadbHO-eKOHOMIUHI OOCTAaBUHH PO3BUTKY B YKpaiHi, HapiBHI
MpaBa HEOOXIJHO 3aIpOIOHYBATH TaKi 3aXOJIU JUCIHUILIIHAPHOTO BIUIMBY Ha TPAI[iBHUKIB, 5Ki O
JIaBaJIA 3MOT'Y TIOCHJIMTH BIUTMB Ha MOPYIIHUKIB TPYTOBOI TUCIHILUTIHKA 1 CTBOPHIH I POOOTO-
JIABIISI MOXKIIMBOCTI CTUMYJTFOBATH TPAIiBHUKIB 10 CYMJIIHHOI aKTHBHOI miparii. Buxin Gauutbes
Yepe3 pO3MIMPEHHS BU/IIB TUCIUIUTIHAPHHUX CTSATHEHb.

[.B. JIa3op, mOCHiTUBIIN FOPUINYHI i COIiabHI aCIeKTH TUCIUILTIHY TPalli, 3apOoIIOHY-
BaB MPOEKT TPYIOBOTO KOAEKCY MOMOBHUTH CTATTCIO «J{UCIUIUTIHAPHI CTSATHEHHS, 1€ 3aKPIUTH
MTOJIOKEHHS TAKOTO 3MICTY:

1) morana — 3axij AMCUUIUIIHAPHOTO BIUIMBY MOPAJIbHO-TICUXOJOTTYHOTO XapakTepy, 110
MICTHTh HETATUBHY OLIIHKY KOHKPETHHX il MpaI[iBHUKA i BUKOHYE OI[IHIOBAIBHUI, TOMEPEIKY-
BaJIbHUH 1 MOTUBAIIHUY BILTUB HA IIHOTO MPAIIBHUKA;

2) IWCIMILTIHAPHE BiICTOPOHEHHS BiJ POOOTH — THMYACOBE HEIOIYIICHHS IIpalliBHUKA
110 BUKOHAHHSI TPYIOBHX 000B’SI3KiB: 32 BANHECHHS (PyHKIIOHAIBHOTO TUCIUIUTIHAPHOTO IPOCTYTIKY
Ha CTPOK JI0 TPHOX JHIB; 32 3aITi3HEHHS Ha POOOTY — 10 HACTYITHOTO TAKOTO pOOOYOTO JTHS;

3) 3HIKEHHS KBamiQikaiii Ha OJMH PO3Ps] — 3aCTOCOBYETHCS 32 BUNHCHHS (PYHKITIOHATIHHO-
T'0 JIUCIUILTIHAPHOTO MPOCTYIIKY, IO MPHU3BIB JI0 MOTIPIICHHS SKOCTI IPOIYKIIiT;

4) mucuMIuTiHApHUH ITpad — rpomoBa cyma B po3Mipi mo 20% 3apmiiaté mparliBHHKA,
IO CTATAETHCS A0 (POHIY COLIATLHOTO PO3BHUTKY MiNPHEMCTBA y BUIAAKY: a) MOPYIICHHS BHU-
MOT OXOPOHH Ipalli (He3aIeXXHO BiJl HACIIAKIB, [0 HACTANN); 0) HOPYIICHHS MOPSAKY BUKOHAHHS
TpyA0BOi (DYHKIIi1, SIKIIO 1€ CTBOPHJIO PeajbHy 3arpo3y HETAaTUBHUX HACHIAKIB JUI BUPOOHHUUOTO
MPOIIECY; B) MOBTOPHOTO BYMHEHHS OPTraHi3aliifHOro abo MOpaabHO-eTHYHOTO JUCHIUIUTIHAPHOTO
MPOCTYIIKY;

5) nmucruWIUTiHApHE 3BUIBHEHHS — KpaWHIA 3axij JUCHUILTIHAPHOTO CTSTHEHHS, IO
3aCTOCOBYETHCS B YCTAHOBICHOMY 3aKOHOM IOPSIIKY 3 000B’SI3KOBHM JBOTH)KHEBUM ITOTICPEIKY-
BaJILHUM CTPOKOM; J0 3aKiHYEHHS I[bOTO CTPOKY AUCIHILTIHAPHE 3BUTBHEHHS MOXKe Oy TH 3aMiHEeHE
YTOJIOF0 CTOPIH Ha 1HINWH BUJI CTATHEHHS [5, ¢. 179—180].

3araioM MOroKyEMOCS 3 aBTOPOM Y TOMY, IO TIEPETiK BUAIB TUCIHIUTIHAPHUX CTATHCHB
HEOOXIJTHO PO3MIMPUTH. TaKoK yBaKAEMO MPAKTHYHO JOIILHOO MPOITO3UIII0 aBTOPa 3aKPITUTH
TaKi JUCIUIUTIHAPHI CTATHEHHS, K «IUCIUIUTIHAPHE BIJICTOPOHEHHS BiJl POOOTH» Ta «3HWKEHHS
KBaTi(iKaiii Ha OAUH PO3PSII».

CTOCOBHO 3aCTOCYBAaHHS TAaKOTO AUCIMILTIHAPHOTO CTSATHEHHS, SIK «Tpag, T, Ha HAILy
JYMKY, 1€ TIMTaHHS € TUCKYCIHHUM. HaykoBy MO3UIIitO 1110710 HEOOXiTHOCTI 3aKOHOJABYOTO 3aKpi-
TUICHHSI TOHATTS «IITpad sIK 3aX0/y JUCIUILTIHAPHOTO CTSATHEHHS TakoXk minTpumyoTs O.M. Mi-
myk, H.O. MenpHUUyK.

3okpema, H.O. MenpHuuyk Bu3Hayae wmTpad SAK JUCHUIUIIHAPHE CTATHEHHS,
3aCTOCOBYBaHE 10 MOPYIIHUKA TPYIOBOI AUCIUIDIIHA 32 HCHAIC)KHE BUKOHAHHS UM HEBUKOHAHHS
MPaIiBHUKOM 0€3 MOBaKHUX MPUYMH O0OOB’SI3KiB, MOKIAICHUX Ha HHOTO TPYAOBUM JOTOBOPOM
a00 mpaBWIIaMH BHYTPIIIHEOTO TPYAOBOTO PO3NOPSIKY, IO HAKIAIA€THCS HA IPAliBHUKA IIISIXOM
BHpaxyBaHHS IMEBHUX CyM 13 Horo 3apo0iTHOT miaru [6, ¢. 180].

VY cBoro yepry, M.O. Mimyk 3a3Havae, Mo poOOTOJaBEIb MTOBUHEH BOJIOMITH IMUPOKAM
CIIEKTPOM JHMCIUILUTIHAPHUX CTATHEHb, TOMY BOAYa€ThCs 3a JOLIJIbHE HAa 3aKOHOIABYOMY PiBHI
BH3HATH MTpad OTHMM i3 BU/IIB CTATHEHB 32 MOPYIICHHS TPYIOBOI JUCIUIUIIHN Ta pO3POOUTH Me-
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XaHi3M HOT0 3aCTOCYBaHHS; pO3POOUTH HOPMHU CTOCOBHO BiJIIIOBIIAJTBHOCTI 32 BU3HAUCHHS J10/1aT-
KOBOTO BHJy CTSTHEHHS B KOJIEKTUBHOMY J0TOBOpi, [To0XKeHHI PO TUCIUILIIHY U OyIb-sSKOMY
IHIIIOMY HOPMAaTHBHO-TIPABOBOMY aKTi, OKpiM MIEBHOTO 3aKoHYy Ykpainu [3, c. 28].

YpaxoByro4H BUIICBUKIIA/ICHE, BAPTO 3a3HAYUTH, 110 MU HE TIOTOJKYEMOCS 3 TAKOO ITPOTIO-
3UI€I0, TOMY 10 3a0e3MeueHHs TUCIMILTIHK Tpalli IMIJIIXOM 3aCTOCYBaHHS JI0 MpalliBHUKA JIHC-
IUITIHAPHUX 3aXOAIB, TAKUX SK «IUCLUILIIHAPHUHN mITpady», HE MOXKe 3MEHIIYBaTH Horo mpaso
Ha OTpPUMaHHS 3apo61TH01 TUIaTH 32 BUKOHAHY po60Ty Pazom 13 TiM y pasi TOPYIICHHs BUMOT
OXOPOHI npaul SIKI TIPU3BEJIN 10 HETaTHBHUX HACHIJIKIB IS HpaHlBHI/IKa y BUDNISAL IIKOAX 3110-
POB’I0, TIPAIiBHUK YK€ HECE HEraTHBHI HACIKU TAKOTO MOPYIICHHS, 1 MiICHICHHS iX II1e i Bupa-
XyBaHHSM 13 #oro 3apo0iTKy 10 (DOHIY FOPUIUIHOI 0COOU BUKPHBIISIE KOHCTUTYIIHHI MTOJIOKCHHS,
B SIKMX BH3HAYCHO, 1[0 JIFOJAMHA, T1 JKUTTS 1 3M0POB’ S € HAMBHIIOKO COIIAILHOO IIHHICTIO B YKpai-
Hi. MU BBa)KaeMO, 1[0 HATOBHEHHS (DOH/IIB FOPUAMYHKX 0CI0 32 paxXyHOK KOIITIB ITPAIliBHUKIB, SKi
MOPYIIMIIA BUMOTH OXOPOHH TIPAIli Ta 3a3HAIIN IIKOIH 3I0POB’ 0, € HETIPABOMIPHHM.

CTOCOBHO THX NPAIliBHUKIB, K1, TOPYIITYFOYH BUMOT'H OXOPOHH Ipalli, He 3aB/ali, aJie MOT-
JIY 3aBJIATH IIKOJIH 37I0POB’ 10, TPOIIOBI «TTOKApaHHs» HEe OyayTh Ai€BUM 3aco0oMm. [IpuanHor0 He -
€BOCTI TAKOTO BIUIMBY, HA HAIIY JYMKY, € TaKe: SIKIIO JFOUHA, YCBIIOMIIIOIOYH HeOS3IeKy ISl CBO-
0 KUTTS 1 3710pOB’S1, BCE 5K TAKU 3BAXKYETHCS HA TIOPYIICHHS, TO HMOBIPHICTh 3aCTOCYBAaHHS 10 Hel
mrpady B pasi BUABICHHS MOPYIICHHS HE CTUMYIIOBATHME ii 0 AOTPUMAaHHS HOPM 3 OXOPOHH
mpatii. Pa3oM 13 TuM, 3 OIIsIly Ha YHCIICHHI MTOPYIICHHS HOPM OXOPOHU Tpalli Ha MiJIpUeEMCTBaX,
B YCTaHOBaX, OpraHi3alifx, 3alpoBa/HKEHHS MOAIOHMX HOpM c(hopMye HOBY HpoOiIeMy OO0
BUSIBJICHHS IPUYHH MOPYLIEHHS CTOPOHOIO, SIKa € HE3aJIeKHOIO Yy BUPIIIEHH] IIbOTO MUTAHHS.

om0 TpoIIOBHX CTATHEHB 3a MOPYIICHHS TPYAOBOI (DYHKIII, BHACTIJOK YOTO CTBOPEHO
peabHy 3arpo3y HeraTHBHUX HACHIIKIB UISI BUPOOHIYOTO MPOIIECY, TO TaKa MO3HIIiST HAMH TaKOXK
HE MATPUMY€EThCA. [IpIIiH IbOMY € IeKiTbKa.

[To-niepine, /11 BUPIMICHHS TUTAHHS TIPO peabHY 3arpo3y HEOoOXiHO Mepe0aynTH SKIiCTh
KPUTEPIIO «peaibHOT 3arpo3u», NPH 1OMY KBaJiQikarlis MoaiOHUX 3arpo3, iIMOBIPHO, HE MOXE
OIIHIOBATUCSI 0CO0O0F0, YIOBHOBKEHOK HAKJIAJIATH IUCIUIUTIHAPHI CTATHEHHS, a CTBOPCHHS
OKpEeMHUX pPOOOYHX (TOPaTINX) OPTaHiB IJis 3°SICOBYBaHHS PEabHOCTI 3arpo3 3arajioM BUIIISAIAE
SK TIpolenypa OIOpOKpaTHUHa I €KOHOMIYHO HE BHTITHA SIK JUIS JIepKaBU-pPOOOTONABIN, TaK i
JUTSE pOOOTO/IABIIIB y IPHUBATHOMY CEKTOP1 €KOHOMIKH.

Io-gpyre, moa0 opraHizauniiHoro abo MOpalbHO-ETUYHOTO AUCIMILTIHAPHOTO MPOCTYIIKY,
TO TMPOMO3HIIiS 3aCTOCOBYBAaTH 3a Le «IUCUMIUTIHAPHUNA mTpady HEe 30BCIM BiANOBITa€ LIISIM
JIMCITUTUTIHAPHOT BIMOBIANBHOCTI. Tak, SKIIO BUXOAWTH 3 TOTO, IO JUCIUIUIIHAPHA BIJAIO-
BiZJaJIbHICTh BUKOHYE 3aXHCHY Ta BHUXOBHY (DYHKIIii, TO SK BHXOBYBATH B IIpAlliBHUKA CYMIIiH-
HE CTaBIICHHS JO TIpalli, SKIIO0 KOYKHOTO Pasy 3a MOPalbHO-ETHYHHI MPOCTYIIOK 10 HBOTO Oyie
3actocoBaHo mrTpad. Bumaersbes, mo Taxe «MOKapaHHs» MPH3BEIE O 3BOPOTHOTO edexry,
KOITH TOPYIICHHS MapalbHO-CTHYHIX HOPM Oyrie BiIIUIATHUM, 1 SIKIIO 0co0a Ma€ KOIITH, TO TUIaTa
3a TaKi MopyIIeHHs He Oyae CYyTTEBUM (PaKTOPOM TOTPUMaHHS Ha3BaHUX HOPM.

[lomo opraHi3aifHUX AUCIUIUIIHAPHUAX MPOCTYIKIB, TO HEOOXIAHO BIIMITHTH, IO Tpa-
BUJIbHA OpTaHi3allis mparli Ha MiJIPUEMCTBAX, B YCTAHOBAX, OpraHi3allisx, BiIMOBIIHO 110 cT. 141
K3nll Ykpainu, noknaaeHa Ha BiIacHHKa a00 YIOBHOBaKEHHI HUM oprad [7]. ToMy BHOKpeMJIIeH-
HSl B CAMOCTIHHY MiJICTaBy TUCHUIUTIHAPHOI BiJMOBIAANBHOCTI OpraHi3allifHuX JUCHUILTIHAPHUAX
MIPOCTYIIKIB MU BBa)kaeMo He oOrpyHToBaHMM. [1{0o710 MaifHOBUX BTpaT MpalliBHUKA, SIKUM HEHa-
JISKHUM YUHOM OpraHi3yBaB Mpalllo Ha BBIPEHil AUTbHUI POOOTH, 1 Taki Jii mpu3Benu 10 30UTKIB
MiANPUEMCTBA, TO LI MUTAHHS BPETyIbOBaHI HOpMaMH PO MarepiajibHy BiANOBIJAIbHICTh Mpa-
L[IBHUKIB.

OTxe, 3arajioM yBa)KaeMO HETPAaBHJIBHUM 3alPOBAKCHHS OYIb-IKHX IUCHUILTIHAPHIX
CTATHEHB TPOIIOBOTO XapaKTepy, OCKITEKA B YMOBAaX CHOTOACHHS 3allPOBAKCHHS TAKUX HOBE €
HeperIacHuM, YPaxoByIOUH CKIAIHUHN eTall CTAaHOBICHHS PUHKY TIpaIli, HU3bKUH PiBEHB COIiab-
HUX CTaHJIAPTIB 1 TapaHTii nparrorounm [8, c. 7].

MaifHOBUX BHTpAT NMPaNiBHUK MPABOMIPHO 3a3HAE TIIBKH B MEXaxX NPHUTATHCHHS HOTO
JI0 MarepianbHOi BiIIOBIAAIBHOCTI, a CIUTYTYBaHHS Ta TyOTIOBAHHS CTSATHCHD I'POIIOBOTO Xapak-
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Tepy 3a MOPYIICHHS TPYAOBOT TUCIHILIIHHM, SIKI HE TIPU3BEIH JI0 KON POOOTONABIIO, € HEeTpa-
BUJIbHHM.

[Ipunarigao miaTpuMyemMo HaykoBy nyMKy B.C. BeHeauwkToBa, 1m0 TOJOBHOKO (YHKITIED
TPYIIOBOTO MIPaBa € colliasibHa i TIIBKH B IIbOMY HAMpPsAMi MOYKHA BJIOCKOHAFOBATH YHHHY CUCTEMY
JUCHUIITIHAPHNAX CTATHEHb, 1€ MPIOPUTET MOJSraTUME B 3aXUCTI iHTEpECiB HaliMaHOTO MpaIliBHU-
Ka SIK eKOHOMIYHO cJ1a0I110i CTOPOHM TPYAOBHX MPABOBIAHOCHH MOPIBHSAHO 3 iHTEpecaMu poOoTo-
nasus [9, c. 10].

[I{oao iHMHKX BUIIB AUCUUIUIIHAPHUX CTATHEHB, SIKI CHOTOJHI MPOMOHYIOTHCS, TO BaXIIU-
BHM, Ha Halll OIS, € JOIMMOBHEHHS HASBHUX BUJIIB TUCIMILIIHAPHUX CTATHEHB «3ayBaXKCHHIM.
L{iKOM MiATPUMYEMO 3aKOHOIABUY 1HIIIATUBY PO3POOHHKIB MPOEKTY TPya0BOT0 KOJACKCY, SIKi ITPO-
MOHYIOTh Y CT. 362 MPOEKTY «3ayBAXKCHHS» SIK BUJI AUCIUIUTIHAPHOTO CTSrHeHHs [10].

Hamra no3witist TpyHTY€EThCSI HA TOMY, IO JUCIUTUTIHAPHA BIAOBITAIBHICTh SK NMPABOBUN
3aci0 3a0e3MeveHHs TUCIUILTIHY MTpalli Ma€ BIUTMBATH Ha ITOBEIIHKY MpalliBHUKA TakK, 00 CIIOHY-
KaTH Horo J10 cyMIliHHOT ToOpocoBicHOI mparii. IIpu mboMy, SIKIO y BHIIAAKAX i3 MpalliBHUKaAMHU,
K1 CUCTEMaTH4YHO MOPYIIYIOTh TPYIOBY JAHMCIHUILTIHY, «3ayBa)KCHHS» — HE 30BCIM JIi€BHUI 3aci0
KOPETYBaHHS IXHBOI TIOBEIIHKH, TO CTOCOBHO HETIOBHOMNITHIX 1 MAJIOJIITHIX MPAI[iBHUKIB Take JHC-
[UIUTIHAPHE CTATHEHHS, SIK «3ayBa)KCHHS», IIIJIKOM MPUKHHSATHE JI0 3aCTOCYBaHHSI.

CTOCOBHO TaKoi KaTeropii MpariBHUKIB, SKi TUIBKH BIAIITYBAJIHCS Ha POOOTY, «HE 30BCiM po-
3yMIIOThY» 3HaU€HHS BHYTPIIIHHOTO TPYIOBOTO PO3MOPSAKY 1 TIIBKH MOYaIi HaOyBaTH HaBUKIB KO-
JICKTUBHOI pOOOTH 3 MiIJISITAaHHSM IIEBHUM IPaBUIIAM, «3ayBOKCHHSD) Ma€ BiIirpaTv pOJib AUCIHUILTI-
HapHOTO 3aX0Jly 3 HETraTUBHOIO OLIIHKOIO IMOBE/IHKHY MPaIliBHUKA, BOJTHOYAC TAKE CTITHEHHS HE MAE
M030aBUTH MAJIOJIITHIX 1 HEMOBHOJITHIX MPAIiBHUKIB 0a)KaHHS BUYMTHCS TPAIFOBATH B KOJICKTHBI.
Jlo TakMx TpaIiBHUKIB, IMOBIPHO, HEAOIIBHO Ofpa3y 3aCTOCOBYBATH TaKe JNUCIUILIIHAPHE CTST-
HEHHSI, SIK «JIOTaHa», MU BBa)KAEMO, 1110 BUXOBAHHS HOBOT'O WICHA TPYIOBOTO KOJICKTHBY (HETTOBHO-
JITHHOTO, MAJIOJIITHROTO) BAPTO PO3IOYATH 13 «3ayBaXKCHHS», MOKIIUBO, HaBITh YCHOTO, HACTYII-
HUH 3axij JUCHUIUTIHAPHOTO BIUIMBY — «3ayBa)KCHHs», OTOJIONICHE B PO3MOPSUKEHHI (Hakasi).

B ymoBax npocyBaHHs YKpaiHH 10 MUIAXY JEMOKPAaTHYHUX, COIIATBHAX 1 pUHKOBHUX Tepe-
TBOPEHB 3aKOHOJIaBUE 3a0€3TNICUCHHS ITPOIETYPH 3aCTOCYBAHHS TUCIUTUTIHAPHOT BIIIOBITABHOCTI
Ma€ BPaxOBYBATH TaKi 3aCaJN: BEPXOBCHCTBO MPaBa; YiTKICTh; BIAKPUTICTh; IPO30PICTh; MPaBOBa
BHU3HAYCHICTh; MepeBara 3acTOCYBaHHs MEHIII CYBOPUX TUCIHIUTIHAPHUX CTATHEHb; BiIOBITHICTh
JUCHUTUTIHAPHOTO CTATHEHHS XapaKTepy BYMHEHOTO JUCHUIUTIHAPHOTO MPOCTYIKY; AOCTYIHICTb
MPOLENYp OCKap)KeHHsI pillieHHS PoOOTONABI 3 MHUTAaHb IUCHUILTIHAPHOI BiAMOBIZAIBHOCTI
[8, c. 10].

YpaxoByrouH BUIICBHKIAACHE, Y TIICYMKY MOXKHA CTBEPIIKYBATH, 1110 JI0 aKTyaJbHHUX MPO-
OJeM TUCHMITTIHAPHOI BIJMOBIJAILHOCTI B CYYaCHUX YMOBaX HaJeXarhb TaKi:

- 3aKpIIUICHHS YMOB 1 MiJCTaB JUCIUILTIHAPHOI BIJOBITAIBHOCTI HE TUIBKH B 3aKOHAX,
a ¥ y MmiJI3aKOHHUX aKTax;

- TIpaBOBa HEBU3HAYCHICTh MOXKIHMBOCTEH pO3MIMPEHHS OOCATIB TPYJAOBUX OOOB’S3KIB,
32 HEBUKOHAHHS UM HEHAJIS)KHE BUKOHAHHS SKHUX IMPAIIBHUK 3a3HA€E JUCIUTUIIHAPHUAX CTSATHEHb.
CymyTHBOIO 13 ITIM NPOOIEMOIO € BiICYTHICTh I€KBaTHOTO HOPMYBAHHS MpAIli, 1[0 MOKE TIPU3BE-
CTH JIO 3JI0B)XKHBaHb 3 00Ky poOOTOMABIIiB IXHIMHU MMpaBaMu 3aCTOCOBYBATH JUCIHUILTIHAPHI CTSAT-
HEHHS JI0 MPalliBHUKIB;

- BIJICYTHICTb TPOMa/ICBKOTO KOHTPOJIIO 3 TPABOM 1HII[IFOBaTH IUCIUILTIHAPH] MPOBAKEHHS
CTOCOBHO BHCOKOTOCAJIOBIIIB 1 MPAIliBHUKIB 13 BIaJHUMH MMOBHOBaXCHHSMHU B pa3i MOPYLICHHS
HUMH CBOIX TPYAOBHUX 00OB’S3KiB;

- BIICYTHICTB Ai€BOi poOOTH 3 OOKY MPOQCHIIIOK y YaCTHHI 3aXUCTy TPYIOBUX IIPaB Ta iH-
TepeciB MPaIliBHUKIB, 1[0 TICBHOIO MIPOKO 3HUXKYE FrapaHTyBaHHs TPYJAOBUX MPaB MPAI[iBHUKIB YCiX
KaTeropii;

- (haKTUYHI M ICTaBU JUCIUTUTIHAPHOT BIIMOBINAIBHOCTI, JI¢ OKpeMe MiCIIe TTOCIIAI0Th MPOo-
OJIeMH 3TIOBXKHBAHHS TPYJAOBUMHU MPABaMHU Ta MIEPEBHUILCHHS ITPAB;

- YUHHI BUJM JUCIUIUTIHAPHHUX CTATHEHb, SIKi HE JaF0Th 3MOTH peali3yBaTy IOBHOKO MipOIO
BHXOBHY (DYHKIIiIO TUCIUIUTIHAPHOT BiIMOBITATBHOCTI.
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BucHoBku. OCHOBHI IUISIXH BUPIMIICHHS O3HAYCHUX po0iieM ydadaemMo B Takomy: 1) 3akpi-
TUICHHS YMOB 1 IiJICTaB AMCIUIUTIHAPHOT BIIMOBIIAJIBHOCTI TIJIBKU HA PiBHI 3aKOHY; 2) PO3pO0IIeH-
HS Ta 3allPOBA/DKCHHS MTOKAa3HHUKIB CEPETHIX BUTPAT poOOUYOT0 Yacy Ha BUKOHAHHS pOOIT, HaJaHHS
HOCITyT y HeBUpOOHMUii cdepi; 3) miABHUINEHHS rapaHTiif TPYIOBHX NpaB Ta iHTEPECiB MpalliB-
HUKIB HIIIXOM YNPOBALKEHHS TIPOLIENYP KOJICT1aJIbHOTO TMPHHUHATTS PIilllCHb 100 3BUTBHEHHS
npaliBHUKA K 3aXiJ] AUCHUILIIHAPHOIO BILIMBY; 4) PO3UIMPEHHS MOBHOBAKCH IPOMaJICBKOCTI
3 MUTaHb KOHTPOJIO 32 pOOOTOI0 BUCOKOIIOCAIOBIIB 1 MPAIiBHUKIB 3 BJIaJHUMHU TIOBHOBAKCHHAMHU
HA MPEIMEeT JOTPUMAHHS TAKUMH IMPAl[iBHUKAMHU TPYIOBOTO PO3MOPSIKY, & TAKOK ITiIBUIICHHS
JII0BO1 aKTUBHOCTI Mpo(eciHHUX CHIJIOK YCIX PIBHIB; 5) pO3MMPEHHA BUAIB AUCHUILTIHAPHUX
CTATHEHB, SIKi 32CTOCOBYIOTHCS IO MPAI[iBHHUKIB 32 HEBUKOHAHHS a00 HCHAIC)KHE BUKOHAHHS HUMH
CBOTX TPY/IOBUX 00OB’S3KIB.
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OCOBJHMBOCTI BIZIHOBJEHHS 3EMEJIb OKPEMHUX KATETOPII

CraTTi0O TIPUCBSYEHO OCOOJMBOCTSIM BIJTHOBJICHHS 3€MeENIb PI3HHUX KaTero-
pii. Jlocmimkerno crenudiky BIIHOBJICHHS 3€Melb PI3HUX KaTreropiid BiIIMOBIIHO
JIO YMHHOTO 3eMEJIBHOTO 3aKOHO/IaBCTBA. 3pOOJIEHO MPOTO3HIIIT OO0 BIOCKOHAJICH-
HS 3aKOHOZIABCTBA Y c(epi BiTHOBICHHS 3€MEIb.

Knrouosi cnosa: 6ionosnenns, kameeopii semens, Yiiboge NPUSHAUEHHS, 34X00U,
OXOpOHa.

CraTbst IOCBALIIEHa 0COOEHHOCTSIM BOCCTAHOBIICHUS 3eMEJb Pa3HbIX KaTeropuil.
UccnenoBana cnenuduka BOCCTAaHOBIEHHS 3€MeNb Pa3HbIX KaTeropuii B COOTBET-
CTBUM C JICHCTBYIOIIMM 3E€MEJIbHBIM 3aKOHOJATEIbCTBOM. BHECEHBI IpeioKeHUs
10 COBEPIICHCTBOBAHUIO 3aKOHOATEIILCTBA B c(pepe BOCCTAHOBICHHUS 3€METTh.

Knrouegwie cnosa: eoccmanogienue, kamezopuu 3emens, yenegoe HasHayeHue,
Meponpuamus, OXpana.

Thearticleis devoted to the features of the restoration of lands of different categories.
The specifics of the restoration of different categories of lands in accordance with the
current land legislation are researched. Proposals on improvement of legislation in
the field of land restoration are made.

Key words: restoration, category of lands, purpose, measures, protection.

Beryn. B ymMoBax moripmieHHs SIKiCHOTO CTaHy 3eMeJb 0COOIUBOI aKTYalIbHOCTI HaOyBarOTh
3aXOJIH IIO/IO0 1X BITHOBICHHS. J{OMiTbHO 3a3HAYNTH, IO BiTHOBJICHHS MOKIIHBE HE TIJTBKH B MEXKAX
OJTHI€T KaTeropii 3emMelb. BUTbIIicTh 3aX0/1iB, IepeI0aYCHUX YHHHAM 3eMeIbHUM 3aKOHOJABCTBOM,
CTOCYETBCS BiIHOBJICHHS 3eMEITb CilTbCHKOrOCIIONAPCHKOr0 IPH3HAYCHHS. VIIeThCs PO peKyIbTH-
BaIlil0 MOPYIIEHUX 3eMeJIb, KOHCOMIJIAII0 3eMeb CLIbCHKOTOCIOAAPCHKOrO MPU3HAYCHHS, KOH-
CepBallilo JAeTPajJOBaHUX 1 MAIONPOAYKTUBHUX 3€MeJIb, Melliopallito 3emMelb. [IpoTe 3emiti iHImoro
[ITEOBOTO MPU3HAYCHHS TAKOXK MOTPeOyIOTh BITHOBICHHSA. BapTo 3a3Ha4mMTH, 110 B TAaKOMY pasi
BIJTHOBJICHHS ITOTPEOYyIOTh JEIIO iHIII BIAacTUBOCTI 3eMii. [IpaBoBi mpobiaeMu BiAHOBICHHS 3e-
MeJTb 3QJIMIIAITHCS HA[3BUYAaiHO aKTyaJbHUMH B YMOBaX KPH30BOTO CTaHY OCTAaHHIX. Y KOHTEK-
CTi BHIIIE3a3HAYCHOTO BapTO BHOKPEMUTH TIpalli BITYM3HIHUX HAYKOBIB, 30kpema: H.C. ["aBpu,
[1.®d. Kynunnua, A.JI. MicinkeBud, B.B. Hocika, npote ixHi gociimkeHHs 31€01JIbIIOr0 IpUCBs-
YeHI 0COONMBOCTSM BiIHOBJICHHS 3€MENb CLTbCHKOTOCIOAAPCHKOTO TPU3HAYCHHS, MTUTAHHS BiJl-
HOBJICHHS 3¢MeJIb 1HIINX KaTeTOPild 3aINIIMINCS 11032 YBAaro BUCHHX.

I[ocTanoBka 3aBEaHHsS. METOIO CTaTTi € BHBYCHHS OCOOIMBOCTEH BiTHOBICHHS 3€MEIb
OKPEMHUX KaTeropii.
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Pe3ynbTaTn qocaimkeHHs. SIK CIyIIHO 3a3HAYAETHCSI B HAYKOBIH JIiTEparypi, Ul 3eMellb,
SIKI BUKOHYIOTHh (DYHKIIiFO 3ac00y BHPOOHUITBA (HAETHCS MPO 3eMIIi CLIBCHKOTOCIOAAPCHKOTO Ta
JCOTOCIIONAPCHKOTO TPU3HAYCHHS), TIEPIIOOCHOBOIO IOIIFHO BBa)KATH BITHOBICHHS IXHBOTO
skicHoTO cTany [1, ¢. 210]. Tak, HanpukIaI, WASTHCS MPO BiTHOBICHHS Ta MIBHICHHS POJIFOUOCTI
IPYHTIB; IIBUIIICHHS TPOyKTUBHOCTI 3eMeJIb TOIIO.

Bapro akmeHTyBaTH yBary Ha TOMY, IO UISl 3¢MEJNb 1HIIOTO IITEOBOTO MPH3HAYCHHS BiJl-
HOBJICHHSI TIOJISITA€ Y BIIPO/KEHHI JCTIO 1HINNX BiIacTUBOCTel 3emiti. Sk 3a3nauae B.M Ilpaiok,
3aKpimieHe B cT. 19 3eMenbHOro KoJekcy YKpaiHW MOHATTS OCHOBHOTO IUIBOBOTO MPU3HAYCHHS
BH3HAYAE TOJOBHI THIIOBI 1ili BUKOPMCTAaHHS 3eMenb B Ykpaini [2, ¢. 66]. Maerses mpo momin
3eMellb Ha JIeB’ATh KaTeropiit. Ha myMKy HayKoBIIsl, IIIIbOBE IPU3HAYEHHS OKPEMOi 3eMeNTbHOT Jli-
JSIHKM BUPAXKA€ MPAKTUYHUH, YTUITITAPHUNA aCTIEKT 3arajibHOrO MOHATTS «IITbOBE MPU3HAYCHHS
3emuti» [2, c. 66].

Komnu #inerbest mpo 3emiti 030pOBYOTO MPH3HAUCHHS, 10 SKUX HAJIGKaTh Taki, IO Ma-
I0Th MPHUPOIHI JIIKYBaIbHI BIACTUBOCTI, SIKI BHKOPHCTOBYIOTHCS a00 MOXYTh BHKOPHCTOBYBATH-
cs1 U PO iTaKTUKU 3aXBOPIOBAHb 1 JTIKYBaHHS Jonei (cT. 47 3eMeNbHOT0 KOACKCY YKpaiHm),
nepea0auaeThes BIIHOBICHHS TXHIX IPUPOIHUX JTIKYBATBHUX BIACTHBOCTEH. SIK CITyIIIHO 3a3HAYaE
A .M. MipOonIHHYEHKO, 3eMJIISIMH 03/I0POBYOTO MPU3HAYCHHS ChOTOJIHI € JIUIIIE Ti, IKI yCTaHOBICHUM
MOPSIZIKOM OTOJIONICHI KypopTamu [3, ¢. 312]. 3a3HaueHe BUTUIMBAE 31 3MicTY CT. 1 3akoHy YKpaiHu
«IIpo xypoptm» Bij 5 sxoBTHs 2000 p. No 2026-I111, e 3a3Ha4a€THCS, IO KypOPT — II€ OCBOEHA MPH-
POAHA TEPUTOPIs HA 3eMIISIX 03/I0POBUOTO IIPHU3HAYCHHS, IO Ma€ MPHUPOAHI JIKyBaJIbHI pecypcH,
HEOOXiHI JUTs X eKCIuTyaTallii, OyiBii Ta cropyau 3 00’ €KTaMu iHPPACTPYKTYpH, BUKOPHCTOBY-
€THCS 3 METOIO JIIKYBaHHS, MEANYHOI peadiniTanii, Mpo(inakTHKN 3aXBOPIOBAHb Ta AJISl peKpeartii
1 mianarae ocoOnuBiit oxopoHi [4]. OHUM 13 IPUHIKMIB IePKABHOI MOMITUKHU Y cepi KypopTHOT
CIpaBH € 3a0€3MEUCHHS] EKOHOMHOIO Ta paHiOHaJ‘IBHOFO BHKOPHCTAHHS TIPHPOIHUX J'IiI(yBaJ'IbHI/IX
pecypc1B Ta X HaleKHOI OXOPOHH. Jl0 MPHPOIHUX J'IleBaJ'ILHI/IX pecypciB Hanexarh MiHEpajb-
Hi i TepMaJ‘ILHl BOJIH, J'IleBaJ'IBHl Ips3i i 030KEPUT, poma JIMMaHIB Ta 03ep, MOPChKa BOAA, npu-
POMHI 00’ €KTH 1 KOMIUIEKCH 3i CHPHSTIHBIMH TSI JKYBaHHS KJIIMAaTHYHIMH YMOBaMH, TIPUIATHI
JUTS. BUKOPHCTAHHS 3 METOIO JnKyBaHH;[ MEIUIHOL pea61n1Tau11 Ta MPOQIIAKTHKHA 3aXBOPIOBAHb.
BusiBnenHs 3a3HaueHUX TPHPOITHUX JIIKYBaJILHI/IX pecypciB 3MIMCHIOETHCS UITXOM TIPOBE/ICHHT
KOMITJICKCHUX MEINKO-0i0JO0TIHIX, KIIIMATOIOTIYHIX, T€OIOTO-T1IPOJIOTIYHIX, KypOPTOIOTITHHAX
Ta HITUX JOCITITHUIBKUX POOIT. 3 METOI 3a0e3MeUeHHS 30MpaHHs, 06p06neHH;1 30epexKeHHs i
aHan13y iH(pOpMamii mpo cTaH JAOBKLIIS TIPUPOIHAX JIKYBaJIBHUX PECYpCiB, MPOTHO3YBAHHS X
3MiH ITiJ] BIUIMBOM T'OCIIOJIAPCHKOT TISUTBHOCTI, @ TAKOX PO3POOICHHS HAyKOBO OOTPYHTOBAHUX pe-
KOMEHaLIN JIst YXBAIICHHS praBHIHCbKI/IX pillIeHb CTBOPIOETHCS] CHCTEMA JEPKaBHOTO MOHITO-
PHHTY IPUPOJHUX TEPUTOPIH KypPOPTIB.

OueBUIHO, IO B Pa3i HEraTHBHOTO BILUIUBY SIKOICh TOCIIOAAPCHKOL ISUTHOCTI Ha CTaH 3¢-
MEIb 030POBYOT0 MPU3HAYCHHS, IO TIPU3BIB JIO MOTIPIICHHS IXHBOTO SKICHOTO CTaHYy, BOHU ITiJl-
JSITAIOTh BiTHOBIICHHIO. J[OIUTPHO 3ayBa)KUTH TICHUI B3a€EMO3B 30K MIJK CTAHOM IIPUPOTHHX JIi-
KyBaJIbHUX PECYypciB Ta 0e3MOCepeaHBO 3EMILIMH O3I0POBYOTO MpH3HAaYeHHS. OCKITBKH 10 HUX,
SIK 3a3HAYAIIOCS paHillle, HAJISKATh JIUIIE Ti, Ki YCTAHOBICHUM IOPSIKOM OTOJIONICHI KypopTa-
MH. [cTOTHE TOTipIIeHHs 3a3HaYCHNX MPUPOTHUX JIKyBaJbHUX PECYPCiB HETATHBHO BIUIMBAaTHME
Ha CTaH 3eMellb, OTKE BIJIPOPKEHHSI TaKUX 3eMelb Oye BilIOyBaTHCs Yepe3 BiIHOBICHHS CTaHY
f SKOCTI BIATIOBITHUX HPUPOIHUX JIIKYBATBHUX PECypCiB. 3HUIICHHS MPUPOTHHUX JiKyBaJbHHAX
pecypciB Tpu3Bejie 10 BTPATH BiAMOBIIHUMHU 3eMIJISIMUA TIPUPOJHUX JKYyBaJIbHUX BIACTHBOCTEH,
K1 BUKOPHUCTOBYIOTHCSI 200 MOXKYTh BUKOPHUCTOBYBATHCS JUTA MPO(IIAKTUKY 3aXBOPIOBAHB 1 JIKY-
BaHHS JIIOZICH, 110, 3PEIITO0, Oy/Ie MiICTaBOKO AJIsi BUITYYCHHS BiAMOBIIHUX TEPUTOPIN 31 CKIaLy
3eMeJb 03/10POBUOTO IPU3HAYEHHS Ha MiACTaBl BTPAaTH HUMHU CTaTyCy «KYPOPTY».

3eMIISIM ICTOPHKO-KYJIBTYPHOTO IPU3HAYCHHS, [I0 SIKUX HAJIekKATh 3eMJIi, Ha SIKUX PO3TAIIO-
BaHI NaM’ATKHU KyJbTypHOI CHaJIIMHU, X KOMIUIEKCH (aHcamOIll), iCTOPUKO-KYJIBTYpHI 3aroBif-
HUKH, ICTOPUKO-KYJIBTYpPHI 3allOBIJIHI TEPUTOPii, OXOPOHIOBAaHI apXeoJIOTIYHI TEPUTOPii, My3ei
npocTo Heba, MeMopianbHi My3ei-caanou (cT. 53 3eMeTbHOTO KONeKey YKpaiHu), IpuTaMaHHa Ta-
KOk cBost crierudika. BimnosigHo 10 3akony Ykpaiau «I1po 0XOpoHy KYJIBTYPHOT CIIAIIUHID BijT
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8 uepBHs 2000 p. Ne 1805-I11, mam’siTka KyIBTYpPHOT CHAIIMHNA — 00’ €KT KYJIBTYPHOI CHIaIIIMHH,
KM 3aHECeHO 10 JlepKaBHOTO PEECTPy HEPYXOMHX IaM’SITOK YKpaiHu, a00 00’ €KT KyJIbTypHOI
CHAJIIMHHA, KU B3ATO HA JIEPKaBHUUM OOJIK BiJMOBITHO JI0 3aKOHOJABCTBA, IO JIsJIO JIO Ha-
OpaHHs YMHHOCTI UM 3aKOHOM, 0 BUPILICHHS MUTAHHS PO BKIIOYCHHS (HEBKIIIOUCHHS) 00’ €KTa
KyJbTYpPHOI claAluHu 10 JlepkKaBHOIO PeecTpy HEPYXOMUX Iam’aTok Ykpainu [5]. Orxe, 3e-
MeJbHa JIUISTHKA Halle)KaTHMe JI0 3€Mellb 1CTOPUKO-KYJIBTYPHOTO MPU3HAYSHHS, SAKIIO Ha HiH po3-
TaloBaHUI 00’ €KT KyIBTYPHOI CHIAAIIMHY, SIKUH 3aHeCEHO 70 Jep:KaBHOTO peecTpy HEPYXOMHUX
mnam’siToK YKpainu, abo 00’ €KT KyJIbTYpPHOI CHAIIIMHU B3SITO HA JepKaBHUI OOMIK 10 BUPILICHHS
MATAHHS PO BKIIFOYEHHS 00’ €KTa KyJIBTYPHOI CiaIluHu 70 JlepkaBHOTO peecTpy. 3rijHo 3i CT. 13
BHUIIIE3a3HAYCHOTO 3aKOHY, 00 €KTU KYJIBTYPHOI CIIAANIMHU HE3AJICKHO B (OpM BIACHOCTI, Bil-
MOBITHO 0 iXHBOI apXEONOT1YHOI, €CTETHYHOI, €THOJOTTUHOI, ICTOPUYHOT, MHCTEIHKO1, HAyKOBOT
YU XyTOXKHBOT HIHHOCTI, MIISTAI0Th PeeCTpallii MUITXOM 3aHeCeHHs 10 JlepKaBHOTO peecTpy He-
PYXOMHUX TaM’SITOK YKpaiHH 3a KaTerOpisiMH IaM’sSTOK HAIliOHAJHHOTO Ta MICI[CBOTO 3HAUCHHSI.
[Topsinok BU3HAUEHHS KaTeropiil mam’sIToK BCTaHOBIIOEThCsl KabineTrom MinicTpiB Ykpainu. Hop-
MH JaHOTO 3aKOHY BCTAHOBIIOIOTH HU3KY BHMOT IIOJO 320€3IICUEHHS OXOPOHH Ta 30€pe eHHS
1am’sITOK KyJIBTYPHOT CITa [IInHU.

BaxxnuBuM € Te, 110, K nepekoHauBo cTBepmkye O.B. JloHens, 3a3Ha4eHi 3eMill € HOCI-
eM iH(opmanii iICTOPUIHOTO, APXEOJIOTiYHOTO, KyJIBTYPHOTO UM HAYKOBOTO XapaKTepy, a TAKOX
BUKOPHUCTOBYIOTBCS Il OpraHizallii Typu3Mmy, IpOBEIEHHS HAyKOBO-AOCTIIHUX, apXeOoJOTTuHUX
poOIT 13 METOI0 OTpPUMaHHS MEBHHUX 3HAaHb 1CTOPUYHOIO, apXEOJOriyHOrO, HAYKOBOTO UM KYJIb-
TypHOro Xapakrepy [6, c. 6]. O.B. beB3 npornoHnye BU3HAYCHHS MOHATTS MPABOBOI OXOPOHU 3e-
MeJlb ICTOPUKO-KYJABTYPHOTO Tpu3HadeHHs. Ha i mymKy, HUM TpeOa BBa)KaTW CTaH CYCHITBHHX
BiJTHOCHH, 32 SIKOTO 32 JOTIOMOTOO ITPaBOBHX HOPM 1 3aXO[IB €KOJOT19HOTO, EKOHOMIYHOTO, 3e-
MEJIFHO-TIPABOBOT0, HAYKOBO-TEXHIYHOTO i IHIIOTO XapaKTepy rapaHTyeThCs Ta 3a0e3MeTyEThCS
30epeKeHHs, BIITBOPCHHS, PalliOHAIbHE BUKOPHUCTAHHS 3eMellb, Ha SIKUX PO3TalloBaHI 00’€KTH
KyJIBTYPHOI CHAIIINH, a TAKOXK 3aCTOCYBAaHHS 3aXO0/iB IOPUANIHOTO BIUIUBY 0 ITOPYITHUKIB BU-
MOT 3aKOHOJIAaBCTBA PO OXOPOHY 3eMelb y ik cdepi [7, ¢. 4]. Ha ii nymKy, 3a0e3rneyeHHs Ha-
JISKHOI OXOPOHH 3eMeNb iCTOPUKO-KYJIBTYPHOTO MPU3HAYCHHS HA0yBa€ aKTyaJbHOCTI B Cy4acHUX
YMOBAax HacaMIepes uepes Te, 110, 3 OAHOT0 OOKY, BOHHU € 00’ €KTOM IrOCHOAAPCHKOT0 BUKOPUCTAH-
HS, @ 3 1HIIOTO — CKJIQJHUKOM JIOBKIJUIS, & TAKOXK € HEBiJ €MHUM €JIEMEHTOM HEPYXOMHX Iam’ si-
TOK YKpaiHu, 0cOONMBUN XapaKTep sIKUX 3aJICKHUTh BiJl CHHTE3y €JIEMEHTIB, SIKi HOTO CKIaJatoTh
(8, c. 116].

BinHoBneHHS 3eMeib iCTOPUKO-KYJIBTYPHOTO MPU3HAYEHHsSI BapTO PO3MVISAATH B TICHOMY
3B’sI3Ky 3 pealOuIiTallier0, PEMOHTOM, PECTaBPALi€I0 PO3TAIIOBAHUX HA HHUX I1aM’SITOK KYJIBTYpPHOT
cnaanmuan. Kpim Toro, OymiBesbHi, MeTIOpaTHBHI, IIJISXOBI i 1HIIT poOOTH, 1110 MOXYTh IPU3BECTH
110 pyHHYBaHHS, 3HUIICHHS YU TOIIKOKEHHS 00’ €KTIB KyJIBTYPHOI CIIAAIIHHU, TIPOBOISTHCS TLITb-
KH TTICJIS TPYHTOBHOTO TOCITIJHKECHHS IIUX 00’ €KTIB KOIITOM 3aMOBHHKIB 3a3HAYCHHUX POOIT.

Jesika cnienmika nmpuTaMaHHa BiIHOBJICHHIO 3eMeJlb IPUPOIHO-3aMOBIMHOTO (BoHY, SIKi
SIBIISIFOTH COOOFO JIUISTHKH CYIIIi 1 BOJHOTO TMPOCTOPY 13 PUPOJTHUMH KOMIUIEKCaMHU i 00’ €KTaMH,
10 MAIOTh OCOONMBY MPHPOTOOXOPOHHY, CKOJIOTIUHY, HAYKOBY, CCTCTHUHY, peKpealiiny i iHmry
[[IHHICTb, IKMM, BIJIITOBITHO /IO 3aKOHY, HAJIAHO CTATyC TEPUTOPIH 1 00’ €KTIB MPUPOIHO-3aIIOBITHO-
ro ¢ouay (ct. 37 3eMenbHOroO Kozekey Ykpainm). OTxe, cnerudika iX BiApOIKEHHS MOIITaTuMe
y BiIHOBJIEHHI IXHBOT 0COOJIMBOI MPUPOJOOXOPOHHOI, EKOJIOT1YHOI, HAYKOBOi, ECTETHYHOI, peKpe-
aniitHOT IHHOCTI, Yepe3 Ky BOHHU 1 Oyl yCTaHOBIEHUM MOPSJIKOM OTOJIOIICHI TEPUTOPISAMH i
00’ eKTaMu IPUPOJHO-3an0BiIHOTO poHay YKpainu. 3 orisay Ha 3MicT cT. 44 3eMeNbHOTO KOIEKCY
VYkpainu, Horo 3eMiIi CKIaJaroThCs i3 MPUPOIHUX TEPUTOPIH i 00 €KTIB (MIPUPOIHI 3aIOBITHUKH,
HAI[IOHAJIbHI TIPUPOHI NapKH, 0iochepHi 3aMOBITHUKH, PEriOHANbHI JaHIadTHI MapKu, 3aKa3-
HUKH, TIaM’TKA TIPUPOIH, 3allOBIIHI yPOUHINA), ITYYHO CTBOPEHUX 00’€KTIiB (OOTaHIYHI cay,
JICHIIPOJIOTIYHI i 300JI0T1UHI TTAPKH, MAPKU-TTaM’ ITKH CaJJ0BO-ITAPKOBOTO MUCTEIITBA).

Sk BimoMo, 00’€KTaM MPHUPOIHO-3AMOBITHOTO (DOHIIy BIIACTHBHH PI3HHW NPABOBUU pe-
xuM. Tax, 3rimHo 3i cT. 3 3akony «lIpo mpupomHo-3anoBinHuil GoHa Yipainu» Big 16 yepBHA
1992 p. Ne 2456—XI1, mprupoAHUMHE TEPUTOPISIMU 1 00’ €KTaMU € MIPUPOIHI 3aNOBITHNKH, Oiochep-
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Hi 3aII0BITHUKH, HAIlIOHAJIBHI MPUPOJIHI ¥ periOHANbHI TaHAMAaPTHI MAPKH, 3aKa3HUKH, TTaM’ ITKH
MIPUPOIH, 3aMMOBIAHI ypouHina. Jlo mMTy4HO CTBOPEHUX 00’ €KTIB Halle)KaTh OOTaHIYHI Ca/id, JICH-
JIPOJIOTIYHI i 300JI0T14HI TAPKH, TAPKU-TIAM ITKH CaI0BO-IIAPKOBOTO MHUCTENTBA. J[OIiIbHO 3Bep-
HYTH yBary Ha Te, IO JaHWW 3aKOH, Ha BiAMIiHY BiJl 3eMEIbHOTO KOJIEKCY, BI/IHOCUTH MaM’SITKH
HPUPOJIH SIK 0 MPUPOJHMX, TAK 1 10 INTYYHO CTBOPEHUX 00’ €KTiB. 3aKa3HUKH, TTaM’SITKU ITPUPOJIH,
OoTaHiuHi caaH, ;[eHz[ponorqui it 300710T14HI nmapKu I mapKu-naM’siTKu cajoBo- TapKOBOTO MFHIC-
TEITBA 3aJICKHO BiJl iXHBOI CKOJIOTIYHOI, HAyKOBOT, iCTOPHKO- KYIBTypPHOI IIHHOCTI MOXYTh OyTu
3aralbHONEPHKABHOTO a0o MmicueBoro 3HaueHHs. [IpupoHi 3amoBi THUKH, 610c<bepH1 3aMOBIJHUKY,
HAIliOHAJbHI IPUPOJIHI MApKK, OOTaHIYHI cajiy, ASHAPONIOTIUHI i 300JI0T1YHI MAPKU 3arajibHOICP-
JKaBHOTO 3HAYCHHS, a TAKOK PETiOHANBHI JTAaHIMA(PTHI MAPKH € FOPUITIHUMA ocodaMu. boraniuni
caJu, NSHIPOJIOTIuHI 1 300JI0TIUHI MapKH MICIIEBOTO 3HAYCHHS i MAPKU-TIAM SITKU CaJJ0BO-TIAPKO-
BOTO MECTEIITBA, BITIOBITHO 10 3aKOHOIABCTBA YKpaiHM, T€XK MOXYTh OyTH BH3HAHI IOPUINIHU-
Mu ocobamu [9].

OCHOBHI BUMOTH JIO OXOPOHHU TPUPOIHO-3a1oBiIHOTO (hoHIy chopMysboBaHi B 3akoHi i
KOHKPETH3YIOThCSl B 3aKOHOJIABCTBI, IO CTOCYETHCS PI3HUX BUIIB TEPUTOPIN Ta 00’€KTIB IBOTO
honmy.

OnHIM 3 OCHOBHHX 3aC001B 30epe:KeHHS 3eMeNb IPHPOAHO-3aTIOBITHOTO (POHTY € BCTaHOB-
JICHHS 3aII0B1THOTO PEKHMY.

Ha »xaib, 3a OCTaHHI POKU MOYACTILIATN BUIMAJKU HEIIJILOBOTO BUKOPUCTAHHS TEPUTOPIit
00’€KTiB IPUPOAHO-3aMOBIAHOTO (POH[Y, IO MPU3BOJUTH J0 ICTOTHOTO IMOTIPIIEHHS SKOCTI 3e-
MeJb JIJaHOi KaTeropii, 10 TaKo)K CTBOPIOE 3arpo3y Ul MPUPOJHUX KOMIUIEKCIB 1 00’€KTiB, fKi
MAalOTh OCOOJHBY MPHUPOIOOXOPOHHY, CKOJIOTIUHY, HAYKOBY, €CTCTUYHY, PeKpealiiiHy i iHmry miH-
HicTb. OTXXe, BIIHOBJICHHS OCOOIHMBOI IPHUPOAOOXOPOHHOI, SKOJOTIYHOI, HAYKOBOI, €CTETHYHOT,
peKpeariiftHol IIHHOCTI 00’€KTIB MPUPOIHO-3aMOBIAHOTO (OHY Oye BigOyBaTHCS HacaMmIiepes
4yepes BiJIPOIKCHHS 3EMETb.

BinmopkeHHs 3eMenb pekpealiiftHoro Mpu3HadeHHs, K 3a3HadueHo B CT. 50 3eMeIbHOTO KO-
JIeKCy YKpaiHu, MOJIsiTae y BIIHOBJICHHI TXHIX BIIACTHBOCTEH JUIs 3a0e3IeueHHs opraHizarii BiJi-
MOYMHKY HACEJICHHS, TYPU3My Ta MPOBEACHHs CIIOPTUBHUX 3axoniB. OCHOBHUM YHHHHUKOM Bif-
HECCHHS 3eMENIbHHUX AUITHOK 0 3eMeNb 3a3HAUCHOI KaTeropii € MOXIIHMBICTh iX BUKOPHUCTAHHS
JUIS BUIIe3a3HaYeHUX 1tel. Sk cmymHo 3ayBakye H.I. [aniii, mpoOiema 3aKOHOIAaBYOTO 3aKpi-
TUICHHS 3aXO0/1iB IIPABOBOI OXOPOHHU 3eMEJb PEKPEAIifHOTO MIPU3HAYCHHS € HE JIUIIIE OJJHUM i3 Tep-
CIICKTUBHHX 3aBJIaHb 3¢MEJIbHOTO 3aKOHOAABCTBA, ajie 1 MEBHUM €TAaloM Ha HUBIXY 0 HOOYI0BH
JEMOKPAaTHYHOI 1 CHIIBHOT JIepKaBH, 3MATHOI OXOPOHATH 1 3a0e3IedyBaTy BUTBHUNA JOCTYI 10 3e-
MeNb KO)KHOTO TPOMAJSTHHHA ISl peajizamii Horo 0COOMCTHX AYXOBHHUX i COIIaJbHUX MOTPEO.
BomHodac HaykoBeIb IiJKPECITIOE, 10 TOHATHOPMOBE HABAHTAXXCHHS HA 3eMIII PEKpealiiiHoro
MpU3HAYCHHS HE TUTBKH 3HIDKYE SKICTh Ta €(PEKTUBHICTE BiIIOYMHKY, ajie i IPU3BOAUTH A0 AeTrpa-
JIaIlil 3eMelb, BTpaTH HUMHU (YHKIIOHATBHUX sikocTeit [10, ¢. 120].

OaxiBmi 3BEPTAIOTH YBAry HA 3HAYHY KUTBKICTh TTOPYIIEHb ¥ MEKaxX TCPUTOPiH, Mpru3Hade-
HUX JJIS1 OpraHizamii BmHOqI/IHKy HaceJeHHs. BogHoYac eKolorivHi acmeKTH € MepIIopsIHIMHI
JUTS 3eMeJTb 3a3Ha4eHo1 kareropii [11, c. 42].

JlolinpHO 3ayBaXKUTH, IO MPaBOBa OXOPOHA 3€MeNb JIaHOi Kareropii 3abesnedyeTbes
Hacamrepe] 3a00pOHOI0 JisUIBHOCTI, IO MEePEIIKOKAE a00 MOXKEe TIEPEIIKOKaTH BUKOPUCTAHHIO
X 3a IPU3HAYCHHSIM, & TAKO’K HETaTUBHO BIUIMBAE a00 MOXE BIUIMHYTH HA MPUPOIHUI CTaH X
3eMenb (CT. 52 3eMeNbHOTO KOACKCY).

HasiBHi nesiki 0COOMMBOCTI y BiJTHOBJICHHI 3€MeNb BOJHOTO (POHIY, IO SKHX, BIJIITOBITHO
110 3eMeNBbHOTO KOJICKCY, HaJIekaTh 3eMIIl, Ha SKHX €: a) MOps, piUKd, 03epa, BOJOCXOBHUIIIA, 1HIII
BOJIHI 00’€KTH, 00JIOTA, a TAKOX OCTPOBH, HE 3aMHATI JiicaMH; 0) MpHOEPEkKHI 3aXMCHI CMYTH
B3JIOBXX MOPIB, pIYOK Ta HABKOJO BOJOWM, KPIM 3eMelib, 3aiHITHX JIiCaMH; B) TIAPOTEXHI, 1HIII
BOJIOTOCITOJIAPCHKI CITOPYIN Ta KaHAJIH, & TAKOXK 3eMJTi, BUIUICHI I CMyTH BiJIBEICHHS ISl HUX;
r) OeperoBi CMyrs BOJHHUX IUIAXIB; T) MTYYHO CTBOPEHI 3eMEJbHI TUISSHKH B MEKaX aKBaTOPii
MOpChKUX TOPTiB (cT. 58). sl CTBOpEHHS CHPHUSATIMBOTO PEXKHMY BOTHHX 00’ €KTIB Y3I0BXK
MOpiB, HABKOJO 03€p, BOIOCXOBHUII Ta IHIIUX BOJONM BCTAHOBIIOKOTHCS BOJIOOXOPOHHI 30HH,




Exonoziune npaso

PO3MIpH SKHX BH3HAUAIOTHCS 32 MPOEKTaMH 3eMiieycTporo. Sk ciymHo 3a3Hadae B.I. Topuees,
3aKOHOJ/IaBCTBOM 3aIPOBaPKEHUH TPABOBHI PEKUM 0OMEKEHOT rOCIOAapChKOT MiSUTBHOCTI MO0
BHUKOPHCTAHHS 3eMENIFHUX TUITHOK 3€MENb BOTHOTO (hOHAY, 3aHHATHX MPUOCPEKHUMH 3aXUCHAIMHI
CMyTaMH, BOJOOXOPOHHUMHM 30HAMH I IHIIUMH 30HAMH Ta cMyrami [12, c. 440]. [IpaBoBuii pe-
UM 00MEXKEHOT TOCTIOAAPCHKOT NiSTIPHOCTI BUILJIMBAE 31 3MICTY CT. ¢T 60—64 3eMeIbHOTO KOICKCY
VYkpainy, cT. cT. §7-93 Bognoro xoznekcy YKpa1HH [13] nocraHoBu KaOinery MlHlCTplB VYkpainu
«IIpo 3aTBEPUKCHHS Hopﬂzu(y BU3HAUYEHHS PO3MIpiB 1 MEX BOJIOOXOPOHHUX 30H 1 PEKUMY BECH-
HSI TOCIIO/IaPCHKOI JisUTbHOCTI B HUX» Bij 8 TpaBHs 1996 p. [14].

B.B. KoHOHOB, IOCTIKYIOYH TIPABOBUI PEKUM 3eMEb MPUOCPEIKHUX 3aXUCHUX CMYT,
JOXOIUTH BUCHOBKY, IO HUM € BCTAHOBJICHUI HOPMaMH IpaBa B MEKaxX BU3HAYCHOI HA MiJICTaBl
MIPOEKTIB 3eMIICYCTPOIO TEPHUTOPii OCOOIMBHUIT MOPSIOK BUKOPUCTAHHS 3EMEIBHUX NUISHOK 3€M-
JICBIIACHUKAMH 1 3EMIIEKOPUCTYBAYaMH 3 JIOTPUMAHHSM CIIEIaIFHOTO PEKUMY TOCHOIAPCHKOI Ta
HIIOI iSTBHOCTI, HpaBOBl 3aCajiil OXOPOHH i VIIPaBIIHHS IIUX 3€MeJb, a TAKO)K BCTAHOBIICHHS
CTeliabHOI IOPUINYHOI BiJIIOBITATBHOCTI 32 HOTO MOPYIIEHHS, II0 3a663neqy€ OXOpOHY BOJI-
HUX 00’ekTiB. KpiM TOro, HayKOBeIlb CIIYIITHO 3a3HaYaE, 10 KIHIIEBOO METOI0 3eMJICYCTPOIO IOI0
MpUOEpeKCHUX 3aXUCHUX CMYT € HC TUIBKM IX BU3HAUYCHHs, a U mepeabadeHHS 000B’SI3KOBHX
JUTS 3eMJICKOPUCTYBaUiB 1 3eMJICBIACHUKIB 3aXO/IiB 11010 Y3TOHKEHHS IXHBOT JIISTTBHOCTI B MEXKax
[UX TEPUTOPIH i3 3aKPIIVIEHUM Y 3aKOHOJABCTBI PEXUMOM CIENiadbHOI TOCIIOAAPCHKOI Ta 1HIIOT
nistmeHOCTI [15, c. 4].

OcCTaHHIM YacoM TPAIUISIOTHCS BUIAAKH 3aCMi4€HHS MOOYTOBMMH BiIXOJAaMH BOJOOXO-
POHHHX 30H 1 MPHOEPESIKHUX 3aXUCHUX CMYT, BUKOPHCTAHHS 1X JJISI TOPOIHHIITBA TA BUITACAHHS
XyloOu, 0 COPUYXHSIE BKpail HETaTHBHUH BIUIMB HA CTaH HE TUIBKH 3¢MEJb, alie i BiAMOBITHUX
BOAHUX 00’ €kTiB. OTXKE, HEOOXIIHICTH BIJTHOBIIEHHS 3€MEJIb MA€ TICHHUH 3B 30K 13 3a0€31IeUeHHAM
OXOPOHH BiJl 3a0pyTHEHHSI Ta 3aCMIYEHHS BOJIHUX 00 €KTIB Ta 30€peKESHHSAM 1X BOJHOCTI.

Jlesiki 0cOOMMBOCTI Ma€ 1 BITHOBIICHHSI 3¢MEJTb POMHUCIIOBOCTI. 3T1IHO 3i CT. 65 3eMeTbHOTO
KOZEKCY YKpaiHu, 3eMIISIMH TPOMHCIIOBOCTI, TPAHCIIOPTY, 3B SI3KY, CHEPTeTHKH, 000POHH i iHIIIOTO
MIPU3HAYCHHS BU3HAIOTHCS 3€MEIIbHI JIIJISTHKH, Ha/IaH! YCTAHOBJICHUM IOPSIKOM IiAIPHEMCTBAM,
YCTaHOBAM Ta OpraHi3aIlisM Il 3MIHCHEHHS BiJIIOBITHOT AisTEHOCTI.

[Tigkpecnumo, o 3emiTi POMHUCIOBOCTI € OKPEMHUM BHJIOM Y CKJIa/Ii BUINE3a3HAYCHOT KaTe-
ropii 3eMernb. BianoBinHO 10 cT. 66 3eMenbHOTo KoJeKCy YKpaiHu, 10 HUX HaJlesKaTh 3eMIIl, Ha/laHi
JUTS pO3MIIICHHS i eKCITyaTalii OCHOBHUX, MiJICOOHMX 1 JOMOMIXXHHX Oy/iBeJb 1 CIIOpYI MPOMHC-
JIOBHX, MPHUYOA00YBHHX, TPAHCIIOPTHUX Ta 1HIIKX MiJIPUEMCTB, iXHIX MiA i3HUX LIUILXIB, 1HXKe-
HEPHUX MEPEeXK, aMiHICTpaTUBHO-IOOYTOBUX Oy/iBelsb, iHIIUX criopyd. OTKe, OCHOBHE IIJIbOBE
MIPU3HAYCHHS 3¢MEITb IIPOMICIOBOCTI MOJISATAE B TOMY, IO BOHH BUKOPUCTOBYIOTECS 200 MpH3HA-
YeHi JUId 3a0e3MeUeHHs JISUTbHOCTI MMPOMUCIIOBHX IMiIIPUEMCTB, a TAKOXK CeKCILIyatailii 00’€KTiB
MIPOMHCIIOBOCTI. 3a3HaueH1 3eMJTi HaifuacTille 3a3Hal0Th HETAaTHBHOTO BIUIMBY ITOPIBHSHO 3 1HIIH-
MU BHJIaMH 3eMelb. ToMy cy0’eKTH 3eMEJIbHUX BIHOCHH 30008’ s13aH1 3[IIHCHIOBATH iX OXOPOHY Ta
BITHOBJICHHSI HAMO1IbII IHTEHCUBHO.

Crenudika 3eMenb MPOMHUCIOBOCTI MMOB’s3aHA 3 THM, IO PO3MIPH 3eMEIbHUX JIISHOK,
0 HAJIAIOTHCS NI BIIMOBITHUX I1JIeH, BU3HAYAIOTHCS BiIMOBITHO JIO 3aTBEP/KCHUX YCTaHOB-
JICHUM TIOPSIKOM JIepKaBHUX HOPM 1 IMPOEKTHOI JOKYMEHTamii, a BiABEICHHS 3€MEJIBbHUX Ji-
JISTHOK 3):[iﬁCHfoeTLcs1 3 ypaxyBaHHAM YeproBoCTi X OCBOEHHA. HamaHHA 3eMeNbHUX AUISHOK
JUIst TOTpeO, OB’ sI3aHUX 13 KOPUCTYBAHHAM HaJIpaMH, MPOBOUTECH micis oq)opMneHHﬂ ycTa-
HOBJICHMM TIOPAIKOM NPaB KOPUCTYBAHHS HaJpaMu i BIHOBJICHHS 3€MEJb 3TiTHO i3 3aTBep-
JOKEHUM BiJIMIOBIIHUM pOOOYHM MPOEKTOM 3EMIICYCTPOIO Ha PaHIlle BiNMPalbOBAHUX ILIOIMIAX
y BCTaHOBIICHI CTPOKH.

JOIITBHO MiAKPECITUTH, IO BIAHOBICHHS 3eMeIb Oe3I10CepeIHbO BIUTMBAE Ha IKICHUH CTaH
miciB. BianosigHo 70 JlicoBoro kojekcy YKpaiHu, BIITBOPEHHS JIICIB 3IHCHIOETHCS UISAXOM iX
BIJTHOBJICHHS Ta Jicopo3BeAieHHs (4. 2 cT. 79) [16]. 30kpeMa, BIHOBJICHHS JIICIB 3MIHCHIOETHCS
HAa JIICOBUX JIIJITHKAX, 10 OyJIM BKPHUTI JIICOBOIO POCIMHHICTIO (3pyOH, 3rapuina tomio). Jlicopos-
BEJICHHS 3JIIHCHIOETHCS HA TIPU3HAYCHUX TSI CTBOPEHHS JIICIB 3€MIISIX, HE BKPUTHX JIICOBOIO POC-
JIMHHICTIO, HACaMIIepel HU3bKOMPOAYKTHBHUX Ta HEMPUIATHUX JJIsl BAKOPHCTAHHS B CITbCHKOMY
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TOCIIONAPCTRI (SIpH, OATKH, MICKH TOIIIO), Ha 3eMJISIX CUTLCHKOTOCIIOAAPCHKOTO MPU3HAYCHHS, BHTi-
JICHUX ISl CTBOPEHHSI MTOJIC3aXMCHUX JIICOBUX CMYT Ta IHIINX 3aXHCHHUX HACA/KCHb.

OTKe, TOCSATHEHHS ONTUMAIIBHOI JIICHCTOCTI SIK METH BIJITBOPCHHS JIiICIB MOYKJIMBE 3aBIISIKU
BiJTHOBJICHHIO JICTPAJI0BAaHUX 1 MAJIOMPOJYKTUBHUX 3€MEIlb CIITbCHKOTOCIIONAPCHKOTO MPU3HAUCH-
HSI [UTAXOM X KOHCepBaLlii Ha BU3HAYCHMIT TepMiH. MaeThest mpo micopo3Beienns K ofHy 3 Gopm
BiZITBOPEHH JIICIB.

O4eBHIHO, IO 3aXO/IH MiIBUIICHHS POMIOYOCTI IPYHTIB MAIOTh ICTOTHE 3HAUCHHS JJIs ITi]I-
BUIIIEHHS MPOAYKTUBHOCTI JIiciB. BapTo 3a3HaunTH, 1110 B JlicoBoMy KoAeKci, cepell IHIIOro, H1eTh-
sl 1 Ipo MOJIMIIEHHS SKICHOTo cTany JiiciB. Tak, BiAmoBigHo 10 cT. 84 JlicoBoro konekcy Ykpainu,
3 METOIO MOMIMIICHHS SKICHOTO CKJIAJy JICIB, IX 03JOPOBICHHS, TOCHICHHS 3aXHCHUX BIACTHBOC-
TeH BJIACHUKH JIICIB Ta MOCTIHHI JIICOKOPUCTYBadi 3/1IHCHIOIOTH JICOrOCIOAapPChKi 3aX0nu (pyOKH
JIOTJISLTY 3 JIICOM, CaHIiTapHi pyOKH, JIICOBIIHOBHI PyOKH B JIepeBOCTaHAX, 110 BTPaYar0Th 3aXUCHI,
BOJIOOXOPOHHI 1 1HII KOPUCHI BJIACTUBOCTI, pyOKH, OB’ SI3aHi 3 PEKOHCTPYKITIEFO MATOIIIHHAX MO-
JIOAHSKIB 1 TIOXITHUX JIepeBOCTaHIB TOm0). OTKe, TEPMIH IOMIIMIICHHS SKICHOTO CKIIAY JICiBY
JIOPIBHIOE TEPMiHY «BIJTHOBJICHHS SKICHOTO CKJIAJTy JIICIB» Y pa3i BTpaTH HUMH 3aXHCHHUX, BOJOOXO-
POHHUX Ta iHIINX KOPHUCHUX BIACTHBOCTEH, 3MIMCHEHHS pyOOK, IMOB’S3aHUX 13 PEKOHCTPYKIII€IO
MAaJIOI[IHHUX MOJIOJHSIKIB 1 IOX1THUX JAEPEBOCTaHIB.

HeoOxigHO aklleHTyBaTH yBary Ha TOMY, IO 3eMJIi 3a11acy TaKoX MOTPeOyIOTh BiTHOBJICHHSI.
3a3HaucHi 3eMeNbHI JUISTHKY, TepeOyBaoun B Jep:kaBHiil a00 KOMyHaIbHIl BIaCHOCTI, 3a0e3medy-
104X IyOJTivHI 1HTepecH, MOBUHHI MPUHOCUTHU BIAMOBIAHMIA 10Xia. [IpoTe 3a3Buy4aii BOHU € 3eMJIs-
MU 3 HU3BKOIO POJIOYICTIO Ta MOTPEOYIOTh T1APOTEXHIUHOT Memioparii.

BucnoBkn. CporogHi Ha3piga HEOOXIIHICTE pPO3pPOONEHHS W YXBAJICHHSI OKPEMOIO
3axkoHy «IIpo BiIHOBICHHS 3eMEIbY, B SIKOMY JOLIIBHO MEePea0auuTH OCOOIMBOCTI BiTHOBICHHS
3eMelIb PiI3HUX KaTeropii. SIk MiHIMyM Ha 4aci — BHECEHHS 3MiH JI0 YHHHOTO 3eMEJIBHOTO KOJICKCY
IO/I0 3aKPIMJICHHS BU3HAYCHHS BIJTHOBJICHHS 3¢MeJb Ta HOTO 3aXOIiB.
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PEKYJBTUBALIA AK ®OPMA BITHOBJIIEHHS
SKICHOT'O CTAHY U IIIBUIMEHHSA IPOAYKTUBHOCTI 3EMEJIb
JICOT'OCIIOJJAPCBKOTI'O ITPU3HAYEHHSA

CTarTIO IPUCBSTYCHO OCOOIUBOCTSM PEKYJIBTHUBAIIIT 3€MEJb JIiICOTOCIONAPCHKOTO
MPU3HAYCHHS K OJHIH 13 (POPM BITHOBJICHHS 1X SKICHOTO CTaHy W MiABHICHHS MTPO-
JOyKTUBHOCTI. [IpoaHasizoBaHO MUTaHHS PEKYJIBTUBALIT 3eMeJIb JIiCOr0CIOAAPCHKOr0
MPU3HAYCHHSI, SIKI € HEIOCTAaTHhO BPETy/IbOBaHI YMHHUM 3aKOHO/[ABCTBOM.

Kniouogi cnosa: pexynvmusayisi, 0XOpOHA, 3eMeNbHI PeCYPCU, 3aX00U, BIOHOBIECHH.

Cratps MOCBSIIEHa 0COOCHHOCTSIM PEKYJIBTUBAIINN 3€METb JICCOX03HCTBEHHOTO
Ha3HAYCHUs] KaK OTHOM M3 (OPM BOCCTAHOBJIICHHUS MX KaUECTBEHHOTO COCTOSHUS U
MIOBBIICHUS TTPOU3BOAUTEIBHOCTH. [IpoaHaIM3upoBaHbl BOTIPOCH! PEKYJIBTHBAINN
3eMeJIb JIECOXO3SIHICTBCHHOTO HAa3HAYEHHs, HEJOCTAaTOYHO YPEryJIHpPOBAHHBIC MCH-
CTBYIOIIMM 3aKOHO/IATEIbCTBOM.

Kniuegvie cnosa: pexynomusayus, OXpanda, 3eMeibHble pecypcbl, MEPONPUSMUSL,
60CCMAHOBIEHUE.

The article is devoted to the features of re-cultivation of forestry lands as one of
the forms of restoration of their qualitative state and productivity increase. The issues
of re-cultivation of forestry lands, which are insufficiently regulated by the current
legislation, are analyzed.

Key words: reclamation, protection, land resources, measures, restoration.
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BCTyIl. 3a paxyHOK TOJIMIICHHS TMPUPOJHAX BIIACTHBOCTEH IPYHTY, & TaKOK €(peKTHBHO-
ro Ta paI_IIOHaJILHOFO BUKOPHCTAHHS 3eMelb mcorocnonapcr)lcoro TPHU3HAYCHH, T ABHUIITYETHCS
ix mpoxykTHuBHICTE. [IpoTe mesKi BUAM MiSUTEHOCTI JIOAWHH TMPU3BOIATH 10 TTOTiPIICHHS IPOIYK-
THUBHOCTI 3€MeJIb JIICOTOCTIOIAPChKOTO MPU3HAYCHHS — 1€ TOCTIOIapChKa JisUTbHICTh, BHI0OYBaH-
HSl KOPHCHUX KOTAJINH; BUPYOKa J1iciB; BUHUKHEHHS 3BAIUII; TOIIO. OTXe, 0COOTMBOTO 3HAYCHHS
HaOyBarOTh MUTAHHS IIOAO 3AIMCHEHHS 3aXOJiB, CIPSIMOBAaHMX HA MOMIMIIEHHS SIKICHOTO CTaHy
3eMellb JiCOroCMOAAPCHKOr0 MPU3HAYCHHS Ta MiABUIIEHHS IX MPOXyKTUBHOCTI. OfHiero 13 hopm
BIJIHOBJICHHSI SIKICHOTO CTaHy H HiIBHINCHHS MPOIYKTUBHOCTI 3eMeJb 3a3HA4CHOI Kareropii €
PEKYIBTUBALLLS, TPABOBI MPOOIEMH LIONO 3IIMCHEHHS SKOI € aKTyaJbHUMH B CYYaCHHX YMOBAaXx.
Cepell BITYM3HSHHX HAyKOBIIB HEOOXimTHO BHOKpeMuTH mpami 3 1iei Ttemu [1.d. Kynmamua,
A.JI. MiciakeBuy, T.B. Jlicosoi, H.C. I'aBpwurir.

IMocranoBka 3aBaanHsi. METOIO CTATTi € BUBYCHHS HU3KU IIUTaHb IIPAaBOBOTO 3a0€3MeUCH-
HS pEKYJIBTHBALIS 3eMelTb SIK (DOPMU BiTHOBJICHHS SIKICHOTO CTaHY # ITiIBUIIICHHS TIPOJYKTHBHOCTI
3€MelTb JIiCOTOCTIONAPCHKOTO MPU3HAYCHHS.

Pe3yabraTn nociaimzkeHHsi. Benmukux MONIKO/DKEHB 3a3HA€ 3eMJIsl B Tporieci BUI0OyBaH-
HSl KOPUCHUX KOTNAJIMH, 30KpeMa Yy BIIKPUTHX PO3poOKax. 3HAUHUX MOPYIICHb 3a3HAIOTH 1 3eM-
7, Ha SIKUX MPOBOATH TCONIOTOPO3BiMyBaIbHI poOOTH. binbIla yacTHHA TaKUX 3e€MeTb MOTpedye
MIPOBE/ICHHS JIOKOPIHHUX 3aXOJiB MO0 BiJHOBIEHHS POMIOYOCTI, a OKpeMi IIJISHKH MOBHICTIO
BTPa4aloTh MPUPOAHY POIIOYicTh. HeraTuBHUI BIUIMB HA MPUPOY, III0 BUHUKAE B MPOIIEC] BUJIO-
OyBaHHs KOPUCHUX KOIAJINH, He 00MEKY€EThCS MOPYIIEHHSIM TEPUTOPIi Ha MicHi 6e31m0cepeHbOTO
po3pobienns poxoBuil. Kap’epu, BiBajau Ta iHII €IEMEHTH IMPOMHUCIOBOTO KPAEBUAY MOXKYTh
OyTH uKeperoM 3a0pyaHeHHs: atMocdepH 1 BOJOIM, BAHUKHEHHS epo3ii IpyHTY Tormo. [IpoBeneH-
HS TIPHUYKUX POOIT 3yMOBJIIOE MOTIPIICHHS T1IPOJIOTTYHOIO PEKUMY Ta IHIIMX MPHUPOTHUX YMOB
CYMDKHUX IDIOII, IO TPH3BOIUTH A0 3HWKECHHS BPOXKAHHOCTI CUTHCHKOTOCTIONAPCHKUX KYIBTY,
3MEHIIICHHS TPUPOCTY JAepeBuHH TotIO [ 1, c. 25].

Hal0inpir cyTTeBHX Ta BaKKOBIIHOBIIIOBAILHUX 3MIiH MPUPOJHHUM JaHIIIadTaM 3aBIae
TipHAYa TIPOMHUCIIOBICTh, OCOOIMBO BIAKPUTHH CHOCIO po3p0o0OK POAOBHUIIL. 3aCTOCYBaHHS IIHOTO
croco0y MPU3BOIUTS JI0 3HUIICHHS (PITOIICHOTUYHHX, 3001IEHOTUYHUX, ITPYHTOBHX, JTITOJIOTIYHUX,
reoMop(ONOriyHKX i TiAPOKITIMATHUHMX CHCTEM. IXHill cKyaj Ta cTpyKTypa HabyBaroTh SKiCHHX
npsMUX i onocepearoBaHUX 3MiH. IlopynryloTbes BCi BUIM MaTepialbHO-EHEPreTHYHOTo 00Mi-
HY — MiHEpaJIbHOTO, BOJAHOTO, IOBITPSHOTO Ta 010reHHOT0. HeraTMBHOTO BILTUBY 3a3HAIOTH 1 MPH-
JerIi 10 p03p06J'IeHI) 3eMJIi, ajpKe OanaHc rpyHTOBI/IX BOJI MOXKE TOPYIIYBAaTUCS Ha 3eMEJIbHUX
miomax, ki y 25 pa31B OlbImi 32 TLIOILY CaMOTO Kap’epa [2, c. 54]

3HayHi DO OB Ta JICIB, SKi CTaTH TIOIIKO/DKCHAMH i gac z[06yBaHH${ KOPHCHHX KO-
TAJIMH Ta 3aiHATHMH TIOPOJHUMH BiJIBaJaMHU Kap’€piB Ta IIAaXT, 30JI0BiIBAJIAMH, BIIXOIaMH IIPO-
MHCJIOBOTO BUPOOHUIITBA, HE TUTHKH 3MECHIIYIOTh KOPUCHY IDIOITY IS JIICOTOCIIONAPCHKHX 1 CLITh-
CHKOTOCTIOZIAPCHKUX 3€METb, alle € HeOS3MEeUHUM JKEPETIoM epo3il Ta 3a0pyIHEHHS BOJ 1 IPYHTIB
MPUJIETITUX TepUTOPii [3, c. 156].

Oco0MMBO BXKIIMBUMH TSI 3a0€31IEYCHHST OXOPOHH, BIIHOBIICHHS STKOCTEH 1 TPOyKTHBHOC-
Ti 3eMeJIb JIICOTOCTIOIAPCHKOTO MPU3HAYCHHS, € 3aXO0H M0JI0 PEKYJIBTHBALlIT 3eMenb. STk HeoHO-
Pa30BO MiAKPECTIOBAIOCS B JITEpaTypi, 3aX0JaMU PEKYJIbTHBALlIT MAIOTh OXOTITIOBATUCS HE JIMIIE
3eMJIi CiIbCHKOTOCTIOIAPCHKOTO TIPU3HAYEHHS, a ¥ 3€MJIl 1HIIMX KaTeropii (BogHoro (oHIy, Jico-
TOCIOJIAPCHKOTO MIPU3HAYCHHS, )KUTIIOBOI Ta TPOMaJIChKOT 3a0yJ0BH, peKpealliiHOro mpu3Ha4eHHs,
03/10pOBYOTO MPU3HAYECHHS, TPOMHCIOBOCTI TOWIO). [IpoTe B UNHHOMY 3eMeNbHOMY 3aKOHOAABCTBI
HEIOCTATHBO BPETr'YJIbOBaHI MUTAHHS [IOI0 OCOOIUBOCTEH MIPOBEICHHS PEKYIBTUBALIIT 3eMEITBHUX
IUITHOK Ha Pi3HHUX KaTeropisx 3emens [4, c. 77].

[TpoBeneHHsT peKyIIbTHBAIl 3eMeNb CHPSMOBAaHE Ha BIIHOBJICHHS HE JIMIIC IPYHTOBOTO
TIOKPHBY, & i MPOIYKTUBHOCTI MOPYIIEHUX 3eMeJb, IIOJIIIICHHS IX cTaHy. 3TiIHO 3i CT. 52 3aKoHy
VYkpainu «I[Ipo 0xXopoHy 3eMerb» PeKYJIbTHBAIIl MiUIATat0Th 3€MJIi, SKi 3a3HAIHA 3MiH Y CTPYK-
Typi penbedy, eKOJIOTIYHOMY CTaHl IPYHTIB 1 MATEPUHCHKHX MOPIJ] Ta B T1IPOJIOTIYHOMY PEXHMMI
BHACJIIJIOK TPOBEJICHHS TiPHUYO0M00YBHHX, T€OJIOTOPO3BiAyBaIbHAX, OYIiBEIBHUX Ta IHIIMX PO-
0iT. 3eMenbHUN KOJIeKC YKpalHH BU3HAYAE PEKYJIBTUBAIIIO MOPYIIEHUX 3eMelb SIK KOMIUIEKC Op-
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TaHi3allfHAX, TEXHIYHUX 1 010TEXHOJIOTIYHHX 3aX0]1iB, CIIPIMOBAaHUX Ha BiTHOBJICHHS IPYHTOBOTO
MTOKPHBY, TOMIIIIICHHS CTaHy Ta MPOITyKTUBHOCTI TOPYIICHHX 3eMeTb.

[opymeHns 3eMemb — 1€ MPOoIIeC, IO BiIOYyBAETHCS i 9ac BI/mo6yTKy KOPHUCHHX KOTIAJINH,
BHKOHAHHS T€0JIOTOPO3BiTyBalIbHHUX, BHIIYKYBATbHHX, 6y;[13enLH1/1x Ta iHIIUX POOIT 1 MPUBOIKUTH
JI0 TIOPYIIEHHS TPYHTOBOTO TMOKPHBY, T1APOJIOTIYHOTO PEKUMY MICIIEBOCTI, YTBOPEHHS TEXHOTCH-
HOTO penbedy Ta IHIINM SKICHUM 3MiHAM CTaHy 3eMelb. Y CHelianbHil JiTepaTypi MOpyIIeHHS
3eMeNib PO3MVISINAEThCA SIK JIil, BHACIIZOK SIKUX 3€MIII BTPadaroTh rOCIOAapChKy IIHHICTH a0o €
JOKEpEeJIOM HEraTUBHOTO BILUTUBY Ha HABKOJIMIIIHE CEPEOBHILE Y 3B A3KY 3 IOPYLICHHSIM IPYHTOBO-
IO MMOKPUBY, T1IPOJIOTIYHOTO PEKUMY Ta YTBOPEHHSI TEXHOITCHHOTO peibe(dy B pe3yibTari Tocro-
JIapchbkoi MisuTbHOCTI. OTIKE, TOPYHICH] 3eMJTi — IIe TaKi, [0 BTPATWIN Y 3B’SI3KY 3 IX TOPYIICHHIM
MEPBICHY rOCMOIAPCHKY IIHHICTh 1 € JKEPEJIOM HEraTUBHOTO BIUTMBY Ha JTOBKIJLJIS.

Bubip HampsiMy peKyJIbTHBAIlT 3a3BHYUAl TAMOPSIKOBYETHCS €TUHIN METi — palioHaIbHO-
My Ta ¢()eKTHBHOMY BHKOPHUCTAHHIO 3€MEIIbHUX PECYPCiB, CTBOPEHHIO JTaHIIIADTIB, K1 BIIMOBI-
Jaii O TOCIOIapChKUM, €KOJIOTIYHUM Ta CaHITApHO-TITEHIYHUM TOTpedaM cycmiibeTBa. Hampsim
BH3HAYAETHCA 3 ypaxyBaHHSAM IPHPOAHUX YMOB JOBKIJUIS, CKJIATy BiBAJBHHUX I'PYHTOCYMIIIEH,
3a0e3IMeueHOCTI X eJIeMEHTaMH MiHEPaJILHOTO JKUBJICHHS Ta BOJIOTOHO [S].

AJL. MiciHkeBWY, AOCTIKYIOUH KATETOPII0 «PEKYJIbTUBAIlS 3E€MEIbY», MPOIOHYE PO3y-
MITH 1 SIK 36MEJIbHO-TIPABOBY Ta €KOJIOTIYHO-TPABOBY KATETOPiI0, IOPUIUYHA TPUPOJIA SKOI Ma€e
PO3KpHBATHUCS KPi3h NPU3MY 3aKOHOAABYO 3aKPIMVICHUX MPABOBUX BUMOT I110JI0 BUKOHAHHS BCiMa
cy0’eKTaMu 3eMeJIbHUX MMPABOBIIHOCHH 3aXO0/IiB, CIIPSIMOBAHHX HA palliOHATbHE BUKOPHCTAHHS Ta
OXOpPOHY 3eMeJlb, BU3HAYECHHS NpaB 1 000B’S3KIB BIACHHUKIB 3eMJI1 Ta 3€MJIEKOPHCTYBAviB 11100
BIITBOPCHHSI POAIOYOCTI 3eMJi, ii MaHTAPTHOI CTPYKTYpH, (POPMYBaHHS EKOJOTIYHOT MEpEKi,
CTBOPEHHS ITPOCTOPOBO-TEPUTOPIANBEHOTO 0a3UCy AJISl PO3MIIICHHS BHPOOHHUIITBA, MICIb PO3ce-
JICHHS JIFOZICH, CTBOPEHHSI PEKpEealliifHAX Ta 3aIl0BITHIX TEPUTOPIH TOIIO. SIK CIYIIHO MMiIKpeCcTIoe
aBTOP, PEKYIETHBAIIIIO MOKHA PO3IVISIIATH Y PI3HUX aCTIEKTaxX, Cepesl SIKMX BaXKIIMBUM € BH3HAYCH-
HSI TIOHATTSI PEKYJIBTHBALII] 3eMelTb SIK FOPHINTHOI KaTeropii 3 oIy Ha HETOCKOHANICTh YHHHOTO
3eMeJIbHOTO0, arpapHOTO Ta €KOJIOTIYHOTO 3aKOHOABCTBA MO0 PO3YMIHHS IPUPOIN IILOTO TePMi-
Ha y KOHTEKCTI CyYaCHUX peaiii BUKOPUCTAHHs Ta OXOPOHH 3emii [6, c. 107-108].

PexynpruBaliisi 3emMenb € CKJIQJOBOK YAaCTHMHOK TEXHOJOTIYHHUX IPOIECIB, MOB’SI3aHUX
3 MOPYUICHHSIM 3eMenb. Po3poOIeHHs MPOEKTIB PEKyNbTUBALI] MOPYIICHUX 3€MeNIb Ma€ MPOBO-
JIUTHUCS 3 YpaXyBaHHSM TaKUX YUHHHUKIB: IPUPOIHUX YMOB paiioHy (KJIIMaTHYHUX, TCONOTIUHUX,
TiAPOJIOTiYHUX); PO3TALIYBaHHS MOPYUIEHOT JUISHKU; MEPCIEKTUBU PO3BUTKY pailoHy p03po601<‘
(hakTHUHOrO 200 MPOTHO30BAHOIO CTAHY MOPYLICHUX 3€MEeIb 0 MOMEHTY peKyJIBTI/IBaHII (o,
(OpMHU TEXHOTEHHOTO PEIbERY, CTYICHS TPUPOJIHOTO 3aPOCTAHHSA, CY4aCHOTO i TEPCTIEKTHBHOTO
BHKOPHCTAHHSI TIOPYIICHHX 3EMEJTb, HAsIBHOCTI POAFOYOTO mapy rpyHty Ta MOTCHIITHO POIIOUNX
TOpiJI, IPOTHO3Y PiBHS TPYHTOBHX BOII, IITOTUTCHHS, epOSII/IHI/IX Hpouec1B piBHS 3a0pyIHEHHS
rpyHTy) TOCTIOIAPCHKUX, COLiaTbHO-CKOHOMIYHHX 1 CaHITapHO-TITiCHIYHUX YMOB paiOHy po3-
MIIIEHHS TMOPYIICHUX 3eMeJTb; TEPMiHy BUKOPHCTAHHS PEKYIGTHBOBAHMX 3€MENb 3 yPaxXyBaHHIM
MOXKITIBOCTI TTOBTOPHUX TOPYIICHB; OXOPOHH HABKOJUIIHBOTO CEPEIOBHIIA Bi 3a0pynHeHHS ii
MTAJIOM, Ta30BUMH BUKHIAMH 1 CTIYHUMH BOJAMH BiJIIOBITHO 10 BcTaHOBNeHUX HOopM [ /1B Ta I['JIK;
OXOpOoHH (hy1opH 1 ayHu.

[1ix gac ripHu40g00yBHUX, T€0OJIOrOPO3BITyBaTbHUX, OyNiBEIBHUX Ta 1HIINX POOIT, OB’ S-
3aHUX 3 TIOPYLICHHSM I'PYHTOBOTO MMOKPHBY, BiIOKpEMIICHA IPYHTOBA Maca Miisrae 3HITTIO, CKIla-
JyBaHHIO, 30epeXeHHIO Ta MEPEHECEHHIO Ha MOPYIIeHI a00 MaJONPOAYKTHBHI 3eMeJIbHI JUISTHKH
BIJIMOBIIHO 10 pOOOYMX MPOEKTIB 3eMJIEyCTpOI0. Y pasi 3HATTA IPYHTOBOTO MOKPUBY 311HCHIO-
€THCS TOIIAPOBE 3HATTS 1 PO3IITBHE CKITaTyBaHHS BEPXHBOTO, HAMOUIBII POIIOYOTO APy IPYHTY,
Ta IHIIUX TPOMIAPKIB IPYHTY BIAMOBIAHO 0 CTPYKTYPH I'PYHTOBOTO MPOQIITIO0, a TAKOXK MaTSpUH-
cbKoi mopoan. O0’eM IpyHTOBOI MacH, IO Mi/IIATae 3HATTIO 1 pO3AUTFHOMY CKJIAJTyBaHHIO, BU3HA-
9a€eThCs B POOOYNX MPOCKTAX 3EMIICYCTPOIO.

BinmoinHo 10 ct. 54 3akony Ykpainu «IIpo 3emueyctpiity [7] poOodi mpoeKkTH 3emiie-
YCTPOIO CKJIAJIAIOThCS 3 METOI0 pealizailii 3aXoiB 3 peKyIbTHBAIIl MOPYIICHUX 3eMeJb, KOH-
cepBamii JerpagoBaHUX Ta MaJONPOAYKTHBHUX YTi/b, MOJIMIICHHS CIIbCHKOTOCIIONAPCHKUX 1
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JCOTOCTIOAAPCHKUX YTi/b, 3aXUCTY 3€MeJb BiJl epo3ii, MATOIJICHHS, 3a00JI0UCHHS, BTOPHHHOTO
3aCOJICHHS, BUCYIIICHHS, 3CYBIB, YIIIIBHEHHS, 3aKUCIICHHS, 3a0py/THCHHS IPOMHUCIIOBUMH Ta 1HIIHU-
MU BiIXO/IaMU, paJliOaKTHBHUMH Ta XIMIYHUMHU PEUOBHHAMHU.

PexynpruBanis 3eMeIbHNX AIISTHOK 3/1HCHIOETHCS IIUIIXOM ITOIIAPOBOTO HAHCCCHHS HA Ma-
JIONPOIYKTHBHI 3eMEINbHI IUIIHKN a00 AiUISHKY O€3 IPyHTOBOTO TIOKPUBY 3HATOI IPYHTOBOI MacH,
a B pasi moTpedH — i MaTepUHCHKOI MOPOAN B MOPSIIKY, KUl 3a0e3neuye HalOIIbITy TPOTYKTUB-
HICTb PEKyJIbTUBOBAHUX 3eMeNb. POOOTH 31 3HATTS, CKJIayBaHHSI, 30€pe:KeHHs Ta HAHECEHHS IPYH-
TOBOI MacH Ha MOPYLICHI 3eMeJIbHI IIISTHKH 31HCHIOIOTHCS 32 PaXyHOK (DI3MYHUX Ta IOPUIUIHUX
0ci0, 3 iHiLiaTUBH a00 BUHU SKUX MOPYLIEHO I'PYHTOBHUIl TOKPUB, a POOOTH 3 HAHECEHHs 3HATOI
IPYHTOBOI Macu Ha MAJIONIPOMYKTUBHI 3eMJIi 3IHCHIOIOTHCS 3a OaKaHHSIM BIACHUKIB a0 3eMile-
KOPHCTYBAYiB, 30KpeMa, OpSHIApiB UX 3eMEIbHHUX AUTTHOK 3a IXHill paXyHOK (3akoH YkpaiHu
«IIpo oxopony 3emeinby, ct. 52, 2003).

OTKe, 3eMIIi JTICOTOCTIOAPCHKOTO MPU3HAYCHHS, SIKI IMOPYIICHI BHACTIIOK BHIOOYBaHHS
KOPUCHHX KOIAJIMH a00 TIONIKOJKCHI BHACIIJOK IHIIOI TPOMHUCIIOBOI JisSUTBHOCTi, 00O0B’S3KOBO
MiIATaroTh pekyasruBanii. Tak, BignosimHo no0 IlocranoBu KaGinery MinictpiB Vkpainu Bij
30 muctomama 2016 poxy Ne 1063 [8] 3arBepmxkenuii [lopsimok peamizariii MIOTHOTO MPOEKTY
PEKyIBTHBALIT 3eMeNb JIICOrOCIOAAPCHKOTO MPU3HAYCHHS, MOPYIICHUX BHACTIIOK HE3aKOHHOTO
BU100yBaHHS OypIUTHHY, IKUI BU3HAYAE MEXAHI3M pealtizaliii 3a3Ha4eHOr0 POEKTY PEeKyIbTUBALII{
3emens. 3rigHo 3 [opsakom JlepskiicareHTCTBO mpoTsiroM 20 KajJeHJapHUX JHIB 3 AHS HaOpaHHs
YUHHOCTI MIOCTAHOBOIO ONPHIIIONHIOE Ha CBOEMY OQilliiiHOMY BeO-caiiTi mepelik 3eMellb JT1coroc-
MOAaPCHKOTO MPU3HAUCHHS, Y MEXKaX SIKUX € YACTHHHU, K1 MOPYIICHI BHACTIJOK HE3aKOHHOTO BUIO-
OyBaHHsI OypIITHHY i MOTPEOYIOTh PEKYIBTUBALI, 13 3a3HAUCHHSAM 3€MIICKOPUCTYBa4a, MicIIe3Ha-
XO[DKEHHS TUISHKU (30KpeMa, TaKCaliiHOl XapaKTePUCTHKH: KBApPTay, BUALTY, IUTONI TISTHKH),
3aTBepIKEeHU HakazoM JlepskimicareHTcTBa. JlepkaBHi MiAPHEMCTBA, IO HAJEKATh OO0 chepu
yrpaBitiHHSA JlepKimicareHTcTBa 1 MarOTh Y KOPUCTYBaHHI 3€MEIIbHI JTUISHKH JIICOTOCIOAapChKO-
rO TIPU3HAYEHHSI, SKI TOPYIICHI BHACIIJOK HE3aKOHHOTO BUA00YBaHHS OypIITHHY 1 MOTPEOYIOThH
pexynsTuBanii, mpotsarom 40 KaneHAapHUX IHIB 3 JHS ONPWITIONHEHHS MEPETiKy 3eMeNb 3BepTa-
IOThCS 1O BUKOHABIIIB 13 KJIOTMOTAHHIM PO 3aTyYCHHS BUKOHABIIIB JUIS 3a0C3IICUCHHSI Ta OpraHi-
3arrii po3po0IeHHsT pOOOYOro MPOESKTY 3eMIICYCTPOO 3 PEKYJIBTHBALlIT MOPYIICHUX 3eMelb Ta/abo
BUKOHAHHS POOIT 3 PEKyNbTUBAILI] y MOPSAKY, BCTAHOBICHOMY 3aKOHOAABCTBOM IIPO 3eMIIEYCTPIiil.

CBo€10 4eproro, BUKOHABII BiJIOBITHO /10 3a3HaueHoi [locTaHoBHU 3BepTaroThes 110 Jep-
JKIEOHAP 13 3asBOI0 MPO HAAHHsS CIEMiabHUX JO3BOJIB HA KOPUCTYBAaHHs Hazpamu. Y 3asBi
3a3HAYAFOTHCS] Ha3Ba i MICIIC3HAXODKCHHS IUITHKH HAIp, BHI KOPUCHHX KOIAJHH, BIIOMOCTI
PO 3asBHUKA, HOMEpP 3aco0y 3B’sI3KY, ajipeca eNEeKTPOHHOI HMOImTH. [0 Takol 3asBH JTOJAIOTHCS:
TIOSICHIOBAJIbHA 3aITHCKA 3 XapaKTEPHCTUKOIO 00’€KTa, CTaHy HOTO TeOIOTIYHOTO BUBYCHHS, METO-
Iy pO3poOKH; KaTajor reorpadiyHuX KOOpAMHAT KyTOBHX TOYOK TUITHKU HAJp i3 3a3HAUCHHSM i1
TUTOIIII; OTVISIOBA KapTa; CUTYAIlIMHUH IJIaH 3 HAHECCHUMHU MEXaMH JUISTHKU Ta TeorpadiyHuMu
KOOpIMHATAMH ii KyTOBHX TOUOK MAcCIITAOOM, KUl 1a€ 3MOTY TIEpEeBipUTH MIPAaBIIIBHICTh BU3HA-
YEeHHS KOOPAWHAT; 3aCBiUCHA 3asIBHUKOM KOIIisl JOTOBOPY; TIPOEKT YTOAN PO YMOBH KOPHUCTYBaH-
HS HaJIpaMu, IIPOTPaMu pooiT.

BuxonaBIi mij yac 3/1iiiCHEHHs T€OJIOT1YHOTO BUBUEHHS, 30KpeMa, J0CIiTHO-TTPOMHCIIO-
BOI po3poOKM OypIITHHY, Ha AUISTHKAX 3eMeNb JICOTOCHOAAPCHKOrO MPU3HAYCHHS, MOPYIICHUX
BHACJIIIOK HE3aKOHHOTO BUI00yBaHHs OypIUTHHY, 3a0€3Meuyl0Th JAOTPHUMAHHS BCTAaHOBICHUX
3aKOHO/IaBCTBOM BHUMOT IIOJI0 T€OJIOTTYHOIO BUBUCHHS HAJP, & TAKOXK BIIIYYCHHS IMiJ] 4ac JOCIi/I-
HO-TIpoMHcII0BOT po3poOku 100 BincoTkiB BusiBieHOro Oypiutuny. [licis orpuMaHHs creniaabHUX
JIO3BOJIIB Ha KOPUCTYBAaHHs HAIpaMU BUKOHABIII Pa3oM i3 3aMOBHHKAMH 3a0€3IEUyIOTh Y I SITH-
JICHHUH CTPOK YKIIaJIEHHS Yo, IependaueHux cT. 97 3eMeNnbHOro KoAeKCy YKpaiHu, KO0 BH3HA-
YeHi 000B’SI3KM MIMPUEMCTB, YCTAHOB Ta OpTraHi3alliid, 10 MPOBOISATH PO3BIAYBaIbHI POOOTH.

PexynpTHBOBaHI 3a pe3ylbTaTaMd BUKOHAHHS BiJIMOBIIHUX POOIT 13 3eMIICYCTPOIO 3eMIIi
MIOBEPTAIOTHECSI 3aMOBHUKAM 3 METOIO ITOJANIBIIOTO BUKOPHCTAHHS 32 LUTHOBHM NPH3HAUYCHHSM.
BuKkoHaBIII 3 METOIO BHKOHAHHS YMOB JIOTOBOPIB MAalOTh TPaBO 3aJIy4aTH JO MPOBEJCHHS POOIT
3 PeKyJIbTHBAII] 3eMeNb JIICOTOCIIONAPCHKOTO MPU3HAYCHHS, TOPYIICHUX BHACIIIOK HE3aKOHHOTO
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BI/I,Z[O6YB&HH$I OypIITHHY, Cy0 €KTiB TOCHOAPIOBAHHS, 30KpeMa THX, 3aCHOBHUKAMH SIKHX € TEPHU-
TOpiajbHI TPOMaJIH, Ta (fplzanI/Ix ocio.

Jns pexkyapTHBaLii MOPYIICHUX 3E€MEINb, BITHOBICHHS NETPAIOBAaHUX 3EMEIBHUX YTilb
BHUKOPHUCTOBYETHCS TPYHT, 3HATHH MiJ 9ac MPOBEACHHS TipHHIOA00yBHUX, TCOIOTOPO3BiTyBaIb-
HUX, OyliBeJbHHUX Ta 1HIIUX POOIT, IMIJISAXOM HOTO HAHECEHHS Ha MaJONPOMYyKTHBHI AUISHKA a00
Ha JUISTHKKA 0e3 IPyHTOBOTO MOKpUBY. [lif yac MisSMBbHOCTI, OB’ A3aHOI 3 MOPYIICHHSIM MOBEPX-
HEBOTO IIapy IPYHTY, BIACHUKH 3eMEIbHHUX AUISHOK Ta 3eMJIEKOPUCTYBadi MalOTh 3/1lCHIOBATH
3HATTS, CKJIalyBaHHs, 30epiraHHs MOBEPXHEBOIO LIapy IPYHTY Ta HAHECEHHS KOTo Ha AIISHKY, 3
sIKO1 BiH OyB 3HATHH, a00 Ha 1HIIY 3eMeNbHY AUISHKY AJS MiABUILEHHS 11 MPOXLYKTUBHOCTI Ta iH-
IIUX SIKOCTEH. BlacHUKM 3eMeNbHIX DUITHOK Ta 3¢MIICKOPUCTYBadi HE MafOTh IpaBa 3/iHCHIOBa-
TH 3HATTS Ta MEPEHECEHHS IPYHTOBOIO MOKPHBY 3€MEIbHUX MIISTHOK 0€3 CIEIiabHOTO JT03BOIY
[EHTPAIBFHOTO OpraHy BUKOHABYOI BIIA/IU, IO peaizye NepKaBHY IOMITHKY y cdepi 3miiCHeHHS
JIep’KaBHOTO HATISAY (KOHTPOJIO) B arpOIIPOMHUCIOBOMY KOMILIEKCI.

[Ticns mpoBeneHHsT PeKyIbTUBALIT TTOPYIIIEHUX 3eMeNb MPOBOAUTHCS O0CTEKECHHS 3eMEb-
HOT JUISHKY 1 CKJIaJAEThCs BIAMIOBIIHUN aKT, B SKOMY 3a3HAYa€ThCs BIJAIMOBIIHICTh BUKOHAHUX
poOiT ymMoBaM, BH3HAYCHUM Y IPOCKTI 3eMIICYCTPOIO, (PIKCYIOTHCS TMOKa3HUKH arpoxXiMiqHOTO
MacropTa 3eMeJIbHOI TUISTHKH, 3 SKOi OyJ10 3HATO POMIOYHH IIap IPYHTY, & TAKOXK MOKA3HUKH arpo-
XIMIYHOTO HacMopTa pPeKyJIbTHBOBAHOI 3¢MEIbHOI JUISHKY [9].

OTxe, peKynbTUBALlS 3eMeb JIiICOTOCIOJAPCHKOr0 MPU3HAYCHHS — 116 KOMILIEKC OpraHi-
3aliiHUX 1 TEXHIYHUX 3aXO/iB, SKi CIPSIMOBAHI Ha MOJIMIIEHHS MTPOLYKTUBHOCTI MOPYIICHUX 3e-
MeJlb, X €KOJIOT14HOI Ta TOCHOAAPCHKOT IHHOCTI, 3 MOAAJBIINM [TOBHUM BiJHOBJIEHHSM 1 MOJIM-
[ICHHSM SIKICHOTO CTaHy HABKOJIMIITHBOTO CEPEIOBHIA (€KOCHCTEMH).

OxpeMo HEeOOXiTHO BHUIHATH JIICOTOCIOAPChKUN HANpsIM 3IHCHEHHS PEeKyJIbTUBAIIIT 3¢-
Menb. Lleft BUI po3nsiaaeThes He SIK BiHOBICHHS IMTOPYIICHUX 3€MEITh JIiCOTOCTIONAPCHKOTO MPH-
3HAYCHHS Ta X MPOITYKTHBHOCTI, a SIK 3aci0 MOIMIICHHS €KOJIOT1YHOTO CTaHy JeTpaloBaHuX, TeX-
HOTEHHO 3a0pyIHEHNX Ta IHIIUX 3€MeIb IIISIXOM CTBOPEHHS HAa HUX JICOBHX KYIBTYp. Y TaKOMy
pasi JicoBa PeKyJIBTHBAIliS CTAaBUTh 32 METY BIJIHOBIICHHS TOPYIICHUX 3€MEIlb Y MPOMHCIOBUX
perioHax YkpaiHu, 110 OyJIH IMOIIKO/PKEHI BHACIHIJOK MPOMHUCIIOBOI Ta 1HIIO! JiSUTBHOCTI JIFONH-
HU Ta CTBOPEHHS HA IIMX 3€MJISIX JIICOBUX KYJIBTYp. 3aBIaHHSIM TaKoi PeKyJIbTHBALlIl € 3ayueHHS
B TOCTIOAPCHKHI 00Ir MOPYIICHUX 3eMelb (LIaxXTHI BifABanM, BUPOOICHI Kap’€pu KOPUCHUX KOTla-
JUH Ta OyAiBebHUX MaTepiaiB, TOp(Hopo3poOKH TOMIO) IIJISIXOM CTBOPEHHSI HA HUX ONTUMATbHUX
JIICOHACAKEHb 3 BUCOKOIO MPOYKTUBHICTIO 1 €KOJIOTTYHUM 3HAYESHHSM.

BiL[TBOpeHHSI JICIB HA PEKYJIBTUBOBAHUX 3EMIISIX 3IMCHIOEThCS 3rifHO 3 [IpaBumamu Bij-
TBOPEHHS JIICIB, 3aTBEPIKCHIMH ITocTanoBoro Ka61HeTy MlHlCTplB VYkpainu Bix 1 6Cp63H$I 2007 p.
Ne 303 [10] Bl,[[TBOpeHHH JICIB 3MIHCHIOETBCS MOCTIHHUMHU J'IlCOKOpI/ICTYBa‘{aMI/I 1 BJIaCHUKaMH
JiCiB Ha JICOBUX MUSIHKAX, IO OyJIM BKPHTI JIICOBOIO POCIHMHHICTIO, IIUITXOM BiJHOBJICHHS, a Ha
3eMJISIX, IO paHimie He OyJin 3aifHATI JIiICOM, — JTICOpO3BECHHS. Take BIATBOPCHHS 3/IIHCHIOETHCS
3a Jiep>)KaBHUMH TIPOrpaMaMy 1 IPOEKTaMHU, sIKi Iepe10ayaroTh 3aCTOCYBaHHs HAHOLIBI JTOMITBHUX
CHOCOOIB CTBOPEHHS B HAWKOPOTII CTPOKH BHCOKONPOMYKTHBHHX JIICIB 13 TOCIIONAPCHKO-IIIHHUX
JICPEBHIX 1 YarapHUKOBUX ITOPiJl. BigHoBIeHHs miciB 3a0e3Medy€eThes MPUPOAHUM, ITYIHAM i KOM-
6inoBaHMM crioco0oM. Ha minstHkax, siki MaroTh BiIIOBIIHI IPyHTOBO-KIIIMATHYHI YMOBH, TIepeBara
HAJIA€ThCS IPUPOAHOMY BiTHOBIIEHHIO JICIB, IO JIa€ 3MOTY 3 MiHIMaIbHUMH 3aTpaTaMH CTBOPIOBaTH
BUCOKOTIPOYKTHUBHI Ta 0610JI0T14HO CTiiKi AepEeBOCTAHH MPOTIATOM KOPOTKOTO HEPiofy.

BuOip By 1icoBOi peKyIbTHUBALIT 3aJI€KUTh Bl CKIIay JaHAa(THUX HOBOYTBOPEHb, 1X
pO3MOALTY Ha JiTO-, Tirpo-, neao- i ¢piToBapiaHTH Ta 3 ypaxyBaHHAM reorpadiunoi i ekoaoridyHol
BiJIITIOBITHOCTI, TepeadadyBaHOMY BHIY BUKOPUCTAHHS. Y JTiCOPEKYIbTUBALIWHII MpaKTUil HaOy-
JI0 TIOIIUPEHHS CTBOPEHHS i BUPOIYBaHHS Ha BiJBaJax MiATOTOBYMX JTICOBUX KYJIBTYp 3 IIBUIKO-
POCTYYHX, HEBUOATIIMBUX IO YMOB MICII€3pOCTAaHHS IEPEBHUX POCIUH 3 HACTYITHOIO 1X 3aMiHOIO
Ha OUTBIII JOBTOBIYHI Ta TOCHOAAPCHKO-IIIHHI HacaJkeHHs. DOpMyBaHHS CKJIaJIHUX 33 CTPYKTY-
POXO, EKOJIOTIYHO CTIHKHX Ta €CTETUYHO MPUBAOIMBUX JIICOHACAIDKEHD JIOCIATAETHCS CTBOPESHHIM
Ha BijiBajiaX 3MiNIaHUX (DITOIEHO31B 13 BBEICHHIM JI0 HUX KUTBKOX TOCTIOaPCHKO-IIIHHUX JTICOBUX
JIEPEBHUX pOCIuUH [5].
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3ayBa)xUMO, IO B YKpaiHi JIiCOrOCoapChKUi HAIPSIM PEKYIBTUBAILIT, SIK 3aCi0 MMOJITIIICH-
HSl €KOJIOTIYHOTO CTaHy TEXHOT'CHHHUX 3€Mellb, BIiepiie OyJio 3aCTOCOBaHO y cepennHi 30-X pokiB
MHUHYJIOTO CTOJIITTSI Ha TepUKOHHUKaX JloHOacy, a 3aJlicCHEeHHsI BiJJBAIIB BIIKPUTUX PO3POOOK po-
JIOBHII] KOPHUCHUX KOMAaWH po3rnodato y 1961 pori [11, c. 237]. OcHOBHI 00CATH JTICOKYIBTYp-
HHUX pOOIT BUKOHYIOTBCSI JCPKITICTOCIIAMH, PO3TAIIOBAHUMH y 30Hi JiSUTBHOCTI TipHUYOJ00yBHUX
MiANMPUEMCTB, a8 PEKOMEHJIAIii CTOCOBHO TEXHOJIOTIi Ta arpoTexXHIKW 3aJiCHEHHS BiJBaJiB ompa-
I[bOBYIOTbCS HAyKOBUMH YCTaHOBaMH. [ImigHO MpamioroTh IIOA0 BHUpIIIEHHS MpobneM JicoBoi
pexyabTuBaLii (axiBui YKpaiHCHKOTO HayKOBO-AOCIHIIAHOTO IHCTUTYTY JIICOBOTO TOCIOAApCTBA Ta
arpojicomeniopanii (M. XapkiB). 3a IXHIMU peKOMEHIaLisIMU yke 3anicHeHo nonan 2000 ra Bif-
BAJIiB Ta Kap’€piB MapraHIeBUX Py, Oyporo Byriuisl, BOTHETPUBKUX TIIUH Ta (IIFOCOBOI CHPOBUHH
[12,c. 13].

BucHoBku. TakuM 9uHOM, PEKyJIBTHBALlIS SIK (OpMa BITHOBJICHHS SKICHOTO CTaHy W ITiJi-
BUIIICHHS MTPOTYKTUBHOCTI 3€MeJb JIiCOTOCIIONapCHKOTO MPU3HAYCHHS 3MIHCHIOETBCS Y TAKUX BU-
magKax: IMo-TMepIie, PeKyIbTHBAIlS MPOBOIUTHCS HA 3EMIISIX JIICOTOCHONAPCHKOTO TPH3HAYCHHS
y 3B’SI3KY 3 1X MMOPYIICHHSIM BHACIIIOK MPOMHUCIIOBOI Ta 1HIIOT JiSUTEHOCTI 3 METOIO BiIHOBIICHHS
iX SIKICHOTO CTaHy Ta IiIBUIICHHS IPOILYKTUBHOCTI 3eMenb. [lo-apyre, peKyIbTHBAIis IPOBOIUTE-
Cs1 Ha MOPYIICHUX 3€MJISIX 3 METOIO BITHOBJIEHHS iX SIKICHOTO CTaHy, CTBOPEHHS Ha HUX JIICOBHX
KYJIBTYP 3 BUCOKOIO NPOIYKTUBHICTIO 1 €KOJIOTTYHUM 3HAYEHHSM, 3 METOIO 3aIy4EHHS I[HX 3eMENb
y FOCHO/IapChKEe BUKOPUCTAHHSI.
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OCOBJIMBICTb ITIPABOBOTI'O PET'YJIOBAHHSI OXOPOHMU ITPABA
IHTEJIEKTYAJIBHOI BIACHOCTI Y COEPI HAYKOBOI JIAJIBHOCTI

VY crarTti npoaHani3oBaHO MUTAaHHS MPAaBOBOIO PETYNIIOBaHHA y cepi iHTemex-
TYaJIbHOI BIACHOCTI, IO IOB’s13aHA 3 HAYKOBOIO MisUIbHICTIO. OCHOBOIO IIPAaBOBOTO
pETryIIOBaHHS aJMiHICTPATUBHO-TIPABOBOi OXOPOHU TIpaBa iHTEIEKTYaJIbHOI BIACHO-
cTi y cepi HayKoBOI AISUTLHOCTI € YMHHE HalllOHAJIbHE Ta paTh(iKoBaHE B HAIIii
JIepKaBl M>KHAPOJTHE 3aKOHOIaBCTBO.

Knrouosi cnosa: oxopona npas, iHmenekmyaibHa 61ACHICMb, AOMIHICMPAMUG-
HO-NPAasose pecynio8anHs, HayK08a OisIbHICb, MIJDICHAPOOHT 002080PU.

B crarbe mpoaHanu3upoBaH BOIPOC IPABOBOTO PEryaHpoBaHMs B cdepe HH-
TEJUIEKTYaJIbHON COOCTBEHHOCTH, CBA3aHHOHN C HAy4HOH JESTENbHOCTHI0. OCHOBOM
IIPaBOBOTO PEryaMpOBaHUs aJMHHUCTPATUBHO-IIPABOBOI OXpaHbI MIPAaB HHTEILICK-
TyaJIbHOH COOCTBEHHOCTU B c(hepe HayuHOH AEATEIBHOCTH SBISIETCS AEHCTBYIO-
iee HalMOHAJIbHOE M PAaTHU()UIMPOBAHHOE B HAILIEM FOCYJApCTBE MEXKIYyHApPOIHOE
3aKOHOJATEIbCTBO.

Kniouesvie cnosa: oxpana npas, unmenieKmyanbHas coOCMEEeHHOCMb, AOMUHU-
CMpamueHoO-npasosoe peyiuposanue, HAy4Has OesimenbHOCb, MeXCOYHaApOOHble
002080pa.

The article analyzes the issues of legal regulation in the field of intellectual property,
which is related to scientific activity. The basis of legal regulation of administrative
and legal protection of intellectual property rights in the field of scientific activity is
the current national and international law ratified in our country.

Key words: protection of rights, intellectual property, administrative-legal
regulation, scientific activity, international agreements.

Beryn. OxopoHa mpaBa iHTEJIEKTYa IbHOT BIIACHOCTI y cdepi HAyKOBOT MisTIBHOCTI € OJTHUM
13 TIPIOPUTETHUX HATPSAMIB JICPKABHOI MOJTITHKH, OCKUIBKH PO3BUTOK 1 pehopMyBaHHS HAYKOBOI
chepu NO3UTHBHO BIUIMBAIOTh HA EKOHOMIKY KpaiHH Ta I IBUIIYIOTh PiBEHb IHHOBAIIMHUX JTOCST-
HEHb, BUBOJISITh EKOHOMIKY KpaiHU Ha HOBUI MiXKHAPOIHIN piBeHb. TaKoXK ITiIBUIICHHS HAYKOBOTO
MOTCHIlIATy HE TUTBKH CIPUATHME MOAEpHi3aIlil Ykpainu y cdepi HaykH, a i MiABUIINTS i HaIli-
OHaNbHy Oe3mnexy i 000pPOHOCHPOMOXKHICTE. TOMY BaXIJIUBY POJIb y JOCSATHEHHI HPIOPUTETHHX
3aBAaHb y cepi HayKoBOi AiSUTBHOCTI BiIBEICHO MPABOBOMY PETYIIOBAHHIO, OCHOBHA METa SIKOTO
MOJISITA€ B YIOPSIIKYBAaHHI CYCHUIBHUX BIAHOCHH, SIKI BUHHKAIOTh Y TPOLECi 3/1IICHEHHS OXOPOHU
MpaBa iHTeNEKTYalbHOI BIACHOCTI Y cepi HayKOBOI JTisIbHOCTI.
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JlocmipKeHHSIM 1TLOTO TTUTAHHS 3aliMalTics BUCHI y cepi IHTEIeKTyallbHOT BITACHOCTI, TaKi
sk [.O. Auapomyk, C.B. bonnapenko, C.I". T'opnienko, B.M. Kpwxkna, F0.M. Ky3uernos, 1.0. Mi-
KynpoHOK, O.0. Muxanscekuii, O.I1. Opmok, O.B. Iliukyp, O./1. Ceatouskuii, [1.M. [luOynsoB,
0.0. Ulredan ta inmi. [InTanHAM anMiHICTpaTHBHO-TIPABOBOI OXOPOHU IPHUCBSUYCHI MPAIli TAKUX
yueHux, sk B.b. Asep’snoB, O.M. bannypxka, B.B. I'ainyHnbxko.

ITocranoBka 3aBnaHHs. MeTa CTaTTi MOJSrae B TOMY, I[0O HAa OCHOBI aHAJi3y YMHHOTO
3aKOHO/IABCTBA YKpaiHU I MIXHApOTHHUX JOTOBOPIB 3’SICYBaTH OCOOIMBICTH NIPABOBOTO PETYIIIO-
BaHHS OXOPOHU IpaBa 1HTEJNEeKTYaJIbHOI BIaCHOCTI y chepi HayKOBOT AisIIbHOCTI.

Pesynbratn pochiimxenns. Sk Busnauae B.M. ConoBiioB, MpaBoBE pEryiIrOBaHHS — II€
BJIQJIHUH BIUTUB Ha CyCIUTbHI BITHOCHHHY, SIKHU 3ICHIOETHCS ISPIKABOIO 32 JOIIOMOTOFO BCiX FOPH-
IUYHHUX 3aC00IB 3 METOIO 1X 3aKPIIUICHHS, YIIOPSAKYBaHHS, PO3BHTKY Ta OXOPOHH, CIIPSIMOBAHUHN
Ha BIJI0Opa’keHHS ¥ y3rOJKCHHS CYCIUIBHUX 1HTEPECiB 315l PO3BUTKY OCHOBHUX c(hep CyCIib-
HUX BigHOCHH [12, c. 27]. M.IO. OcurioB po3risgae MpaBoOBEe PErylOBaHHS SK TaKy CHUCTEMY,
sIKa YTBOPIOE IIUTICHY 1 CTPYKTYpPOBaHY 3a MPUHITUIIOM i€papXii CYKyIHICTh B3a€MOITOB’SI3aHHX 1
B3a€EMOJIIFOUMX MK COOOI0 CTAaTHYHUX 1 IMHAMIYHUAX €JIEMEHTIB, CEPeJI IKUX JIO MIEPIITNX HaJIeKaTh
00’ €KT, IPeIMET, IPUHITHUITH, I1iJ1i, METOJ], MEXaHi3M; a JI0 TUHAMIYHHUX — PErJIaMEHTAIlis POIIECiB
YCTaHOBJICHHSI HOPM TIpaBa, 0a30BHX MPaBOBITHOCHH, HOPM JOTOBOPY, MPOIleCy peaiizamii mpas
Ta 000B’s3KiB Cy0 €KTa MmpaBa, mpaBo3actocyBanHs [ 10, c. 56—57]. I1ix mpaBoBUM peryatOBaHHIM
SIK FOPUIMYIHUM SIBHIIEM (HOPMATUBHO-IOpUANYHE peryatoBants) P.S. JleMkiB mpomoHye po3ymitu
CHCTEMY i Ta omepariil, siki 31iiCHIOIOTHCSI OpraHaMu JCPIKABHOT BIIAJM B YCTAHOBJICHUX IPO-
HecyanbHuX (popMax 3a TOIMOMOTOI0 IIEBHUX METOIB i 3 BUKOPUCTAHHSM IIPH HOMY IOPUIHIHUX
3aco0iB, CIIPSIMOBAHHUX Ha BCTAHOBIICHHS M peaji3amilo TeBHUX MOJIENCH CYCHIIBHOTO PO3BUTKY
[4, c. 22].

CyTHICTh TIPaBOBOTO PETYITIOBAHHS JePKaBHOTO YIPABIiHHS BU3HAYa€ HOro (hyHKIIIOHATb-
HE MPHU3HAYCHHS Ta BIAMOBIAHI CIIOCOOM W TEXHOJOTIl FOPHIUYHOTO 3a0€3MEeUYCHHS 3MiHCHCHHS
BITQIHOI BOJI AeprkaBu. HallBayKIMBIIMMU cepet HUX € Taki: 1) yCTaHOBJICHHS 3araJbHOIPHITHSAT-
HUX YMOB HOPMAJIBHOI YIOPSIKOBAHOCTI CYCIUIBHUX BiTHOCHH, 3araJIbHUX MPaBWI CyCIUIBHOI
KUTTEASUTLHOCTI; 2) BUPOOJICHHS apceHaly 3aco0iB JIEpyKaBHOTO YIpPaBIiHHS, 110 3abesnedye
IUTICHICTB 1 POJIb 3aKOHY B AEp>KaBHOMY KHUTTI. I1o CyTi, 3MiCTOM Takoro perymtoBaHHS CTAlOTh
HE CTUIBKH TEXHOJIOTI] MPAKTUYHOTO 3/1HCHEHHS YIPaBIiHCHKOI MisSIBHOCTI, CKIJTbKH TEXHOJOT1]
BUPOOJICHHS, IPUIHATTA 1 peanizauii Aep:kaBHUX PIIICHb SIK MEXaHI3MH 3a0e3MeUCHHS e(EKTUB-
HOCTI Iep>KaBHOTO YIPaBJIiHHA, CTpaTeriuHi 3aco0u BILUTUBY JI€pKaBH Ha COLIIyM, Ha MPOLIECH HOTO
(hopmyBaHHs, PyHKIIOHYBaHHS Ta pO3BUTKY [12, c. 32].

IIpaBoBe perymroBaHHs sBIIE c00010 MEXaHi3M, IKUH nepea6aqae TPH CTaMil peryTIOBaHHS:
3araipHa [isl IPaBOBUX HOPM, CTalis CyO’€KTHBHOI peaiizamii HUX HOPM 1 CTaiis IepKaBHOTO
npumycy [7, c. 91]. OTxe, mpaBoBe peryTIOBaHHS MEPEI0AYEHO K TEOPETHUYHUM (yCTaHOBJICH-
HS HOPM IIpaBa, sKi PeryIOBaTHMYTh BIJIMTOB1THI CyCl‘[iJ‘IBHi BIIHOCHHHU Ta BU3HAYAIOTh TpaBa,
000B’5I3KH1, TTOBHOBAYKCHHS OPTaHiB JCp>KaBHOI BIAIH, SKi 3aIydeHi 10 TPOIIeCy MPaBOBOTO pe-
TYIIOBaHHSA), TaK i MPaKTHIHAM (pean13au1;1 OpraHaMmu JCpKABHOI BiIaIH, SIKi 3aJIy9eHi 1o Impa-
BOBOT'O PETYJIFOBaHHS BIJIIOBITHUX CYCIIBHUX BIJIHOCHH, CBOIX ITOBHOBAXXECHb y MEXKaX YMHHOTO
3aKOHOJABCTBA Ta BUAAHHS BiJIIOBIAHMX aKTiB 3aCTOCYBAaHHS, & TAKOXK 3aCTOCYBAHHS JICPKaBHOTO
MPUMYCY) CKJIaTHUKAMH.

Tax, y mpaBoBoMY perJ'[}OBaHHl aLIMlHICTpaTI/IBHO TPaBOBOT OXOPOHH MpaBa 1HTeneKTyam,—
HOI BJIACHOCTI y cdepi HAyKOBOI HisUTBHOCTI TePeBAKAIOTH aIlMlHICTpaTI/IBHI METOJIH, OCKIIbKU
CIIPSIMOBaHI Ha BPETYIIOBAHHS aJIMIHICTPATUBHUX BIIHOCHH, SIKI BAHUKAIOTD ITiJl Yac 31iHCHEHHS
OXOPOHU OCOOHCTHX HEMAaHOBHUX TIpaB i (200) MafHOBHX MpPaB aBTOPIB 00’ €KTIB iHTEICKTyaIbHOI
BJIACHOCTI y chepi HAYKOBOI JisITLHOCTI.

ToMy HOIITBPHO PO3IISHYTH, B UOMY K IOJSITA€ OCOONHBICTH aMiHICTPAaTHBHO-TIPABOBO-
IO PETYJIOBAHHS OXOPOHH TpaBa IHTEJIEKTYaIbHOT BIACHOCTI y cepi HAyKOBOI JISUTHOCTI, 3Bep-
HYBIIIUCH JI0 HaAOaHb HAyKH ajMiHicTpaTuBHOTO TpaBa. Ha mymky B.B. IanyHbpko, agminicTpa-
THUBHO-TIPABOBE PETYINIOBAHHS — II€ IIECHPSIMOBAHUN BIUIMB HOPM aJMIiHICTPaTUBHOTO IIpaBa
Ha CyCIUIbHI BiTHOCHHH, 1100 3a0e3MeUnTH HOPMAIBHY AiSIIbHICTh IPOMAITHCHKOTO CYCIIIbCTBA
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1 JiepKaBH 3a JIOTIOMOTOR0 a/IMiHICTPAaTHBHO-TIPABOBHX 3aC00IB IpaB, CBOOO 1 MyOIIYHUX 3aKOH-
HUX 1HTEepeciB Gi3nuHUX 1 opuauaHuX 0cib [1, ¢. 256]. OTxe, i MPaBOBUM PETYITFOBAHHIM aJIMi-
HICTPaTUBHO-TIPABOBOI OXOPOHU IpaBa 1HTEJICKTyallbHOI BIACHOCTI Y cepi HayKOBOT IisUTBHOCTI
BapTO PO3YMITH MPABOBHH BIUTUB HOPM AJMIHICTPATHBHOTO IpaBa Ha CYCHUIbHI BiTHOCHHH, SKi
BUHMKAIOTh Yy Mpoleci peatizanii cy0’ ekTamn ynpaBniHHsI a}Z[MiHiCTpaTI/IBHO IIPaBOBOI OXOPOHU
IpaBa IHTEIEKTYaJIbHOI BIACHOCTI y cepi HAYKOBOT JISUTBHOCTI, OCHOBHA META SIKOTO ITOJISITaE
B 3a0€3MEUCHHI 3aKOHHUX 1HTEPECIB 1 PaB Cy0 €KTIB MpaBa iHTENEKTYaJIbHOI AISTIBHOCTL y cdepi
HAyKOBOT JisSIIbHOCTI.

OCHOBOIO MTPABOBOIO PEryaiOBaHHs aJAMiHICTPATUBHO-IPABOBOi OXOPOHH IIpaBa iHTEJEK-
TYaJIbHOI BIIACHOCTI y cepi HayKOBOI MisUTPHOCTI € YHHHE HAlliOHaJbHE Ta parru(ikoBaHe B Ha-
i IeprkaBi MiXKHAPOIHE 3aKOHOAABCTBO. Tak, 3aKOHOIABCTBO MPEACTABICHO CUCTEMOIO YHHHHUX
3aKOHIB 1 IMA3aKOHHUX HOPMATUBHO-IIPABOBHX aKTIB.

Haii6imb1r momupeHoro Kiracugikaliero HOpMaTHBHO-TIPABOBUX aKTiB y cdepi aJMiHICTpa-
THBHO-TIPABOBOT OXOPOHM IPaBa 1HTEIEKTyaIbHOI BJIACHOCTI y cepl HayKoBOT JisSUTBHOCTI € TI0-
JUT 1X 32 FOPUAMYHOIO CHJIOK0, JIO SIKMX 3apaxoByeMO: 1) MIXHApOIHI JOKYMEHTH (MIXHApOIHI
JIOTOBOPH (MI>XHAPOJIHI TOTOBOPH MiXBiIOMYOTO XapaKTepy; MKHAPOIHI JOTOBOPH, aaMiHICTpa-
TuBHI QyHKI] sKuX BUKoHye BOIB — BeecBiTHS opraHizamis iHTEIEKTyalIbHOI BITACHOCTI), MiXK-
HApPOJHI YTOIH, MIXKYPSIIOBI YTOIH, SIKi MICTATh MOJIOKEHHS I[OA0 BPETYIIOBAHHS MUTAHHS 0XO-
POHU IpaBa IHTEIEKTyaIbHOI BIACHOCTI y cdepi HayKoBoi JisnbHOCTI); 2) KoHcTuTynito Ykpainy;
3) 3akoHM YKpaiHW 100 OXOPOHHU MpaBa IHTEJIEKTYaJbHOI BIACHOCTI Y cepl HayKoBOI Iisiib-
HOCTI; 4) MiJJ3aKOHHI HOPMATUBHO-TIIPABOB1 aKTH, SIKI MICTATh MOJOKEHHS 1100 OXOPOHH IpaBa
IHTEJIEKTYaIbHOI BIIACHOCTI y c(epi HAYKOBOI AisTTBHOCTI.

3akoHM YKpaiHU Ta MiJ3aKOHHI HOPMATHBHO-IPABOBI aKTH, SIKI MIiCTATh MOJOXKEHHS 010
OXOPOHHM IpaBa IHTEJIIEKTYaJbHOI BIACHOCTI Y cdepi HAyKOBOI JisIIbHOCTI, MOXKHA TOIUTUTH 3a-
JISKHO BiJ] HANMpsAMY 1X Jii Ha: a) MPaBOBI aKTH, SKI BU3HAYAIOTH TpaBa Cy0’ €KTIB MpaBa iHTEJCK-
TyallbHOI BIIACHOCTI Y cepi HayKOBOT JisUTBHOCTI Ha iX OXOPOHY i 3aXHCT; 0) MPaBOBI aKTH, sKi
PETYIIOIOTh YIPaBIIHCHKY JISUTBHICT IIOJI0 OXOPOHH IpaBa 1HTEICKTyallbHOI BIIACHOCTI y chepi
HAyKOBOT JIISITFHOCTI ¥ BU3HAYalOTh iX (PYHKIIT Ta OBHOBaKEHHS Y cepi OXOpOHHU; B) MpaBo-
Bi aKTH, SIKi BCTAaHOBMIOIOTH BIJIIOBiAATBHICTH 32 MOPYIICHHS MpaBa iHTEICKTYalbHOI BIACHOCTI
y cdepi HayKoBOI AISTIBHOCTI; T') iHII MPABOBI aKTH, SIKI PETYIIOIOTH MUTAHHS OXOPOHHU IIpaBa
1HTENEKTyalbHOT BIACHOCTI Y cdepi HAyKOBO JiSUTBHOCTI.

Takox MOkHA 3IIHCHUTH Kiacu(ikalilo HOPMAaTUBHO-IPABOBHX aKTiB 3 aJMiHICTPAaTUB-
HO-IIPaBOBOI OXOPOHM IpaBa 1HTENEKTYyalbHOI BIACHOCTI Y cdepi HayKOBOI AisUIBHOCTI 3aJI€KHO
BiJ cneun(l)iKH PE3yJIBTaTy HayKOBOI IUSUTEHOCTI, SIKUH € 00’ €KTOM TIpaBa iHTeneKTyanLHo'l' BJIacC-
Hocrti. Tak, 11e HOpMH, SIKi MICTATb ITOJIOKEHHS OO0 OXOPOHH npaB cy6 €KTIB aBTOPCHKOTO npa-
Ba Ha HaykoBi TBopH (3akoHH Ykpainu «IIpo aBTOpCBKE mpaBo i cyM1>1<H1 npagay, «IIpo OCHOBHI
3aCaii JICPKABHOTO HALTIATY (KOHTpOITIO) ¥ cq)epl TOCMOAaPCHKOT IisumpHOCTI», «Ilpo HaykoBy i
HayKOBO-TEXHIUHY HisUTBHICTEY, «IIpo HayKoBY i HAYKOBO- TEXHIUHY excrieptusy», Ilocranoa Ka-
6inety MiHicTpiB Yipainu «IIpo nepxasry peecTpariiro aBTOPCHKOTO MpaBa 1 I0TOBOPIB, K1 CTOCY-
IOThCS TIPaBa aBTOpa Ha TBIp» TOIIO), a TAKOK HOPMH, SIKi MiCTSITb ITOJIOKCHHS III0/I0 OXOPOHHU TIPAaB
aBTOpiB Ha HayKoBi BiAKpUTTS (IIpoekT 3akoHy YKpaiHu mpo 0XOpOHY NMpaB Ha HAYKOBI BiAKPHUTTS,
MonenpHuI 3aK0H ITPO OXOPOHY IIPaB HAa HAYKOB1 BIIKPUTTS).

[IpoTre npomnoHyeMo He BiAXOAUTH BiJ KITACUYHOTO M1 IX0LY J0 1O CIT1IKEHHS 3aKOHO/IaBCTBA
W y34TH 32 OCHOBY KilacH(ikallilo HOpPMaTUBHO-IIPABOBUX aKTiB 3a KpuTepieM iepapxii. Tomy
MIPOIIOHY€EMO [TOYATH JOCIIIJKEHHS 3 MDKHAPOAHUX JTOTOBOPiB, OCKIIBKH, BIATIOBITHO 710 3aKOHY
VYipaiau «[Ipo mixkHapomaHi noroBopu Ykpainm» Binm 29.06.2004 Ne 1906-1V, «uunHI MiXHa-
poIHiI ToroBopu YKpaiHH, 3roja Ha 00OB’S3KOBICTh SKHMX HaxaHa BepxoBHoro Pagoro VYkpai-
HU, € YaCTHHOIO HAIllOHAIBHOTO 3aKOHOJABCTBA 1 3aCTOCOBYIOTHCS Y MOPSIKY, IIepeI0aIeHOMY
JUTsI HOPM HaIliOHAJIBHOTO 3aKOHOJIABCTBA. SIKIIO MIXXHAPOJIHUM JIOTOBOPOM YKpaiHH, KU Ha-
OpaB YMHHOCTI B YCTAHOBJICHOMY TIOPSIJIKY, BCTAHOBJICHO 1HIII MPaBUiIa, HIX Ti, 1110 repeadadeHi
Y BIIMTOBITHOMY aKTi 3aKOHOJIaBCTBa YKpPaiHH, TO 3aCTOCOBYIOThCS MpaBUiIa MIXKHAPOIHOTO JIO-
rosopy» [11].
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Tak, Mi>KHapOJTHI TOTOBOPH, SIKI BU3HAUAIOTh OCHOBHI 3acalld OXOPOHHU TpaBa 1HTEICKTY-
aJIBHOT BIIACHOCTI Y cpepi HAYKOBOT NisTTBHOCTI, & CaMe OXOPOHH HayKOBUX TBOPIB 1 HAYKOBUX BiJI-
KPHUTTIB, TIPOIIOHYEMO TIOJUTUTH Ha: 1) 3araibHi MDXXHAPOIHI JOTOBOPH, SIKI MICTATH TOJIOKCHHS
III0/I0 OXOPOHHM TpaBa iHTEICKTYaIbHOI BIACHOCTI y Oynb-siKii cdepi, — KoHBeHIIis po 3acHyBaH-
Hs1 BececBiTHBOT opraHizallii iHTeNIeKTyaabHO1 BiIacHOCTI Big 14.07.1967, MeMopaHnayMm npo B3ae-
MOpPO3yMiHHsI Mixk J[ep:kaBHOIO CITyk0010 iHTEeNIeKTYyaIbHOI BIacHOCTI YKpainu Ta HanionansHIM
LEHTPOM iHTeNeKTyanbHo1 BrnacHocTi [py3ii CaknarenTi Bix 23.09.2014, Yroaa npo cmiBpoOiTHH-
UTBO y cepi mpaBoBOI OXOPOHU W 3aXUCTy IHTEICKTYalbHOI BIACHOCTI Ta cTBOpeHHsS Mikiep-
JKaBHOI pajid 3 IMUTaHb MIPABOBOI OXOPOHU I 3aXMUCTy iHTeNeKTyalbHOi BiacHocTi Bix 19.11.2010,
VYrona mixk Kabinetom MinictpiB Ykpainu Ta Ypsgom PecmyOmiku Y30ekucTan mpo CriBpoOiT-
HUITBO y cepi OXOpOHM TMpaB iHTEIeKTyalbHOI BiacHOCTI Bia 19.02.1998, Yrona npo cmiBpo-
oiTHuITBO Mik KaGiHerom MinicTpiB Vkpainu 1 BcecBITHBOIO OpraHi3alliero iHTEIeKTyalbHOI
BiacHOCTI Big 28.05.2002, Yroma mpo crmiBpoOITHUIITBO y cepi IHTEIEKTyaabHOI BIACHOCTI MiXK
Kabinerom MinictpiB Ykpaiau W VYpsiaom Kutaiicekoi Hapoanoi PecryOmiku Big 18.11.2002;
2) cremianbHi Mi>KHAPOJIHI JIOTOBOPH, SIKI BU3HAUAIOTh OCHOBHI ITOJIOKCHHS Ta HAIIPSIMH OXOPO-
HH aBTOPCHKUX IIPaB Ha HAyKOBI TBOPH, a TAKOK OXOPOHM HayKOBHX BiAKPHUTTIB (BcecBiTHS KOH-
BEHIIisl PO aBTOpchke mpaso Bix 06.09.1952, Jlorosip BeecBiTHROT opraHizailii iHTeIeKTyanbHOT
BIIACHOCTI PO aBTOpChKe Mpaso Bix 20.12.1996, bepHCchka KOHBEHIIIS PO OXOPOHY JIITEpaTypHUX
1 xynoxHix TBopiB Bif 24.07.1971, Yroga npo cHiBpoOITHUITBO B raiy3i OXOPOHU aBTOPCHKOTO
npaBa i cyMibKHUX TpaB Big 24.09.1993); 3) cnenianbHi MiXKHAPOHI IOTOBOPH, SIKI BU3HAYAIOTh
OCHOBHI IOJIOXKCHHS I HATIPSIME OXOPOHU TIPaBa iHTEJICKTyalbHOI BIACHOCTI Ha HAYKOBI BiJIKPUT-
Ts1 (JKeHeBChKHIA TOTOBIp PO MIXKHAPOIHY PEECTPALit0 HAyKOBHUX BiAKpHUTTIB Bix 07.03.1978 (ue
HaOpaB YMHHOCTI), Mo/ieJIbHUI 3aKOH TIPO OXOPOHY MpaB Ha HaykoBi BiAKpUTTs Bia 07.04.2010).
PosmistHEMO JIesIKi 3 HUX JAeTalbHILIE.

O/HUM 13 OCHOBHHUX MIKHApPOJHHX JOKyMEHTIB € KoHBeHIIis mpo 3acHyBaHHS BcecBiTHBOT
oprasi3ailii iHTeJIeKTyalTbHOT Bi1acHOCTI Bif 14.07.1967 [6], sika peryioe MuTaHHs AisuTbHOCTI Beec-
BITHBOT OpraHizallii iHTelIeKTyalIbHOI BiacHOCTI (1ani — BOIB), 11 ¢yHKIIT m1010 OXOPOHH iHTEIeK-
TyaJIbHO{ BIIACHOCTI, B TOMY 4MCIi i y cepi HayKoBOi AiSUIBHOCTI, i BCTaHOBMIOE Taki mini BOIB:
CTIPHUSHHS OXOPOHI 1HTEIEKTyaJIbHOI BIACHOCTI B YChOMY CBITI IIJISIXOM CITIBIIpALli JeprkaB i B3ae-
MOIiT 3 Oy/b-sIKOIO 1HIIIOI0 MIKHAPOIHOIO OpraHizalli€io; 3a0e3neueHHs! aAMiHICTPaTHBHOTO CIIiBPO-
oitnunrBa Corosis (ITapusbkwuii coro3, cnenianbHi Coro3u Ta crieniaibHi YOIy, YKIaAeH] y 3B’ 13Ky
3 UM Coro3oM, bepHcbkuil cor03, a Takok Oy/ib-sIKa 1HIA MIKHAPOJIHA Yrojia IoJ0 OXOPOHH iH-
TEJIEKTYaJIbHOT BIACHOCTI, aAMIHICTpaLlio 100 3AiicHeHHs siko1 Opranizaiis npuiiHsiia Ha cede).

Jlo Mi>KHapOIHHX JOTOBOPIB, aqMiHICTpaTuBHI (yHKIIT sskux BukoHye BOIB momo mpasa
IHTENIEKTYaIbHOT BIACHOCTI Y c(pepi HAYKOBOI MIsIIbHOCTI, HAJICKATh TakKi: BCeCBITHSA KOHBEHIIIS
po aBTopchbke TpaBo Bij 06.09.1952, ronoBHa MeTa K0T — CTBOPEHHS YHIBEPCAIbHOTO PEKUMY
JUISE OXOPOHHW W 3aXKCTy aBTOPCHKUX TpaB Ha JITEpaTypHi, HAYKOBI Ta XYIOXHI TBOPH Ha MiX-
HapoxHoMy piBHI. Y KOHBEHIIT JOCHTh YITKO PEIIAMEHTYIOThCS TOPSIOK ITyOmiKamii TBOPIB,
0 OpMIICHHS aBTOPCTBA, KOHKPETHI rapaHTii MaTepialibHUX 1 HeMaTepiaJbHUX [IpaB aBTOPIiB. Y Hil
nependavaeThCs, 30KpeMa, 10 Mepio]] OXOPOHU aBTOPCHKOTO TPaBa HE MOXKE OyTH KOPOTIIC KHUTTSI
aBTopa i 25 pokiB micis Horo cMepTi [3].

HacTynHuM HOpMaTHBHO-IPAaBOBUM JTOKYMEHTOM € bepHCbKa KOHBEHIIiSI IPO OXOPOHY JIi-
TepaTypHHUX 1 XyHNOKHiX TBOPiB Bix 24.07.1971. Sk y LluBinbHOMY Kozekci YKpaiHu, Tak i B 3aKoHi
VYkpainu «lIpo aBTOpcbke NpaBo i CyMiKHI IpaBay» HAyKOBI TBOPH KOHKPETHO SIK 00 €KTH MpaBa
IHTEJICKTYaIbHOI BIIACHOCTI HE 3a3HAYAI0OTHCS, TIPOTE BXKHUBAIOTHCS TEPMIHU «IITEPATypPHI TBOPHY,
«xynoxkHi TBOpm». [IpoTe BepHCbka KOHBEHIIiS PO OXOPOHY JIITEPATYpPHUX 1 XYHOXNKHIX TBOPIB
BH3HAYAE, 10 TEPMIiH «JIITepaTypHi W XyIOXKHI TBOPH» OXOILTIOE BC1 TBOPH B Tajy3i JITEpaTypH,
HAyKH 1 MUCTEIITBA, SIKUM OM CITOCcOOOM 1 B sIKii Ou popmi BoHU He Oyin BupaskeHi [2]. Tak, Bif-
TIOB1/THA KOHBCHIIISI TBOPH Y cpepi HAYKHM BU3HAYAE SIK PI3HOBUJI JIITEPATYPHUX 1 XyJI0XKHIX TBOPIB,
a TOMY, 3aCTOCOBYFOUH ITOJIOKEHHS 11i€1 KOHBEHIIIT /10 HAI[IOHAIBHOTO 3aKOHOIaBCTBA, [[MBITHHMIA
KoZIeKC YKpaiHu, BU3HAUAI04X 00’ €KTaMK IIpaBa IHTEJICKTYalIbHOT BIACHOCTI JIITepaTypHi i Xy10%K-
Hi TBOPH, Ma€ Ha yBa3i, 110 [IeH TePMiH OXOTUTIOE i TBOPH Yy cdepi HayKH.
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Takox bepHChKa KOHBEHTIisI Ma€ TTEBH1 3aCTEPEKCHHS 3 IPUBOJTY TOTO, IO 33 3aKOHOIABCTBOM
KpaiH Corozy 36ep1ra€TLc;1 TpaBo TPHIHCATH, IO mTepaTyle i Xy,HO)KHl TBOPH abo 6ym> -SIKi
MIEBHI X BUAW HE MiJISTaoTh 0X0p0H1 SIKIIIO BOHU HE 3aKpiIUIeHi B Tiif abo iHITH MaTepianbpHil
¢dopmi [2]. YV LuBinmsHOMY KOJEKCI YKpaiHH 3a3HAYA€THCS, 10 TBOPU € 00’ €KTaMH aBTOPCHKOTO
npaBa 0e3 BUKOHAHHS OyJb-IKMX (OPMaTbHOCTEH MO0 HUX 1 HE3aJEeKHO Bifl iX 3aBEpIICHOCTI,
MIPU3HAYCHHS, L{IHHOCTI TOIIO, a TaKOX cnocoGy un (bopMH iX BUPaKCHHS [16] To6T0 13 1BOTO
MOXEMO 3pOOUTH BUCHOBOK, 1[0 HAyKOBI TBOPH B 6ym> K1 popmi, K1 anpiopi MICTATh TBOPUHUI
Ta lHTeJ'[eKTyaJ'ILHI/II/I CKJIQJIHUKH, @ TAKOXK HAJAUIEHI TAaKUM BaXXJINBUM €JIEMEHTOM, SIK HOBU3HA, €
00’€KTaMu TpaBa 1HTEJIEKTyalbHOI BJIACHOCTI.

ABTOpH JIITEpaTypHHX 1 XYI0)KHIX TBOPIB OXOPOHSIOTHCS ITict0 KOHBEHIII€10 IPOTATOM yChO-
TO TepMiHY [ii IXHIX IIpaB Ha OPUTIHAIBHI TBOPH, KOPUCTYIOTHCS BUKIFOYHAM IIPABOM IIEPEKIIaia-
TH ¥ JO3BOJIATH IEPEKIIAIN CBOIX TBOPIB. ABTOPH JITEPATYPHHUX 1 XYIOXKHIX TBOPIB KOPUCTYIOTHCS
BHKITIOYHHAM TIPABOM JIO3BOJISITH BIITBOPEHHS IIUX TBOPIB OY/Ib-SIKUM YHHOM 1 B OyIb-sIKil (hopMmi.
J103BOTISI€THCSI BAKOPUCTAHHS IIUTAT 13 TBOPY, IKMI TPaBOMipPHO 3pOOIEHO TOCTYITHIM JUIS 3aralib-
HOTO BiJIOMa, 32 YMOBH JIOTPUMaHHs JOOPHUX 3BHYAIB 1 B 00Cs31, BUIIPABIAHOMY ITOCTABJICHOK Me-
TOIO, BKIJIIOUAIOUH ITUTYBAHHS CTAaTeH 13 Ta3eT 1 )KypHaJIiB y ¢popMi orisiaiB mpec. [1in gac Bukopu-
CTaHHS TBOPIB 3a3HAYAETHCS JHKEPEIIO i IM’s1 aBTOPA, SKIIO BOHO IIO3HAYEHO Ha [IbOMY JKepeni [2].

Cepen MIXHApOTHHUX JOTOBOPIB MIXKBIIOMYOTO XapakTepy MOXKHa BUIITUTH MeMopaHIyM
PO B3a€MOPO3YMiHHS Mixk Jlep:kaBHOIO CIIy>k0010 iHTEIEKTyanbHOI BIACHOCTI Ykpainu Ta Hario-
HaJbHUM LIEHTPOM IHTENIeKTYya bHO1 BacHOCTI [py3ii CaknareHTi, MeTa SIKOTO mosisirae B 3a0e3re-
YeHHI e(eKTUBHOT OXOPOHH Ta PO3BUTKY CIIBPOOITHULITBA y C(epi OXOPOHU MPaB IHTEIEKTyalb-
Hoi BitacHOoCTi Mixk CtopoHamu [8].

Jo MixaapomHux yrox aepxas-ydacHuib CHJl Moskemo 3apaxyBatu Yromy mpo CriBpoOiT-
HUITBO B rajy3i OXOPOHU aBTOPCHKOTO MpaBa 1 CyMiKHUX TpaB Bij 24.09.1993, sika BU3HAE YMOBH
1 TIOPSITOK B3aEMHOT OXOPOHH aBTOPCHKOTO TipaBa. Tak, y il yro/i BCTaHOBIIOIOTHCS 30008’ 13aH-
Hsl Jiep)KaB-ydacHHMIb 1110/10: 1) 3a0e3neueHHs] BUKOHAHHS Ha CBOTH TepHUTOpIi MIXKHAPOIHUX 30-
0OB’s13aHb, BU3HAYCHUX BCECBITHROK KOHBEHIIIEIO MPO aBTOPCHKE MPaBO; 2) YKUTTS HEOOX1THUX
3aXO0JiB JUTA PO3POOIICHHS 1 IPUHHATTSA 3aKOHOIIPOECKTIB, 110 3a0€3MeUyI0Th OXOPOHY aBTOPCHKOTO
npaBa i CyMDKHHUX TIpaB Ha PiBHI BUMOT BepHCHKOI KOHBEHIII PO OXOPOHY JIITEpaTypHUX 1 Xy-
JOXKHIX TBOPIB; 3) MPOBEACHHS CHIIBHOI pOOOTH 100 OOPOTHOU 3 HE3aKOHHUM BUKOPHUCTAHHAM
00’€KTIB aBTOPCHKOTO TpaBa i CyMi>KHUX IpaB; 4) COPUSHHS CTBOPCHHIO Ta (DyHKIIOHYBAaHHIO Ha-
LIOHAJIBHUX aBTOPCHKO-IPAaBOBUX OpraHizaliil y cdepi ynpasiiHHS aBTOPCHKUMH MpaBaMH Ha KO-
JIEKTUBHIM OCHOBI, YKIIQJIEHHIO MK IIUMM OpraHi3alisiMH Yroj mpo CHiBpOOITHHUUTBO; 5) 3armo-
OiraHHs MOJBIHOMY OITOJATKYBAHHIO aBTOPCHKOI Ta 1HINOI BHHATOPOIW, BU3HAYCHHS MOPSIIKY
B3a€MHHX PO3PAXyHKIB i BYKUTTS 3aXO/IIB ISl CBOEYACHOTO iX 3milicHeHH [13].

VYrona npo cmiBpoOiTHUITBO Mixk Kabinerom MiHicTpiB Ykpainu i BcecBiTHBOIO opraHi-
3aIli€l0 IHTEIEeKTyallbHOI BIacHOCTI Bix 28.05.2002, sika MICTHTb TOJIOKEHHS, 1[0 BU3HAYAIOTH 1X
CHIBIPAITIO B TAKKUX HampsMax: 1) yIOCKOHAJICHHS 3aKOHOJIABCTBA Y cepi IHTEIeKTyaIbHOT Bllac-
HOCTI; 2) yZIOCKOHAJICHHSI CHCTEMH 3aXUCTY TpaB Ha 00’ €KTH 1HTEJIEKTYaIbHOT BIACHOCTI B YKpai-
Hi; 3) COpUSHHS PO3BUTKY 1 CTAHOBJICHHIO OpraHi3alliif, o 311iCHIOIOTh YIIPABIiHHS Ha KOJICKTHB-
Hili OCHOBI MalfHOBMMH TIpaBaMu 0ci0, SKi MalOTh aBTOPChKe Ta/abo CyMiXHI IpaBa; 4) pO3BUTOK
JIep>KaBHOI CHCTEMHU IPaBOBOI OXOPOHU iHTEJIEKTyalbHOI BIACHOCTI: CHiBpoOITHHITBO 3 Hariio-
HAJIBHOIO aKaJIeMi€l0 HayK YKpaiHH, Taly3eBUMHU aKaJEeMisIMH CTOCOBHO BUKOPHCTaHHS 1HTCIICK-
TyaJbHO1 BIACHOCTI BYCHUMH ¥ AOCTITHUKAMU; CIIPUSAHHS O1IbII IIUPOKOMY BUKOPHCTAHHIO 1HTe-
JIEKTYaJIbHOT BIACHOCTI MaJIUMH Ta CEpeAHIMHU MiANPHEMCTBAMH B YKpaini Touio [14].

VYroma mpo chiBpoOITHHITBO y cdepi iHTeneKTyanpHoi BIacHocTi Mk Kabinerom MiHi-
cTpiB Ykpainu i Ypsmom Kuraiicekoi Hapomnoi Pecmry6miku Big 18.11.2002 Takox MiCTUTH TOJO-
JKCHHS IPO HAIIPSIMU CITIBPOOITHUIITBA YpsaiB Ykpainu it Kuraiicbkoi HapomHoi PecryOmiku momo
OXOPOHH TIPaBa IHTEIEKTYaIbHOI BIACHOCTI Y cdepi HayKOBOI JisuTbHOCTI [15].

3arajoM Ha MDKHapOJHOMY DIBHI CHUTyaIlisi TPAaBOBOi OXOPOHHW IpaBa iHTEJIEKTYalbHOI
BJIACHOCTI Ha HAayKOB1 TBOPH (aBTOPCHKE MPABO) € JOCUTh MEPCIICKTUBHOIO, TaK K OCHOBHI 11 1MO-
JIOKCHHS MICTATBCS B MIDXKHAPOJIHUX JIOTOBOpaXx.
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o crocyeTbes 663HOCCpe,I[HLO OXOPOHH TpaBa iHTeneKTyaano'l' BJIACHOCTI Ha HayKOBE BiJI-
KPHUTTA, TO B I(EOMY BUIIA/IKy CHUTYyaIlisl CKITAJIHIIIA, OCKLUTEKHA OXOPOHA TAaKOTO PE3yNbTaTy HayKOBOT
JiSUTBHOCTI HaBiTh Ha Ml)KHapo,I[HOMy plBHl 3 CHIOETHCST HETTOBHOIO M1p0}0 Tak, y Konsenmii
Ipo 3acHyBaHHS BcecBiTHROI opranizanii iHTEIEKTyanbHOI BIACHOCTI iCHY€ JUIIC €IMHA 3rajKa
PO HAyKOBI BIJIKPUTTS B TOMY aCIIEKTi, 10 BOHW HaJeXaTh 10 00’ €KTiB MpaBa 1HTEIEKTyalbHOI
BIIACHOCTI. A OTXe€, Ha MIKHAPOJHOMY DiBHI BiACYTHIHM BiAMOBIAHUI OKpeMHl JOKYMEHT, SIKH
Ou perynoBaB MUTAaHHS OXOPOHU HAyKOBUX BiAKPUTTIB. BapTo 3ayBa)KUTH, 10 TaKUK MIXKHAPOI-
HUI JOKYMEHT, K JKeHeBChbKUil TOTOBIp MPO MIKHAPOIHY PEECTPAIliI0 HAYKOBUX BIIKPHUTTIB Bij
07.03.1978 [5], Tak i He HAOpaB YMHHOCTI, OCKUIbKH He OyB MiAMUCaHUN yciMa KpaiHaMHU-y4acHH-
ivu BOIB, 110, Ha Halry AyMKY, HETaTHBHO BILTHBAE Ha PIBCHb OXOPOHU HAYKOBUX BIIKPHTTIB,
OCKITBKM BOHHM MArOTh BaroMe 3HAYCHHS JUIsI PO3BUTKY HAyKH i HAYKOBO-TEXHIYHOTO IIPOTPECY.
JKeneBcbkuii JOTOBIp MPO MIKHAPOIAHY PEECTPAIIII0 HAYKOBUX BIIKPUTTIB yPETYITHOBYBaB ITUTAH-
HS TIOJIO TIOPSIJIKY TIOJIaHHS 3asBKH Ha MIKHAPOIHY PEECTPAIlII0 TAKUX BIJIKPUTTIB, OTPUMAaHHS
BIJINIOBITHOTO CBIJIONTBA, BIAKJIMKAHHS 3asBKH, aHYJIOBAHHS MIXKHAPOJHOT peECTpaIlii TOIIo.

Takoxx BapTo yBary 3BepHYTH i Ha MojenbHHIA 3aKOH ITPO OXOPOHY TpaB Ha HAayKOBi BiJl-
kputTs Bix 07.04.2010 [9], skuil npuiHATHN HA TPUAIATH YCTBEPTOMY IUICHAPHOMY 3acilaHHI
Mixmnapnamentcskoi Acamboiei nep:xas-ydacHuns CH/I. Bin perymioe BiqHOCHHH, SIKi BHHHKAIOTh
y 3B’S13Ky 3 OTPUMAaHHSM, 3A1HCHEHHSIM Ta OXOPOHOIO IpaB HA HAyKOBi BIAKpUTTA. BinnosigHuit
3aKOH YPeryJbOBY€ MUTAHH 11010 TOBHOBAXKEHB IEHTPAIBLHOTO OpraHy BUKOHABYOI BIAAH Y cde-
pi iHTENeKTyalbHOI BIACHOCTI, MOBHOBaXkeHHs HarioHanbHOT akagemil HayK 100 OXOPOHHU MPaB
Ha HAyKOBI1 BIAKPHUTTS, BU3HAYA€ YMOBH Ta MOPSIOK OTPHUMAHHS IIPaB HA HAYKOBI BIIKPUTTS, 3MICT
IpaB Ha HAayKOBE BiJKPUTTS, BCTAHOBIIIOE MOPSIIOK JICPIKABHOI peecTpallii mpaB Ha HAyKOBE Bif-
KPHUTTS 1 BEICHHS BiIMOBITHOTO PEECTPY TOLIO.

BucnoBku. Ha mizcTaBi BUIIEBUKIIAAEHOTO BapTO 3ayBakKHUTH, III0 OCHOBOIO ITPABOBOTO pe-
TYJIFOBaHHS ITPaBOBOI OXOPOHU IpaBa 1HTEICKTyallbHOI BIACHOCTI y c(epi HAYKOBOT JisSUTBHOCTI €
YUHHE HalllOHAJIbHE Ta paTu(ikoBaHe B HAIIH JepkaBi MXKHAPOIHE 3aKOHOAAaBCTBO. Ha mixkHa-
pOIHOMY piBHI CHTYyaIlisl IPaBOBOi OXOPOHU IPaBa iHTEJIEKTYabHOI BIACHOCTI Ha HAyKOBI TBOPH
(aBTOpPCHKE TIPABO) € IOCUTH MEPCIIEKTUBHOKO, TaK SIK OCHOBHI 11 TIOJIOKEHHSI MICTATHCS B MiJKHA-
POIHUX IOTOBOpAX.

ITpaBoBe peryaroBaHHS aIMiHICTPAaTUBHO-IIPABOBOI OXOPOHU MpaBa iHTEIEKTyaIbHOI BIac-
HOCTi y cepi HAYKOBOI AisTBHOCTI TepedyBae B MPOIECi PO3BUTKY, OCKUTBKU OUIBII JeTaabHOI
pernamenTaiii moTpedyroTh BiIHOCUHH 3 OXOPOHH HAyKOBUX BiJIKPUTTIB, aJkKe i Yy MIXKHApOJHO-
My, 1 B HalllOHAJIbLHOMY 3aKOHOJABCTBI HE i1CHY€ YNHHOTO HOPMATUBHO-IIPABOBOTO aKTa, SIKUH OU
PETYIIIOBAB 1€ TTHTAHHS.
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MOoA0 NUTAHHA AIMIHICTPATUBHO-IIPABOBOI'O CTATYCY
MIHITPUPOAUN YKPAITHHA Y COEPI 3ABE3INEYEHHA EKOJOI'TYHOI
CKJIIAJJOBOI YACTUHHU CUCTEMMH BIOBE3IIEKH YKPAIHHU

Crartsi € HAyKOBUM JOCIIPKEHHSM aMiHICTPaTHBHO-IIPABOBOrO cTarycy MiH-
npupoau Ykpainu y chepi 3abe3nedeHHs 6io0Oe3rneku. 3riIHO 3 MOCTABICHOK Me-
TOKO PO3KPUTO CYTHICTh 3MICTY MPABOBOTO CTAaTyCy MIHIpHPOAH YKpaiHU B MeKax
MapaMeTpiB eKOJIOTIYHOT CKIIAJJOBOT YACTHHH CUCTEMHU 0100€3MeKH, 3’ ICOBAaHO 00CsT
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Horo (yHKIIOHALHUX TTOBHOBa)KCHbB, MIPaB Ta 00OB’SI3KIB Ta MPOAHATI30BaHO B3a-
€MOBIJTHOCHHH 11,0r0 MiHiCcTEpCTBa 3 1HIIUMHU OpraHamH IyOJIIYHOT aJMiHICTpaIlii
y mporieci (hopMyBaHHS 1 peanizallii eKoJIOTIYHOI CKIIa0BOT YACTHHH HaIliOHAILHOT
nmoJiTHKKM O0io0e3nexu. Ha mizicTaBi mpoBeneHOro MOCIiPKEHHS HaJlaHO TIPOTIO3HUITi|
IIOJI0 YIOCKOHAJIEHHSI HANpsIMiB AiSIbHOCTI MiHIIpupoau YKpaiHu 3 ypaxyBaHHSIM
HalllOHAJBHUX 1HTEpeciB 6100e3MmeKkH 1 OTped CyCcmiabCcTBa y KOHTEKCTI 1HTerparil
po6sIeM 3710pOB’ S IIONUHU, AeMOTpadidHOro pO3BUTKY HaceleHHs Ta 0100e3meqHo-
CTi TOBKIJISL.

Knrouosi cnoea: Minnpupoou Yrpainu, komnemenyis, nO8HOBANCEHHS, DYHKYIA,
biobesnexa, ekoi02iuna cKAa008a YACMUHA, 300p08 ‘s, HABKOIUUHE NPUPOOHE cepe-
dosuuye.

Cratrpsl SBISICTCS HayYHBIM HCCIICIOBAHUEM aIMUHHCTPATHBHO MPABOBOTO CTa-
Tyca MuHnpupoasl YkpauHsl B chepe odecrnieuenns 6uodesomacHoct. B cooTBer-
CTBHHU C IIOCTABJICHHOM LIEJIbIO PACKPBITA CYLIIHOCTh COJICPIKAHMS IPABOBOI'0O cTaryca
Munnpuponsl YKpauHbl B Ipelesiax MapaMeTpoB IKOJIOTHYECKOM cOCTaBIAOLIeH
CHCTEMBI OM00E30MIaCHOCTH, BBIICHEHO 00BEM €r0 (DYHKIIMOHATIBHBIX MOJTHOMOYHH,
npaB U OOS3aHHOCTEH M MPOAHAIM3MPOBAHBI B3aMMOOTHOILICHHUS 3TOro MuHUC-
TepcTBa C JPYTMMH OpraHaMM NyOJWYHOM aIMHHHCTpALMK B mporecce (GpopMHu-
POBaHUS M peaJn3allii SKOJIOTHYECKOH COCTABIISIONICH HAlMOHAIBHOW MONUTHKU
6nobesomnacHocti. Ha 0CHOBaHMM NPOBEICHHOTO HCCIEIOBAHHS JaHbl MpeUIoKe-
HIUSI TIO COBEPIICHCTBOBAHUIO HATIPABICHUN JEATEIFHOCTH MHUHIPUPOIBI YKPauHbI
C y4eTOM HAIlMOHAJBHBIX HMHTEPECOB OMO0E30IIacHOCTH M IOTpeOHOCTEH 00mecTBa
B KOHTEKCTE MHTETPAIHH TPOOIEM 3I0POBbS UEIIOBEKa, JEeMOTPadhUIeCKOro pa3BHu-
THS HaceJIeHHUs 1 OM00E30IaCHOCTH OKPYKAIOIICH Cpebl.

Kniouegvie cnosa: Munnpupoowv: Yxpaunsi, komnemenyus, notHomoyus, QyHk-
yus, 6uobe30NaACHOCHb, IKOI02UHECKAs COCMABIAIOWAs, 300P08be, OKPYICATOUas
npupooHas cpeod.

The article is a scientific study of the legal status of the Ministry of natural resourc-
es of Ukraine in the field of biosafety. In accordance with the set goal, the essence of
the content of the legal status of the Ministry of natural resources of Ukraine within
the parameters of the environmental component of the biosafety system is revealed,
the volume of its functional powers, rights and duties is clarified and the relationship
of'this Ministry with other bodies of public administration in the process of formation
and implementation of the environmental component of the national biosafety policy
is analyzed. On the basis of the conducted research the proposals on improving the
activities of the Ministry of natural resources of Ukraine taking into account the na-
tional interests of biosafety and the needs of society in the context of the integration
of human health, demographic development and biosafety of the environment.

Key words: Ministry of natural resources of Ukraine, competence, powers, func-
tions, biosafety, environmental component, health, environment.

Beryn. CyyacHuit ctan mio6aibHOT 6100€3MEeKH CBITUHUTD, IO JIFOACTBO 3yIMHHUIOCS Ois
3BOPOTHOTO MYHKTY CBO€T icTopii. Hamami moripiieHHs cTaHy 0100€3MeKH Ie O1TbIIe MOTTHOIIoE
CyYacHIi €KOJIOT1UHI, MEIMKO-COIaIbHI, JeMorpadiyHi, CKOHOMIYHI Ta 1HII KPH3H, IO BLII3EP-
KaJIFOIOTh TEHJICHIIIIO CBITOBOTO PO3BHUTKY. Lle cTaBUTh mepen yciM JIroACcTBOM (DyHIaMEHTaIbHE
3aBJIaHHs: 30€perTH JIFOACHKY IMBIITI3AII0 Y O0POTHOI 3 TNIOOATBHO0 SKCITaH i€ 6i03arpo3 i 6io-
HeOe3rek. 3a X 00CTaBUH BAKIIMBOIO YMOBOKO 30€pEIKeHHSI JIFOJICHKOT ITUBLITI3AIIT € 3a0e3TICUYeHHS
0100€311eYHOT0 JIJIS )KUTTS 1 37I0POB’ sl JIFOAWHU HABKOJIMIIHBOTO MPUPOTHOTO cepeoBuIia (ami —
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HIIC), ajpke sronuHa HE MOXKE OyTH 37I0POBOIO Yy «XBOpOMY» HIIC, a Takox 30epexeHHs TPUPO-
HUX O10THYHMX 0araTcTB IS MaiOyTHIX ITOKOJIHB SIK MaTepiajbHOI 1 [yXOBHOT OCHOBH JKUTTS Ta
JiSUTBHOCTI JIIONUHY 1 He0OX1AHOT yMOBH FapMOHIHHOTO, 1eMOTrpadigHOro i KyIbTypHOTO PO3BUTKY
JIFOZICTBA.

Jnst Vipainy, gx 1 amst Oyne-sxoi iHII01 gepskaBy, 3a0e3nedenHs 6io6esnexu (nani — 36b)
TAKOXK € OHUM 13 HalBa)KJIMBIIIKX 3aBIaHb. THM Iade, 110 cyqaCHMﬁ CTaH €KOJIOTTYHOI CKJIaJI0BO1L
4acTHHU 0100€3MeKH B YKpa1H1 XapaKTePU3yeThCs pi3kuM norlpmeHHﬂM eIiIEMIYHO1, eMi300THY-
HOI 1 (iTocaHiTapHOI cUTyaIlil Ha M1cueBOMy (00’ €eKTHOMY), PEriOHATBLHOMY 1 Hau10Haan0My piB-
HSX, Y T. Y. TPAHCKOPIOHHOMY BHUMIpI, 1110 CTBOPIOE PeabHi 3arpo3u KUTTIO, 30POB 10 1 isIIbHO-
CTi HaCEJICHHSI, COLIaIbHO-CKOHOMIYHOMY PO3BUTKY Ta HalliOHANBHIHN Oe3meni YKpalHu.

Koncrutynis Ykpainu Big 28 yepBHs 1996 p. [1] Aekiapye HU3KY SKOJIOTIYHHX MPaB IPo-
MaJIsTH, Cepejl SKUX, 30KpeMa, 3Taly€eThes i MpaBo Ha Oe3MedHe IS JKUTTS 1 370pPOB’ST HOBKILISL
(ct. 50). Buxomsam 31 3MicTy nosokeHb OCHOBHOTO 3aKOHY, JiepykaBa rapaHTye eKOJIOTIUHY Oe3re-
KY, MIATPUMaHHS €KOJIOT19HOI PIBHOBArW Ha TEPUTOPii YKpaiHu 1 30epeKeHHsI FTeHOPOHY YKpaiH-
ChKOTO Hapoxay (cT. 16) Ta BiIMOBiIa€ mepe/ JIFOAMHOI 32 CBOIO JisUTBHICTE (CT. 3). 3a0e3neucHHs
EKOJIOT1YHOI Oe3reku € 000B’si3koM JiepxkaBH (cT. 16). OmHaK ChOTOMHI CKIIAnacs Taka CUTYaIlis,
1o JiepxkaBa He 3a0e3nedye eheKTUBHY MPOTUAI0 Oio3arpo3am i OioHeOe3NeKkaM HaCeleHHIO i
OBKIJLIIO.

OcHOBHHUIt TsITap 3a0€3MEUCHHS €KOIOTIYHOT CKIIaJ0BOI YACTUHU 6100€3MEKHU MOKIIa a€eThCs
HA OpraHH JEPKaBHOI BIAIH, JI¢ BEIIbMH BXIIUBY POJIb Bifirpae MiHICTepCTBO €KOJIOTIi Ta Mmpu-
poaHuX pecypciB Ykpainu (ani — MiHIIpUpoaK), BiANOBigaIbHE 3a (hopMyBaHHs 1 3a0e3MeueHHs
peaizanii 1epaBHOI €KOJOTIYHOT MONITHKH Y IiIoMy i 6io0e3mekn (B Mexax CBOiX ITOBHOBA-
JKEHb) 30KpeMa. 3a3HauyeHEe akKTyalidye HEeOoOXiJHICTh aHalli3y 3MICTOBHOI CYTHOCTI MPaBOBOIO
crarycy MiHnpupoan YKpaiHH 3 METOI BH3HAUCHHS MapameTpiB ioro nisuibHOCTI y cdepi 3Bb
Ta HaJIaHHA KOHCTPYKTUBHHX TPOIO3HIIIH 00 YAOCKOHAJICHHS JACP>KaBHOTO YIIPABIIHHS B €KO-
JIOTIYHOMY CEKTOpi 0i00e3IeKkH, 3 ypaxyBaHHSIM HAIlIOHAJILHUX IHTEpeCiB 1 MoTped CycHiibcTBa
Yy KOHTEKCTI IHTETpaIiifHOl €IHOCTI IpobieM 30epeskeHHsI 37I0pOB’ S TFOMUHH, CTa0lIBHOTO 1 Tap-
MOHIHHOTO JIeMOTpa(iTHOTO PO3BUTKY HACCICHHS Ta 3a0e3MeUeHHS 1 MATPIMaHHA 6106e3medHo-
CTi cTaHy JIOBKIJIJISL.

Huni HakonmuuyeHo 3HA4YHY KUIBKICTH HOPMATHBHO-IIPABOBOTO Marepianly, IO XapakTe-
pHU3ye MpaKkTUUHY AisuIbHICTE MiHIpuponu YkpaiHu sk y mijomy, Tak i y B cdepi 3bb. Onnak
y BITUM3HSHII NpaBoBiM Hayli Iiei Mmarepial HaJeKHHUM YMHOM HE aHAJi3yBaBCsS 1 CHCTEMHO
He BuBuaBcs. [IpoBinHi BueHi ¢axiBli aAMiHICTPaTUBHOTO 1 eKosloriyHoro npasa B.b. ABep’sHOB,
I1.B. Babuy, JI.O. Bouaap, A.l. bepnau, B.O. Bnagumupos, A.B. [lyna, B.JI. 3vonka, A.b. Kaunn-
cekmif, B.I. Kuum, JLIT. KoBanenxo, B.1. Kypuno, O.B. Mensauk, M.M. Pomansik, K.A. Ps6enp,
O.A. Vmorina, 10.C. lllemmyuenko, X.I1. SIpMaki Ta iH. JOCTIKYBaIH JIUIIE OKPEMi ACTIICKTH
(dbyHKIIOHATBHOT TisUTBHOCTI MiHNIpHupoau Ykpainu. [IpoTe KOMITIIEKCHE J0CTIIKSHHS TPaBOBOTO
CTaTycy IEHTPAILHOTO OPraHy BUKOHABUYOI BIIAJIM 3 OXOPOHHU JOBKULIA y cepi 3ade3rnedeHHs Oi-
00e3IeKn He TPOBOIUIIOCS.

IMocTanoBka 3aBaaHHsA. METOI CTATTI € aHaNi3 aJMiHICTPATUBHO-IIPABOBOTO CTaTyCy
Minnpuponu Ykpainu y cdepi 3a06e3mnedeHHs eKoJIO0TiIHOT CKIIa0BOi YacTHHH 0100€3MeKH, BU3HA-
YCHHS TapaMeTpiB HOTro MisNbHOCTI, 00CATY HMOBHOBA)XEHb, & TAKOX B3a€MOBITHOCHHU I[HOTO
MinicTepcTBa 3 iHIINMU OpraHaMu IyOIiuHOi aAMiHiCTpanii y BUpIIIEHI MOKIAACHUX Ha HBOTO
3aBaaHb y yacTuHi 36b.

Pe3ynbTaTn pociaimkennsi. MiHnpuponu YKpaiHU € TOJOBHUM OPraHOM y CHCTEMi ICH-
TpaJbHUX OPTaHiB BUKOHABYOI BIIAJIH, SIKHI, BiIIIOBIHO IO MMOKIAJICHUX HA HHOTO 3aBIaHb, 3Iilc-
HIOE€ KOMIUICKCHE YIIPABJIIHHS Ta PETyTIOBaHHS B rary3l OXOPOHHU JOBKIIUIA 1 3a0€3IeUeHHS €KOJI0-
riuHoi Oe3meku. [IoBHOBaYKeHHS Ta KOMIIETEHIIIIO IIboro MiHicTepcTBa BuzHaueHo y «IlomoxenHi
po MiHICTEpCTBO €KOJIOTIT Ta MPUPOJTHUX pecypciB YKpaiHm», 3aTBEPIKCHOT0 TocTaHoBOKO Kaoi-
Hety MinicTpiB Ykpainu i 21 cigns 2015 p. Ne 32 [2]. binbr getanbHO MOBHOBaXKeHHS MiHTIpH-
ponn YKpaiHi KOHKPETHU3YIOTHCSI HU3KOIO 3aKOHOIABUMX aKTiB €KOJIOT19HOI CIIPSIMOBAHOCTI, cepen
SKAX BaKJIMBC 3HAYCHHS MAIOTh 3aKOHM YKpaiHu «IIpo 0XOpoHy HAaBKOJMIIHBOTO MPHUPOIHOTO




ITIPABO I CYCIIIJIbCTBO Ne2/2018

cepenosumia» Bix 25 uepBHsa 1991 p. [3], «IIpo JICpIKaBHY CHCTEMY 0100e31eKH MpH CTBOpeHHl
BUTIPOOYBaHHI, TPAHCTIOPTYBaHHI Ta BUKOPUCTaHHI TEHETUIHO Mo;:mcblKOBaHHx OpTraHi3MiB» Bix
31 tpaBus 2007 p. [4], «IIpo oxopoHy arMocdepHOTro TIOBiTps» B pel. Bia 21 yepsHs 2001 p. [5],
«IIpo pocmurnmMit cBity» Bix 09 kBiTHA 1999 p. [6], «IIpo TBapuHHMIi cBiT» Bix 13 rpyaas 2001 p.
[7], «IIpo Bigxomm» Bix 05 Gepesnst 1998 p. [8] Ta iH.

OnHUM i3 KIIOYOBUX MOBHOBaXKCHb MiHNpuponn YkpaiHu € 3a0e3nedeHHs (hOpMyBaHHS
1 peasizarii Jep:kaBHOI HOMITHKH y cepi 0i00e3neku i TeHeTHUHOI 0e3neKku. Al He y LiIoMY,
a JIMIIe y Mekax Horo KOMIeTeHIii — MOBHOBa)KEeHb, lepeadaueHnx 3akoHoM. CItiJl 3BayKaTu Ha TOU
(hakrt, mo chepa xomnerenuii Minnpupoau Ykpainu B yactuHi 3bb He oOMexkyeThCs nuie npo-
onemoro moomkeHHs 3 [MO. Jlo Kojla KOMIIETEHIIIHIX TOBHOBAKEHb IOTO MiHiCTepCcTBa BXO-
JIUTh TaKOXK 3a0e3reueHHs (OpMyBaHHS 1 peatizailii 1ep)KaBHOI MOJIITHKH, a TAKOX (OPMYBaHHS
Jep KaBHOI MOJITHUKY MO0 3MIHCHEHHS IePKaBHOTO HATISTY (KOHTPOITIO) 32 JOACP KaHHIM BHMOT
YUHHOTO 3aKOHO/IaBCTBA B IHIIHX cepax, Jie 3a IEBHUX YMOB (POPMYIOTHCS 200 MOXKYTh CHOpMY-
BaTHCs 0103arpo3u i 0i0HeOe3MeKn. Y3aralbHIOUNN aHaJi3 BUINE HABEJICHUX HOPMATHBHHX aKTiB
JIa€ TACTaBU BU3HAYUTH Taki cepH, Ha SKi MONIMPIOEThCS KOMIIETEHIlsT MIHIIPUPOIH YKpaiHH
B YaCTHHI €KOJIOTIYHOTO CKJIAIHUKA JICPKABHOT MOJIITHKH 0100e3MeKH.

Hacamnepen, ne cdepa OXOpOHM 1 3aXHCTy NPHPOAHOTO OIOPO3MAITTS, IO BKIIOYAE,
Mo-Tieplie, MUTAHHS 3a0e3neueHts: eeHemuuHoi biobesnexu i 6iozaxucny TPUPOTHOTO O10TUIHO-
TO CepeIOBHUIIA Bi/l HETATUBHOTO MyTa-NaToreHHOro BIuBy [ MO, 1110 Hece MOTeHLIHHUN pU3HK
HeOaKaHUX TeHHUX 1 XPOMOCOMHHX MYTallill cepel MOmyJsAliid MPUPOTHUX JKMBUX OPraHi3MiB
1, IK HACJIiJOK, 301AHEHHS 1X pO3MaiTTs, 3 ypaxXyBaHHSIM MOTEHLIIHOr0 PU3UKY IIKiJJIHUBOTO MY-
Ta-naroreHHoro BBy ' MO Ha (i3UUHY CTPYKTYpY JIIOACBKOTO OpraHi3My, IO MOXKE CIIPUYH-
HUTU BUHUKHEHHS YHCJICHHUX CIIaJKOBHX | TEHETUYHO-ICTEPMIHOBAHUX 3aXBOPIOBAHb Cepe]l I10-
YIS JTFOTCH.

OCKIJbKY MATaHHS TeHETHYHOT 0100€3MeKn MPUPOITHOTO 010pO3MAITTS HE MOYKHA PO3TIIs-
JIaTA OKPEMO BiJl MUTaHHS Oe3MeKkn O10TEeXHOIOTIYHOI AisUTLHOCTI, 3ayBaKUMO, 110 JIO TOBHOBA-
skeHb MiHnpuponn YKpaiHu Halle)kuTh (OPMYBaHHS JIEP’KaBHOI MOMITHKH y cdepi AepKaBHOTO
HanAIy (KOHTPOJIIO) 32 JOJCPKaHHIM BUMOT 3aKOHOJIABCTBA PO JOTPUMAaHHSI BUMOT 0100€31eKu
1 TeHETHYHOI O€3MeKH 11010 00’ €KTIB MPUPOAHOTO OIOTUYHOTO CEPEIOBHINA TTiJ1 Yac MOBOIKCHHS
(cTBOpEHHS, JOCTIKEHHS Ta MPaKTHUHOTro BukopucTanHsa) 'MO y BiakpuTii cucremi.

VY 3a3HaueHiil cepi 10 OCHOBHHX MOBHOBAXKCHHS MIHNpHpoAKu YKpaiHM, BiAMOBITHO
JI0 MOKJIaJICHUX Ha HbOTO 3aBllaHb, HAJISKUTh 3a0€3MEYEeHHs] HOPMATUBHO-IIPABOBOIO PETYJIFOBaH-
HSl, 30KpeMa: po3poOKa 1 3aTBepKEHHsI KPUTEPIiB OLIHKKA PU3UKY MOTEHUiiHOro BrumBy I MO
Ha HIIC [9] Ta BcTaHOBIIEHHS MEpeENiKy 3eMeb, Ha SKUX 3aCTOCOBY€ETHCS 0OMEKEHHS 111010 BUPO-
nryBaHHS ['M-copTiB pociuH. OfHAK CIiJ BiI3HAYUTH, IO TIEPEIIiK TAKUX 3eMelb T0Ci HE 3aTBep-
TDKEHO.

Kpim Toro, BakIvBe 3HAYCHHS JIJIs 320€3TMICUCHHS TeHETUIHOT MPUPOIAHOT 0100e31eKH 010-
PO3MAITTS Ma€e 3a6e3nequH;1 MlanHpozm YkpaiHu HOPMATHBHO-TIPABOBOTO PETYIIOBAHHS ILIONIO:
BEJICHHS JIeP>KaBHOTO OOJIKY 1 KaIIaCTplB 00’€KTiB TBAPUHHOTO i POCIMHHOTO CBITY; peecTpariii Ta
YTpUMaHHSI JIUKUX TBapWH, BUIYYCHUX 13 IPUPOIHOTO CEPEOBUINa; BeleHHS YepBoHOI Ta 3eie-
HOT KHUT YKpaiHU TOIIO.

Peanizyroun cBoi MoBHOBaXKeHHS y il cdepi, Minnpupoan YKpaiHu 3ailHCHIOE J03Bilb-
HY NiAJIBHICTB: BHJIAE, aHYJIOE 1 IepeoOpMITIOE T03BOJIM HA TIPOBEICHHS AP KaBHUX anpoOariii
(BunpoOyBaHb) Ta BuBiIbHEHHS | MO y BiIKpHUTIiH CUCTEMI; HA TPaH3UTHE MEPEMILlIEHHS He3ape-
ecTpoBaHux B Ykpaini ' MO; 3a0e3mneuye nmpoBeeHHs NpoLeypH HaJaHHA MoNepeIHboi 00IpyH-
TOBAHOI 3TOMTU IOJI0 MOXKIIUBOCTI TpaHCKOpIOHHOTO nepemimenHs [’ MO, npu3HauYeHUX I YMHC-
Horo BBeaeHHs B HIIC BignoBigHo 10 BMoOr KapraxeHChKOro mpoTokoury mpo 6iodesmeky [10].

Kpim Toro, 3rimHo 3 4. 3 cT. 14 3akony Ykpainu «IIpo aepkaBHY cucteMy 0i00€3MeKH. . .»
Bix 31 TpaBHs 2007 p. [4], Ha Minnpuponu Ykpainu nmokiagcHo (QyHKINT MO0 JepKaBHOI pee-
cTpallii 3aco0iB 3aXUCTy POCIWH, OTPUMaHKX 13 BUkopuctanHsMm [ MO. OnHak cuTyartis 3 JaHOTO
MTUTAHHSA € CKIIQJIHOK0, OCKIIBKH JI0Ci B YKpaiHi He 3aTBEPKEHO Hi MOPSIKY POBEICHHS JepKaB-
HOi anpobartii (BumpoOyBaHHs) 3ac00iB 3aXUCTy POCIHH, OTPHIMAHUX i3 BHKOopHcTaHHAM I’ MO, Hi




Aominicmpamuene npaso i adminicmpamusHuii npouec, ingopmayiiine npaso

TOPSIZIKY iX JIepKaBHOT pe€CTpau11 A TOMY, 3 ypaxyBaHHSIM HEIOCKOHAIOCTI TPABOBOTO PETYIIO-
BaHHS BiATTOBITHIX cycanHHx BiTHOCHH, BUKOPHCTAHHS Ha TEPHUTOPii KpaiHM 3aco0iB 3aXUCTy
pPOCINH, OTpUMaHUX i3 3acTocyBaHHsIM ['MO, 3aranom € HeMOXITUBUM. J10 TOTO XK, CITi/T 3BEpHYTH
yBary Ha Te, 10 NOBHOBakeHH Minnpuponn Ykpainu y cdepi 3bb y noBomxkenni 3 'MO, Bu3Ha-
yeHi y [lonoxxenHni npo ne MinicrepceTso [2], a60 3HaYHO PO3MIMPEHi MOPIBHIHO 3 3aKOHOM YKpai-
Hu «IIpo nepxaBHy cucremy 0io0esneku .....» Big 31 tpaBus 2007 p. [4], abo B3arasi He 30iratoTh-
csl, 10 HaJaJli MOXKe CIIPUYMHUTH HEMOPO3YMiHHS B MPOLIEC IEPKaBHOTO PEryIIOBaHHS BiIHOCHH
y it cdepi. Tomy s yHUKHEHHSI OyIb-IKMX HETMOPO3yMiHb HEOOXiHO MPUBECTH Y BiANOBi[I-
HICTh 3a3Ha4Y€HI HOPMATUBHI aKTH.

Jo opranizaniitaux noBHOBakeHb MiHNpupoan Ykpainu B Hiil cdepi HANCKUTH CHPUSH-
Hs 3aJIyYCHHIO THBECTHIIN Y cepy reHeTHUHOT Oe3neku Ta 0100e3MeKH, AepKaBHE 3aMOBJICHHS
HAYKOBO-JIOCIIIHUX POOIT, OpraHi3alis 1 IJIaHyBaHHS HAYKOBOI JMisSUTbHOCTI, CIIPUSTHHS CTBOPCHHIO
1 BIPOBAKCHHIO CYYacHHUX 010TEXHOJIOTIH Ta iH.

3 mpobieMoro 3a0e3nedeHHs] TeHeTHYHOT 0100e3MeKy PUPOIHOro 0i0pOo3MaiTTs TICHO ITe-
PETHHAETHCSI TUTAHHS HEKOHTPOJIBOBAHOI IHTPOAYKIIIT Ta aKiIiMaTH3aIi] qy>KOPITHUX JUIsT (PIopH
1 hayan YkpaiHu KMBHX OpraHi3MiB. 3 METOIO 3aI00iraHHs HETaTUBHHUM IIPOIECaM, 10 MOXYTb
OyTH CIIpHYUHEH] 1HBa31sIMU Uy KOPiAHUX OpPraHi3MiB BHACTIIOK IX IHTPOAYKIII i akmiMaTu3alii,
Miunnpuponu Ykpainu BUJIA€, aHYIIIOE 1 TepeoOpMITIOE TI03BOJIH Ha: TepecesieHHs (IHTPOLYKIIiIO)
TBapHH y HOBI Miclis TiepeOyBaHHA Ta akJIiMaTU3aIlil0 HOBUX s (hayHH YKpaiHu BUJIB JTUKUX
TBapHH; Ha THTPOIYKIIIO 3 MOps 3pa3kiB BUAIB aAukoi (ayHu i ¢opu (ceptudikarn); Ha TpaH-
CKOPJIOHHE IepeMillleHHs 00’ €KTIB pOCIMHHOTO Ta TBAPUHHOT'O CBITY (103BOJIIB Ta cepTU(iKaTiB),
BigmoBigHO 10 BuMOr KOHBEHIIT Mpo MiXKHAPOIHY TOPTIBIIO BHIAMH AUKOI (ayHu i duiopu, mo
nepeOyBaroTh ITiJ] 3arpo30k0 3HUKHEHHS [11].

He Mo)kHA OMUHYTH TakoXK MPOOIEMY CXpEITyBaHHS JKUBUX OPTaHi3MIB, IO TaKOXX Mae
TICHUH 3B’SI30K 13 3a0€3MEYCHHSAM TeHETHYHOI Oe3NeKH MPUPOAHOI 0i0TH. 3 IHOTO MUTAHHS
710 IOBHOBa)kKeHh MiHIIpHpOoaAN YKpaiHH HAJICKUTh BUAAYa, aHYTIOBAHH 1 TepeoopMICHHS 103~
BOJIiB Ha TIPOBE/ICHHS 3aXO0MIB MO0 CXPEITyBAHHS JUKHX TBAPUH.

Y KOHTEKCTi pO3IIsLy NAHOTO MUTAHHS CIiJ] HATOJIOCUTH HA TOMY, IIIO CHOTO/IHI 1032 yBa-
roro MiHnpupoan YKpaiHu 3aluIlacTbes MUTaHHS MOBOKEHHS 3 HaHO(010)MaTepiajgamMu Ta iHIIHU-
MU TIPOAYKTaMHU 010TEXHOJIOTIH, BiIXOAaMH IXHBOI IepepOOKH, BUPOOHHUIITBA, YACTKAMH PO3Naay
TOII[O, MTOTEHITiaJl TOBIOTPHUBAJIOTO HeNepen0adyyBaHOTO BIUIUBY SKUX Ha (i3UYHY CTPYKTYPY JKH-
BHX OPraHi3MiB i JIIOACHKE 3710pOB’si, Maike 30BCIM HE BUBUEHHIA, HE OL[IHEHO CTYyMiHb HeOe3NneKku
TEXHOJIOT1H IXHBOTO 3HEIIKO/KEHHS 1 3HUIIEHHS TOILO, aJie BXKe JIOCTOBIPHO B1IOMO T€, 110 HaHO(-
6i0)qaCTI/IHI<I/I MOXYTh CIIPHYHHATH Pi3HOMAHITHI IIATOJIOTIYHI ITPOIIECH i 3MIiHU B OpPTaHi3Mmi, cepent
SIKMX OJJHAM 13 OCHOBHHUX (SIKII[O HE TOJIOBHUAM) € YUIKOZKCHHST I[HK SIKI BUKJIMKAIOTH CepPHo3Hi
JIeTCHEBI YUIKO/DKCHH, TpoMO03 KPOBOHOCHHX CYTHH 1 YMCeNbHI HEBPOJIOTIUHI MOPYIICHHS (ay-
TH3M, eTICTICiI0, XBopoOu Ambireiimepa i [lapkincona Ta iH.). HaHo(610)4acTHHKY HE pO3UMHS-
FOTHCS Y TIOBITP1 Ta BOJHHUX CEPEIOBHINAX, IO CTBOPIOE JIOATKOBI PU3UKH JIJIS )KUBUX OPTaHi3MiB
i 3z[op013’;1 monuan [19]. IIpore HOPMATHBHO-TPaBOBA 0aza, 1110 peryImoe 1o cepy, NpaKkTUIHO
BifCyTHS. 3 orIAny Ha 3a3Ha4yeHi 00CTaBUHM, & TAKOX BPaXOBYHOUH IHTCHCHUBHE BITPOBA/KCHHS
HAHO-TEXHOJIOT1H B YKpaiHi y pi3HHUX Tally3sX rocrnofapchKoi AisiIbHOCTI, BUAETHCS HAA3BUYAHO
Ba)XJIMBOIO 1 HEOOXiTHOIO PO3poOKa, 3a Oe3mocepeiHbOI0 ydacTio Minmpuponu Ykpainu, creri-
ANBHOTO 3aKOHY, KWW PEryinioBaB OM BUKOPUCTAHHS HAHO-TEXHOJOT1H Ta Oe3neKy HaHO-MaTepia-
JIiB 1 BCTaHOBIIOBAB MpioputeT Oesnexu moaunn Ta HIIC nig yac 3aiiicHens i€l aisbHOCTI.

[To-npyre, 11e TUTaHHS 3a0e3neuenns enioemiunoi besnexu 010TH BiJ] HETATUBHOTO BILTUBY
HB® — GakrepianpHUX, BipyCHUX, Apa3UTapHUX OiomaToreHHUX areHTiB (mani — BITA) npupon-
HOTO MOXOJKEHHsI 200 XBOPOOOTBOPHUX ['M-MiKpOOpraHi3MiB MTY4YHOTO (010-TEXHOJIOTTYHOIO)
MTOXOJKCHHS, 1[0 MOXKYTh CIIPUYWHHUTH ITOIIAPEHHS 1HPEKIIIHHUX XBOPOO TBapHUH (eIMi300Tii), XBO-
po0 Ta MIKITHUKIB pociuH (emdiToTii), 3 ypaxyBaHHIM PU3MKY JJIS 3I0POB’S JIFOAWHU. 3 IIHOTO
MTUTAHHS CJI1JT 3ayBaXKUTH, 1110 HASIBHICTh HAa TEPHUTOPii YKpaiHU MPUPOIHUX OCepenKiB (pe3epBya-
PiB) IIMPOKOTO CHEKTPY Hebe3neuHux i ocodnuBo-Hebe3neynnx bITA (dymu, cuOipchkoi BUpa3KH,
TynspeMii, IENTOCIIpo3y Ta iH.), y T. 4. BIICYTHIX 400 0OMEKCHO-TTOIMPEHUX, SIKi MOXKYTh 3/iiic-
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HIOBATH ONOCEPEAKOBAHUH BIUIHB Yepe3 MPUPOIHE CEPETOBHIIC i XapuOBi MPOIYKTH TBAPUHHOTO
1 POCJIMHHOTO TTOXOKEHHSI Ha 3JI0POB’ S JIFOJMHMU Ta K1 3[1aTHI 3aBJIaTH IIKOJIN CUTLCHKOTOCIIONAp-
CBKUM (aJTi — ¢/T) TBapUHAM 1 POCIMHAM, HECE PU3UK MOIIUPEHHS MACOBHX CIallaXiB iH(EKIiH-
HUX 3aXBOPIOBaHb cepe/l JItojieH (emifiemiii), TBapuH (ermi300Tii) Ta pociuH (emdiToTii).

OcCkinpku caHiTapHO-eMiAeMiuHe Onaronomyydst i piBeHb iH(EKIIIHOTO 3aXBOPIOBAHHS
HACEeJICHHS, BeTepUHAPHO-CaHITapHE OIaronoayvus ¢/T TBapuH i GiTocaHiTapHe O1aromnosyyys ¢/t
pPOCIUH TiepeOyBaroTh y MpsAMil 3aeKHOCTI Bijl €MiIEMIYHOTO CTaHy IOBKIISA, TO B 3a3HAYCHIN
cthepi Minnpupoau Ykpainu criBnpairoe 3 MiHICTEpCTBOM OXOpPOHHU 3A0pOB’sl YKpainu (maii —
MO3) — 3 nuTaHb BiANOBITHOCTI €MiIeMIYHOTO CTaHy JOBKUIIS BUMOTaM CaHITapHO-eMiIeMI4HOTO
0JaromoTyydst HACENICHHS, a 3 MIUTaHb CMI300THYHOTO i HITOCAHITAPHOTO CTaHy AOBKLLIS, 3 ypaxy-
BaHHSIM PHU3UKIB [UTS 30POB’S TIOIMHU — 3 Jlep:kaBHOIO CIIyK0010 YKpaiHU 3 MUTaHb OC3MEYHOCTI
XapUyOBUX MPOIYKTIB Ta 3aXUCTy CIIoXuBadiB (naii — Jlepknpoacmoxuscirysxoa). besmocepenano
JI0 TIOBHOBaKeHh MiHTIpUpoan YKpaiHnu y ik cdepl HaIeKUTh 3a0e3MeueHHsS] HOPMATHBHO-TIpa-
BOBOTO PETYJIIOBAHHS MO0 PETYITIOBAHHS 3aXOJiB, HEOOXITHHUX JUIsI CKOPOYEHHS YHCEIILHOCTI
TBapHH Yy pa3i BAHUKHEHHs a00 3arp03u BUHUKHEHHSI €Mi300Tii; 3aTBEpPKSHHS TICPENTiKiB TUKO-
POCTHX BHIIB POCIHH, MTOIIMPEHHS 1 YUCENBHICTD SKUX IMiJUIATalOTh PETYITIOBAHHIO.

Hactynna cdepa — cdepa oxoponu i 3axucmy 06 ’exmie npupooroi mexnocghepu (armocdep-
HOTO MOBITpPS, IPYHTIB, MOBEPXHEBUX 1 MiJ3eMHUX BOJ, MOPCHKOTO CEpPEOBHUINA) Bif MPUPOTHO-
ro a0o BUIIAJIKOBOTO YX HABMUCHOTO aHTPOIIOTEHHOTO 0103a0pyAHEHHS: a) enigeMiuHoro — BIIA,
y T. 4. XBOpoOoTBOpHUMHU ['M-MikpoopranizmMamu; 0) F€HETUYHOTO (MyTa-MaToreHHoro) 6ioza-
Opynuenns [ M-makpoopranizmamu (IMO), 3 ypaxyBaHHSM MOTEHLIIHOTO PU3MKY VIS 310POB’S
JIFOTFHHU.

V wiii cdepi 10 TOBHOBaKeHb MiHITpUpOIu YKpaiHu HAICKUTH:

— 3a0e3meueHHsI HOPMaTUBHO-IIPABOBOTO PETYIIOBaHH: 1) y cdepi oxopoHU atMochepHOTO
TIOBITPS — 3 MMTaHbh BU3HAUCHHSI TICPEITIKIB O10JIOTTYHHX (DaKTOPIiB 3a0pyIHECHHS, @ TAKOXK KPUTEPIiB
BU3HAYCHHS CTALlIOHAPHUX JDKEPEIT 3a0pyaHEHHS, IS IKUX PO3POOIISIOTHECS HOPMAaTHBHU TPAHUTHO
norryctumMoro piBast (1aini — [JIP) BBy Oionoriganx (akTopiB Ha cTaH aTMOC(EPHOTO MOBITPS;
2) y cdepi 0XOpOHHU BOIHUX PECYPCiB — 3 MUTAaHb BCTAHOBJICHHS JIIMITIB CKUTy 3a0pyIHIOIOUNX pe-
YOBUH y BOAHI 00’ €KTHU; MOPSAKY PO3POOIECHHS Ta 3aTBEPPKCHHS HOPMATHBIB 'PAHUYHO JOIYCTH-
moro ckupy (pani — [JIC) 3a0pyaHIOIOUMX PEYOBHH y BOJHI 00’ €KTH Ta MEpesiKy 3a0pyIHIOI0UNX
PEUYOBHH, CKUIaHHS SKUX Y BOAHI 00’ €KTH HOPMYETHCS; PO3pOOTICHHS Ta 3aTBEPKEHHS KpPUTEPIiB
OLIIHKH 3a0pyIHEHHS MiI36MHUX BOAHUX 00’ €KTiB; BCTAHOBIIECHHS KPUTEPiiB BU3HAUEHHS €KCTpe-
MaJIbHO-BHCOKOTO PiBHS 3a0pyIHEHHS BOJI;

— 3IMCHEHHS JO3BUIBHOI MisSUTFHOCTI: BUIA4a, aHYIIOBAaHHS Ta IIepeoOPMIICHHS T03BOJIIB
Ha BUKUJIN 3a0PY/THIOIOYHMX 010pevu0oBUH B aTMOchepHe moBiTps [5];

— HOPMYBaHHSI — pO3pOOJICHHS 1 BBEJICHHS Y JIIFO €MHUX JUTS BCI€T TepuTOpii YKpaiHU HOP-
marusiB [JIP i ['JIK mkimuBoro BrumBy HB® Ha cTaH MOBKILISA, sike 0a3yeThCsl Ha HAyKOBO 00-
IPYHTOBAHMX OIlIHKaX CIIBBIJHONICHHS MK PIBHSAMH ()aKTUYHOTO i TPAHUYHO JIOIYCTUMOTO Oi-
03abpynuenns HIIC i xapakrepusyeTbest sk KpuTHnuHe HaBaHTaxeHHs Ha HIIC. [lns kypopTHHUX,
JKyBaJIbHO-037I0POBYHX, PEKpeanifHuX Ta iHIINX OKpeMUX paifoHiB Minnpupoan YkpaiHu Moxe
BCTAHOBJIFOBATH O CyBOpi HOpMaTHBH (CT. 20-1, 1. «m» cT. 33) [3];

— BEJICHHS IEPXKABHOTO OOJIIKY Oy/b-sIKMX BHU/IB 1 PO3MIipiB MIKIUINBUX O10JOTTUHHUX BILIH-
BiB Ha HIIC, y T. 4. mo BUkHAat0ThCs B aTMochepHe noBiTps (cT. 24) [3]; 00’eKTiB, sIKi CIpaBiIs-
10Th 200 MOXXYTh CIIPABUTH HIKIJIJTMBUI BILUTUB Ha 30pOB’A JIOAEH 1 cTaH aTMOC(EPHOro MoBi-
Tps, 30KpeMa 00’ €KTIB eMiAeMIYHOTO pU3UKY (ITiABHUILEHOT HEOE3MeKH 1 MOTeHLIHHO HeOe3MeuHnX
00’€KTiB).

Kpim Toro, mo moBHOBakeHb MiHIpupomu YKpaiHH BXOIWTH OpraHi3alliss MOHITOPUHTY
HIIC Tta 3a0e3nedenns (GyHKIIOHYBaHHS 3arajibHOACPKaBHOT 1H(POPMAaIiHHO-aHATI THYHOT CHCTe-
mu MoHiTopuHry HIIC. Baxmueoro ckiiaoBoro dactuHoOr MoHiTopuHTY HIIC € Gio-MOHITOpUHT
HIIC, mo BKIJItOYa€e TEHETHYHUH 1 emtiieMidanid Buan 6io-moHnitopunary HITC. Minnpupoau Ykpa-
THM BH3HAYa€ PEECTPU CKIIQJOBUX YACTHH MEPEXKi CrocTepekeHb cucteMu MoHitopurary HIIC;
po3po0bIIsie METONMKH HOTO TIPOBENIEHHS, 30KpeMa Cy0’ €KTaMU rOCIOIapPIOBAHHS, NisIIbHICTD SKUX
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MIPU3BOAMTE a00 MOXKE MPHU3BECTH A0 noripimeHHs ctany HIIC; Bu3Havae eKoIOTIYHI TTOKa3HUKH
qutst omiHke ctany HIIC Ta MeTonnyHi BKa3iBKH OO iX 3aCTOCYBAHHSI TOIIIO.

Bi 1HTerpau11 3 npo6neMO}o 6103&6py,Z[HeHHH HIIC cuinx po3risiiaTi MUTaHHS TTOBOJKCHHS
3 HEOE3MCYHUMH BiJXOAaMHU 1 pEYOBUHAMH, SIKi, 3T1JIHO 3 YMHHAM 3aKOHOJABCTBOM, MAlOTh TaKi
010JIOTIYHI BIIACTUBOCTI, IO CTBOPIOIOTH a00 MOXYTh CTBOPUTH 3HAYHY HEOE3MEKy IJis 310pOB’s
JIFOMHU 1 610THYHOTO cepeoBUIIa (TBApUH, POCIUH). Y 3a3HaueHii cdepi Ha Minnpuponu Ykpa-
{HM MOKTaJIeHO (DYHKI{ KOMIIETEHTHOTO OpraHy BUKOHABYOI BJaJu, sIKUH 3a0e31euye BUKOHAHHS
MoJIokKEeHb ba3enbcbkoi KOHBEHIIT MPO KOHTPOJb 32 TPAHCKOPIOHHUMH IEPEeBE3CHHAMU HeOe3-
MeYHUX BIAXOMAIB Ta iX BuaaneHHsM [12]. Peanizyioun cBOi MOBHOBaXeHHs Yy cepi MOBOIKEHHS
3 OioHeOe3NeYHUMHU BIIXOAaMHU 1 peuOBUHAMHU, MIHIIPUPOAH YKpaiHU:

— 3a0e3Meuye HOPMaTUBHO-TPABOBE PETYIIOBAHHS I0/I0: &) JIIEH31IMHUX YMOB MTPOBAIKCH-
Hs TOCTIOIaPCHKOT JISUTBHOCTI 31 3/1IHCHEHHS OTiepartiii y cdepi MoBOKEHHS 3 HEOS3MCUHUMH Bil-
XOJIaMH; BEJICHHSI PEECTPIB MICIb BUJIAJICHHS BIJXOIIB Ta 00 €KTIB YTBOPCHHsS, OOPOOJICHHS Ta
YTHITI3aIii BIIXO/IIB; BEIEHHS MACIIOPTa BIIX0.LY, 30KpemMa po3pooka (GopMu MacropTiB BiXO/iB Ta
THCTPYKIIIT I0JI0 X BEJICHHS Ta 3aTBEP/KCHHS iX 3a moro/pkeHHsIM 3 MO3 VYkpainu [13]; koHTpo-
IO 32 TPAHCKOPJIOHHUMH TIEPEBE3CHHAMHU HEOC3MEUHUX BIAXO/IB Ta 1X YTHIII3aIi€10/BUAICHHSIM;
BEJICHHS TIEPENTiKy HeOC3MEeYHUX BIIACTUBOCTEH BiXO/IB Ta HOTO 3aTBEPHKEHHS 3a MOTOKCHHAM
3 JepxnpoacnoxuBceiyx0o0r0 Ykpainu) [14] Tomo; 6) exonoriqyHoi 6e3neku mij yac nepeBe3eHHs
HeOe3MeYHUX BaHTAXiB, 30KpeMa iH(EKIIHHNX PEYOBHH, BITHECEHUX JI0 Kiacy 6.2, Ta JiKBigamii
HACJIIJIKIB aBapiid, 110 BiIOyBaroTheA mijg yac ix nepese3eHHs [15];

— 31ICHIOE JJO3BUIbHY NISJIBHICTB: BHUJA€, aHYIIOE Ta NepeoPOpMIIIOE T03BOJIU Ha TpaH-
CKOPJIOHHE TEPEMIIlICHHS HEOE3MEUHUX BiJXOMIB; MOTOKYE MiCIsd PO3MINICHHS HeOe3MeuHuX
00’€KTIB MOBOKCHHS 3 BiJIXOJaMM; 3[IHCHIOE JIIIEH3YBAHHS TOCIOAAPCHKOT JisIIBHOCTI 3 TIOBO-
JOKCHHS 3 HEOC3MEUHUMH BiJTXOJIAMH.

VY Bu3Ha4YeHUX cepax MiHIpupoan YKpaiHu BUKOHYE i 1HIN (QYHKIIT, 0 B Mekax Horo
MMOBHOBa)XKCHb, BU3HAYCHUX 3aKOHOM, TaK UM 1HAKIIE TOPKAIOTHCS Npodiemu 6iobesneku. 30kpe-
Ma, 115 3a0e3IeueHHs 3aKOHHUX TIpaB Ta IHTEPEeCiB TPOMaJIsiH Ha 0i100e3MeKy BaKIIMBE 3HAYCHHS
Mae peaiizanis Minnpupoau Ykpainu ¢gyHkuii iHpopMyBaHHS, 110 oiArae B iHGopMyBaHHI Tpo-
MaJICBKOCTI ITPO CTaH AOBKLIISA, Mo (OPMYyBaHHS Ta peajizamiio Aep:KaBHOI MOTITHKN Oiobesre-
KH, a TAaKOX y MATOTOBIII 1 mojlaHH1 Ha po3riisi Bepxoswiii Paai Ykpainu mopiunoi HamioHansHOT
nomnoBiai npo cran HIIC B Ykpaini. Ognax Hamionansni monosini mpo cran HIIC Buparotbes
Miunnpupoau YkpaiHu HeperyssipHO, 4acTo 3 3alli3HEHHSIM Ha PiK, a TO i Ha JIeKIJIbKa POKiB.

He menm BaxknuBe 3HaueHHA Juid epextuBHOroO 1 gieBoro 3bb mae 3abe3neuennss Minmpu-
ponu YKpaiHu HOPMATHBHO-IIPABOBOTO PETYINIOBAHHS OpraHizallil i 3AiHCHeHHS AeP>KaBHOTO Har-
iy (KOHTpOJ'I}O) 3 MIUTaHb: JOJACPKAHHS CY0 €KTaMH TOCTIONAPIOBAHHST JIICH3IHUX YMOB 1010
JUSUTBHOCT1 3 TIOBOJDKCHHS 3 HEOE3MEYHUMH BiIXOIAMHU; HepeMIH.ICHH}I (HepeBGSCHHﬂ) eKCIIop-
Ty (PEEeKCIOpTy), IMIIOPTY 00’ €KTIB TBAPUHHOTO CBITY; 3aXUCTY JIICIB, 30Kpema BiJl IIIKIJTHUKIB 1
XBOPOO; MHCIHBCHKOTO BIIOPSIKYBAHHS; €KOJIOT1YHOTO KOHTPOJTO TOBApiB y MyHKTaX MPOITYCKY
yepes JAepKaBHUN KOpJIOH Ta Ha MUTHIH TepI/ITopu YKpalHH ominku BromBy Ha HIIC y TpaHckop-
JIOHHOMY KOHTEKCTI; po3paxyHKlB p03M1p1B €KOJIOT1YHOI IIIKOJIH; TIPOBEICHHS MEPEBIPOK 0OpPM-
JIEHHsI MaTepiaiiB MPO aJMiHICTPATUBHI MPaBOMOPYIICHHS MPUPOIOOXOPOHHOTO 3aKOHO/IaBCTBA;
3aTBEP/UKEHHSI TOJIOXKEHHSI TPO TPOMAJChKUH KOHTponb y chepi oxoporn HIIC. Peamisyroun
CBOi KOHTPOJIbHI TMOBHOBaXEHHS, MiHnpupoan YKpaiHM OpraHizoBy€ Ta 3/iHCHIOE KOHTPOJIb
32 BUKOHAHHSIM BUJIaHUX HUM HaKa3iB.

YV Mexax BU3ZHAYCHUX 3aKOHOM NTOBHOBaXkeHb Y yactuHi 3bb, Minnpuponu Ykpainu 3a6e3-
MeYy€e BUKOHAHHS CKOJIOT1YHOTO 3aKOHOIABCTBA, CTPATETIYHUX, IPOTPAMHO-TUIAHOBUX TIOKYMEHTIB
(mep>xkaBHUX 1 PEriOHATBHUX EKOJIOTTYHHUX MPOrpam); YKJIaaae MiKHAPOIHI JIOTOBOpU YKpaiHH i
3a0e3Ieuye opraHi3alliro BAKOHAHHS B3ITHX YKpaiHOO 32 HUMH 3000B’s13aHb; Oepe y4acTh y 3Jikc-
HEHHI 3aXO0JliB IIIOJI0 aJIanTallii 3aKOHOJIaBCTBa YKpaiHu J10 3akoHONmaBcTBa €C; 3a0e3meuye Mixk-
HapOJIHE CITIBPOOITHHUIITBO, BUBYCHHS, y3araJbHEHHS 1 MOIWPEHHS MIXKHAPOIHOTO JIOCBIY TOIIIO.

Buxonmsuu 3 aHalizy BHIIE 3a3HaY€HUX HOPMATHBHO-TIPABOBHX aKTiB, MiHIIpUpoan YKpa-
{HH, BIJITIOBIJTHO JIO CBOTO CTATYCY i B MEKaX CBOET KOMIIETEHIIi1, Ma€ JJOCTaTHBO MIMPOKHUIA 00CsAT
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MTOBHOBA)KCHb y cepi 3a0e3MedeHHs] eKOJIOT1YHOI CKIIaaoBoi YacTHHH Oio0Oe3neku. BimmoimHo
JIO0 TIOKJIaJICHUX Ha HHOTO 3aBlaHb, MIHNIpUpOAH YKpaiHU peaji3ye HOPMOTBOpPUi, OpraHizailii-
Ho—po3nopfmqi 3a1001KHO- KOHTpOJIbHi Ta 1HII ITOBHOBAYXEHHS LUISIXOM 3I1MCHEHHS J03BUILHOI
JiSUTBHOCTI, q)yHKum 00Ky, peecTpartii i nacnomeaun HOPMYBaHHS 1 IIMITYBaHHS, OpraHi3amii
1 IpOBENICHHS MOHlTOpI/IHFy HIIC, exonoriunoi excrieptusu, orinku BruBy Ha HIIC, indopmy-
BaHHS, IUTAHYBAHHA 1 IPOTpaMyBaHHsI TOLIO.

VY mpoueci BUKOHAHHS CBOiX 3aBJaHb i3 nutaHb 3bb MiHnpupoau B3aeMopie 3 iHITMMU
opraHamu JiepkaBHoi Biaau. B nepury uepry, e [lepxaBHa exooriyHa iHcnekuis Ykpainu (namt —
Hepxexoincnekuis) [16], ocHOBHUM 3aBIaHHM SIKOi € peastizallis JepKaBHOI MOJITHKY 13 3/ikc-
HEHHS Iep’KaBHOIo Harisny (KoHTpoito) y cdepi oxoponu HIIC, y T. 4. 111010 OXOPOHU MPHUPOI-
HHUX peCypciB Bill HeraTuBHOTO BIDIMBY HB® Ta 0XOpoHHM 1 3aXHCTy MPHPOIHOI TEXHOC(EPH Bix
0i03abpyaHenHs [17].

Kpim Toro, peamnizyroun cBoi moBHOBaXeHHs y cepi 3bb, Minnpupoan Ykpainu B3aemo-
i€ 3:

1) MinicTepcTBOM arpapHoi IMOJIITHKHU Ta POIOBOJIbCTBA YKpaiHu (1aii — MiHarpomnomiTi-
KH) Ta JlepKIponcnoxuBcIy 000 YKpaiHu B 4acTHHI 3a0€3TICUCHHS: BETEPHUHAPHO-CAHITAPHOTO
Onarormonyyysi, emi300THYHOI Ta (hiTocaHiTapHOT OE3MEeKH; TeHETHYHOI 1 emijeMiyHol Gio0e3me-
KU C/T TBapHH 1 POCJIHH, a TAKOXK XapUOBUX MPOAYKTIB POCIMHHOTO Ta TBAPHUHHOTO TMOXOKEHHS
Tomo. 3apaanHs Minnpupoau Ykpainu B cdepi popmyBaHHS 1 3a0e3MeueHHs peasizalii qepxas-
HOI MOMITUKY Y Taly3i NOBo/keHHs Ta 00iry I'MO y BikpuTiil cuctemi MaroTh 3a MeTy 3a0e3Ie-
YEHHS! TCHETUYHOI 1 emifieMiuHoi 0100e3MeKn caMe MPUPOJHOTO OIOTHYHOTO cepenoBuina. Boj-
HoYac 3aBlaHHA MIHAarponomTuku YKpainu i JlepnpoacnokuBciayk0u YKpaiHu 3 LUX MUTaHb
CTOCYETBCS BUKITIOUHO C/T TBaPHH 1 POCIIHH, aje 3 ypaxyBaHHSIM PH3HUKY U IPUPOTHOTO 010p03-
MAiTTs TBApUH i POCIHH.

2) MO3 VYkpainu B 4acTUHI 3a0e3IeueHHs: eMmieMigHoi 0100e3MeKr MPUPOTHOTO O10THY-
HOTO CepelloBHINA I TeHeTHYHOi 0io0e3neku y nmoBommkeHHl 3 'MO. 3okpema, crinbHo 3 MO3
YKkpaiHu: MoTro/pKye METOJMKH JIJIsl KoskHOTO BHIy ['MO, 1110 3aTBep/IKYIOThCS MiHArpONOTiTHKH
Ykpainu; po3pobiasie KpuTepii OLiHKK pU3HKy moTeHuiiHoro BrutuBy [’ MO Ha mpupoaHe 6ioTHdHe
CEpPEIOBHIIE; MPOBOIUTD ACPKABHY C€KOJIOTIUHY i CaHITApHO-CMiJeMiYHy €KCIIEPTU3HU OO0 CIi-
JeMiuHoi 1 reHeTHuHOi 6i00e3nekn I'MO; 3 MeToI0 monepeKeH s MOMUpeHHs 13, 3amobiranHs
emijieMisiM, MaHJEMisM, 3a0e3Meuye MPOBEACHHS €MiJIeMIYHOTO MOHITOPUHTY CHOCTEPEKCHHS i
BUBYEHHS emifieMiunoro ctany HIIC, 3axoniB i3 po3BiikH, BUSBIECHHS 1 JIKBigallii IPUPOJHO-BOT-
HUILEBUX OCEpeKiB IHPEKIIHHUX 3aXBOPIOBaHb; Oepe y4acTh Y M03BUIbHIN TisSUIBHOCTI 3 MUTaHb
nporuaii BUI-ingexmii/CHIly Ta iHmmM conianbHO HEOE3IIEUHUM 3aXBOPIOBAHHSIM, 3 TIUTAHb Be-
TEPUHAPHO-CAHITAPHOT OE3MeKH, 3armo0iraHHs MOIIUPEHHIO 300H031B (XBOPOO, CIUTLHUX IS JTFO-
JIeH 1 TBapuH).

3) MiHicTepcTBOM OCBITH 1 HaykW YKpaiHW B YacTHHI MoBOKeHHS 3 [MO: ycTaHOBIIOE
MOPSI0OK YTHITI3aIli1, 3HUIIEHHS Ta 3HEIIKO/KEHHsI 00JikoBoro Matepiany I'MO, onepskaHoro mija
4yac BHIIPOOYBaHb, HEMPUAATHUX a00 3a00poHeHuX 10 BukopuctanHs MO (. 27) [18].

4) MiHicTepcTBOM BHYTPIIIHIX CHpaB YKpaiHM B YACTHHI BUSIBJICHHS IIPAaBONOPYIICHB
3aKOHO/IaBCTBA PO 0i00e3meKy. 30Kkpema, Mae MpaBo B YCTAHOBJICHOMY MOPSIAKY TepeiaBaTH Ipa-
BOOXOPOHHUM OpraHaM MaTepianu Mpo BUSBICHI IPaBOMOPYIICHHS y 1iit coepi.

5) I[epncaBHom cnyxc60}0 VYkpainu 3 HaA3BUYAHUX cmyaum (mami — ACHC) B yacTuHi
3anoOiraHHs Ta JiKBifauii HaJ3BUYAHUX eKoloriyHux cutyauii (zani — HEC) TPUPOIHO- emize-
MIYHOTO 1 O10TEXHOTEHHOTO XapaKTepy: aHali3ye 1 3A1HCHIOE IPOTHO3YBAaHHS €KOJIOTTYHUX PH3H-
KiB, sIKi IPYHTYIOTBCSI Ha Pe3yNbTaTax CTPATEridyHOl EKOJIOTIYHOI OI[IHKH, JepP>KaBHOI €KOJIOTITHOT
eKCIIePTHU3H, a TaKOXK JepxaBHOro 6io-moHiTopuHTy HIIC. YV Mexax cBoei komreTeHIii MiHnpu-
pomu Ykpainu Oepe ydacTh y IUTaHYBaHHI Ta 3IIHCHEHHI 3aXO/iB i3 3aN00IraHHs BUHUKHEHHIO
HEC i pearyBaHHS Ha HHX.

6) lepkaBHOIO CITy>KOOTO CTATUCTHKH YKPaiHU B YaCTHHI OTPUMAHHS CTATUCTHIHNX TaHHX,
HEOOXiTHUX JIJI1 BUKOHAHHS IMOKJIaIecHUX Ha MiHnpupoau Ykpainu 3aBnasp i3 nutanb 3bb, a Ta-
KOK HaJTaHHSI OpraHaM CTAaTHCTHUKHU BiAMOBiTHOI iH(opMartii 3 muTaHb 6100e3MmeKH.
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BucHoBkn. TakuM YWHOM, MPOBEICHUN aHAII3 HopMaTI/IBHO'i 1 HAyKOBO-JIOBIJIKOBOT JIiTe-
parypu jae mijicTaByu BU3HATH MiHIIpHpOnu YKpaiHU OpraHoM MiKBIZOMYOTO TaIy3eBOTO €KOJIO-
rigaoro ympagiiHHs y cdepi 3Bb. BiAmosigHo 10 cBOro crarycy i B Mexax CBO€l KOMIIETEHII1,
Miunnpuponu YkpaiHu Ma€e JOCTaTHbO IMUPOKUN 00CST MIOBHOBaXXCHb y cdepi 3a0e3redeHHs eKo-
JIOT1YHOT CKJIa0Boi YacTHHM OioOe3nexu. OaHak, Ha Halle OadeHHs, KOMIETeHIliss MiHIPUpOIH
VYKpaiHu HE OXOIUTIOE TMOBHOKO MIpOI0 BECh CHEKTpP JaHOI MpoOJIeMHU aHi B 4acTHHI 3a0e3medeH-
HSI TCHETUYHOI i emifieMiuHOi Oe3nexu i 6103aXUCTy MpUPOJHOTO 0i0PO3MAITTS BiJ] HETaTUBHOTO
BBy Hb®, aHi B yacTuHI 3aXUCTy Bij 6103a0pyaHeHHs 00’ €KTiB MPUPOIHOI TexHochepu (6io-
€KO-CHCTEM), 110 3yMOBJIEHO BaJlaMl YUHHOTO 3aKOHO/IaBCTBA, HASsBHUMH Y HbOMY IIPOTaJIMHAMHU Ta
CYNEPEYHOCTSAMH, HEUITKICTIO (DOPMYITIOBAaHb, 8 TAKOXK BiICTABAHHSIM BiJl HAYKOBO-010TEXHOIOT1Y-
Horo rporpecy. [Ipore 6ioTHYHE cepeOBHUINE — [Ie YU HE HABaXXITUBIIIA CKJIa10Ba YACTHHA EKO-
JIOTIYHOTO CyBepeHITeTy» JepxkaBu. Came TOMY MPIOPUTETHUM HAINPSIMOM JisuTbHOCTI MiHIIpH-
poau Ykpainu mae OyTr hopMyBaHHS 1 3a0€3IEUCHHS pealtizallii eKOJIOTIYHOI CKIaI0BOi YaCTHHH
JIepKaBHOT TTOITHKK 0100e31ekH 1 6103aXHCTY, IO 000B’I3KOBO Ma€ BKITIOUATH TaKH IMATAHHS, 5K:
3a0e3IeueHHs eMiIeMivHOI 1 TeHeTHYHOT 0i00e3MeKH Ta 6103aXUCTy PUPOTHOTO O10pO3MATTTS Bijl
HETaTHBHOTO MyTa-MIaTOTCHHOT0, OaKTepiabHOTO, BIpYyCHOTO, TApa3uTapHOro Ta iH. BIiusy HbBD,
a TaKOX MMUTAHHA 3aXHCTy CEpeIOBUINA HOro iCHYBaHHS (IPUPOAHUX BOJIOWM, IPYHTIB, aTMochep-
HOTO HOBITpPA) Bi €NiIeMiYHOTO i reHeTHYHOTo 0i03a0pynHeHHs BIIA, Hebe3neunumu 6ioBigxo-
namu i 6iopedoBuHamu, 'MO, HaHO(Oio)MaTepiasaMy Ta IHIIUMH NPOAYKTaMHU O10TEXHOJOTIH,
BiJIX0JaMH iXHBOI MepepOoOKH, BUPOOHULITBA, YACTKaMHU PO3Maay TOILIO, 3 ypaXyBaHHSIM PU3HKIB
JUTsI 310pOB’ st Jitopnan. HasiBHICTH 1 e)eKTUBHA peaizallis J1€BOT NOTITHKK 0100e3MeKu 1, Hacam-
nepen, il eKONIOTIYHOI CKITaJ0BOi YaCTHHH, CIPSMOBAHOI Ha 30€peKEHHsI MIPUPOTHUX OlOTHIHHX
0ararcTB i1 MAWOYTHIX IMOKOMiHb, 3 YpaxyBaHHIM MOTPeO CyCHIbCTBA B iCHYBaHHI y 06100e3mey-
HOMY JJISI KHTTSI, 30pOB’s Ta misutbHOCTI Jitonuan HIIC, cipusTiuBOMYy U1 TapMOHIHHOTO i cTa-
O1TbHOTO JTeMorpadiyHOTO PO3BUTKY YKpaTHCHKOI Hallil, Oyle 3alopyKOI TOTO, IO 338 TTOMUIIKH,
3po0JIeH] ChOTOJTHI, HE JIOBENETHCS PO3ILIAYyBaTHCS JOPOTOIO IIIHOKO 3aBTpa.

BopmHouac opieHTOBaHMI Ha pecypcH opraH He MoXke OyTH 37IaTHUM ITOBHOO Miporo 3a0e3-
meduTH 0100e3MeKy JepKaBH, CYCIiIbCTBA 1 JTIOMUHKU. AJDKE IIIKOM OYEBHIIHO, IO SKOJIOTIYHA
CKJIaJioBa JacTHHa 6i00e3nexu moTpedye MOCTIHHOTO Ta KOMIJIEKCHOTO AEP>KaBHOTO MiKJIyBaHHS
1, mepeayciM, Ha IHCTUTYIIHHOMY piBHI. ToMy He MEHII BaXJIMBE 3HAUCHHS Ma€ YIOCKOHAJIEHHS 1
PO3ILIMPEHHS CNiBPOOITHUIITBA MiHNpHpoaAK YKpaiHu B iHTerpamii 3 iHIIUMH OpraHaMU BUKOHAB-
4Oi BJIaJ| CHelialbHOI Tally3eB0i KOMIIETEHIIi1, AisUIbHICTh IKUX MEBHOIO Mipoto NoB’si3aHa i3 3bb
B iHIIMX cdepax BiHOCHH 1 nepeaycim 13 MO3 Ykpainu ta epKIpoJCcoKUBCIy:K0010 YKpaiHu
1 ICHC VYkpainu.
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AIMIHICTPATUBHA BIAIIOBIJAJIBHICTD
AK BIIITOBIIHUU ITPABOBUU IHCTUTYT

VY cTaTTi AOCHIIKEHO NMPABOBY MPHUPOAY AAMIHICTPATUBHOI BiANOBIJAIBHOCTI.
OOrpyHTOBaHO, 110 LIeH IHCTUTYT € crenu(iuHOI0 CYKYIHICTIO Cy0’ €KTUBHUX MPaB i
000B’43KiB IIPAaBOMOPYIIHUKA.

Knruosi cnosa: aominicmpamusna 8ionosioanbHicms, IHCMunym npasd, npa-
B0NOPYUICHHSI.

B crarpe nccnemoBaHO TPaBOBYIO MPUPOAY aIMHHUCTPATHBHON OTBETCTBEHHO-
ctr. OOOCHOBAaHO, UTO TAHHBIA WHCTUTYT SIBISIETCS! CIIEIU(PHUYESCKON COBOKYITHOC-
TBIO CYOBEKTHBHBIX ITPaB U 00S3aHHOCTEH MPaBOHAPYIIIUTEIS.

Knrouegvle cnosa: aomunucmpamugnas omeemcmeeHHOCb, UHCIUNYm npasa,
npasoxapyuenue.

The article investigates the legal nature of administrative liability. It is substantiated
that this institute is a specific set of subjective rights and obligations of the perpetrator.
Key words: administrative responsibility, institute of law, offense.

Beryn. OpHi€ero 3 HalrocTpimx nMpoodiieM ChbOTOJICHHS B YKpaiHi € 3aBepiueHHs pedhopmy-
BaHHS IIPABOOXOPOHHUX CTPYKTYP, CYIOBOI CHCTEMH i3 JOTPUMAHHSAM Pi3HOTO POIY IOPHIMIHHUX
3000B’s13yuux npaBwil. Lliif mpoOieMi MPUCBSIYYETHCS YUMAIIO yBard B paMKax peopMyBaHHS
BITYM3HSHOI NMPABOOXOPOHHOI CHCTEMH, aJanTallii BITYN3HSHOTO 3aKOHOAABCTBA 10 HOPM Kpa-
{H-uneniB €C.

Peanizyroun 1opuauyHi MpaBuia, Mo MaroTh 000B’I3KOBUH XapaKkTep, MU CTABUMO 33 METY
3a0e3MneunTy NPaBONOPSIOK Ta epKaBHY TUCHUILIIHY B IEBHUX cepax AisabHOCTI, sKi Oe3noce-
PEeIHBO 3a4iNaroTh IHTEpPECH BCiX a0 OUIBIIOCTI TPOMAJSH, a TAaKOX IMiJIPUEMCTB, YCTAHOB Ta
oprasizauiid He3aJIe)HO Bix popMH BiacHOCTI. TOMy CyTTE€BO 3pOCTalOTh POJIb 1 3HAUEHHS TyXKe
BKJIMBOTO THCTUTYTY — a/IMiHICTPATUBHOI BiJIMOBIAIBHOCTI (CKJIAIOBOI YaCTUHU aJIMIHICTPATHB-
HOTO TIIPUMYCY), CIIPSIMOBAHOI Ha 3a0€3MeUCHHs 3aKOHHOCTI i IPaBOIMOPSAKY Y cdepi anminicTpa-
THUBHO-TIPABOBOTO PETYIIOBAHHS CyCIUTBHUX BIIHOCHH, IO CKIIAUCS y ICPKaBi.

YnHHE 3aKOHOIABCTBO YKpaiHU HE JTa€ OCTATOYHOTO BU3HAYCHHS ITOHSITTS aIMiHiCTpaTHB-
HOT BiJINIOBIJJAJIBHOCTI, 1 TOMY B TeOpii aIMIHICTPAaTHBHOTO MIpaBa iICHY€E BEJIMKA KUIBKICTh JTYMOK
CTOCOBHO ITHOTO COIIaJIbHO-TIPABOBOTO SIBUIIIA.

IMocTaHoBKAa 3aBaaHHA. METOIO CTaTTi € JOCTIKCHHS IHCTUTYTY aJIMiHICTpAaTUBHOT BiJl-
MOBiJAIBHOCTI Ta ii MpaBOBOi MPUPOAH SIK BiAIOBIAHOTO IHCTPYMEHTY, CIIPSIMOBAHOTO Ha 3abe3re-
YCHHS 3aKOHHOCTI 1 IPaBOMOPAAKY y cepi aaMiHICTPAaTHBHO-TIPABOBOTO PETYIIOBAHHS CYCHilIb-
HHUX BIJTHOCHUH.

PesyabraTu gociigaeHHsl. AQMiHICTpaTHBHA BiAMOBIAAJIbHICTD SIK BUJ IPABOBOI Bij-
MOBIIaJIbHOCTI € BAXJIMBUM IHCTUTYTOM 3a0e3IeueHHs] MPaBOMIpHOI MOBEAIHKH T'POMAJSH Ta
ocajoBuX 0c¢i0 y cdepi JeprKaBHOTO YIPABIIHHA. [HCTUTYT aMiHICTPAaTUBHOI BiAMIOBIJAIBHOCTI
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IPYHTYETBCS HA TIOCIIIOBHO-IEMOKPATHYHUX 3acajiaX BIUIMBY Ha 0Ci0, sKi BUNHWIN MPOTHUIIPAB-
Hi, BUHHI (YMHCHI 200 3 He00epe)HOCTI) JIii YM Oe3MIsSUTbHICTB, 110 MOCATA0Th Ha JACPKaBHUN UM
TPOMaJICBKUH TOPSIOK, BIACHICTB, TPaBa i CBOOOIN IpOMaIsH, Ha BCTAHOBICHUH MOPSIOK YIIPaB-
JHHSA, — aAMIHICTPAaTHBHI NMPaBOMOPYIICHHS (IIPOCTYTKH), 32 SIKi 3aKOHOIABCTBOM BCTAHOBJICHA
aJIMiHICTpPAaTUBHA BiIIMOBINAIbHICTS.

[HCTUTYT aAMiHICTPATUBHOI BiJAMOBIJAILHOCTI IPOMA/ISH 32 MOPYIISHHSI HOPM aJIMiHICTpa-
TUBHOT'O 3aKOHOJIABCTBA € OHUM i3 BaXKJIUBHUX IHCTUTYTIB aMiHICTPATUBHOTO TIpaBa, SIKKI BHUCTY-
1ae BOKIUBUM 3aCO00M OXOPOHH IPOMAICHKOTO MOPSIKY 1 SKOMY IMPUTAMaHHI BCi 03HAKH OpPH-
JINIHOI BiJIMOBIIAILHOCTI. 32 JOTIOMOTO0 3a3HAYEHOTO THCTUTYTY 3A1MCHIOETHCS 3aXUCT HE TUIBKU
aJIMIHICTPATHBHO-TIPAaBOBUX BIIHOCWH, a U BIAHOCHH, BPETYJIbOBAHUX HOpPMaMH (iHAHCOBOTO,
EKOJIOTIYHOT0, TPYIOBOTO, MUTHOTO, a B ICIKUX BHUITQAKaX — IIMBUIHHOTO IPaBa Ta MPoIeCyaTbHAX
ramy3eii. Llel iHCTUTYT IPYHTYETHCS Ha MOCIIOBHO AEMOKPAaTHYHHUX 3acajaxX BIDIMBY Ha 0OCiO,
KOTp1 BUYMHWJIM aJMIHICTPATUBHI MPOCTYNKH. [Topsiy i3 TAKKMHA OCHOBHHUMHM 3acajaMH IILOTO iH-
CTHUTYTY, SIK HEBIJIBOPOTHICTh, 1HIUBIAyali30BaHICTh, TIACHICTh, CAMOCTIHHE MICIle 3aiiMae Take
SIBHIIE, K TpaHCc(OpMAIlis BiAMOBIAAIBLHOCTI, BIAMOBIIHO JI0 SIKOT IOPUIUYHA BiAMOBIAAIBHICT
He € 0e3yMOBHOIO 1 KATETOPUYHOIO 1 JOMYCKae MOKIMBOCTI PI3HOTO POAY 3aMiH y paMKax, 3a3/a-
JeTiIb epei0aYeHnx 3akoHoM [ 13].

VYV cr. 92 Koncrutyuii YkpaiHu aaMiHICTpaTHBHY BiJAINOBiJadbHICTh BHU3HAYEHO OIHUM
i3 OCHOBHUX BH/IB IOPHIUYHOI BIiAMOBIZAMBHOCTI B VYkpaiHi. BoHa BHCTymae HacmigkoM
HEBUKOHAHHS YY HEHAJIC)KHOTO BUKOHAHHSI 0COOO0I0 HOPM aIMiHICTPAaTHBHOIO 3aKOHOIABCTRA, 1110
TATHE HEB1JIBOPOTHICTh pearyBaHHs JepKaBH Ha aIMIHICTpATHBHI MPaBONOPYILEHHS (IPOCTYIIKH)
Ta BCTAHOBJIOETHCS BUKIIOYHO 11 3akoHamu [10].

CorriaJibHa poJTb aIMIHICTPATUBHOT BIIMOBINABHOCTI € HAI3BHUAHO BAXKIMBOIO HacamIie-
pern ToMmy, 10 BOHA BUHUKAE SIK TIPABOBUI HACKIIOK HEHAICKHOI peaisallii rpoMaIssHaMHU Ta IOpH-
JUYIHUMH 0c00aMH CBOIX MpaB Ta 000B’s3KIB y CyCIUILCTBI. BoHa BKITIOYa€e HE TUTBKU PETPOCIICK-
THUBHY BIJIOBIJAILHICTD SK HACIIIOK TPABOMOPYIICHHS, ajie i MO3UTUBHUHN aCleKT, TOOTO IEBHUM
BHYTPIIIHINA CTaH 0COOM, ii CTaBIECHHSI 10 JJOPYYCHOI CIIPaBH, CYCIIBCTBA, CBOET MTOBEIIHKH.

VY cydacHiil HayIli aAMIHICTPaTHBHOTO MpaBa 37COUTBIIOTO aaMiHICTPAaTUBHY BiIIOBiAab-
HICTh MIOB’I3YIOTh 13 3aCTOCYBaHHM 3aX0/liB IEP’KABHOTO MMPUMYCY, PO3IVISAAI0TH K nepeadaucHy
CaHKIISIMHU ITPABOBUX HOPM PEAKIIiI0 Ha TPABOMOPYIICHHS, SIK peasi3aliiio 3aCTOCYBaHHs CaHKIIiH,
K (hopMy 3a0e3MEUCHHS aMiHICTPATUBHUX CTSTHEHb.

VY Teopii aAMIHICTPaTUBHOTO MNpaBa BIJACYTHSA €IuMHA AyMKa IIOJ0 NpOoOJeMHU MiACTaB
a)lMiHiCTpaTHBHOi' BimoBiganbHOCTI. [1eBHa "acTuHa (axiBIiB Mij] MiJCTaBaMH MPAaBOBOI BijI-
MOBITATBHOCTI PO3yMi€ HAsBHICTH y TisIX 0COOM CKIaTy MPaBOMOPYIICHHS, iHIIa yacTuHa (a-
XIBI[IB MiZICTaBaMU BBAKAIOTh 00’ €KTHBHO MPOTUIIPABHE JisTHHSI, BAMHEHHS aJIMiHICTPaTHBHOTO
MPOCTYIIKY — CYCIUTBHO HeOe3NeqHo1, MPOTUIIPaBHOI, BHHHOI Aii a00 0e3qisUTbHOCTI, 110 nopy-
mrye aI[MlHICTpaTI/IBHI/II/I 3aKOH. 3arajJbHOBH3HAHOIO € JyMKa THX BUYCHHX-aIMiHICTPATHUBICTIB,
AKi TicTaBaMH aIMiHICTPAaTHBHOI BiJIOBIiTANbHOCTI BU3HAIOTH aIMIHICTPAaTHBHE MPaBOMOPY-
IIeHHsI (MPOCTYIIOK); K BUHATOK, MiJICTABAMHU MOXYTh CIIyTYBaTH 1HII MPOTHIIPABHI JiSTHHS,
HANPUKIIAJ, JISTHHS, 110 MICTSITh O3HAKHU CKIIAAY 3JI0UYMHY, SKHH HE CTAHOBUTBH BEIUKOI CYCIiTb-
HOI HeOe3MeKH.

YkpalHCHbKUMH HAayKOBISIMH, BUCHHMH IHIIMX JiepaB 3poOlieHa crpoba MmpoaHalizyBaTu
Ta 3p03yMiTH MPAaKTHYHY 1 TEOPETUUHY BAXJIUBICTh IHCTUTYTY aJMIHICTPATUBHOI BiJIOBIAAb-
HOCTI. HpOTSIFOM TPHBAJIOTO 4acy HAYKOBLAMH NPOBE/ICHA pobota 3 po3poOKU NmpobdIeMu aaMi-
HICTPAaTUBHOI BiAMOBINAIBGHOCTI 1 MIATOTOBKU BIATIOBIIHOI TEOPETUYHOI Oa3u st (bopMyBaHHﬂ
3aKOHOJABCTBA PO aIMIHICTPaTHBHI TPaBOIOPYIICHH Ta IpoekTy Konekcy Ykpainu npo aamiHi-
ctparuBHi npoctynku (mam — KYnAIl). Y 3akoHOqaBCTBI PO aAMiHICTpaTHBHI IPABOIIOPYIICHHS,
sSIKe CKJIAJIOCST CHOTO/IHI, BIICYTHS CHCTEMATH3AaIlisi HOPM y paMKax OJHOTO 3aKOHY, 10 IPU3BOAUTH
JI0O KOHKYPEHIIiT HOpM, HEBIIITOBITHOCTI iX BUMOTaM, SIKi CTaBIATHCS J0 MPaBoBoi (GhopMu, 9acto
HOPMH MaIOTh JIBO3HAYHE TIIyMa4yeHHS 3MICTY JTUCIIO3HUIIT CTATTI.

VY ropuandHii JIiTepaTypi Moo npodieMu i BU3HAYSHHS a/IMIHICTPAaTUBHOI BIIMOBI1aIbHO-
CT1 ICHYIOTB Pi3Hi MiIXOH, iHOMI BOHH CYTTEBO BiAPI3HAIOTHCS OIUH BiJl OTHOTO.
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Y KVYnAII Ykpainu 3akpilieHO «KapaJbHUN MiJXiJ] IO BU3HAYCHHS MTOHSTTS aJIMiHICTpa-
THBHOT BiNOBITAIBHOCTI. ToMy B TakoMy po3pi3i Iie TMOHATTS, PO3KPUBAOYH JaHy KaTeropito,
B TIOBHOMY 00Cs31 HE Ha3uBae BCi ii CTPYKTYpHI €JIEeMEHTH, a 3aMUKAEThCS Ha OJTHOMY €JIEMEHTI,
(haKTUYIHO OTOTOXKHIOIOUHM TIOHSATTS «BiAMOBIAANBHICTEY 1 «nokapanHs» (KYnAIT) [10].

I.A. Tanaran 3a3Ha4aB, 110 TUTAHHS MPO CIIBBIIHOIICHHS BiJNOBIJAILHOCTI 1 MOKapaHHS
(cTATHEHHS) TOBUHHO OyTH BHUPIIIEHO HA KOPUCTH IX MMOBHOTO OTOTOKHEHHS. Lle omHomopsiakoBi
IIPaBOB1 MOHSTTS. BOHU CTOATH mopsiz 1 ofHe 6e3 iHIIOro iCHyBaTH HE MOXYTh. bynb-ska Bijgmo-
BiJJAJIbHICTh € MICBHUM MOKAPaHHSIM, SIKE € JIUIIE FOPUIAIHOI (POPMOIO HOTO BUPAXKEHHS 1 BUSB-
neHHst [7]. MeToa010r14HO 3 TaHUM MOJI0KEHHSIM HE MOYKHA MTOTOAUTHUCS, TOMY 1110 BOHO 00MEKy€E
3MICT BiJIIOBIJAIBHOCTI THM, III0 OTOTOKHIOE BiJIMOBIIAJBHICTD 1 MOKApaHHs, YUM MO30aBIIsE Ka-
TETOPIt0 BiMOBITAIBHOCTI 3MICTY ICHYBaHHSI.

VY HayKoBif aMiHICTpaTHBHO-IIPABOBIN JIITEPATypi 3MICT aJMiHICTPATUBHOI BiJIIOBIIa)Ib-
HOCTI TPaKTY€eThCsI IO-pi3HOMY. [IpoTe y MOHSTTAX 1 BU3HAUCHHSX aIMIHICTPATHUBICTIB, Y HAyKOBUX
MPAISX CIIOCTEPITaeThCs €WHUH OIS HA 03HAKY, K1 BU3HAYAOTH 3MICT aIMiHICTPaTUBHOT BiJl-
MOB1TalTbHOCTI. 30KpeMa, aaMiHICTpaTHBHA BiJIMOBIIANBHICTh XapaKTEPU3Y€EThCS MMEBHUMH OCO-
OMMBOCTSMU:

1. AaMiHicTpaTUBHA BiAMOBIAANBHICTh HAKIAIAETHCS 32 MPABOMOPYIICHHS, SKi HE CTAHOB-
JISITH BEJIUKOT CyCHiNbHOI HEOE3IEKH.

2. AnmiHicTpaTHBHA BiJNOBIJAIBHICTh TMEPEBAXKHO HACTAE€ BHACTINOK MPaBONOPYIICHB
y cepi 3araabHOAEPKABHUX, @ HE IPUBATHOIPABOBHX 1HTEPECIB.

3. AnMiHicTpaTHBHA BiANOBIAAIBHICTD € 3aCO00M OXOPOHHU BCTAHOBIIEHOTO JEPKABOO Tpa-
BOIIOPSIIKY, BOHA HOPMAaTHBHO BH3HAUYCHA 1 ITOJISITAE Y 3aCTOCYBAHHI CAHKIIIN MPABOBUX HOPM.

4. BinnoBiiajabHICTh B aIMIHICTPATHBHOMY MpaRBi 3aBK/IM HACTAE BHACIIIOK MTPOTHIIPABHOT
Jii (0e3aisUTbHOCTI) FOPUANYHOT 200 (Hi3MYHOiI 0COOH, € HACIIIKOM BUHHOTO aHTHIPOMAJICHKOTO
JSTHHA.

5. BinmoBinanapHICTh CYIIPOBOUKYETHCS JCPKABHUM 1 TPOMAJICHKUM OCYIOM TPaBOIIOPYIII-
HUKA Ta BAINHECHOTO HUM JTisSTHHSL.

6. AIMiHICTpaTHBHA BiJNIOBIAIbHICTh OB’ SI3aHA 3 TIPUMYCOM, 13 HETAaTUBHUMM JIs TIpa-
BOIOPYIIIHUKA HACTiIKaMH (MOpPaJBEHOTO a00 MaTepiaJbHOTO XapaKkTepy), SIKUX BiH MOXE 3a3HATH.
Bomna peanizyeTscst y BiIOBIAHUX IPOLECYaTbHUX (hopMax.

AJMIHICTpaTUBHIN BiAMOBIAATBHOCTI BIACTHBI s crenudiyHUX puUC, SKi BIAPI3HIIOTH ii
BiJI IHITUX BH/IIB FOPUIUYHOT BiJIIIOBIAJIbHOCTI:

a) y BUIIAJKaX, TPAMO nepe)16aqe}mx YHHHUM 3aKOHOJIABCTBOM, ITiJICTABOIO BIAIMOBIIAIIb-
HOCTI MOXKe OyTH HE TUIBKH aIMiHICTpaTHBHE IPaBOMOPYIICHHS (HpOCTyrIOK) an TOPYIICHHST
THIITIX rany3en npaga. Taki 3aX011 MOXKYTb 3aCTOCOBYBATHCS Y pa31 3BUTPHEHHSI BiJI KpUMiHAIBHOL
BiJIIOBIaIBHOCTI, TOOTO 3a MiSHHS, IO MICTATH O3HAKH 3JI0YHHIB, SIKI HE CTAHOBIATH BEITUKOT
CYCHUIBHOT HEOE3TICKH;

0) aJgMiHICTpaTHBHA BiAMOBIJAIBHICTh BUSBISETHCS B HAKIIAJCHHI HA TIOPYIIHUAKIB TIEBHUX
BH/IIB aJIMIHICTPAaTUBHUX CTATHEHB, CIICIIU(IYHUX 32 3MICTOM 1 BI/IMIHHUX BiJI 1HIITUX 3aXOJIiB CTST-
HCHHS Ta BIUINBY, SKi 3aCTOCOBYIOTHCS B PI3HUX Taly3sx mpasa. L{i BuaM aaMiHICTpaTUBHUX CTSIT-
HeHb nependaveHi cT. 24 KYnAIl Ta iHImuME 3aKOHOIaBYMMHU aKTaMH YKpaiHH;

B) AMIHICTPATUBHI CTATHEHHS HAKJIQJAIOThCA ACPKABHUMH OpTaHaMHU Ta iX IOCAJOBUMHU
0co6aMH, SIKUM Take MPaBO HaJaHe 3aKOHOM. [X meperik 3akpinnenuii y posaini [T KYnATIl Ykpa-
fHu. Cy0’ekTaMu agMiHICTpaTUBHOI IOPUCAUKIIL € TakoX paioHHi (Mmicuesi) cyau (cynai). [lpu-
TATHEHHS 10 aJMIHICTpaTUBHOI BiJNOBIAIBHOCTI 3a aMIHICTPaTUBHI NPOCTYNKH € 00OB’I3KOM
Jep KaBHUX OPTraHiB;

I') 3aKOHOJIAaBCTBOM 3aKPIIICHO OCOOJHMBHH, CHPOMICHUH MOPSIOK MPHUTSATHEHHS J0 aIMi-
HICTPATUBHOI BIAMOBIAAIBLHOCTI, IO CTBOPKOE YMOBH JUIS OTO OTIEPATUBHOCTI H €KOHOMIUHOCTI
y BUKOpHCcTaHHI. OJHOYACHO TIeH MOPSI0K MICTUTh HEOOXiTHI rapaHTil 3aKOHHOCTI, a TAKOX 3]IiC-
HEHHS TIpaBa Ha 3aXMHCT;

J1) OJHIE€I0 3 BAXIMBUX O3HAK, SIKI XapaKTEpU3YIOTh aJIMIHICTPATHUBHY BiIIOBIIaIbHICTD,
€ Te, 110 MK TPABOMOPYITHUKOM Ta OPTaHOM (ITOCAJT0BOKO 0CO00I0), SIKUH HAKIIAIa€ CTSATHCHHS,




ITIPABO I CYCIIIJIbCTBO Ne2/2018

BIJICYTHI CJTy>)KOOBI BIIHOCHHH. 3aCTOCYBaHHSI aJIMIHICTPaTHBHOTO CTATHCHHS HE TATHE 32 COOOI0
CYIMMOCTI 1 3BUTbHEHHS 3 POOOTH;

€) agMiHICTpaTMBHA BiAMOBIAANBHICTh BpPETyJIbOBaHA HOPMAMH aJMIHICTPaTUBHOTO TIpa-
Ba, B SKMX HABOJWTHCS MOBHHUH TEpETiK aJAMIHICTPAaTHBHHUX MPOCTYIKIB, CTATHEHb Ta OPTaHIB,
YIOBHOBKEHHX 1X 3aCTOCOBYBATH;

’K) TIPABOM HA BCTAHOBJICHHS aJMIHICTPAaTHBHOI BiAMOBIJAIBHOCTI HAJIICHO MEBHE KOJIO
cy0’extiB: BepxoBHa Paga Ykpainu, Ilpesunent Ykpainu, Kabiner MiHicTpiB Ykpainu, Micriesi
pajay Ta iX BUKOHABYI KOMITETH 3 TUTaHb OOPOTHOU 31 CTUXIHHUM JINXOM, CIiJIEeMisIMU Ta €Mi300Ti-
ssmu. HeoOXi1HO 3a3Ha4YMTH, 1110, BIMOBIIHO 10 cT. 92 KoHcTuTy1iii Ykpainu, BHHSITKOBO 3aKOHAMH
VYKkpaiHu BU3HAYAIOTHCS JiSTHHS, SIKi € aIMiHICTPAaTUBHIMH IPABOMOPYIICHHSIMY, Ta BIAIOBIIAb-
HICTbh 32 HUX.

Crijl 3a3Ha4YUTH, 10 aIMIHICTpATHBHA BiIOBIAIBHICTh Bijl IHIIMX BUIIB FOPUIMYHOT BiJI-
TOB1IaJIbHOCTI BIAPI3HAETHCS 32 TAKMMH KPUTEPISMU: 3a IMiJICTABAMHM ii 3aCTOCYBaHHS; 3a Opra-
HaMH, sKi 11 3aCTOCOBYIOTh; 32 KOJIOM CY0’€KTIB BiJIIIOBINAJIBHOCTI; 32 MMPABOBUMH HACIIIKAMU;
MIPOIECYATBHOO MPOIIEAYPOIO 11 3MIHCHEHHS; 38 CAHKIIISIMHU.

IMopsin 31 cnennivHUME prcaMH Mae MicIie i HeIOCTaTHS HayKOBa pO3pOOKa MOHATIHHOTO
amaparty. [Ipo6iaeMu agmiHicTpaTHBHOI BiIMOBITAIBHOCTI MPOTATOM TPHUBAIOTO 4acy AOCIIIKY-
BaJIM HAayKOBIi-FOpUCTH, 30kpeMa: b. JlazapeB, A. Aramos, /1. baxpax, 1. ['anaran, B. Konmakos,
JI. KoBans, C. ['onuapyk, O. butsk, A. Komstok, T. Konomoens Ta iH.

JlocnipkeHHs IHCTUTYTY aJMiHICTPaTUBHOI BiAMOBIJABHOCTI CTA€ OAHUM 13 FOJIOBHUX Ha-
IpsSIMiB B aIMiIHICTPaTUBHO-IIPaBOBUX poOoTax. ChOTroJHI cepesi HayKOBIIIB HEMA€ €IMHOTO TPaK-
TYBaHHS MOHATTS «aIMIiHICTPAaTUBHOI BIAMOBIJAIFHOCTI», @ TAKOK HEMAE€ OMHO3HAYHOI ITyMKH 1
II0/I0 BUJIIJICHHS OCHOBHHX O3HAK [IOTO BUJY BiJTIOBIAIIEHOCTI.

Po3poOka BH3HAYCHHS TAHOTO MOHSTTS € OIHIEI0 3 OCHOBHHX IPOOIEM MalOyTHBOTO ai-
MIHICTPaTHBHOTO 3aKOHOMABCTBA. Ll mediHilis, He 3aKpilIcHa IF0YAM MPABOM, MOXKE JIUIIIE Bi-
Jo0pakatn cy0’€KTUBHY JYMKY HAyKOBIIB. BueHi, BUXOASYHM 3 O03HAK aJIMIHICTPaTHBHOI BIJIO-
BiJTAJILHOCTI, JTAIOTh CBOi BU3HAYCHHS 1 XapaKTEPUCTUKY OCOOIMBOCTEH NaHOTO BUY FOPUIAMYHOI
BinoBiganeHOCTI. B.M. MaHOXiH 3a3Ha4ae, 1Mo aJMiHICTpaTHBHA BiJMOBINAIBHICTh — OTUH i3
JIBOX BH[IB aAMiHICTPaTUBHOTO MpHUMYycCy. Lls BiINOBiAaIbHICTS Ma€ B BIAMiHHI O3HAKH: (paKTHU-
Ha MiJICTaBa aJMiHICTPATUBHOI BiJMOBIJAILHOCTI — aAMiHICTPATUBHUI MIPOCTYIIOK — 1 Mipy BijmO-
BiZIAJIHOCTI, SIKa 32 CBOEIO ITPABOBOIO MPUPOIOI0 HAICKUTH IO aIMiHICTpaTUBHUX 3axoAiB [11].

Busnavyaroun MOHSATTS 1 XapaKTEPUCTUKY OCOOTUBOCTEH aMiHICTPAaTHUBHOI BiAMOBIAAIBbHO-
cti, JI.M. Baxpax BCTaHOBUB, IO 11€ OCOOIUBUN BUJI FOPUIUIHOI BiJIIIOBIIAILHOCTI, JUISI SIKOTO Xa-
pakTepHi BC1 03HAKU OCTaHHBOI. 3 1HIIOTO OOKY, aIMiHICTpaTHBHA BiIMOBITAIBHICTD € CKIIaJI0BOIO
YACTHHOKO aIMIHICTPATHBHOTO MPUMYCY 1 BOJIOJIIE BciMa HOTO SIKOCTSIMH [5].

VY YopuIu4HIN JTiTepaTypl BUCIOBICHI 1 1HIINI AYMKH IOJ0 aAMIHICTPATHBHOI BiJIIIOBIIa)Tb-
HOCTI. 30KpeMa, BOHA BU3HAYAETHCS K OJHA 3 (HOPM JIEPIKABHOTO OCYIY, IO JIICTAE BUSB Y BIUIHUBI
BIJINIOBITHUX OPraHiB JIEPKaBHOTO YIIPABJIIHHS Ta MOCAJI0BUX 0Ci0 Ha MPABOMOPYIHUKIB Y MEKaX
CaHKIII{ aIMiHICTpaTHBHO-TIPAaBOBHX HOPM [12].

XapakTepu3yloun aJAMiHICTPATHBHY BiANOBITAIBHICTh SIK PCAKINIO ACPKaBHUX OpTaHiB
Ha BYMHEHE JisHHS, 3a00pOHEHE 3aKOHOM, HEOOXITHO MiAKPECIUTH, IO TaKa pPeakilis BUpaxkKa-
€ThCS B 3aCY/DKEHHI JIISTHHS, «y HEraTUBHIH omiHIi» BunHeHoro [14]. HeraTuBHa olliHKa aaMiHi-
CTPaTUBHOTO MPOCTYIIKY — CAaMOCTIMHUH 3axXij] BIUIMBY, IO PEalli3yeThCsl KOMIIETEHTHUM (FOpHUC-
JUKIIAHUM) opraHoM. J[nsi 3acTocyBaHHS aIMiHICTPaTHBHOTO CTSATHEHHS HEOOXilHE BHUIAHHS
MPaBO3aCTOCOBYOIO aKTa — MOCTAHOBH, y sIKid Cy0’€KT BU3HAETHCS BUHHUM 1 B SIKI HEraTHBHO
OLIIHIOETHCS HOoro moBemiHka. [ po3yMiHHS aaMiHICTPATHBHOI BiJIIOBITaIBHOCTI 11 O3HAKA €
CYTTEBOIO.

Takok Ba)KJIMBOIO 03HAKOIO aJIMIHICTPATHBHOI BIAMOBIIATIBLHOCTI € (hopMa pearyBaHHS Jep-
JKaBHUX OpPTaHiB Ha MPaBOMOPYIICHHS, IO BUPAKAETHCS B 3aCTOCYBAHHI HA OCHOBI HETaTUBHOI
OINIHKM KapallbHUX aJIMIHICTpaTHBHHUX caHKIid. CrcTeMa MpaBoBUX HOPM, sika MicTUThCs B KVY-
nAIl Ykpainm, 3acBimdye, 10 HAKTAICHHS aMiHICTPATUBHOTO CTSATHEHHS € 3aBEpIIaIbHIM 3aX0-
JoM ((opMoI0) cepert IHIMX 3aX0/iB aMiHICTPAaTUBHOI BiAMOBIJATBHOCTI.
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Buxomsuu 31 3MicTy MPOKOMEHTOBaHUX O3HaK BiamoBimanbHOCTI, A.T. KoM3tok chopmy-
JIIOBaB BU3HAUCHHSI: « AIMIHICTPaTHBHA BIJIIOBIAIBHICTh — I1€ 3aCTOCYBAaHHS JIO 0CI0, SIKi BYNHU-
T JIMiHICTPATUBHI MPOCTYIKHU, aAMiIHICTPATUBHUX CTATHEHbB, IO TATHYTH JUISI IIUX OCI0 OOTSIK-
JIUBI HACIIJKUA MaiiHOBOTO, MOPaJIbHOTO, OCOOMCTICHOTO YH 1HIIIOTO XapakTepy i HAKIaNaloThCs
YIOBHOBKEHHMHU Ha T€ OpPraHaMU YW MOCa0OBUMU 0COOaMHM Ha TIiJICTaBax iy MOPSAKY, BCTAHOB-
JICHHX HOPMaMHM aJIMiHICTPaTUBHOTO TpaBay [2].

Buxonsun 3 xapakTepucTuku cykynHocTi o3Hak, K.C. Beabckuii qae BU3HAYCHHS aJMiHi-
CTPATUBHOI BiJIIOBIATBHOCTI SIK pearyBaHHs JEPXKaBU HA aJMIHICTPATHBHE MPABOMOPYIICHHS,
110 BUPAXAETHCS B peastizallii KOMIIETEHTHUM OpraHoM (I10CaJ0BOI0 0CO00I0) MpaBa Mpes’ IBUTH
3BUHYBAUYCHHS MIEBHIN 0c001, MiIaTH MPOTUIPABHE JISTHHs O(IIiHINA OLIHII i y pa3i HeraTHBHOL
OLIIHKH 3aCTOCYBATH JI0 BUHHOT 0COOW aIMiHICTpaTHBHE CTATHEHHS [6].

[1i agMiHICTPaTHBHOKO BiIIOBITAIBHICTIO HEOOX1THO PO3YMITH BC1 3aX0/IH aIMIHICTpATHB-
HO-TIPAaBOBOTO BIDIHBY, III0 32aCTOCOBYIOTHCS JI0 OCOOM, sIKa BUMHMIIA aIMiHICTPAaTHBHE MIPABOIIOPY-
menHs. i 3axoam peani3ytoThes y IPaBOBIIHOIICHHI, 1110 BUHUKAE i 00’ €KTUBHO ICHYE 3 MOMEHTY
BYMHEHHS aJIMIHICTPATHBHOTO ITPABOMIOPYIIICHHSI.

Heo6xigHO 3a3HaunTH, M0 aAMIHICTPATHBHY BiAMIOBIAIBHICTE HE MOXKHA PO3YMITH JIUIIC
Yyepe3 PeakIilo IepKaBy Ha aJMiHICTpaTHBHE IPAaBOMOPYIICHHS a00 TiBKH Yepe3 000B’ sI3KH pa-
BOMOPYIIHUKA. BoHA € crierudivHOI0 CYyKyNHICTIO Cy0’ €KTHBHUX IIPaB 1 000B’S3KiB IPaBOMOPYIII-
Huka. Buxoasuu 3 Buxiagenoro, K.C. benbcpkuii copMynoBaB BU3HAUYSHHS aMiHICTPATUBHOL
BI/INOBIJIAIBHOCTI SIK CHIEIM(IYHOTO CTAHOBUIIA TPABOIIOPYIIIHUKA, SIKUW TTOPSIT 13 aJIMIHICTPATHB-
HO-TIPUMYCOBUMH 3aXOJIlaMH BIUTHBY peallidye MpolecyalbHi IpaBa Ha 1a4qy MOsSCHEHb MO CYTi Ipa-
BOIIOPYIIICHHS, TAKOXK Ma€ MPaBO Ha CIIPABEIJINBY i 00’ €KTUBHY OIIIHKY KOMIICTCHTHHM OPTaHOM
BUMHECHOTO JiSTHHS 1 KOPEKTHE 3 3aKOHOAABYOTO 1 MOPAIBHOTO MONISIIB 3aCTOCYBAHHS JI0 HBOTO
aJIMIHICTPATUBHOTO MIOKapaHHs [6].

[IpoTsirom 6aratbox poKiB MPOBOAMIACS POOOTA 11010 MiAroToBKH HOBoro KYmAIL. 3 fioro
MPUIHATTSIM ITOB’SI3YI0Th BUPIMICHHS PI3HUX MPOOIEM IHCTUTYTY aIMIHICTPATHBHOT BiAMOBIAaIb-
HOCTI, SIKi iICHYIOTh CbOTO/HI. OJIHIEIO 3 OCHOBHHX CEpell HUX € MPHUBEICHHS HOPM, IO PETyJIro-
FOTh aJMiHICTPaTHBHY BiOBIJAIBHICTh, Y BIAMOBIIHICTH N0 moyiokeHb KoHcTHTymii YkpaiHu,
3aKpITUICHHS MOHATTA aJMIiHICTPAaTHBHOI BiINOBIAAIBHOCTI B KOAEKCI, SIKE MA€ CTATH OCHOBOIO
JUIS CTBOPEHHS CUCTEMH 3aXUCTY TpaB Ta CBOOO TPOMaJISH.

BucHoBok. TakuM YMHOM, 3aBEpIIyIOYM JOCTIKEHHS IHCTUTYTY aAMIHICTpaTUBHOI Bif-
MOB1IaJIbHOCTI, 3a3HAYMMO, IO 1LI€ — 3aCTOCYBaHHS YIOBHOBa)KEHMM OPraHoM ado MOCaJ0BOIO
0c00010 MepedayeHoro 3aKOHOM CTATHEHHS JI0 0ci0, SKi BUMHUIN aMIHICTPaTUBHI MPOCTYIIKH,
aJIMIHICTPaTHBHUX CTSATHCHB, IO TATHYTH JUIS X OCI0 OOTSHKIIMBI HACI KU MaifHOBOTO, MOPaJIh-
HOTO, 0COOHCTICHOTO YH IiHIIIOTO XapaKTepy, BCTAHOBICHHX HOPMaMH aJMiHICTPAaTUBHOTO MpaBa.
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MNOITIOBA JI. M.,

KaHIUIAT EKOHOMIYHHX HAyK, TOIICHT,
JIOLIEHT Kadeapu (iHAHCIB Ta KPSIUTY
(Xapriscokuil HayionanbHull yHigepcumem
OyOisHUYmMEa ma apximexnmypu,)

VIIK [351.72 — 047.64 : 328](477)

MAPTAMEHTCHBKHUI ®IHAHCOBHUI KOHTPOJIb B YKPATHI

VY cTarTi po3mIAAAIOThCS MPHUHIWIN AiSUIBHOCTI PaxyHkoBol mamatu YkpaiHu
SK OpraHy HapJaMEHTCHKOTO (DiHAHCOBOTO KOHTPOJIIO Ta ii TOBHOBAa)KEHHS, TOCIiA-
JKYIOThCS 00’ €KTH KOHTPOJIIO (ayIUTy) Ta MUTAHHS, IO MiJUIAraloTh nepesipii. Ok-
PECITIOIOTHCS IpaBa Ta 000B’SI3KU 0Ci0, SIKi BXOAATH 10 CKJIay KOHTPOJIBHOT TPYTIH.
Oco0OnuBa yBara npuaiIseTscs B3aemoii PaxynkoBoi nmanaru 3 Bepxosnoto Pasnoro
YKkpaiHu Ta NPaBOOXOPOHHUMH OPraHaMH.

Kniouogi cnosa: napramenmcokuil ginancosuii konmpons, Paxynkoea narama,
nosHosadicennsi ma Qyukyii Paxynkoeoi nanamu, o6’exmu koHmpomo (ayoumy),
cniepobimuuxu nanamu, Bepxosna Paoa Yrpainu, npaeooxopouni opeanu.

B crarbe paccmaTpuBaroTCs IPUHLUIIBI AesTeabHOCTH CUETHOM anaTsl YKpauHsbl
Kak opraHa MapJIaMeHTCKOTO (PMHAHCOBOTO KOHTPOJIS M €€ MTOTHOMOYHSI, HCCIICTYIOT-
cs1 00BEKTHI KOHTPOIIA (ayUTa) U BOMPOCHI, HOAJIEKAITHE poBepke. OMpeaesioTces
IpaBa U 003aHHOCTH JIMI], BXOJSIINX B COCTAB KOHTPOJILHOH rpymnmsl. Ocoboe BHHU-
MaHue yzaensercsa B3auMoeiictsuio CuetHoil nanarsl ¢ Bepxosnoil Panoi YkpauHsl
U IIPaBOOXPAHUTENIBHBIMYA OpraHaMU.

Knroueswle cnosa: napnamenmckuti punancogulii konmpons, Cuemnas narama,
nonnomouus u hynkyuu Cuemmoil nanamol, 00beKmMvl KOHMPOs (ayouma), compyo-
Huku nanamol, Bepxosnas Paoa Ykpaunvl, npasooxpanumenbHvle Op2ambl.

The article deals with the principles of activity and authority of the Accounting
Chamber of Ukraine as an agency of parliamentary financial control, investigates the
objects of control (audit) and issues subject to verification. The author outlines the
rights and obligations of persons who are members of the control group. Particular
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attention is paid to the interaction of the Accounting Chamber with the Verkhovna
Rada of Ukraine and law enforcement agencies.

Key words: parliamentary financial control, Accounting Chamber, powers and
functions of the Accounting Chamber, control objects (audit), employees of the
Chamber, Verkhovna Rada of Ukraine, law enforcement agencies.

Beryn. EdexruBHuii Ta nieBuit GpiHaHCOBHI KOHTPOJIb € HEOOX1IHOK YMOBOIO iCHYBaHHS
Oyab-KOi Cy4acHOT Iep>KaBU Ta BXXKIUBUM (DAKTOPOM JI€P>KaBHOTO YNPaBIiHHA. AKE OCHOBHOIO
¢byHKIiE0 nieBoro (piHAHCOBOTO KOHTPOIIO € TONEPESHKCHHS, BUSBICHHS Ta JIKBiIaIlis ¢iHaH-
COBUX MpaBonopynieHb. OCKUTbKH YKpaiHa € MapiIaMeHTCHKO-NPE3HICHTCHKOI0 PEeCIyOIiKok0,
BEJIMKA POITb y PaIliOHAIbHOMY BUKOPUCTAHHI OIO/KETHHUX KOIITIB HAJIC)KUTh PaxyHKOBIH manati
VYkpainu, sika 311HCHIOE KOHTPOJIb 32 HAJIXOKCHHSM KOIITIB JI0 JIEPKABHOTO OOJKETY Bijl iIMCHI
Bepxosnoi Panu (ITapnamenty) Ykpaiau (nam — BPY).

[TuTanHsAM BIOCKOHAICHHS TapIaMEHTCHKOTO KOHTPOJIO B YKpaiHi B OCTaHHI POKH IPUCBS-
YeHO Oararo mpamb TaKuX MPOBiAHUX BUCHUX, sK B.b. Aep’sHoB, O.M. bannaypka, O.0. banxyp-
ka, I0.I1. butsk, B.M. I'apamyxk, O.I1. I'eremanens, C.B. Kianos, M.I1. KyuepsiBerxko, B.A. Jlym-
kig, C.M. Ilomosa, JI.A. CaBuenko, B.K. Cumonenko T1a iH. I, xoua PaxyHkoBa nanara Ykpainu
noyasia aiatu nguie 3 1997 p., BoHa Bke € 4ieHOM sk MixkHaponHoi, Tak 1 €BpomneichKoi opra-
Hi3alil BUIIMX KOHTPOJBbHO-(DIHAHCOBHX YCTAHOB Ta Halarojuia JUOBI BIJHOCHHH 3 BULIMMH
opranamu (piHaHCOBOTO KOHTPOJIIO 0araTboX KpaiH cBiTY, Takux Kk Opanuis, Kuraid, JIarsis Ta iH.
OpHak 0araTo nmMTaHb 100 JOTPUMAaHHS YMHHOIO 3aKOHOJABCTBAa YKpaiHM y HalOBHEHHI Jep-
JKaBHOI CKapOHHMIII JIOCI HE BUPIIICHO B IOBHOMY 00Cs31, HE KaXKy4H BXKE PO IUJILOBE Ta e(hEKTHB-
HE BUKOPHUCTAHHS OIOKETHUX KOIITIB.

IMocTraHoBKa 3aBaaHHsA. MeTOIO CTaTTi € po3poOKa peKOMEHAIIN 13 TiABUIIICHHS PO
PaxynkoBoi manatu Ykpainu y 3a0e31eueHH] HAIOBHEHHS JIOX1IHOT YaCTUHU JIEP’KaBHOTO OO~
KETY.

PesyabraTu gocaimkenHs. 3abe3nedeHHs (BiHAHCOBOI MONITHKH B OUIBIIOCTI 3apyOix-
HUX JiepKaBaxX Ha MPaBOBiM OCHOBI 3a0e3MeUyIOTh, epeayciM, MiHicTepeTBa ¢inancis (ILIseris,
Himeuunna, Kanana ta in.). Ane y CILIA Ta Benukiit bputanii ¢ysaxuii MiHicTepcTBa (iHaHCIB
BUKOHYIOTH JIepKaBHI Ka3HaueicTBa. Y Cnomydenux llltarax Amepuku, KpiM KazHadeHcTBa, ¢i-
HAHCOBUH KOHTPOJIb 37iiicHIOE Takok [0l0BHE KOHTpOJBHO-(iHAHCOBe yrpasiiHHS KoHrpecy,
AnmiHicTpaTuBHO-OIO/KeTHE yrpaBiiHHg npu IIpesunenrtosi, [Ipesuaentcrka Paga GopoTsdu
3 (hiHAaHCOBHMMHU 37I0YMHAMH, iHCTIEKTOpU DenepasibHOi pe3epBHOT CHCTEMU Ta 1HII OPTraHu, BKIIIO-
YaIO4H MOJIATKOBY CITyx)0y [1].

B Vkpaini napiaMeHTChKHE KOHTPOJb 3a (PIHAHCOBO-CKOHOMIYHOIO JiSUTHHICTIO JIEPIKABU
3aificHIoe Oe3nocepenabo BPY, a came: 3aiiicHIO04YH 00TOBOPEHHS OFOKETHOTO TPOIIECy Ha BCiX
eTarax; 3aTBEeP/UKYIOUHN TepelTiK 00’ €KTIB MpaBa JIepKaBHOI BIIACHOCTI, 1110 HE MIJISTal0Th IPHUBa-
TH3allii; uepe3 PaxyHKOBY manary, sika Jli€ Ha MiJICTaBi BIAMOBITHOTO 3aKOHY; IPUHMAIOUH PIllIEHHS
npo npusHadeHHs [Ipe3nnentom Ykpainu Ha mocaau Ta 3BUTBHEHHS 3 mocan ['oxoBu Harionans-
Horo 06aHKy, [010BM AHTHUMOHOTIONBHOTO KoMiTeTy, [ooBu DoHy IepKaBHOTO MaliHa TOIIIO.

JouinpHo BiazHaumTH, 1o nopsia 3 BPY, ska Ge3nocepenHbo 3MiIHCHIOE MapiIaMEeHTChKUN
KOHTPOJIb, PYHKIIIOHYIOTh CII€Iiai30BaHi cy0’ €KTH MapiaMeHTCHKOTO KOHTPOIIO — KoMiTeTn BPY,
TUMYACOBi CIelialibHi KoMicii, THM4YacoBi cii4i kowmicii, PaxyHkoBa manarta, YHOBHOBa)KEHHIA
BPY 3 mpaB jiroauHM, K1 AiOTh HA MiACTaBi CHEiaIbHUX 3aKOHIB y TMOPSJIKY, BCTAHOBICHOMY
Pernamentom BPY [2].

Aute, 3rimHO 3i cT. 98 KoHcTHTYLIT, TapIaMeHTCHKUI KOHTPOJb 38 BHKOPHCTAHHSIM KOIITIB
JiepKaBHOTO OrO/pKeTy YKpainu Bin iMmeHi BPY snilicHroe Paxynkosa nmanata [3]. CBoi 000B’s13kH
PaxyHkoBa nayiaTa BUKOHYE Ha MPHUHIUIAX 3aKOHHOCTI, HE3aJIC)KHOCTI, 00’ €KTUBHOCTI, Oe3CTO-
POHHOCTI, TJIACHOCTI Ta HEYIEPEKEHOCTI.

Bona camocTiliHO cKITajia€ MmaH CBOET pOOOTH Ta € OpraHizaliero (yHKIIOHAILHO Ta (iHaH-
COBO He3anexHo0. HesanexxHicTs PaxyHKOBOT manaTu 3a0e31medy€eThest:
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1) BcranoBnennM KoHcTuTymiero YkpaiHu MOPSIIKOM MPH3HAYCHHS Ta 3BUTHHCHHS 3 ITOCA]]
YJICHIB MaJIaTH;

2) BU3HAUCHUMH YMHHUM 3aKOHOJABCTBOM YKpaiHM TapaHTiIMHU AisiIbHOCTI PaxyHkoBO1
TaJaTH;

3) 0COOMMBHUM TMOPSIKOM OpraHi3aliifHOTo 3a0e3eueHHs isIbHOCTI PaxyHKoBOT manary.

HesakonHe BTpy4aHHS y MOBHOBa)XEHHS PaXyHKOBOI manaTi 3a00pOHSETHCS 1 TSATHE 3a CO-
0010 BIAMOBIAANBHICT, TIEpen0adeHy 3aKOHOAaBCTBOM. [IpunrHeHHs moBHOBakeHb BPY He Moxe
OyTH MiACTaBOIO AJIsl IPUIIMHEHHS MOBHOBaXKeHb PaxyHKoBOi nanatu [4].

IToBHOBaXkeHHI, MOKIIaZeHI Ha PaxXyHKOBY mayaTy, 3I1HCHIOETHCS HEIO LUIIXOM IIPOBa-
JUKEHHS 3aXO/IiB JEPKaBHOTO 30BHINTHBOTO (DiHAHCOBOTO KOHTPOIIO, TOOTO IIITXOM 3I1HCHEHHS
(hiHAHCOBOTO AyJIUTY, ayJAUTy €(PEKTUBHOCTI, CKCIIEPTU3HU, aHAII3Y ¥ IHIIUX KOHTPOJbHUX MPH-
HOMIB.

DiHAHCOBUI ayIUT MOJIATAE Y TIEPEBIPIIi, aHAI31 I OIIHIT TPABUIBHOCTI BEJICHHS, TOBHOTH
OOJTIKY 1 TOCTOBIPHOCTI 3BITHOCTI II0JI0 HAJXOKEHB 1 BUTPAT OFOIKETY, BCTAHOBJICHHS (DaKTUYHO-
TO CTaHy CIIPaB IIOJ0 IiJILbOBOTO BUKOPHCTAHHS OIO/KETHHUX KOIITIB, TOTPUMAaHHS 3aKOHOIaBCTBA
y 3MIACHEHHI OTeparlii i3 OIKETHUMH KOIIITaMH.

Aymut eeKkTUBHOCTI mepeadadae BCTAHOBICHHS (PAKTHYHOTO CTaHy CIPaB Ta HATaHHS
OIIIHKH HIOJI0 CBOEYACHOCTI 1 MOBHOTHU OFOIKETHUX HAJIXO/PKEHB, MIPOILYKTHBHOCTI, EKOHOMHOCTI
BUKOPHUCTAHHS OFO/DKETHHUX KOIITIB 1X PO3MOPSAAHUKAMYU Ta OACPIKyBayaMH, 3aKOHHOCTI, CBO€Yac-
HOCTI 1 TIOBHOTH MPUHAHSTTS YHOPABIIHCHKHUX PIlIEHb YYaCHHUKAMHU OIOMKETHOTO IPOIIeCy, CTaHy
BHYTPIIIHBOTO KOHTPOJIIO PO3MOPATHUKIB OIOPKETHUX KOILTIB.

3okpema, PaxyHKkoBa manara 3milicHIOE (hIHAHCOBUI ayuT Ta ayIuT e(PEKTHBHOCTI MIOMO:

— HaJIXOJKEHb JIO JICPKABHOTO OFOIKETY MOJATKiB, 300piB, 000B’I3KOBHX IIIATEKIB Ta 1H-
MIAX JOXOJIB, BKJIFOUAIOUH aAMiHICTPYBAaHHS KOHTPOIIOIOYUMHE OpTaHAMU TaKUX HAJIXOKCHD;

— TIPOBEJICHHS BUTPAT JICP’KABHOTO OFO/DKETY Ta BUKOPHCTAHHS KOIITIB JIEPIKABHOTO OFO-
JUKETY, HaJJaHUX MICIIEBUM OFO/KeTaM Ta (POHIIOM JIEPIKABHOTO COIIAJIbHOTO 1 MEHCIHHOTO CTpa-
XyBaHHS;

— YIpaBIiHHSA 00’ €KTaMH ACp>KaBHOI BIACHOCTI, 1[0 MAOTh (hiHAHCOBI HACIIAKH AJISI ACp-
JKaBHOTO OIOIKETY;

— HaJ[aHHS KPEIUTIB i3 AEP/KaBHOTO OIOMKETY Ta MMOBEPHEHHS TaKUX KOIITIB;

— omepauii IoA0 Jep>KaBHUX BHYTPIIIHIX Ta 30BHIIIHIX 3aTI03UYEHb, ACPKABHUX TapaHTIH,
00CITyrOBYBaHHSI 1 MOTANICHHS IEPKABHOTO Ta TapaHTOBAHOTO JICPKABHOTO OOPIY;

— BUKOPHUCTaHHS KPEAUTiB (TIO3MK), 3Ty4eHUX JePKABOIO BiJ] IHO3EMHUX JepKaB, OaHKIB 1
MDKHapOIHUX (D iIHAHCOBUX OpTaHi3aliii;

— 371MCHEHHS JIep)KaBHUX 3aKyIiBelb 32 PaXyHOK OFOPKETHHUX KOIITIB;

— BUKOHAHHS JIePXKaBHUX IMBITHHUX IPOTpaM, IHBECTHIIHHIX MIPOEKTIB, NEPKABHOTO 3a-
MOBJICHHSI, HATAaHHS JICPKABHOI JOTTOMOTH Cy0’ €KTaM TOCIOAapIOBaHHS;

— BUKOHAHHSI KOIITOPHCY JIOXO/IB Ta BUTpar HamioHaibHOTO OaHKY YKpaiHu;

— CTaHy BHYTPIITHHOTO KOHTPOIIO PO3MOPSIHUKIB KOIITIB IEP>KAaBHOTO OFOKETY;

— IHIUX Oomepaliii, OB’ sA3aHUX 13 HAJXOPKEHHSIM KOIITIB J0 JIEPKABHOTO OIOJDKETY Ta iX
BUKOPHUCTAHHSAM TOILO [4].

Sk 3a3nHagae C.M. IlomoBa, PaxyHkoBa masiara Mae IIUPOKi MOBHOBAXKECHHS 3/iHCHIOBATH
KOHTPOJBbHO-PEBI31HI, eKCIICPTHO-aHATITUYHI, iH(OPMAIIiliHi Ta iHIIi BUAX AiSUTBHOCTI, 110 3a0€3-
MEYYIOTh €UHY CHCTEMY KOHTPOJIO 32 BUKOPUCTAHHSIM KOIITIB 3arajbHOJCPIKABHHUX I[LIIOBUX
(honnis, nozabromxeTHUX (HOHIB, PIHAHCOBO-KPEAUTHUX 1 BAJIFOTHUX pecypciB [3, c. 36].

Kpim toro, PaxyHkoBa nanara:

— aHalizye e()eKTUBHICTh BHKOPUCTAHHS CYO €KTaMH TOCIIOJApIOBAHHS IMUIBT 13 OIUIATH
JI0 JIEp>KaBHOTO OFOIKETY MOJIATKIB, 300piB, 000B’ I3KOBHX IIIATEKIB, JOIUIBHICTh (DYHKIIIOHYBaH-
HS MIJTBTOBUX PEKUMIB OMOAATKYBAHHS Ta iX BIUIMB Ha 3arajbHAH CTaH HAJIXODKCHD JICP:KaBHOTO
OrOIDKETY;

— 3IICHIOE 32 3BEPHEHHSIMH OPTaHiB MICIICBOTO CaMOBPSIyBaHHs, (OH/IIB COIIaIbHOTO i
MCHCIHHOTO CTpaxXyBaHHS, JACPKABHUX IIANPHUEMCTB Ta IHIMIUX Cy0’ €KTIB TOCHONAPIOBAHHS JCp-
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JKABHOTO CEKTOPY €KOHOMIKH 3aXO/T{ 30BHINTHBOTO (DIHAHCOBOTO KOHTPOJTIO (ay/UTY) IOJO BiIIO-
BIJIHUX MICIICBUX OFOKETIB Ta AISUTLHOCTI CYO’ €KTIB 3BEPHCHHS;

— Yy pa3i BUSIBICHHS O3HAK KPUMIHAJIBLHOTO a00 aaMiHICTPaTHBHOTO MPAaBOMOPYIICHHS 1H-
(hopMye TIpo HUX BiJINIOBITHI PABOOXOPOHHI OpraHw;

— 3BEPTAETHCSA JI0 CYAY Y pasi MOpyIIeHHsS 00’ €KTaMU KOHTPOJIIO TIOBHOBAKCHDb WICHIB Ta
nocagoBux ocid PaxyHkoBoi mamaTd, 30KpeMa IOA0 YCYHEHHsI MEpeIKoA y peamizaiii Takux
TTOBHOBAKEHb;

— HampasJsie€ 3a pe3yJIbTaTaMu 3aX0JliB JIeP’KaBHOTO 30BHIIIHBOTO (DIHAHCOBOTO KOHTPOIIIO
(aynuty) 000B’S3KOBI [Tl pO3MISAY pilleHHA PaxyHKOBOI nanaTu;

— aHaJNIi3y€e pearizalilo HaTaHuX PaxyHKOBOIO MajaTor peKoMeHAaIii (TIpomo3uiliii) i3 Me-
TOXO OIIHKH X pe3yJIbTaTUBHOCTI;

— 3IIHCHIOE CIIBPOOITHUIITBO 3 BUIIUMH OpraHamMK (hiHAHCOBOTO KOHTPOJO 1HINUX JIep-
JKaB, MDKHAPOJIHUMHE OpraHi3aIlisiMK, YKJIaJa€ 3 HUIMH YTOIH TPO CIIBPOOITHHUIITBO, MPOBOTUTH
13 opraHaMu (piHAHCOBOTO KOHTPOJIIO 1HIIUX JIEPKaB CIUIBbHI Ta MapajelibHi ayauTH (iHaHCOBOI
3BITHOCTI.

O06’exTamMu KOHTPOIIO PaxyHKOBOI MajaTé € AepskaBHI OpraHHU, OPraHU MiCI[EBOTO CaMo-
BPSIyBaHHS, iHII OIOMKETHI YCTaHOBH, y T. 4. 3aKOPJOHHI AUIUIOMaTHYHI yCTAHOBH, Cy0’ €KTH
rOCIOJIapIOBaHHS, TPOMAJICHKI UM 1HII opraHi3allii, (POHIU 3aralbHO000B’ I3KOBOTO JIEPKABHOTO
COLIiaJIbHOTO CTpaxyBaHHA, HarionaneHuii 6aHK YkpaiHu Ta iHII (pJiHAHCOBI YCTaHOBH [4].

PaxyHkoBa nanara 3acTOCOBY€ y CBOil AisNIbHOCTI OCHOBHI MPUHLMITY AisTbHOCTI MixkHa-
poaHoi opraizanii BULuX opradis ¢pinancoBoro koHTpodto (INTOSAI), €sporneiicbkoi opranizarii
BUMIKX opraHiB ¢iHancoBoro kouTpoiro (EUROSAI) Ta MixkHaponHi CTaHAapTH BUIIMX OPTaHiB
¢inancoBoro xouTponto (ISSAI) B wacTuHi, mo He cynepeduts KOHCTUTYIIT Ta 3aKoHaM YKpaiHu
[4]. OnHak, «Ionpy HAsBHUK 3apyOiKHUN JOCBIJl, HABITH HOBUM 3akoHOM Ykpainu «IIpo PaxyH-
xoBy Ilanary» Big 02 yumas 2015 p., PaxyHKoBi# nanati YKpaiHu cTaTycy BHIIOTO OpraHy (iHaH-
COBOTO KOHTPOJIO HE HAIaHOY, 1110, Ha AyMKY JI.A.CaBueHKo, € HeIPUHHATHAM Ta CBITYNATH PO iT-
HOpYBaHHS HAIlTUM 3aKOHOJABIIEM SIK 3apyO1’XKHOTO JIOCBIJTy, TaK 1 MXKHAPOIHUX HOpM [6, c. 314].

3a pesyapraTaMy 3IiHCHEHHS 3aXOMIB JCPKaBHOTO 30BHIIIHBOTO (piHAHCOBOTO KOHTPOIIO
PaxynkoBa nasnara peryssipHo nojgae BPY BUCHOBKM IO cTaH BUKOHAHHSI 3aKOHY Tpo Jlep:kaBHUIM
Oro/pKeT YKpaiHu, a TAKOXK MPOTO3UIIiT II0JI0 YCYHEHHS BUSBICHUX BiXUJICHD 1 TOPYIICHb.

Jis BUKOHAHHSA TIOKJIQJICHUX HAa HUX MOBHOBAXKCHb 4JIEHH PaXyHKOBOI MajaTh MaloTh
paBo:

1) o3HalioMIIIOBaTUCS 3 OpUriHAJIAMHU JOKYMEHTIB 00’ €KTIB KOHTPOJIIO, OTPUMYBaTu 6e30-
IUTaTHO KOIIii JOKYMEHTIB Ta 1H()OpPMAIII0 Y MAepOBOMY Ta EICKTPOHHOMY BHIVIAII, HEOOXimHI
JUTS 37IICHEHHS 3aX0/1B (JIHAHCOBOTO KOHTPOJIIO;

2) OTpUMYBATH BiJ JIEp)KAaBHUX OPraHiB, OPraHiB MiCIIEBOTO CaMOBPSIYBaHHS, ITiJITPH-
€MCTB, YCTAHOB OpraHi3arlii ycix (hopM BIaCHOCTI, IHIIUX FOPUIMYHUX 0CI0 Ta iX mocaI0BHX 0Ci0,
(hi3MYHUX OCIO-TIANMPUEMITIB THPOPMAITiFO, TOKYMEHTH 1 MaTepiaiu, HeOOXiHI /i 3MiHCHeHHS
PaxyHKOBOIO masaToro CBOiX MOBHOBAXKEHB;

3) OpaTtu y4acTh B YCTaHOBJICHOMY HOPAAKY y 3acimanusax BPY, Ka6inery Minictpis, ko-
JIeTiil MiHICTEPCTB, IHIINX EHTPAIBHUX UM MICIIEBUX OpraHiB BepXoBHOI Baan 3 MUTaHb HAIXO-
JDKCHD KOIIITIB J10 JIEP>KaBHOTO OIO/KETY Ta X BUKOPHCTAHHS;

4) 3amyyartu a7s 3a0e3MedeHHs TOBHOBaYKeHb PaXyHKOBOI MasiaTH MPalliBHUKIB JEepKaABHUX
KOHTPOJIIOIOYUX 1 IPaBOOXOPOHHUX OPraHiB, a TAKOX CIELiaNicTiB, ayTUTOPiB, (axiBLiB-eKCep-
TiB 3 IHIIMX YCTAHOB Ta OpraHi3alliif, y T. 4. Ha JOrOBIPHUX 3acajax.

[MizcTaBoro is 3MiHCHEHHS 3aXOiB JICPKAaBHOTO 30BHIIIHEOTO (PiIHAHCOBOTO KOHTPOJIO €
IuTaH poboTH abo pimeHHs PaxyHKOBOT aNaTy mMpo 30iHCHEHHS TO3aIIAHOBOTO 3aX0/Ty KOHTPOJIO
Ta MIAMUACAHHSI BUKOHAHHS TAKOTO 3aXOMy WIeHOM PaxyHkoBoi mamatu. Y TakoMy JOpYYeHHI 3a-
3HAYAETHCS TMiJCTaBa, METa, MPEAMET, CTPOK 3MIHCHEHHS 3aX0/y EPKaBHOTO KOHTPOIIO, & TAKOK
CKJIaJ] KOHTPOJIBHOI Tpyn [4].

[1in 9ac mpoBeIeHHS 3aX0/IiB JIEPKABHOTO 30BHIIIHLOTO (JiIHAHCOBOTO KOHTPOJIFO OCOOH, SIKi
BXOJISATH JIO CKJIaJy KOHTPOJILHOI Ipyny PaXyHKOBOT MajiaT, MarOTh IIPaBo:
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1) 6e3nepenkoHO BXOAUTH JI0 OyIb-SIKUX MPUMIIICHB 1 CXOBHUII 00’ €KTa KOHTPOJIIO;

2) 3amUTyBaTd 1 BUBYATH OPWTIHAJIM JOKYMEHTIB Ta IHII Marepiayiv, JlaHi Ha eJIeKTPo-
HHUX HOCISIX, OJIEP)KYBaTH Y BU3HAYCHUN KEPIBHUKOM KOHTPOJIBHOI TPYITH TEPMiH KOIIii Ta BUTSATH
3 JOKyMEHTIB (Y T. 4. CTICKTPOHHHUX);

3) o3HalOMITIOBATHCS 3 JOKYMEHTAMH Ta MaTepiajlaMH, 110 MICTITh iH(OpMAILiio 3 0OMexe-
HHUM JOCTYIIOM;

4) BUMararu BiJi TOCaJJOBUX 0Ci0 00’ €KTa KOHTPOJIIO HEBIIKIAJIHOTO YCYHEHHS BHSBICHUX
MOpPYILIEHb Ta HAJaHHs y BU3HAYCHUI CTPOK MUCHMOBOI iH(opMaIii mpo 11e;

5) oTpUMyBaTH YCHI Ta MUCHMOBI MOSCHEHHS BiJl TOCAJOBUX 0CI0 00’ €KTa KOHTPOJIIO;

6) 3a pilIeHHSIM CyIy OIleYaTyBaTH KacH Ta KacOBI MPUMIIICHHS, CKJIa I, KOMOPH Ta iHIII
NPUMIIICHHS 00’ €KTy KOHTPOITIO, BUITyYaTH JOKYMEHTH 31 CKJIQIaHHSIM BiIIOBIIHOTO aKTa Ta OITHU-
CY BIUIYYCHUX JOKYMCHTIB.

Oco0wu, sIKi BXOJIATH J0 CKJIaJly KOHTPOJIBHOI IPYIH, i Yyac 3A1HCHEHHS 3aX0/iB (hiHaAHCO-
BOTO KOHTPOJTIO 3000B’s13aHi:

1) HEBIKIAIHO JIOTIOBIIAaTH YieHy PaxXyHKOBOT mayiaTH MPO BHSBICHI (DaKTH 3arolisTHHS
IIIKOJTU JIePrKaBi, BYKUBATH 3aXO0JIH 13 MOJANBIIOT0 3a00iraHHs TakKuM (hakTam;

2) mpuiimMary BiJ MocajoBUX 0ci0 00’€KTa KOHTPOJIIO TMOJAHI 3a iX IHIIIaTHBOIO 3asBH,
3ayBa)KEHHS, MIOSICHEHHS 1 MPOBOUTH MEPEBIPKY MOPYIICHUX Y 3BEPHCHHSX TUTAHb,

3) He posroJoluryBaTH iH(hOpMaIIito MPo 00’ €KT KOHTPOIIIO IO PO3IVISAY MaTepialiB Ha 3aci-
JnaHHi PaxyHkoBoi manaru;

4) HeB1IKJIaIHO MOBIJOMJIATH KEPIBHUKY KOHTPOJIBHOT IPYITH IPO BCi BUIIAJIKH MEPELIKO/-
JKaHHS a00 HEMPaBOMIPHOTO BTPYYaHHS MOCAJOBHX 0CI0 00’€KTa KOHTPOIIO y 3MiHCHEHHI KOH-
TPOJIEHHX 3aXO[IIB;

5) 3asBJIATH CAMOBIJIBIJI BiJI y4acTi y 371HCHEHHI 3aX0/1y Jep»aBHOTO (PiHAHCOBOTO KOHTPO-
JI0 32 HASIBHOCTI 0OCTaBHH, 10 BKa3YIOTh Ha TIOTCHINIMHNN KOH(IIIKT 1HTEPECIB.

3a pesynbraraMu 371MCHEHHS 3aXOiB JICPKAaBHOTO 30BHIIIHBLOTO (DiHAHCOBOTO KOHTPOJFO
CKJIaZIa€ThCS 3BIT, CKIIQJIOBIMHU YaCTHHAMH SIKOTO € aKT, BHCHOBKH Ta PEKOMEHAMI{, KU 3aTBep-
JDKY€TBCS Ha 3aciaHHi PaxyHKoBOI mamaTté Ta HaJCHIIA€ThCS 00 €KTY KOHTPOJIIO.

OCHOBHMM HAaIpsMKOM TiIBUIICHHS ¢(eKTUBHOCTI poOoTH PaxyHkoBoi manatu € mepeopi-
€HTAIis 11 AISTTBHOCTI Bi PyHKIIiH KOHTPOIIO 10 ayIuTy, 0 Oy/e CIIPSIMOBAHO HA 3alI00IraHHs He-
TbOBOTO, Hee(DEeKTUBHOTO BUKOPHCTAHHS OIOPKETHUX KOIITIB Ta MaifHa. AJIXKe, SIK 3a3Ha4a€ThCS
y Crparerii pechopMyBaHHS CUCTEMH yIPaBIiHHSA AepkaBHUMU (inancamu Ha 2017-2020 pp. [7],
Joci PaxyHKOBOIO IaJIaToOl0 He IPOBOAMIKCS (DIHAHCOBI ayAUTH OIOIKETHOT 3BITHOCTI 3 ypaxyBaH-
HSIM BUMOT MDKHApOIHHX CTaHIAPTiB. AyIHUT e(EKTHBHOCTI, IO MPOBOIUTHCS, TAKOXK HE TIOBHI-
CTIO BI/IMOBIZa€ MDKHAPOIHUM CTaHIapTaM.

Bignorigno mo 3akony Ykpainu «IIpo aynut (iHaHCOBOT 3BITHOCTI Ta ayIHUTOPCHKY
JUSUTBHICTBY, «ayJuT (HIHAHCOBOT 3BITHOCTI» — M€ ayAUTOPChKa MOCIyra 3 MEpPeBIpKH JaHUX
OyXTaJITepChKOTO OONIKY 1 MOKa3HUKIB (DiHAHCOBOI 3BITHOCTI FOPHJIMYHOI ocoOm abo mpen-
CTaBHUIITBA 1HO3EMHOTr0 cy0’€KTa rocrojaproBaHHs abo iHImOro cy0’ekTa, kWil momae ¢i-
HAHCOBY 3BITHICTh (KOHCOIIIJIOBaHY 3BITHICTh) 3 METOK) BHCJIOBIICHHS HE3aJIC)KHOI JYMKH ay-
auTOopa mpo ii BIAMOBIAHICTH B yCiX CYTTEBHX ACMEKTaX BUMOTAM HalliOHAIBHHUX IMOJIOXKCHBb
(cTanmapTiB) OyXraaTepchbkoro o0JiKy, MIXHAPOJHUX CTaHIAPTIB (iHaHCOBOI 3BITHOCTI a0o
IHIIKM BuMoTaMm [8].

PizHOBHIOM nep:kaBHOTO (hiHAHCOBOTO KOHTPOIIIO € AP KaBHUN (hiHAHCOBHUM ayauT, SKUN
MOJISiTa€e y 31MCHEHH] NepeBipKy 1 aHaii3y (pakTUYHOTO CTaHy CIIpaB 100 3aKOHHOTO Ta edek-
THUBHOTO BHKOPUCTAHHS JCPXKABHUX YU KOMYHAJIBHHX KOIITIB i MaifHa, HIIMX aKTUBIB JICPKABH,
MPABUIBHOCTI BEJICHHsI OyXTraJlTepChKOro OOJIKY 1 TOCTOBIPHOCTI (DiHAHCOBOT 3BITHOCTI (DyHKIII-
OHYBaHHS CHCTEMHU BHYTPIITHEOTO KOHTPOJIO. JlepkaBHUH (piHAHCOBUI ayauT 3aiiicHIOEThCs Pa-
XYHKOBOFO ITaJIaTOF0 Ta OpraHaMH JCP)KaBHOTO (DiIHAHCOBOTO KOHTPOIO. BiamosigHo a0 cT. 362
TocnogapcrhKkoro Kojiekey YKpaiHu, ayuT piHAHCOBOI 3BITHOCTI Ta JAepKaBHUN (IHAHCOBHHA ayuT
MOXYTb TIPOBOJMTHUCS 32 1HIIIATUBOO Cy0’€KTa TOCIIOAAPIOBAHHS, & TAKOXK y BHITaJKaX, Iepeaoa-
YEHHX 3aKOHOM (000B’s13k0BHH aynuT) [9].
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Bucoka sKicTh 30BHINIHBOTO ayJAHWTy € ICTOTHOK YMOBOKO 3a0€3ICUCHHS MPO30POCTI ITiJT
Yac BHUKOPUCTAHHS OFO/DKETHHMX KOINTIB Ta IMOCHJICHHS poJi (PIHAHCOBOTO KOHTPOIIO 3 OOKY
PaxynkoBoi mamatu. I 1ie, SK CBiTYHMTH JIOCBIJ, O3UTHBHO BIUIMBAE HAa €KOHOMIUHY CHUTYAIIilO
VYkpainu. Tak, TOCHIICHHS KOHTPOITIO 32 JIEPYKaBHUMH BUAATKAMH JJAJIO 3MOTY CKOPOTHUTH JePiIUT
Jep>kaBHOTO OrompkeTy 3 4,9% BanoBoro BHyTpintHboro npoaykry (BBII) y 2014 p. 1o 2,3% BBII
y 2015 p. A Bxe y 2016 p. nedinut aep>kaBHOTO OrOKeTy cTaHOBUB 3,1% nporuosnoro BBII [7].
Tomy 11 MOKpAIEHHS €KOHOMIYHOI CUTYyalii B HAIIiH KpaiHi TOLIIbHO BIOCKOHAIUTH MEXaHi3-
MU CHiBIpali Ta KOOpAMHALii A Mixk PaxyHkoBoto nanaroto Ta BPY. Lle moxe OyTH 10CATHYTO,
Hanpukiaz, 3a0e3rnedeHHsIM BCeOIUHOTo po3IVIsLy 3BITIB Ta pekomeHnaniii PaxyHkoBoi manatu
Ta, BIAMOBITHO, BKUTTIM HEOoOXimHUX 3axoniB BPY mns ycyHeHHs HENOMNIKIB 3a pe3yiabraraMu
Jep’)KaBHOTO 30BHIITHHOTO KOHTPOJIO (ayAnTy). SIKIIO i Yac 3MiHiCHEHHS 3aXOMiB JepP)KaBHOTO
30BHIIIHFOTO (DiHAHCOBOTO KOHTPOJIO PaxyHKOBa majara BHSBHTH O3HAKM KPHUMIHATBHUX a00
aJIMIHICTPATUBHUX TPABOIOPYIICHb, BOHA TOBIOMIISIE TIPO HUX BiIIOBITHUM MPABOOXOPOHHHM
opraHam, siki, y CBOIO 4epry, 3a HaCJiIKaMH PO3IVIsTy TaKUX MaTepiaiiB iHPOpMYyIOTh PaxyHKoBY
mayiaTy mpo BXKHTI 3aX0IH pearyBaHHs.

BucHoBkm.

1. OCHOBHMM OpraHOM MapIaMEHTCHKOTO KOHTPONIO0 B YKpaiHi € PaxyHkoBa mamnara,
sIKa 3/[1IICHIOE KOHTPOJIb 38 BUKOPHUCTAHHSM KOIITIB IEPKABHOTO OIO/KeTy YKpainu Bifj imeHi BPY.

2. IToBHOBaXeHHS, TOKJIa/IeH1 Ha PaxyHKOByY manarty, 3[iiCHIOIOTHCS HEIO [IUIIXOM BIIPOBa-
JOKEHHS 3aXO0/1B JIePyKaBHOTO 30BHILIHBOTO (hiHAHCOBOTO KOHTPOJIIO.

3. O6’exTamu KOHTPOIIO PaxyHKOBO{ MajnaTy € Aep>kaBHI OpraHu, OpraHd MiCLEBOIO CaMo-
BPsITyBaHHsI, 1HI OFOKETHI YCTaHOBH, CY0 €KTU rOCIOAAPIOBaHHS, (POHIN NeP>KaBHOTO COLiaIb-
HOTO CTpaxyBaHHs, HamioHanpHUi 6aHK Ta iHII (DiHAHCOBI YCTAHORBH.

4. 3a pesynpraTamMu 3IiHICHEHHS ep>KaBHOTO 30BHIITHHOTO (HiHAHCOBOTO KOHTPOITIO CKIIaza-
€ThCS 3BIT, IKHH 3aTBEPKY€ETHCS Ha 3acilaHHI PaXyHKOBOI Iajaty i Hala€Thest 00’ €KTY KOHTPOITO
JUTSL yCYHECHHS BUSIBJICHUX HEJIOJIKIB.

5. OCHOBHUM HaIPSMKOM TIiIBHINCHHS e(heKTUBHOCTI poOOTH PaxyHKOBOI NayiaTh € rnepeo-
pieHTaNis ii ASUTBHOCTI BiJl PYHKITIH KOHTPOJIIO JI0 ayTUTy.

6. SIkmo mij Jac 37A1MCHEHHS 3aXOJiB JCPKaBHOTO 30BHIIIHBOTO (HiHAHCOBOTO KOHTPOJIO
(aynuty) PaxyHKkoBa manara BUSIBIISE€ O3HAKM KPUMiHAJIBHHX a00 aJMiHICTPATUBHUX MPABOIOPY-
[IeHb, BOHA TIOBIIOMJISIE TIPO HUX MPABOOXOPOHHHUM OpTraHaM JJIsl BiATIOBIAHOTO pearyBaHHs.
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MY3AHOBAT. i1,

KaHIUIAT FOPUINYHUX HAYK, TOICHT,
JIOLICHT Ka(epu UBLITBHOTO

Ta TPYJAOBOTO IpaBa

(O0ecvruti HayioHaTbHUL MOPCHKUIL
VHigepcumen)

VIIK 342.9 (477)

MPABOBI 3ACOBHU Y 3MICTI IEP)KABHOI OJIITUKH
IHO3EMHOI'O IHBECTYBAHHA

VY cTarTi NOAAETHCS BU3HAYCHHS JIEPXKABHOI MOJIITUKY 1HO3€MHOTO 1HBECTYBAHHS,
il 3MiCT, aHAMI3yIOTbCS MPABOBI 3aCO0H SIK €JIEMEHTH 3MICTy JIEp:KaBHOI MOJITUKU
1HO3€MHOI'0 1HBECTYBaHHsI, a TAKOX IPOMOHYIOTHCSI IIEBHI YOCKOHAJICHHS JIIF0U0r0
3aKOHO/IABCTBA 3 1IbOTO MUTAHHS.

Knrouosi cnoea: Oepowcasna nonimuxa iHO3eMHO20 [HBECMYB8AHHS, NPABOGI
3aco0U 0epiHcasHoi NONIMUKU THO3eMHO20 [H8ECTYBAHHA.

B crarbe naercs onpeneneHrue rocyapCTBEHHON MOJIUTUKNA MHOCTPAHHOIO HH-
BECTHPOBaHMS, €€ COAepKaHNe, AaHAIN3UPYIOTCS TIPABOBBIC CPEICTBA KAK JICMEHTHI
COJICpKAHUS TOCYIaPCTBEHHON MOJUTUKA HHOCTPAHHOTO HHBECTUPOBAHMS, & TAKXKe
JAIOTCSl TMPEATIOKCHUS M0 COBEPIICHCTBOBAHUIO JEHCTBYIOIIETO 3aKOHOIATEIHCTBA
0 JaHHOMY BOTIPOCY.

Knroueswvle cnoga: cocyoapcmeennas noIumuka UHOCMPAHHO20 UHBECTIUPOBA-
HUSL, NPABOGble CPeOCmaa 20CyO0apCmEeHHOU NOTUMUKY UHOCTNPAHHO20 UHBECTUPO-
6aHUA.

The article defines the state policy of foreign investment, its content, analyzes the
legal means as elements of the content of the state policy of foreign investment, and
gives suggestions on improving the current legislation on this issue.

Key words: state policy of foreign investment, legal means of the state policy of
foreign investment.

Beryn. 3 ropaicTio i 1:000B’10 MOXHA TTOBTOPIOBATH i TIOBTOPIOBATH CJIOBA, CKa3aHi HA aji-
pecy YkpaiHM OJHMUM aMEPHKAHCHKMM BYEHUM, SIKUM MHCaB, IO Y CBITI € JIBa PErioHH, 110 BO-
JIOAIIOTH OCOOMMBO MPUBAOIMBOIO CHIIOO — 1€ Benuki ozepa y IliBHiuHI AMepulli Ta aepxaBa
VYkpaina y €Bpori. Ykpaina € HaHOLIBIIOW 32 IUIOIICIO IePKaBOK 3axinHoi €BpomH, OLIBIIO
HaBiTh 3a @panniro. Bona 3aiimae numre 0,4% 3eMHOTO CyXOmoiy, ajie Ha Il YacTKy IMpPHIANac
5% cBiToBOTO BUIOOYTKY MiHepabHOi cupoBuHU. [Toran 30% CBITOBOTO YOPHO3EMY 3HAXOIUTHCS
Ha TepuTtopii Ykpainu [1]. Sk 3aBBaxus T. ['anep, B Ykpaini Halikpama 3emiist y cBiTi. ko 0 ii
KyJbTUBYBaJIM NIPUBaTHI (epMepH, a 11 IpoIyKIIis nepepodisuiacs 6 Ta mpoaaBaiacs MPUBATHAM
CEKTOPOM IMPOMHUCIIOBOCTI, YKpaiHa 3Morvia 0 romyBsaru Bcto €Bporny [2].

s inest Oyna BucionieHa monay 20 pokiB Tomy. ChorosHi npuBartHi GepMepu KyIbTHBYIOTh
3eMJTI0 B YKpaiHi, anie, Ha *allb, YKpaiHIli He )KUBYTh, K (paHily3u, i He TOAYIOTh YCIO0 €BpOITY.
VYkpaiHa iMIIOPTY€E KUBUX TBAPUH Ta MPOIAYKTH TBAPHHHOTO MOXO/HKEHHS; MPOAYKTH POCIUHHO-
TO TIOXO/DKEHHS Ta 3€PHOBI KYJIBTYPHU; KUPU TBAPUHHOTO a00 POCIMHHOTO MOXOKEHHSI; TOTOBI
XapyuoBi MPOAYKTH Ta iH. 3a migcymkamu 2017 p., 30BHIIIHBOTOPrOBEIbHE CaNlbJ0 € HEraTUBHUM
(minyc 6 331 896,4 tuc. non. CIIIA), Tak camo, sk i B 2016 p. (minyc 2 888 086,0 tuc. gon. CIIIA)
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[3]. Be3miu momiTHYHUX, COIIAIbHO-EKOHOMIYHMX, JeMOTpaiqHrX Ta IHIIMX MPpoOIeM moTpedy-
FOTh HAraJbHOTO BUPIMICHHS JJIsl BUXOAY 13 HECTIPUATIMBOI CUTYAIIil, 110 CKJIajacs, 0COOIUBO 11e
CTOCY€EThCS PO3BUTKY €KOHOMIYHHX IPOIECIB B YKpaiHi.

IMocranoBka 3aBnanHs. OZHUM i3 BOXIUBUX HAMPSMKIB CKOHOMIYHOI TTOJITHKH JCP>KAaBU
€ JiepKaBHA TIOJITHKa iHO3eMHoTrO0 iHBecTyBaHHs (faini — J{ITI). Omxe, A1 — e ninecnpsimoBana
JISUTBHICTE OPraHiB JCP:KaBHOI BIAAN 3 BUPIIICHHS €KOHOMIUHHMX MPOOJEeM, TOCATHEHHS H pea-
Jizarii 3araJbHOBU3HAHMX 1IiJIel eKOHOMIYHOTO PO3BUTKY CYCHUIBCTBA a0 1OTo okpemux cdep,
3 BUKOPUCTAHHSM MPABOBHX, CKOHOMIYHUX Ta aIMiHICTPATUBHUX METO/IB BIUIMBY Ha IHO3EMHHX
iHBecTopiB [4, ¢. 579]. Sk 1 Oynp-sikuii iHmUA Bux aisibHOCTI, JIITII Mae cBiif 3MiCT, 110 MiCTHUTH
U111, TPUHIUIIH, METOJIU, 3aCO0HU Ta 1HIII IHCTPYMEHTH IIPaBOBOTO BIUIMBY HA 1HO3EMHUX 1HBECTO-
PIB SIK Cy0’€KTIB 1HO3€MHOTO IHBECTYBaHHSI.

s eekTHBHOT pealtizamii peryimoBaHHs iHo3eMHOro iHBectyBaHHs JII1II Mae motpely
B HAJIS)KHOMY DiBHI IIPaBOBOTO 3a0C3MEUCHHS, TOMY CTBOPCHHS CIIPUSATINBHX YMOB IS PO3BUTKY
1HO3EMHOTO THBECTYBaHHSI € OJIHIEI0 3 HAWBATOMINIUX CKJIAJIOBUX YACTUH JAHOTO HAINPSIMKY JIep-
JKaBHOI JISUTBHOCTI. B yMoBax ykpaiHChKOT eKOHOMIYHOT peopMu Ta i IpaBOBOTO 3a0e3TNCUCHHS
HaMaKTyanbHIIIOI0 CTa€ MpoOiieMa BIOCKOHAICHHS IPAaBOBOTO BIUIMBY BiAMOBITHHMX ITPABOBHX
3ac00iB MPABOBOTO PETYIIOBAHHS IHO3EMHOTO 1HBECTYBAHHS, I1I0 1 3yMOBIIIO€ aKTYaJIbHICTh 1aHO-
o JOCIIIIKEHHS.

VY cydacHOMY CYCHIJIbCTBI JiepxkaBa B 0co0i JepKaBHUX OPraHiB Mae Ba)kKJIMBI TOBHOBa-
JKEHHs y cepi BIVIMBY Ha 1HO3EMHHMX 1HBECTOPiB, BUKOPUCTOBYIOUM Oe3Jiy 3aco0iB Oe3moce-
peaHboro abo OrocepeKoBaHOro BIUIMBY. MeTa JaHoi poOOTH MOJIArae B TOMY, 11100 Ha OCHOBI
aHaJi3y YUHHOTO 3aKOHONABCTBA YKpaiHM, 3aKOHONABCTBA 3apYOI’KHUX KpalH, HAyKOBHUX POOIT
PO3TIISIHYTH 3aco0M JIEp>KaBHOTO PEryNIOBaHHS sK ckiamoBi wactmru 3Mmicty I, a Takox
c(OpMyITIOBaTH MPOIIO3UIIIT Ta peKOMEHAIIIi MO0 YIOCKOHAIECHHS IILOTO HAIPSMY IIPaBOBOTO
BILJTHBY.

Jlis MOCSITHEHHS TIOCTABIICHOT METH HEOOX1IHO BUPIIIUTH TaKi OCHOBHI 3aB/IaHHS: BU3HA-
gutu mosTTs I, 3aco0iB aep)kaBHOTO perysroBaHHS 1HO3EMHOTO 1HBECTYBaHHS, X OCOOJH-
BOCTI; pO3IIISIHYTH BUIM 3ac00IB JIEPKABHOTO PETYITIOBAHHS JAaHOT MISUTBHOCTI; TOCHIITUTH 3apy-
ODKHUI JTOCBIJ PEryJIOI0YOTO BIUIMBY IIUX 3aCO0IB HA 1HO3EMHHUX 1HBECTOPIB Ta CHOPMYIIOBATH
MIPOMO3HUIIIT OO0 YIOCKOHAIEHHS JIIF0YOT0 3aKOHOJIABCTBA YKpaiHH.

O0’exTOM JOCHIKECHHS JaHOI POOOTH € CyKyIHICTh IPaBOBIJHOCHH, OB SI3aHUX 13 pery-
JIIOIOYKM BIUTMBOM 3aCO01B JIEpyKaBHOTO PEryJIIOBaHHA Ha IHO3EMHHUX 1HBECTOPIB K CY0’ €KTiB 1HO-
3eMHOT0 1HBECTYBaHHS. MeTOA0JIOTIYHY OCHOBY HAayKOBOI1 poOOTH CKJIaIal0Th HAyKOB1 MPUHIUIIH
Ta JOCIITHUIBKI METOmu: (pOpMaTbHO-JIOTIYHHN, MTOPIBHUTEHO-TIPABOBUM, iCTOPUKO-TIPABOBHH,
JiaJEeKTUYHUM METOIM Ta iH.

[lin dvac miarotoBku poOOTH Oyiau BHKOpHCTaHI HaykoBi mpami B.b. Apep’sHoBa,
C.C. Anexceena, 10.€. Atamanosoi, A.I. bepmaua, FO.I1. butska, B.M. l'aitBoponcekoro, B.M. I'a-
pamyka, T. [anmepa, B.H. Kapramosa, A.T. Kom3toka, ['M. Koctionuna, €.5. Kyoko, O.A. Ky3b-
MeHka, M.M. Jlusennera, JI.B. Manwko, B.K. MamyrtoBa, M.I. Mensnuka, B.I1. HarpeGensHoro,
H.P. Hmxnuka, O.I1. Opmoka, I1.C. ITanypkiscekoro, B.M. [Tomosuya, O.11. Ps6uenka, JI.A. Cas-
yenka, B.M. CeniBanosa, B.B. [IgetkoBa, B.C. lllepOunu Ta iH.

PesynbTaTtn gocaigkenns. 3 1991 p. B Ykpaini BXXUBAIOTHCS BIANOBITHI 3aX01H, CIIPIMO-
BaHi Ha BrockoHaneHHs JIIII. IlpuiiHsaTa 3HaUHA KiNBKICTh HOPMATHBHO-IIPABOBUX AKTIB, SIKi pe-
TYJIIOIOTh JAHUH HapsIM AisiIbHOCTI: 3akoHu Ykpainu «IIpo 30BHIIIHBOEKOHOMIUHY JisIbHICTE
[5], «IIpo iHBecTHLINHY AISTBHICTB» [6] Ta crieniaibHui 3ak0oH «IIpo pesxuM 1HO3eMHOTO 1HBECTY-
BaHH» [ 7], SIKHIT KOPECTIOHTy€e OLTBII HiXk i3 225 HOpMaTHBHO-TIpaBoBUMH aktami [8]. ToOTo 3Ha-
YHA KUTbKICTh HOPMATHBHO-TIPABOBUX aKTiB BU3HAYAE MIPABOBY OCHOBY JCPKaBHOTO PETYIIOBAHHS
1HO3EMHOTO 1HBECTYBaHHS.

Lini mep>kaBHOTO PETYIIOBaHHS MPSIMO a00 OMOCEPEIKOBAHO 3HAXOMATH CBOE BiJJOOpaXCH-
Hs B aKTaxX PETYJIIOBaHHS, K1 € MPaBOBOIO (POPMOFO 3aKpIIUICHHS 1 pealtizallii oI THYHNX PIllleHb.
VY 3nilCHEHHI JIeP’KaBHOTO PETYIIOBAaHHS 1HO3EMHOTO 1HBECTYBAaHHS Ha/JI3BHYAHHO aKTyaJIbHOO
mocTae mpodiaeMa 3aCTOCYBaHHS 3aC00IB IEPXKABHOTO PETYIIOBAHHS iHO3EMHOTO iHBECTYBAaHHS,
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SIK1 BU3HAYAIOTh PIBCHb BILUIMBY JICP’KAaBU HA 1HO3EMHHX 1HBECTOPIB Ta Ha €KOHOMIYHI MPOIIECH,
10 BiA0yBaIOThCS B KpaiHi.

AHaJi3 YMHHOTO TOCIOJAPCHKOTO 3aKOHOJABCTBA Ta BIJIOBIJIHOI HAyKOBOI JiTeparypu
JI03BOJIsIE C(HOPMYITFOBATH TaKe BH3HAYCHHS TOHATTS JICPYKABHOTO PETrYJIFOBaHHS 1HO3EMHOTO iH-
BECTYBaHHS: 1€ € 3J[IHCHEHHS JIEP)KaBOK B 0C001 11 KOMIIETEHTHHX OpPTaHiB KOMIUIEKCY €KOHOMi-
KO-TIPAaBOBUX, OPTaHi3aliHO-TIPAaBOBUX Ta IOPUANYHHUX 3aX0/IiB IIO/I0 YIOPSAKYBAHHS AisUIBHOCTI
1HO3eMHHUX iHBecTOpiB 3 MeToro peanizauii 111 Ta 3amydeHHs iHO3eMHUX iHBECTHUIIIH B EKOHOMIKY
YkpaiHu HUIIXOM 3aCTOCYBaHHS PI3HOMAHITHUX 3ac00iB 1 MEXaHi3MiB.

HesBaxkaroun Ha Oe3nepedHy Ba)JIMBICTh JIEP)KABHOTO PETYJIOBaHHS TOCIOJAPIOBAHHS
IUTSL PO3BUTKY PUHKOBOT €KOHOMIKH, B YKpaiHi BiICYyTHIN HAyKOBO OOTpYHTOBAHUIA ITiIXi1 O PETy-
JFOBaHHS TOCIIONAPCHKIX BiTHOCHH, HE PO3poOIIeH] paBOBi 3acaau 3iHCHEHHS TaKOTO PETYIIo-
BaHHA. 30kpeMa, B.C. lllepOuHa mimkpeciroe, Mo e CTOCYETHCS MPaBOBOI perlaMeHTaIlii okpe-
MHX 3aCc00IB JICpKaBHOTO PETYJIFOBaHHS rocnogaproBanss [9, c. 10].

TnymauHi CIIOBHHMKH, HAIpHUKJIAl, pO3yMIIOTh TiJ 3acO00M Te, IO CIYXHTh 3HAPSIIAM
y sKiii-HeOynp aii, cmpagi [10, c. 215; 11, ¢. 325]. B.C. lllepOuna 3ayBaxye, 10 B HAYKOBUX
JIOCITI/DKEHHSIX TOJIOBHA yBara NpUIISEThCS KaTeropii «IpaBoBi 3aco00M», OJJHAK 3aKOHO/IaBCTBO
HE HABOJIUTh BU3HAYCHHS JAHOTO MOHSTTS 1 HE MICTHTB iX MEperiKy, 10 3a BiJICYyTHOCTI MHO0-
KHX CIIEI[iaIbHAX TEOPETHYHHX JOCHIHKEHb TOPOXKY€E TPYAHOI, OB’ sI3aH1 3 BHOOPOM IpaBo-
BUX 3aC00iB, HAMOIBII MPUIHATHUX JUTIS BUPILICHHS KOHKPETHUX CHUTYyAIlil, Ta iX MpaBUIbLHUM
3actocyBaHHAM [12, ¢. 33—34]. Ha nymky 0.€. ATamaHoBo1, CkJIaAHICTh 3aCTOCYBaHHS TOCIIOAAP-
CBKOTO-IIPaBOBUX 3aC001B MOB’A3YIOTh 13 BIICYTHICTIO X CUCTEMHOTO BUKJIAJICHHS Ha 3aKOHOJAB-
gomy piBHi [13, c. 155].

B.M. Kapramos, po3ymiroun mix 3aco0aMu mpeaMeTH (SBHIIA, IPOLECH), 3a JOITOMOTOI0
SKHX 320€3MeTyEThCS TOCSITHEHHS METH, OJIep KaHHs HEOOXITHOTO pe3ylbTaTy IOpUANIHOL [TisTb-
HOCTI, TIOAISAE TX Ha COIabHO-IOPUIINYHI, TEXHIUHI, MaTepiaibHl W IHTEICKTYaIbHI, TIPOCTI Ta
CKJIaJIHI, YCHI Ta MUCHMOBI, IMIIEpaTHBHI W JUCIIO3UTHBHI. [0J0BHE, 3 YMM MOYKHA TIOTOIUTHCS
y WOTO JOCIIKCHHI, IIe Te, 110 10 TMPaBOBHX MOXKHA BIJIHOCHUTH 3aCO0H, sIKi 3aKpiIUIeHI HOpMa-
THUBHO-TIPABOBHMH aKTaMH 1 MiJJISATAIOTh 000B’I3KOBOMY BUKOPHUCTAHHIO B 3a3HAYCHUX CHTYAIIsIX
[14, c. 62-64].

C.C. Anekcees, IKuil OJHNM 13 IEPIINX TOPYIINB IPOOIeMy paBoBUX 3ac00iB [15,c. 12—-15],
BU3HAYAB IPaABOBI 3aco0M SK HOPMHU IpaBa, IHAWBIAyalbHI MPUIHMCH Ta BENiHHS, JAOTOBOPH,
3ac00U FOPUAMYHOI TEXHIKH Ta BC 1HILT IHCTPYMEHTH PETYIIOBaHHS, 10 PO3IVISAAI0THCS B €IHOCTI
XapakTepHOro AJis HUX 3Micty 1 hopmu [15, c. 14].

3romom C.C. AnekceeB TiHIIIOB BUCHOBKY, IIIO PAaBOBI 3ac00U Y cepi IOPUIMIHOTO PEry-
JIIOBAHHSI CYCIIJIbHUX BIIHOCUH MOXKYTh OyTH MiJICYMOBaH1 Y BUIJISAI CBOEPIIHOT «TPIAKH»:

— 3a00pOHH, TOOTO 3000B’SI3aHHS 0 YTPUMAaHHS Bl BAMHECHHS IMEBHUX JIii;

— TIO3UTUBHI 3000B’s13aHHs, TOOTO MOKJIAIaHHs 000B’A3KY 1010 TICBHUX MMO3UTUBHUX Jil —
TiepeiaBaHHs MaiiHa, BAMHEHHS pOOIT TOIIIO;

— JI03B1JI, TOOTO HAJTAaHHSI TAPAHTOBAHOTO TIPOCTOPY ISl BIACHOT, Ha CBil PO3CY/I, TIOBEIIHKH
naHoro cy0’exra [16, c. 32].

JL.B. Manpko mix mpaBOBUMH 3aco0aMHM PO3yMi€ TPaBOBi SIBHUINA, IO BHPAXKAIOTH-
csl B IHCTpyMeHTax (YCTaHOBICHHSX) 1 JISTHHAX (TEXHOJIOTISX), 3a JOMOMOTOIO SIKHX 3a/{0BOJIb-
HSIIOTBCSL 1HTEpecU CyO’€KTiB IIpaBa, 3a0C3MEUyEThCS JAOCSTHEHHS COLIAJIbHO KOPUCHHX IIiICH
[17, c. 66-67].

IIpoBenenuii aHami3 103BOJIsE MPABOBI 3aCO0M JAEPIKABHOTO PETYIIIOBAHHS 1HO3EMHOIO 1H-
BCCTYBaHHS BU3HAYHTH SIK 3aKPIIUICHI B IPaBOBiil (FopuaAn4Hiil) popMi 3aco0u (IHCTpyMEHTH, 3Ha-
PSAISA) EKOHOMIYHOTO, OPraHi3aliifHoro i MpaBoOBOTO BIUIMBY JCPKAaBH HA 1HO3EMHHUX IHBECTOPIB.

OCHOBHI 3ac00H Jep)KaBHOTO PETYIIOBAaHHS BU3HA4YeHHI y cT. 12 [ocmomapchKoro Komek-
cy Ykpainu (nam — 'K Ykpaian) [18], 1 1o HUX HaJexkarh Taki 3acOOU: Jep)kaBHE 3aMOBJICHHS;
JICH3yBaHHsI, TATCHTYBAaHHS 1 KBOTYBaHHS; TEXHIUHE PETYIIOBAHHS;, 3aCTOCYBaHHsS HOPMATHBIB
Ta JIIMITIB; PETYTIOBAHHSA IiH 1 Tapu]iB; HAJJAaHHS IHBECTUIIHUX, MMOJATKOBUX Ta IHIIMX IIJIBT;
HaJIaHHS JIOTAIlil, KOMITICHCAI[IH, IIThOBUX 1HHOBAIIIN Ta CyOCHIIN.
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Sk 3a3Ha4eHo B 4. 3 cT. 12 'K Ykpainu, ymoBH, 00csTH, chepr Ta MOPSTOK 3aCTOCYBAHHS
OKpPEeMHX BUJIIB 3aCO0IB JCPKABHOTO PETYJIIOBAaHHS TOCIOJAPCHKOT MisNIbHOCTI BU3HAYAIOTHCS
I'K VYkpainu, iHIIAMH 3aKOHOJTaBYMMH aKTaMH, a TAKOX MPOrpaMaMy €KOHOMIYHOTO i COIlialb-
HOTO PO3BUTKY. BCTaHOBICHHS Ta CKacyBaHHS MIJBT 1 IepeBar y TOCIONAPCHKiil MisSIbHOCTI
OKPEMHX KaTeropiii cy0’€KTiB rocronaproBaHHs 3A1HCHIOITECS BianosigHo no 'K Vkpainu ta
1HIIIMX 3aKOHIB.

Ha cyuyacnomy erami C(bopMOBaHa I POZIOBXKY€ aKTHBHO (bopMyBaTI/Ic;I cucTeMa 3aco0iB
JICPKABHOTO PEryITIOBAHHS MiANPUEMHHULIBKOI JiSUTBHOCTI, B AKiil KOXKEH 13 3aC001B BUKOHYE CBOIO
poib. Baxxnuse micue cepe X 3ac00iB MOCIAAI0Th 3aCO0U PeryIIOBaHHS BXOMKEHHS Cy0’€KTiB
MIAPUEMHUITBA Ha PUHOK, TIEPEIYCIM JIepKaBHA PEECTPAIlist Cy0 €KTIB MiAIPUEMHHUITBA, JIIICH-
3yBaHHS 1 TATEHTYBaHHsI MEBHUX BUJIB M IMTPUEMHUIIBKOT TisTbHOCTI [19, ¢. 91].

VY 3B’s13Ky 3 OCOOIMBOCTSAMH IIPABOBOTO PETYINIOBAHHS 1HO3EMHOTO iHBECTYBAaHHS ITPOaHATi-
3yemo 3akoH Ykpainu «[Ipo pexum iHO3eMHOTo iHBecTyBaHH:» [7]. BiamoBigHo 10 cT. 5 3aKkoHy,
1HO3EMHI 1HBECTHIIIi i 1HBECTHIIi YKpATHCHKHX MMapTHEPIB, BKIFOYAIOUM BHECKH JIO CTaTyTHOTO
KaItiTanxy MiJIpUEMCTB, OIIHIOIOTHCS B 1HO3EMHIN KOHBEPTOBaHIN BAJOTI U y BAIOTI YKpaiHH
3a JIOMOBJICHICTIO CTOPiH Ha OCHOBI IiH MI>KHAPOAHUX PUHKIB a00 pHHKY YKpainu. Takum dnHOM,
OLIIHKY 1HO3€MHHUX 1HBECTHIII} MOXIIBO BiTHECTH 70 3aC00iB IIPABOBOTO PETYTIOBAHHS iIHO3EMHO-
TO IHBECTYBaHHSI.

Takox 10 crienugigHOro MpaBoBOro 3aco0y peryatoBaHHs MOXKHA BiIHECTH Te, 1110 32 YMO-
BU cepTudikauii MpoayKiis BIACHOTO BUPOOHUITBA MiJIPUEMCTB 3 1HO3EMHHUMH 1HBECTHUIISIMU
HE TIJIATae JIIEeH3yBaHHIO Ta KBOTYBaHHIO (CT. 19 3akony).

IcHYIOTE 0COONMBOCTI PETYIIOBAHHS TOCIOAAPCHKOI IISUITBHOCTI 1HO3EMHHX IHBECTOPIB
HA ITiJICTaBl JOTOBOPIB MO CIIJIbHY IHBECTUIINHY JisUTbHICTD 13 BHKOPUCTAHHSIM TaKOTO MPaBOBO-
0 3ac0o0Y, SIK PEECTpaIlis J0rOBOPIB (KOHTPAKTIB).

Kpim Toro, BilmoBiiHO 10 CT. 24 3aKoHY, 3BUIBHSETHCS BiJl OIMOJATKYBAaHHSI MHUTOM MaifHO
(xpimM pearizalii a00 BHKOPHUCTAHHS 3 METO0, 0€31T0CEPETHBO HE TIOB’ I3aHOKO 3 TPOBAIKEHHSIM ITifI-
MIPUEMHUIIBKOT JIISUTBHOCTI), 110 BBO3UTHCS B YKpaiHy 1HO3EMHUMH 1HBECTOPAMHU Ha CTPOK HE MEH-
e TPhOX POKIB 3 METOI 1HBECTYBaHHsI Ha IiJICTaBl 3apEECTPOBAHHX JIOTOBOPIB (KOHTPAKTIB).

Bonnouac y 3akoni Ykpainu «IIpo pesxum iH03eMHOTO iHBECTYBaHHS» BiZICYTHSI HOPMA, 110
BHU3HAYa€ 3aC00U PETYIIOIOUOTO BIUIMBY JIep’KaBU HA IHO3eMHHX iHBeCTOpiB. besymoBHo, cT. 12 T'K
3aCTOCOBYETHCS 1 10 IHO3EMHUX 1HBECTOPIB, OTHAK 3a HAsBHOCTI CIIEiaIbHOTO 3aKOHY BBa)Ka€MO
HEOOX1HUM 3aKPiIUIEHHS 1 KOHKPETHU3allil0 y HbOMY OCHOBHHUX MOJI0KE€HB 3aCTOCYBaHHS pi3HOMA-
HITHHUX 3aC001B 1 MEXaHi3MiB PETYJII0I0UOro BIUIMBY Ha 1HO3€MHHUX 1HBECTOPIB.

Pi3Hi kpainu CBlTy, HanpuKan, Benuka bpuranis, Kopest, Mekcuka, CIIIA, Slnowis Ta iH.,
MOXYTh 3aCTOCOBYBAaTH Pi3Hi 3200 JIePKABHOTO peryJoBaHHs 1HO3eMHHX 1HBECTHIIIH.

I'M. KoctronnHa Ta M.M. JIuBeHIIEB YMOBHO TOAUISIOTH IIi 3aCO0M HA JIBI TPYIN: TPsAMi
(popmanbhi) Ta mpuxoani (Hedopmanbhi) [20, c. 51-65].

Ho mpsamux, abo (opmanbHUX, HalleXkKaTh 3acO0H, IO PErymoIoTh MpPHTUINB 3apy61>1<—
HUX 1HBECTHIIIH Ha 0a3i 3aKOHOMABUNX HOpM i TPaBHIL. Bonn marote sBHHN XapaxTep 1 YUHSTD
OCHOBHWH BIINB Ha TPHTLITHB inBectuiii. e Taki 3acobwu, sk MOpsI0K peectpartii i JissIbHOCTI
KOMITaHi{ i3 3apyOIKHUMHU 1HBECTHIIISIMH; 3aKOHOAABYI a00 iHII OOMEXEHHS Ha YacTKy 3apy-
O1>KHOI BIIACHOCTI Ta KOHTPOJIb B OKPEMHUX Tally3sX; BUMOTH, OB S13aHi 3 TOPTOBEIbHUMHU ac-
MEeKTaMH 1HBECTHIII il — BCTAHOBIIEHHS MiHIMaJIbHOTO o6’eMy €KCIOPTY, BUMOTH MaKCUMaJIbHOTO
plBHH IiH HA 36yT r[poz[yKuu Ha BHyTleIHbOMy PUHKY Ta iH.; BAMOTH CTOCOBHO YMOB BI/IpO6HI/I—
Y01 AisUTFHOCTI KOMIIaHIH — 4aCTKa MiCIIEBOTO CKJIaTHUKA Y BapTOCTl rOTOBOI IPOAYKIi, BUMOTa
MiHIMAJIBHOTO 00’€My BHYTPIIIHBO(IPMOBHX JOCIIKCHb, MiHIMATBHOTO 00’ €My BUKOPHCTaH-
HSI MiCIIeBOi po0O0YOT CHITH.

[IpuxoBani, a60 HehopMabHi, IeprKaBHI 0OMEKESHHS Ha MPUTUINB 1HO3EMHUX THBECTHIIIN —
e 6ap’epw, OB’ s13aHi 31 ceNU(IKO0 aIMIHICTPATHBHUX MPOLEAYP, 3 )KOPCTKOIO THCTUTYIIHHOKO
CTPYKTYPOIO MPUHMAIOYHX CTOPiH, 3 AISUTBHICTIO MOJITHYHUX Ta COIMIAbHO-KYIBTYPHHX OpTraHi-
3amid. ToOTo BOHM Oe3mocepeslHhO He 0OMEXKYIOTh MPHUILINB 1HBECTHUIIIN Ta HE 3aCTOCOBYIOTHCS
3 TUCKPUMIHAIIIMHUX MipKyBaHb MPOTH 3apyOiKHUX 1HBECTOPIB, aJic HUMH HE MO)KHA HEXTYBaTH.
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Binpmn Toro, B HaIl Yac BOHU KOPHUCTYIOTHCS TMPIOPUTETOM 3 ypaxXyBaHHSIM 3HAYHOTO BILUTUBY HA [i-
STBHICTH 1HO3EMHIX KOMIaHiH.

Ha mipakTtuiii nepkaBHe peryaroBaHHs iHO3EMHUX 1HBECTHIIIN MTOETHYE y COO1 JIBa OCHOBHHUX
3ac00M — PEECTpaIliio Ta JIICH3YBaHHA. YCi 1HO3eMHI 1HBECTHIIIT MiJIATal0Th 000B’I3KOBIH pee-
CTpamii B yIOBHOBaXXCHOMY JIep>)KaBHOMY OpraHi, a y MEeBHHUX BHIAAKAX — 1 JIeH3yBaHHIO. Dak-
THUYHO MK pEeCTpaIli€lo i JIeH3yBaHHIM iCHye Oe3nocepeHiil B3aeMo3B’ A30K. Takox ciif 3a-
3HAUUTHU iHIIY IiKaBy TeHACHII0. [HBecTHLINHI Oap’epH 3a3BHUall CKOHIIGHTPOBAHI B OKPEMHUX
ragy3six aBToMo0in1e0yayBaHHs, XiMidHOI, HaQTOXIMIUHOT ramy3ell, y BUpOOHUIITBI KOMII IOTEPiB
TOLIO.

Bomuouac y I'K Vkpainu nepskaBHa peecTparis, Ha BiIMiHY BiJl JIIIICH3yBaHHsI, MATCHTY-
BaHHS YM KBOTYBaHHS, HE Ha3BaHA 3aCO00M JEPIKABHOTO PETYINIOBAHHS IOCIOAAPCHKOI MisSUTBHOCTI,
ane y 4. 2 ct. 19 I'K Vkpainn «Jlep>kaBHUH KOHTPOJIb Ta HAIVIST 38 TOCIIONAPCHKOKO isUTbHIC-
TIO» 3a3HAYCHO, MO CyO’€KTH TOCIOJAPIOBAHHS MMiJUIATAIOTh JEP)KaBHIN peecTpallii BilMOBIIHO
1o 'K Vkpainu ta 3akony. OTKe, IO3HIIISI 3aKOHOABIIS MOJISITAE B TOMY, IO JIEPIKaBHA PEECTpAIis
pO3MIAIAETHCS K OJHA 3 (OPM Jep)KaBHOTO KOHTPOJIIO 3a TOCIOIAPCHKOI0 TisutbHICTIO. OHAK,
Ha Hally JyMKY, JIepKaBHa PEeECTpallis € 3ac000M Jep>KaBHOTO PETYIIIOBAHHS TOCIIONAPCHKOT Ii-
SITBHOCTI, TOMY BBa)kaeMO HeoOXimHuUM gonoBHUTH cT. 12 I'K Vkpainu Ta 3akpinutu y Hiil pe-
€CTpaIlilo sK 3aci0 peryjaroBaHHsS TOCIONAPCHKOI MiSIBLHOCTI, @ TAKOXK TOTMOBHUTH JIAHY CTaTTIO
BKa31BKOIO Ha iHIII 3acO0M JIepKaBHOTO PETyITIOBAHHS.

BucnoBkn. /lep>xaBHe peryaroBaHHS iHO3EMHOIO iHBECTYBAHHS — 11 3IACHEHHS JepiKa-
BOIO B 0C001 11 KOMIETEHTHUX OPraHiB KOMIUIEKCY €eKOHOMIKO-IIPaBOBHX, OpTraHi3alifHO-IIPaBOBUX
Ta IOPUANIHUX 33aXOJIB MIOA0 YHOPSIKYBAaHHS IisUTBHOCTI iHO3€MHHUX IHBECTOPIB 3 METOIO pea-
mizarii JITI Ta 3amydeHHs 1HO3EMHHUX 1HBECTHIIH B €KOHOMIKY YKpaiHU IUISIXOM 3aCTOCYBaHHS
PI3HOMAaHITHHX 3aCO0IB 1 MEXaHI3MiB.

[Tix mpaBoBHMH 3ac00aMU JIEP>KABHOTO PETYIFOBAHHS 1HO3EMHOTO 1HBECTYBaHHS JOIIIBHO
PpO3yMiTH 3aKpiIuIeH] B IpaBoBil (fopuauuHiit) hopmi 3aco0u (IHCTPYMEHTH, 3HAPSIST) EKOHOMIY-
HOTO, OPraHi3aIiifHoro i MpaBoOBOTO BIUIMBY JICPXKAaBH HA IHO3EMHHUX 1IHBECTOPIB.

Ha mamry mymky, HeoOxinHO y cT. 12 I'K Ykpainu HOMOBHHUTH Ta 3aKpiIUTH MOJOXKCHHS
Ipo Te, IO JIepKAaBHA PEECTPALLLS € 3aCO00M JIEP)KaBHOTO PETYTIOBAHHS TOCHOAAPCHKOI AISUTHHO-
CTi, @ TAKOXK TOJIATH BKA3iBKY HA iHIII 3aCO0M JEP>KaBHOTO PETYIIOBAHHS.

¥ 3axoHni Ykpainu «IIpo pesxiuM iH03eMHOT0 iHBECTYBaHHsI» BiICYTHS HOpMa, 1110 BU3HAYAE
3ac00U Peryrovoro BIUIMBY JepKaBU HAa IHO3EMHUX 1HBECTOPIB, OJJHAK BBAYKAEMO HEOOXiTHUMHU
3aKpIIUICHHS Ta KOHKPETH3AIiI0 Y HhOMY OCHOBHUX MOJIOKCHB 3aCTOCYBAaHHS PI3HOMAHITHHX 3aC0-
01B i MCXaHI3MIB PETYIIOIOYOTO BIUTUBY HA iIHO3EMHUX 1HBECTOPIB.

Kpim Toro, cydacHa Hayka rocrioapchKoro rmpasa He IPHUIUISIE JOCTaTHHOI yBar 3araibHo-
TEOPETUYHHIM ITUTAHHSIM 3aCTOCYBaHH IIPABOBHUX 3aC00iB, Y T. 4. IPABOBHX, OpraHi3aliifHO-Ipa-
BOBHX 3aC001B Ta MEXaHI3MIB JICPYKABHOTO PETYIFOBAHHS IHO3EMHOT'O IHBECTYBaHHSI, ITI0 TIOTpeOye
TIOAAJBIIOTO JIOCHiHKEHHS.
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KaH/U/IaT OPUANYHUX HAYK, JOLCHT,
JOIEHT Kadeapy KpUMIHAIBHOTO MpaBa
Ta THIIUX KPUMIHAIBHO-TTPABOBUX

JIUCLIUILIIH

(Muxkonaigcvkuil incmuniym npasa

Hayionanvnozco ynisepcumemy

«Odecvra pUOUUHA aKademisy)

NEPEKOHAHHS SIK CYUYACHUI METO/I
AJIMIHICTPATUBHO-IIPABOBOT'O BIIVIUBY

YIK 342.95

V crarTi 3I[iI>'ICHCHO Z[OCJIiI[)KeHHS[ 3araJibHOTCOPETUYHUX IMUTaHb OO0 Xapak-
TECPUCTHUKU CYTHOCTi Ta 3MiCTy NEPECKOHAHHSA K Cy4aCHOTO MCTOAY aZlMiHiCTpaTI/IB-

HO-TIPAaBOBOT'O BIUTHBY Ha IIPaBOMIpHY MOBEAIHKY 0Ci0.

Po3kpuBarOThCS  CYTHICHI O3HAKH aJMiHICTPATHBHOIO TEPEKOHAHHS IMUIIXOM
aHaJTI3y HAyKOBUX IMOMISA/IB BITYM3HIHHUX Ta 3apyOiKHHX HAayKOBIIIB. BpaxoByroun
JIyMKH BYCHHUX, OKPECJICHO (OPMH NEPEKOHAHHS Ta CKJIAJHOCTI HOro opraHizailiid-

HO-TIPaBOBOTO 3a0€3TICYCHHSI.

Knwuosi cnosa: adminicmpamuro-npasosutl 6Naue, AOMIHICIMPAmMueHUull npu-
Myc, aominicmpamuseHe nepekoHaHHs, 03HAKU NepPeKOHAaHHA, opmu nepekoHanms,

3ax00uU NEePEeKOHAHHA.

B crarbe MOPOBEACHO UCCICIOBAHNUEC O6HIeTeOpeTI/I'-ICCKI/IX BOIIPOCOB XapaKkTepu-
CTUKH CYIIHOCTH MW COACPIKaAHUA y6e)l(I[eHI/I$I KakK COBPEMCHHOI'0 ME€TOAa aJMHWHH-

CTPAaTUBHO-IIPAaBOBOI'O BO3JICHCTBUS HA MMPpaBOMEPHOC MOBEACHUE JIUII.
PaCKpLIBa}OTCﬂ NPU3HAKH aAMUHHUCTPATUBHOI'O y6e)KI[CHI/Iﬂ IIyTEM aHaJin3a

Hay4-

HBIX B3[VISZI0B OTEUECTBEHHBIX U 3apyOeKHBIX yueHbIX. O003HaueHBI (HOPMBI yOEK-

JCHUA U CJIOKHOCTH €ro OpraHu3alluOHHO-IIPABOBOTO obOecrieyeHusI.

Knrouesvie cnosa: aomunucmpamueno-npasogoe 603oelicmeue, aOMUHUCTPA-
MuHoe NPUHYIHCOeHUe, AOMUHUCMPAMUBHOE YOedcOoeHue, NPUSHAKU YOeNCcOeHUs,

Gopmvl yoescoenus, mepvl YoexucoeHus.

The research of general theoretical questions concerning the characterization of
the essence and the content of conviction as a modern method of administrative and

legal impact on the legitimate behavior of individuals is carried out.

The essential features of administrative conviction are revealed by analyzing the
scientific views of Ukraine and foreign scholars. Taking into account the opinions
of scientists, the forms of conviction and complexity of its organizational and legal

support are outlined.

Key words: administrative and legal impact, administrative enforcement, admin-

istrative conviction, forms of conviction, methods of conviction.

IMocTanoBka nmpodsemu. CycnibcTBO Ta HayKa BUPOOUIIM Ta BHIIPOOYBAIH

6araro npu-

foMiB 1 3ac00iB BIUIMBY Ha CBIZIOMICTh Ta MOBEIHKY JIOAUHH 3 METOIO i1 BUXOBaHHS, s ii HOp-
MAaJIbHOIO aKTMBHOTO JKUTTA. Y LbOMY HpOLECi MPUHHATO BUKOPUCTOBYBaTH METOIU IIPABOBOIO

MEPEKOHAHHA, 3a0X0UCHHS, CTUMYJITOBAHHS, ITIPAaBOBOI'O HaBiIOBaHHS[, NpuMycCy TOIIO.
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VY cy4yacHUX yMOBax y 3B’s3Ky 3 NIMOOKMMH Ta CHCTEMHHAMH 3MiHAMH METOJIIB aJIMiHICTpa-
THBHO-TIPABOBOTO BILTHBY € AKTyalbHIM BHPOOIICHHSI HOBOTO TOTIAY HA 3aCTOCYBAHHSI MEPEKO-
HaHHSA B ny6n1qH0My ynpaBmHHl Lle 0OyMOBIICHO THM, IO TPaTUIIHHIHA PO3IIAZ METOly Tepe-
KOHaHHS B IOPUJINYHIN JIITEpaTypi TICHO MOETHAHHUNA 3 TOJITUYHOIO CHUTYAIIIEI0 Ta 1/ICOJIOTTUHO0
JUSUTBHICTIO, MTPOTaralaow ado Xk i3 3aKIMKaMHU Ta MOPajJbHUM CTHMYJIFOBAaHHSIM Oa)KaHOi TOBe-
JHKY Jrofeit. KpiM Toro, BaYKIIMBUM € TEOPETHYHE OCMUCIICHHS MIEPEKOHAHHS SIK Cy4aCHOTO METO-
JIy aJMiHICTpaTUBHO-TIPABOBOTO BILTUBY 3 METOIO BUPILICHHS KOMILJIEKCY MpobieM X 3akoHOIaB-
YOro peryaroBaHHs.

[IpoOnemaryuka aaMiHiCTPaTHBHO-IIPABOBOTO BIUIMBY, aJIMIHICTPATHBHOTO MMEPEKOHAHHS Ta
HOro 3aX0MiB 3aBXKIM BUKJIHMKATA 3aliKaBICHICTh 3 OOKY BITUM3HSIHHX Ta 3apYODKHHUX HAyKOBIIIB.
Cepexn HUX BapTO BUAUIMTH TaKUX HAYKOBIIB, K B.b. ABep’stHoB, O.D. Auapiiiko, O.M. baumyp-
ka, JI.M. Baxpax, IO.I1. butsk, B.M. I'apamyk, I.I1. T'onocuiuenko, C.T. I'onuapyk, €.B. Jlomnix,
IO.M. Jlpomin, P.A. Kamoxuuii, C.B. Kisanos, A.T. Komsiok, T.O. Komomoens, B.K. Konmnakos,
B.4. Hactiok, B.I. Tlepenentok, O.I1. Psouenko, A.O. Cenisanos, FO.M. Tonuka, B.K. Illkapymna,
M.T. lllynera, O.M. fky6a Ta iH.

BuBYeHHS cydacHOTO TIPaBOBOTO JIOCBiy, HAYKOBUX JIOCIIJIKCHb Ta OKPECICHHS po0iieM
MEPEKOHAHHS K OCOOJMBOTO METOAY aAMIHICTPATHBHO-IIPABOBOTO BIUIMBY CTBOPUTH HAJIEXKHI
YMOBH JJIsl TOBHOLIIHHOTO PO3BUTKY TAaKOTO iHCTUTYTY Ta iHTErpamii BITUN3HSIHOTO 3aKOHOJaBCTBA
10 BUMor €Bporneiicbkoro Corosy.

Mera cTarTi — AOCTIIWTH MEXaHI3MHU Ta Cy4acHI METOAM aJAMiHiICTPATUBHO-IIPABOBOIO
BIUIHBY, 30KpeMa, TaKUi 0a30BHi METO SIK IEPEKOHAHHS, 0XapaKTEPU3yBaTH aTUTUBHI O3HAKH Ta
(dhopMHU aIMiHICTPATUBHOTO MEPEKOHAHHS, HOPMATHBHO-IIPABOBOTO 3aKPIIUICHHS Ta iX TCOPETHY-
HOTO 1 MPAaKTHYHOTO 3HAYCHHSI.

Buxaan ocHoBHOTo Marepiaiay. OJHUM i3 MPOSBIB [Iii NpaBa Ha BIIHOCHHH, IO HOCSATH
aJIMiHICTPaTUBHO-TIPABOBHH XapakTep, CBIJIOMICTh Ta MOBENIHKY Cy0’€KTIB aaMiHICTPAaTHBHOTO
MpaBa 3a JIOMIOMOTO0 CUCTEMH 00’ €KTUBHUX (TIPABOBUX) Ta CYO €KTUBHUX (IICUXOJIOTIUHUX, 1]1e-
OJIOTIYHUX, MOPAJBHUX TOIIIO) EIIEMEHTIB, SKi CKJIAJAl0Th MEXaHI3M aJMiHICTPATHBHO-ITPABOBOTO
BIUIMBY Ta 3a0€3MEUyIOTh HOTO Mi€BICTB, € aAMIHICTPAaTUBHO-TIPABOBHI BIUIMB. MexaHi3M aaMi-
HICTPaTUBHO-TIPABOBOTO BIUTUBY MICTUTh HEOOXiqHMI 00CST 3ac00iB, 32 JOMOMOTOIO SIKHX BHPO-
OmsteThes Oa’kaHa MOJIENb MOBEIIHKU. A caMme Iie — CYKYNHICTh clenU(pigHNX 3ac00iB IPABOBOTO
BIUIMBY Ha CBIJIOMICTb 1 MOBE/IHKY Cy0’€KTiB 3 METOIO (DOpMyBaHHS IPABOMIPHOT MOBEAIHKHU IS
XOM YCBIJJOMJICHHS 3MICTy TIPaBOBHX HOPM Ta LIHHICHUX Opi€eHTaulil i (OopMyBaHHS MO3UTUBHUX
MOTHBIB aKTUBHOI TIpaBoBOi noBetinku [11, ¢. 428].

MexaHi3M peaizamii aAMIHICTPATUBHOTO BIUIMBY 3IIHCHIOETHCS OCOOIMBUMH METOIAMH,
TOOTO OCOOJUBUMHM CITOCOOAMHM JIii Ha TMpoIecH (AMHAMIKY) Ta CUCTeMH (CTATHKY) YNpaBIiHHS,
HaJIe)KHY TTOBEAIHKY JIIOICH Ta CHOHYKAIOTh iX 0 MeBHUX Aii. TakuMu MeToaMu € mepeKoHaHHs
Ta aJMIHICTPATUBHUK MPUMYC, IO € YHIBEPCATHbHUMH METOIAMH MyOIIYHOTO aIMiHICTPYBaHHS.
AJie mpuMyc — I1e JOTTOMIXKHHI METOJI BIUTHBY, IO 3/1IHCHIOETHCS B OUTBIIIOCTI BUTIA/IKIB BUKITFOYHO
TTiCJIsl BAKOPUCTAHHS Ta Ha MiJICTaBl IEpEKOHAHHSL.

[lepexonanus Mae OyTH CBOEPiTHIM 0a30BUM METOIOM B3a€MHUH JIIOANHH 1 ICPKABU B YKpa—
Hi, SIK CUCTEMa 3aXOJliB MPaBOBOTO Ta HEMPaBOBOTO XapakTepy. Bono nonsrae y 3actocyBaHHi
PI3HOMAHITHHX BUXOBHUX, O3’ AICHIOBATLHHX 1 320X04YyBaJIbHUX 3aXOJIiB, IO MalOTh (POpPMYyBaTH
y TPOMaJISTH BUCOKY TIPAaBOCBIOMICTb, PO3yMiHHS HEOOXiTHOCTI BUKOHAHHS BUMOT 3aKOHY Ta CTH-
MYyJIIOBaTH Oa)kaHy AeprkaBi MOBeAIHKY. TakuM YMHOM, OCHOBHOIO METOIO MEPEKOHAaHHS € hopMy-
BaHHS [IPaBOBOI CBIZIOMOCTI B 0COOH, 11 IEPEKOHAHOCTI B IOLUILHOCTI BAKOHAHHS MPABOBUX HOPM,
BUXOBaHHS BHCOKOI IPABOCBIIOMOCTI, BHYTPIIIHBOI MOTPEOH, 3BUYKH JIOTPHMYBATHCH 3aKOHY,
a TaKOXX MPOQiIaKTHKA MPABOIIOPYIIEHb Ta BIUIUB Ha Je(opMOBaHy abo rmorano cpopMoBaHy iH-
JIUBIyaJIbHY CBiJIOMICTh MPABOIIOPYITHHKIB.

B ropunnyHii miTepaTypi icCHy€e JyMKa, IO IEPEKOHAHHS € 3aC000M BUPOOJICHHSI CBIZIOMOTO
1 TOOPOBITLHOTO BUKOPUCTAHHS MPABOBHUX PO3IOPSHKEHB, TPEIMETOM 1 CITOCOOOM BILIHBY Ha CBi-
JIOMICTb 1 TIOBOPKEHHSI OCOOHMCTOCTI, SIKa CKJIaJ]a€ OCHOBY (DYHKIIIOHYBaHHS anapary myOJliqHOTo
aZMiHICTpyBaHHS Ta BCix #oro migcuctem [10, c. 59]. BoHo € npouecom origHoro o0rpyHTyBaH-
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Hs1 HEOOX1THOCTI IOTPHMAaHHS 3aKOHIB, CITOCOOOM OpTraHi3ailii BUXOBHOTO BIUIMBY Ha OCOOUCTICTH
JIFOITIHU.

[lepekoHaHHST Mae MiCIe TOJII, KOJIM JIFOIMHA BUKOHY€E BEIIIHHS JICPXKABHOI BIIAJIM, OpPTaHiB
MICIIEBOTO CaMOBPsITyBaHHsI 200 IPOMa/ICBKUX OPraHiB Ha OCHOBI HasIBHUX y Hel MOpaIbHO-CTHY-
HUX HacTaHOB. Came I1e BiIpi3HsI€ MEPEKOHYIOUHNH BIUTUB BiJ IPUMYCOBOTO BIUTMBY HE3AJIEKHO Bif
(hopM iioro BUSBY.

Y 1eMOKpPaTUYHOMY CyCHiJIbCTBI IEPEKOHAHHS € OCHOBHUM METOJIOM aAMIHICTPYBaHHS, 10
3abe3rneuye Oe3mepepBHICTh Ta CUCTEMATHYHICTh BIUIMBY HA FPOMAJIsH, TOOPOBIIbHE BUKOHAHHSI
HOPM Ta BUXOBY€E MIEPEKOHAHICTh y HEOOX1IHOCTI 3aKOHOCIYyXHsAHOCTI [9, ¢. 138]. OTxe, MeTox 1ie-
PCKOHAHHS IPYHTYETHCS Ha aBTOPUTETI ISPKaBH, 3aKOHY Ta CBIZIOMOMY CTaBJICHHI JTIOACH IO CBOTX
000B’5I3KiB.

B ropuanaHiil niTepaTypi epeKOHaHHS Mallo JIeKijbKa BU3HAYCHb. Tak, HapUKiIa, y M-
pyuHuKy 3a penakmieio O.M. baHaypku mepekOHAHHS BH3HAYAETHCS «SIK CHCTEMa 3aXOJiB BH-
XOBHOTO Ta 320XOYYBAJIBHOTO XapaKTepy, CIPSMOBaHUX Ha (GOpPMYBaHHS B 00’€KTIB YIpaBIiHHS
3BUYKH JJOOPOBIJIPHO BUKOHYBATH BUMOTH MpaBoBUX HOpM» [1, ¢. 347]. FO.I1. butsak, B.M. I'apa-
myk, O.B. JlpssueHKo 3a3Ha4ar0Th, 10 MEPEKOHAHHS — IIe «OCOOIMBUH 3aci0 MPaBOBOTO BILIHBY,
SKUN TOJSTae y TOMY, 00 Cy0’ €KTH Aep:KaBHOTO YNPABIIHHS JOACPKYBAINCS MEBHUX BHMOT
YHACIIIOK IXHBOTO BHYTPINIHBOTO BU3HAYEHHS, a HE Yepe3 CIIiNe MiJAKOPEHHs BETiHHIM BIaJn»
[2, c. 162]. B oxpemux BUIaAKaX NEPEKOHAHHS PO3ITISIAETHCS, IK KOMIIJIEKC PI3HOMaHITHUX KOH-
KPETHHX 3aX0/IiB 1 3aC001B BIUIMBY HA CB1IOMICTb 1 MOBEIHKY JIOZCH 3 METOIO (POPMYBAHHS Y HUX
MIPABUIILHUX IIEPEKOHAHb, PO3YMIHHS HEOOX1THOCTI JOOPOBUILHO Ta CyMJIIHHO BUKOHYBAaTH BUMO-
T'Y 3aKOHY Ta IHIIMX MPaBOBUX HOPM [5, ¢. 133].

Ha nymky C.O. CepreeBa, «IepekOHaHHS — 1€ CHCTEMa BUXOBHUX, PO3’SICHIOBAJIBHUX Ta
320X0UYBAIBLHUX 3aXOIB IIPABOBOTO 1 HEMPABOBOTO XapaKTepy, SIKi 3aCTOCOBYIOTHCS MpaIliBHUKA-
MU TIOIATKOBUX (KOHTPOJIFOFOYKX ) OPraHiB 3 METOK (JOpPMYBaHHS y IJIATHUKIB MOJATKIB PO3YMiH-
HS YITKOTO BUKOHAHHS 3aKOHIB Ta IHIIMX MPAaBOBUX akTiB y chepi omomarkyBanus» [12, ¢. 100].
SIk MeToJ yrIpaBIiHHS BCEPEANHI CHCTEMH OpTaHiB BUKOHABYOI BIIAIN IEPEKOHAHHS PO3IIIIAIOTH,
SIK aKTHBHHUH BIUIMB KCPIBHUKIB, a TAKOXK 1HIINX Cy0’ €KTIB Ha CBIIOMICTb 1 TOBEIIHKY MPAIliBHHUKIB
CHCTEMH, [0 Ma€ METOI0 BUXOBAHHS Y HUX BHYTPIIIHBOI MOTPEOU Ta 3BHYKH YITKO BHKOHYBATH
BCTAHOBJICHI MIPAaBMJIA TIOBEIHKH, CYBOPO AOTPHUMYBATHCh AUCIMILTIHU Ta 3aKOHHOCTI [6, c. 213].
H.B. MamHuiibka BBaxae, 1110 IePEKOHAHHS SIBIIsIE cOO0I0 MPOIIEC MOCIIJOBHO 3/ilICHIOBAaHUX AiH,
110 BKJIFOYA€ TaKi €ICMEHTH, SIK OBOJIO/IIHHI YBarow, HaBilOBaHHS, BIUIMB HA CBiJOMICTh, CTBOPEH-
HS iHTEpecy Tolo [8, c. 204].

BpaxoByrouu [yMKH BYCHUX, MOYKHA OKPECIIHTH CyTHICHI O3HAKHU ITEPEKOHAHHS SIK OCOOIH-
BOTO METOMY aJMiHICTPATHBHO-IIPABOBOTO BILIUBY.

1. Ipynmyemocs Ha HOPMAMUEHO-NPABOBUX AKMAX i 3ACMOCOYEMbCA 6e3 O0KIAOH020 Ma
CReyianbHO20 Npago8o2o pecyio8anHs, OCKUIBKM Ha BIIMIHY BiJ aJMiHICTPATHBHOTO MPUMYCY
HE CTOCYEThCS 0OMEXKEHHS MpaB 1 cBOOOJT 0COOM Ta BILTUBAE JIMIIE HA CBIOMICTb JIFOJICH.

2. € ynigepcanbHum Memooom nyoniuHo20 ynpasninus, OCKITBKH BUKOPHCTOBYETHCS MPaK-
THUYHO BCiMa OpraHaMH JCPKaBHOI BIaH, MiCIIEBOTO CAMOBPSAYBAHHS Ta TPOMAJICEKOCTI, € HEOO-
X1THOIO0 YMOBOIO iX HOPMaJBbHOTO (PYHKIIOHYBaHHS Ta Mpolecy aaminicTpyBaHHus. KpiM Toro, me-
PEKOHAHHS — 11€ CTUMYJIIOBAHHS YNPABIiHHSA 0 CBiIOMO Oa)kaHOI MOBEIIHKM 00’ €KTa uepe3 Horo
IHTEepecH.

3. € memodom npago6oeo ma Henpagogoco xapaxmepy, o 3A1MCHIOEThCS JEPKaBHUMHU Ta
HEJIeP)KaBHUMH OpraHaMHu.

4. 3acmocosyrombcs 3i cneyughiunoio mMemoro Ta 3yMOBIICHI 00 €KTHBHUMH IPHYUHAMH, 1
HacaMmepen, T'YMaHICTHYHOIO CYyTHICTIO CYCIIITBCTBA. A caMe IEepPETBOPCHHS IEBHUX IIHHICHUX
OpiEHTHPIB (IIPaBOBHUX, MOPAJHHUX BUMOT) Ha 0COOMCTI IEPEKOHAHHS JTIOAWHU, Oa)KaHHS 3a9eITh-
TH 11 eMOoIliiHy cdepy, a He nuire po3yM. [lepekoHaHHS — 1ie 1/1es1 1 BHYTPIIIHS CHJIA, IO CIIPSIMO-
BY€ JIFOJICBKY TIOBEJIIHKY, CBOEPIIHUAN CIIaB PO3yMY, TIOYYTTIB 1 BOJII.

5. € abcmpaxmuum (6e30c0608uMm) ma Hocums 3azanbHuil xapaxmep. [lepekoHaHHS HE BiJl-
HOCHTBCS IO KOHKPETHOI 0COOM, CHTYaIlisl CTOCYEThCS HEBU3HAUEHOTO KoJia 0Ci0, TOOTO BCix 0Ci0,
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mo rmepeOyBalTh B OJHAKOBUX (PAKTHUHUX YMOBaX, OCKUIbKH 3aKOHHM BCTAHOBIIOIOTH 3arajbHi
00’ €KTHBHI TIpaBUJIa MOBEIIHKY 1 HE MarOTh KOHKPETHOTO ajpecara.

6. Lle cucmema 3axodis, 10 MatOTh MOPAILHUM, ICUXOJIOTIYHIM, @ 1HKOIIU i MaTepialbHUI
BJIMB Cy0 €KTa IMyOIiYHOTO aJMiHICTpyBaHHS Ha 00’ €KT, Ha HOTO BOIIO, IOBEIIHKY, TIOPOKYIOTH,
3MIHIOIOTb 1 PO3BHUBAIOTh CB1JIOMiCTh OCOOH.

7. llependavae 006poginbHicmb 0cobU, YCBIOOMAEHICIb Ma OA3YEMbCA HA MOPATbHO-EUY-
HUX HACMAH08aX. 3MIACHIOETHCS K CBOEPITHUM MICUXOIOTIYHUN BILIUB, Y IIPOILEC] IKOTO 0co0a J0-
OpOBIJIBHO CXUIIETHCS 10 TyMKHU Cy0’€KTa MPaBOBOTO BIUIUBY, CBIIOMO IPUBIACHIOIOUH IIFO TyM-
Ky SIK 0COOMCTY LIHHICTb, 13 PO3YMIHHAM CTaBJISYUCH A0 L€l TyMKH, a TAKOX JI0 TOBEIIHKH, 1110
1t Bignosigae [3, c. 116].

8. € 3acobom 3anobicanus ma npo@inaxmuKu nNPasonopyuiels. 3arallbHAM 3aBIaHHIM
MIepeKOHAHHS € TIiIBUIIECHHS 3aTrajbHOI IPaBOBOI KYJIBTYPH JIIOACH Ta CYCIUTBCTBA, (POPMYBaHHS
MIPaBIIIBHUX YCTaHOBOK MTOBEIIHKH, CTBOPEHHS, CTUMYITIOBAHHS TIO3UTHBHUX PHC, BIUIMB Ha 1HAN-
BiJlyaJibHY CBIJIOMICTB JIFOJIMHU 3 METOI YCYHEHHSI MOXKIIMBHX TIPABOBHX JiepopMmartiii.

9. Ilepexonanns nepedye npumycy, a B ISSIKUX BUIAIKax Iependadae Horo 3actocyBaH-
Hs1. [loegHAHHS IIUX TBOX METOMIB CTAHOBHUTH YHIBEPCATBHNIN MPHHITUII COI[IATFHOTO YIIPABIiHHS,
SKHAH TIOIIUPIOETHCS Yepe3 BCIO CUCTEMY aAMIHICTPATUBHUX, COI[aIbHO-TIICUXOJIOTIYHUX Ta €KO-
HOMIYHUX METOAIB cTUMYTIOBaHHs. KpiM Toro, sik mopeuHo 3a3HauuB J[.M. baxpax, nepekoHaHHs
00XOAUTHCS IeprkaBi Habararo AemeBIne, Hix npumyc [4, c. 190].

Otxe, nepexonanns — e METOA aAMIHICTPATUBHOIO BIUIUBY [IPABOBOIO TA HEMPABOBOIO Xa-
pakrepy, 110 nepeadayae J00pOBiIbHE, YCBIIOMIIEHE 3aCTOCYBaHHS CIIELIaIbHUX 3aX0/[iB MOPAJIb-
HOTO, TICHXOJIOT19HOT'O Ta MaTepialbHOTO BIUIMBY Ha BOJIO, IIOBEIIHKY, CBIIOMICTh 0COOHU 3 METOFO
(hopMyBaHHS MPABOBOT CBIJIOMOCTI, 3BUYKH JIOTPUMYBATHUCh 3aKOHIB Ta MPOQIIAKTUKH MPABOIIO-
PYIIEHB.

VY npakTHYHIA TisTIBHOCTI OpraHiB MyOIiyHOTO aIMIHICTPYBaHHS TAKHH METOJT aJIMiHICTpa-
THBHO-TIPABOBOTO BILTUBY, K IEPEKOHAHHS, Pealli3yeThes B pi3HUX Popmax. [Ipudaomy onHi xapak-
TEpHI JIIsl BHYTPIIIHBOT ASUTLHOCTI, 1HII — JUIsl 30BHIMHKOI. Taki Gopmu, sk iIHCTPYKTYBaHHS Ta
HaBYAHHS, ICPEBAYKHO € BHYTPIIIHIME. J{JIs1 30BHINTHBO] yIPAaBIIHCHKOI TISUTEHOCTI CIICIIM(DITHOTO
€ Taka ¢opMa MepeKoHaHHs, SIK iH(GOPMyBaHHS HACEIECHHS MPO PE3yNbTaTH TiSUIBHOCTI OpraHiB
BHUKOHABYO1 BJIa/IU. A Taki 3aX0/H, K 1HJMBilyajbHa Ta MACOBO-BUXOBHA p0o00Ta, ariTamiiHo-mpo-
MaraHIuCTChKA AisUTbHICT, MOIIUPEHHS IEPEI0BOr0 TOCBITY, KPUTHKA aHTUTPOMAJICHKHX BUMHKIB
3I1MCHIOIOTBCS SIK YCEpEIUHI CUCTEMH MyOI1YHOro aAMiHICTPYBaHHs, TaK 1 30BHi.

AHai3 HayKOBOT IOPUINYHOI JITEpaTypH Ta HOPMATUBHO-TIPABOBUX aKTiB JIa€ MOXKIIHBICTh
BUOKPEMUTH TaKi popmu nepekonans, sK:

a) MpaBOBE BIUXOBAHHS: IIPAaBOBa OCBITa, IPaBOBa IIpOIMaraHia, paBoBa aritallis, mpaBoBa
MIPaKTHKa, IIPOBEICHHS HAyKOBO-ITPAKTHYHIX CEMiHapIB;

0) mocTiiiHe iH(hOpMYBaHHS HACEJICHHsI PO 3MIHM B 3aKOHOJABCTBI Ta BiJIOBITHUX Ii3a-
KOHHUX HOPMaTHBHO-TIPABOBUX aKTaXx;

B) iH/IMBIlyajibHa T4 MacOBO-BUXOBHA poOOTa (ITyOIIiYHI BUCTYIH, CeMiHApH, KOH(EPEeHIlii,
METOIMYHI PEKOMEH/IAIli1, KOHCYIBTAIIi1, TPOMaJIChKi 3aX0/i, 0OrOBOPEHHS TOIIIO);

T') ariTaliifHo-po3’ aCHIOBaJbHA po0O0Ta cepell HaceJIeHHs, 30KpeMa, CollialbHa peKiiaMa, Jie-
MOHCTpaIlisl, IHCTPYKTHBHE a00 MpoOIeMHe po3’ ACHEHHST,

I') 3aCTOCYBaHHS 3aXOJiB 3a0XOUCHHS (MOPANbHOTO, MaTepialbHOTO Ta MOPaIbHO-MaTepi-
aJIBHOTO XapakTepy) A0 100pOCOBICHUX Cy0’€KTiB IpaBa, TOOTO MMyOniyHe BUSHAHHS 3aCIyT JHOIH-
HU, 11 HATOPOJPKEHHS, BUSIB TPOMAJICHKOT ITOIIAHHM 32 TOCSITHYTI HEO YCIiXH Y pOOOTi YU BUKOHAHHI
TPOMAJICBKOTO 000B’SI3KY;

1) poboTa 3 MPaBONOPYITHHKAMHE Ta 0CO0aMH, CXHIBHUMH J0 ICBIaHTHOI IIOBEIIHKH, 3 TaK
3BaHUX T'PYII PUBUKY;

¢) iH(pOpMYBaHHS PO Pe3yJIBTAaTH POOOTH OPraHiB MMyOIIYHOTO aIMIHICTPYBaHHS, OCKIITBKH
O3HAMOMIICHHS 3 pe3yJIBTaTaMu JTIsIbHOCTI HAJIa€ CTUMYITIO0UY JIi10;

€) TIOIMPEHHSI Ta MOMYJISIPU3AIlisl IEPEI0BOTO JA0CBIy OOPOTHOU 3 MOPYIICHHIMH, SK Bi-
TYU3HSIHOTO, TaK 1 3apyOi>KHOTO, TOIIIO.
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Jlesiki BUCHI OKPEMO BUAUISAIOTH TAKUN METOJ, SIK CTUMYJTFOBaHHS, OCKIJIbKU BiH Ma€ Ha METI
BUPOOUTH y TPOMAJSH 3BHUYKY JOOPOBUTEHOTO BHKOHAHHS KOHKPETHHX IPABOBHX HOpM. Mertox
CTUMYITIOBaHHS CIIPSIMOBaHUI Ha 320XOUCHHS IIEBHOT MOBEIHKM 00’ €KTa YIpaBiiHH [7, ¢ 54].

VY cydJacHHX yMOBaxX 3pOCTaHHS TEXHIYHUX MOMJIMBOCTCH JUIS 3aCTOCYBaHHS (OPM Ta Me-
TOZIiB TIEPEKOHAHHS BAPTO IIMPOKO BUKOPHCTOBYBATH K TpaauLiiiHi 3acodn MacoBoi iHdopmarii,
Tax i HOBiTHI iH(opMariitHi pecypen (InTepuer).

ITepexoHaHHs MIMPOKO peamsyeTLcs[ Y iepKaBHOMY yIpaBJIiHHI B pOOOTi 3 HACEICHHAM. AJle
HA TIPAKTHUIL TPOCTEKYFOTHCS CYTT€BI HEJIOMIKH, 110 MOSICHIOEThCS. HETOCTATHICTIO TOCBIY TakKol
po6OTH Ta BIIEBHEHOCTI Y HEOOX1JHOCTI BUKOPUCTAHHS NepeKkoHaHHs. Kpim Toro, HeocTaTHe op-
raHi3aniifHO-NIpaBoBe 3a0e3MeUeHHs IePEKOHAHHS CTBOPIOE MEBHI CKIIAJHOIII B HOTO 3aCTOCYBaH-
Hi. lle 0OyMOBIIeHE BiACYTHICTIO IIEBHOTO BIOPSAKYBAHHS MEX, MOXKIIMBOCTEH Ta 0COOIMBOCTEH
BHKOPHUCTAHHS TIEPEKOHAHHS PI3HUMHU Cy0’€KTaMU IyOIIYHOTO aJIMIHICTPYBaHHS.

[IpaBoBe perymoBaHHS IIEPEKOHAHHS BHCTYIAE SK COIIABHUN PETYIIATOP ITOBEIIHKH JIFO-
neit. e mporiec MOKHa YMOBHO TTOJIUTMTH HA TPU €TAIH: perlIaMeHTaIlis CyCIIJIbHUX BiTHOCHH,
Jlisl FOPUAMYHIX HOPM Ta peajizallis cy0’ eKTHBHUX IOPUIUYHUX TpaB 1 000B’s3KiB. [IpaBoBe pery-
JFOBAHHS MEPEKOHAHHS, SIK METOY aMiHICTPaTHBHO-TIPABOBOTO BILUIMBY, HOCHUTH OMOCEPEAKOBa-
HUH XapakTep, OTPUMYIOUH CBOE BiJOOpa’KCHHSI B HOPMaTUBHOMY 3aKPIIUICHHI NMPUHIHIIB TisUTh-
HOCTI TUX YM iHIIUX OpraHiB MyOIiYHOTO aAMiHICTpYBaHHS (IPOKYpPaTypH, HAI[IOHAIBHOI MOMIII],
JIEpKaBHOI CITy>kKOH, MiCLIEBOTO CaMOBPsAyBaHHs TOIIIO),  YACTIllIe 3a BCE Yy BiAOMYill HOpMATHB-
Hilt 0a3i (ONOXKEHHs], IHCTPYKIil, CTaTyTH TOLIO).

Kpim Toro, BapTo 3a3HaUMTH, 0 €()EKTUBHICT BUKOPHUCTAHHSI METOLy IEPEKOHAHHS CYTTeE-
BO 3aJICKUTP BiJl OPraHi30BaHOCTI, BIOPSIIKOBAHOCTI Ta CHCTEMHOCTI. OpraHi3alliiiHi OCHOBH Iie-
PEKOHAHHS MOXXYTh CKJIaJaTHCh 3 BHYTPILIHIX, IO BHPOOJSIOTHCS OE3MOCEPEIHBO B PE3yNbTaTi
3IIACHEHHS YIPABIIHCHKOT TisTTbHOCTI, 1 30BHIIIHIX, IO CKJIAJAIOTHCS 13 B3a€MOJIIT 13 30BHINTHIM
CEpPEIOBUIIIEM: TIPOBEICHHS SKICHOTO MOHITOPHHTY, poOOTa 3 HACEJICHHSIM, 3 JIIOIbMH, TIPUTAT-
HYTHMH J0 aJMIHICTPATUBHOI BIIMOBIAATBLHOCTI, IHIIUMHU KaTETOPIsIMH MPaBOMOPYITHUKIB. Oc-
HOBHHM 3MICTOM OpraHi3aliifHo-yIpaBIiHCHbKHUX OCHOB TMIEPEKOHAHHS € 1H(QOpMAIlis, ITIaHyBaHHSI,
BUPOOJICHHS, IPUHHATTA 1 BUKOHAHHS PillIeHb, 00K 1 KOHTpoib [10, c. 63]. Bucokuii piBens op-
raHi3amiifHuX OCHOB IMEPEKOHAHHS Ta HOro e()eKTHBHA peaizallis Oy/ie MOKIMBOIO 32 BHCOKOIPO-
(beciiHOI MiATOTOBKU CHiBPOOITHUKIB OPraHiB MyOJIiYHOTO aJMiHICTPyBaHHS Ta IXHBOI 3AATHOCTI
YCBIJIOMJICHO BHKOHYBATH CBiil IUBUIBHUIM 1 cTy:k00BHil 000B’s130k. ToMy B cucTeMi ciry>k00BOT
HIJIFOTOBKH MEPCOHANY IOPEYHO MEepeA0adnTH HABUYAHHS MPUHOMIB MPOBENCHHS IHAWBIAyalb-
HO-TIPO(1IAKTUYHO1, MaCOBO-BUXOBHOI, ariTaliiiHo-po3’scHIoBaJIbHOI poboTH. Kpim Toro, opra-
HI30BYBaTH Ta 3MIHCHIOBATH PErYJIPHE BUBUCHHS IIO3UTHBHOTO JOCBIy 3acTOCyBaHHs (HopMm Ta
METO/IiB IEPEKOHAHHSI 1HIIHX JePKaB, OCKUTBKY el MeTON €(DEKTHBHO BUKOPUCTOBY€ETHCS B HH3III
po3suHenux kpain (CIHIA, Smonis, Himeuunna, [1IBeris Ta in.).

BucnoBku. BpaxoByroun Bce BHIIE 3a3HaUCHE, BAPTO IMiKPECIUTH BaXKIIMBE 3HAUYCHHS aJl-
MIHICTPaTHBHO-IIPABOBOTO BIUTMBY Ha MOBEIHKY 0C10, OCKIJIBKH 1€ CIIPSMOBaHO Ha 3a0e3CUCHHS
OanaHcy iHTepeciB 0coOu, cycniibeTBa 1 Aepxkapu. Lle crierudivna mist mpaBa Ha aJMiHICTPaTHB-
HO-TIPABOBI BiZTHOCHHHY, aKTUBHOTO Ta MTACHBHOTO XapaKTepy, IPaBOBUMH, ICUXOJIOT1YHIMH, i7ICO-
JIOT1YHUMH, MOPATIBHUMH Ta THIIMMH 3aCO0aMH, 1110 3[IHCHIOETHCS CIIELiaIbHO YIIOBHOBAKEHUMH
Cy0’€KTaMH BJIQJHUX [TOBHOBAXEHB. AJIMiHICTPaTUBHO-IIPABOBUIl BIUTUB 3A1HCHIOETHCS 3HAYHOIO
Miporo uepe3 aAMiHICTpaTUBHUIN NpUMyC. AJle BUKOHAHHS IPOTpaM MPUBEJICHHS y BiANOBIAHICTD
IPAaBOBOIO PETYIIOBAHHS 3 BUMOTaMM 3aKOHOAaBcTBa €Bpomelicbkoro Coro3y Ta MIKHAPOJHUX
CTaHIAPTiB MOTpPeOye aKTUBHOTO BHUKOPHCTAHHS TAKOTO METONY aJMiHICTPaTHBHO-IIPABOBOIO
BIUIUBY, SIK ICPECKOHAHHS.
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HAIIPAMHU BAOCKOHAJIEHHS AAMIHICTPATUBHO-IIPABOBOT'O
PETI'YJIIOBAHHSA I'POMAICBKOI BE3IIEKHN

CrarTss TpHCBSYeHA HAINpsiIMaM BIOCKOHAJICHHS aJIMiHICTPaTHBHO-TIPABOBOTO
perymoBaHHS Tpomazacbkoi Oesmeku. CTBepKyeThes, mo CTpareris HalioHaIb-
HOT Oe3meKkn YKpaiHM TakoK HE MICTHUTh PO3ALUIIB, IO CTOCYIOThCS 3a0e3MeUeHHS
rpomajicbkoi Oesneku. JloBeneHo, 1o norpedye po3pobdienHs JlepkaBHa MOTITHKA
rpomajicbkoi 6e3neku Ha 2017-2022 poku. BuokpemieHo HampsiMU BIOCKOHAJICHHS
aJIMiHICTPAaTUBHO-IIPABOBOTO PETYIIOBAaHHS IPOMAJICHKOT Oe3IeKH.

Kniouosi cnosa: 6esnexa, epomadcoka besnexa, HayionaibHa be3neka, 3axuuye-
HICMb, HAYIOHANbHI YIHHOCMI.

Crarps OCBAIIEHA HATPABICHUSIM COBEPIIICHCTBOBAHUS aIMUHHUCTPATHBHO-TIpa-
BOBOTO PETYJIMPOBaHUS O0IECTBEHHON Oe30macHOCTH. Y TBepxaaercs, uto Crpare-
T'Usl HAIIMOHAILHOW 0€301MacHOCTH YKpaWHbI TAKXKE HE COINCPIKUT Pa3JesioB, Kacaro-
muxcst obecrieueHust oOIIeCTBeHHOM Oe3omacHocTH. JlokazaHo, 4YTo Tpedyer
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pa3paborku ['ocymapcTBeHHasl MOJUTHKA OOMICCTBEHHOM Oe3omacHocTH Ha 2017—
2022 ronpl. Beinenensl HarmpaBiIeHUs] COBEPIICHCTBOBAHUS aIMUHUCTPATHBHO-TIPa-
BOBOT'O PEryJIUpOBaHHS OOIIECTBEHHOM O€301TaCHOCTH.

Kniouegvie cnoea: 6ezonacnocmo, obujecmeennas 6e30nacHOCHb, HAYUOHATb-
Has 6€30NACHOCMb, 3AUULYEHHOCIb, HAYUOHATbHbIE YEHHOCTNU.

The article is devoted to the directions of improvement of administrative-legal
regulation of public safety. It is alleged that the National Security Strategy of Ukraine
also does not contain sections dealing with the provision of public safety. It is proved
that it is necessary to develop the State Public Safety Policy for 2017-2022. Areas
of improvement of administrative and legal regulation of public safety are outlined.

Key words: security, public safety, national security, security, national values.

IMocTanoBka mpo6aemu. [ctopuyHi mofii cyyacHoi YKpaiHu JOBOISTS, IO IPOMaIChKa 0e3-
neka € GpyHIaMeHTaIbHUM IHCTUTYTOM CYCIIUIBCTBA, SIKUI 3yMOBIIOE CTaOLIBbHICTh HOTO PO3BHT-
Ky, €(DeKTHBHY IiSUIBHICTD JepKaBy, i myOnidHNX opraHiB. BoHa cnpsiMmoBaHa Ha MPOAYKTUBHUH
PO3BUTOK IPOMAACHKUX OpraHi3aliil i NpuBaTHUX MiAIpHeMCTB. OX0poHa (Pi3UIHUX 1 IOPUIMIHIX
0ci0 € KIIFOUOBUMH MOCTyJIaTaMH AEp>KaBH, 1[0 MAIOTh MEPIIOYEPTroBe 3HAUCHHS B 3a0€3MeUeHHI
CyCIIBHOTO Onara.

AKTyanbHICTh NUTaHHS 3a0€3ME€YeHHs TPOMAJChKOT OE3MeKH 3HAYHO 3pOCTa€ i 4ac
MPOBEICHHS Pi3HUX CYCILUIBHO-IIOTITHYHUX 3aXOIiB a00 B pa3i HACTaHHS CTHXIHHOTO JIMXa, aBa-
Ppiif TEXHOTEHHOTO XapaKTepy, MOKEK Ta IHIMNX HaJ3BUYAHHHUX MOMIN, 0 O3HAYCHI MOTiPIICHHIM
YMOB JKUTTEASUTLHOCTI JIFOIUHK, CTAHOBIIATH 3arpo3y ii MaifHy W Oe3rmeli, a TaKOX BIUTHBAIOTH
Ha (YHKI[IOHYBaHHS yCTaHOB Ta OpPTaHi3allii.

AHaJi3 ocTanHix gocaigzkenb. OKpeMi TUTAHHS MTOHSTTS «TPOMaJIChka Oe3IeKay, «Halli-
OHallbHa Oe3riekay Oynu npeameTom pocitipkenHs B.®. Komomiens, A.B. bacosa, B.A. Jlinkana,
€.b. ObX0BCHKOTO Ta iH.

Buxknajx ocHoBHOro Matepiady. I1i1 gac mpoBeieHHS JOCTIKEHHS OYylI0 BCTAHOBIIEHO, 110
HUHI Jiefiani Oinblle BYSHUX 3BEPTAIOTh YBary Ha BUBUECHHS PI3HOMAHITHUX ACTEKTiB OE3MEeKOBOT
TeMatuku. Lle 3yMoBrieHe 3pocTaHHIM poJjii 0€3MEeKOBUX YHHHUKIB Y Cy4aCHOMY JKUTTI, IX BU3Ha-
YabHOI POJIi HE JIuIIe Al €PEeKTUBHOTO PO3BUTKY JEpiKaBH Ta CYCIIIbCTBA, a M AJIsl BH)KMBAH-
HS JepkaBu 3arajoM. HuHi BinOyBaeThCs akTyasizauis 0e3mexkoBoi (yHKLIT AepKaBH, OCKUIBKH
OHTOJIOTIYHO TOHSTTS TPOMAICHKOI Ta HAIlIOHATBHOI OE3IEeKH BapTo IHTEPIPETYBATH SIK IijJe Ta
gacTkoBe [1]. SIK BIIy4HO 3a3HAYarOTh 3HAHI HA MDKHAPOJHOMY PiBHI (axiBIli, HUHI BiJI0YBaEThCS
peHecaHc Oe3IeKH.

[TpoGnema 3abe3reveHHsT TPOMAJICHKOT OE3MeKH Mae CHUCTEMHHUI XapakTep, aJDKe Biac-
HE TPOMaJIChKy Oe3MeKy 37e0iIbIIoro po3risIaloTh 032 KOHTEKCTOM HAI[lOHAIBHOI, 0 BKa3ye
Ha MTOPYIICHHS OHTOJIOTIYHOTO 3B’ 3Ky MK [INMH JIBOMA SIBHIIIAMH.

[Tigxpecnumo, 110 3MIHCHEHHI JJOTMaTHKO-FOPUANYHIN Ta (POpMaTbHO-IOPUIMYHIN aHAaTi-
3H, @ TAKOXK 3aCTOCYBaHHsI METOJIIB CTATUCTUYHOTO aHAaJi3y J]a€ MOXIIMBICTh CTBEP/KYBATH, 1[0
B YKpaiHi CTBOpeHO 0a30Be MpaBoBe IMoJie /Ui 3a0e3MeveHHs IpoMajichkoi Oe3nexu. OCHOBHUMH
3aKOHAMH, SIKi PETYNIOI0Th CYCHUIBHI BITHOCHHU B il cdepi, MOXKHA BBAXKATU 3aKOHM YKpaiHU
«IIpo ocHoBM HauioHanbHOI Oe3neku Ykpainu», «lIpo HauionaneHy momiuito», «[Ipo nepxas-
HUIl 3aXKCT NPaLiBHUKIB Cyly 1 IpaBOOXOPOHHUX opraHiBy, «IIpo CnyxOy Oe3nexn Ykpainm»,
«IIpo nepxaBHY MPUKOPIOHHY CIyX0y YKpainuy», «[Ipo micuesi nepxaBHi anMminicTparii», «[Ipo
00poTEOy 3 TepopuzMom», «IIpo mpaBoBHil peHM BOEHHOTO cTaHy», «IIpo 3aX¥MCT HACENCHHS i
TEPUTOPIH BiJ HAJA3BHYAMHUX CUTYaIlill TEXHOTCHHOTO Ta MPUPOTHOTO Xapakrepy», «IIpo ydacts
TPOMaJISTH B OXOPOHI TPOMAJICEKOTO MOPSIIKY Ta JACP>KaBHOTO KOPAOHY», «IIpo rpomanceki 06’ en-
HaHHsI», «[1po BIICBKOBO-IIMBUIBHI JIMIHICTpAIliD» Ta AESKi 1HIIII.

3acToCyBaHHS FepMEHEBTUYHOTO Ta JIOTIKO-CEMAaHTUIHOTO METOIIB JaJI0 3MOTY 3TPYILyBaTH
3a3HauCHi 3aKOHU 32 KPUTEPIEM PETyIIOBAHHSI CyCIUIBHUX BiIHOCHH Y chepi TpOMajchKoi Oe3MeKH.
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Bomnouac HaBeneHumit BuIe aHalli3 TOKYMEHTIB KOHIICTITYaIbHO-METOMOIOTIYHOTO XapaK-
Tepy HaJae MOXKIIHMBICTH CTBEP/DKYBATH, IIO HHUHI 3apaHO KOHCTATyBaTH HAasBHICTH CHCTEMHOTO
MIPaBOBOTO PETYJIFOBAHHS TAKOTO BHJY CYCIUJIBHHX BiTHOCHH. AJke B YKpaiHi He c(hOpMOBaHO
0E3MEeKOBOT0 3aKOHO/IaBCTBA, a CTpaTeris HallioHaIbHOT Oe3ekn YKpaiHu i 10ci, MOTPH YHCIICHHI
if pemaxiii, 37e01IBIIOT0 Mae KOH IOHKTYPHHI XapakTep, He BiJIrpae KII0Y0OBOI Ta CHCTEMOYTBO-
PIOBAIBLHOT POl HA MPAKTUIII II0/I0 HOPMATUBHO-TIPABOBOTO PETYIIOBAHHS CYCIIJIBHUX BiJTHOCHH,
30Kpema y coepi TPOMaJICHKOT Oe3mneku.

Taka cmyaum € HaCJI1IKOM HU3KH KOHIENTYalIbHHX pobseMm, SIKi MU PO3IIISIHYJIH B APYTO-
My PO31LTi AOCHIIIKEHHS MiJ] 4ac BUALUICHHS €JIEMEHTIB POo0IeMOYTBOPIOBAIbHOI MATPHULI CUCTe-
MH IPaBOBOTO PETYIIOBAHHS y cepi TpOMaIChKoi Oe3neKH.

Takox HanpsSIME aIMiHICTPAaTHBHO-IIPABOBOTO PETYIIIOBAHHS TPOMAICHKOI OC3MEKH MOKHA
(hopMyBaTH 3 ONISAIY HA BHU3HAYCHHS MOHATTS noaiyii epomadcvkoi beznexu. B YkpaiHi Takoro
BH/Iy TIOJIIIIT HE iICHY€, IPOTE 1Ie HE 03HAYAE, 10 B TCOPETUIHOMY aCIeKTi MU HE MOKEMO BHCIIO-
BHTH TIMOTE3y MPO HEOOX1THICTh ICHYBAHHS TAKOTO IMiPO3ILTy, HEMOXKJIMBICTD OXOTIMTH TaTPYJib-
HO¥O TOJIIITIEF0 BCHOTO CIIEKTPa CYCIIIBHUX BIIHOCHH JJTs peasi3allii mpaBoOXOPOHHOI (YHKIII.

3okpema, excrparontorodn BUcHOBKH B.1O. KpuBenau [2, c. 4-5] Ha Hamie A0CITIKCHHS,
MOXXEMO BU3HAYUTH MOHSTTS MOJIIiT rPOMaJIChKOi O€3MeKH SIK CHCTEMHO-CTPYKTYpHE Ta OpraHiza-
HiitHO-(pyHKIlIOHANBHE 00’ €JHAHHS B3a€EMOIIOB’ I3aHUX CIUIBHOIO METOIO, 3aBIaHHIMU Ta (hyHKIII-
SIMU CITy>k0 1 Tiipo3ainiB HanioHansHOT Moinii, roJ0BHO METO0 AiSIBHOCTI IKUX € 3a0e3MeueH-
HSI FPOMAJICBKOTO MOPSAAKY Ta FPOMaJIChKOI Oe3NeKu, 3aXUCT MpaB i cBOOOA TPOMaJIsiH, IHTEPECIB
CYCIIbCTBA ¥ IepaKaBH BiJl IPOTUIIPABHUX MOCATAHb.

3Bakaroun Ha CTPYKTypy HamioHanpHOI MOMNIMIT SK MaKpOCHCTEMHOTO YTBOPEHHS, JO-
[UTBHO KOHCTATYyBAaTH iCHYBAaHHS OKPEMOI METH W OKpEeMOI IiJCHCTEMH, Y HAIIOMy pa3i — METH
CITY’KO0 1 TAPO3MLTIB MATPYIBHOT MOMIMIT (TIMOTETHYHO: MOJIIIT rPOMaJIChKOi Oe3mekn). MeTa — 11e
OCHOBHUH pe3yIbTaT, Ha SIKHH CIPSMOBYIOTH TisUTBHICTE, TOMY METa MOKe OyTH BH3HAUCHA OO
JisutbHOCTI Tomimii. CTOCOBHO  OKpPeMHX ii CTPYKTYPHHX MiApO3AiiiB ii KOHKPETH30BaHO, IO
3yMOBIIOE (POpMYBaHHS (YHKI[IOHAJIBHOI CTPYKTYPH, sSIKa Ma€ BH3HAYaTW OpraHizamiiiHy. ¥ Ha-
I gepskaBi Oararo pokiB MOCHUIb HasBHA XHOHA MpakTHKa (opMyBaHHS THX UM IHIINX Opra-
HiB, a00 X HaBMakKwW, ix mikBigamii. [l{e 6T MPOOIEMHOIO € CUTYAITiS IIO/I0 TPABOBUX MiJCTAaB 1
MIPaBOBO1 (HE MOJITHYHOI, HE EKOHOMIUHOI 4M iH(opMariiiHoT) OIliHKY nuX pimeHs. [IpoTte momil
Ha Cxoni ta IliBaui kpainu y 2014 pori 1oBean HeOOXiJHICTh IEPEOCMUCICHHS MiIX0AY HE JIUIIE
J10 TOOYOBY LIUX OPTaHiB, a if 10 MexaHi3My (pOpMYBaHHS Ta YXBaJCHHS YIPaBIiHCHKHUX PIIICHb
y 3a3HavyeHiii cepi.

3okpema, B.}O. KpuBenma Takox 3BepTae yBary Ha If0 00CTaBUHY, BU3HAUAIOUH HEOOX1THI
elieMeHmu eqheKmueH020 HOPMAMUBHO-NPABOBO20 PecyN08aAHHS OISIbHOCIE MINiYIl epoMadCcbKol
be3nexu:

1) yXBaJICHHS ITPaBOBHX aKTiB Y cq)epl TSUTBHOCTI T IPO3LTIB MUJIIIIT rpoMaIckKOi Oe3mekn
JIUIIE 32 YMOBH JIETAIFHOTO BUBUCHHS CYCIITBHUX BiJTHOCHH, TEPCTICKTHB iX PO3BUTKY Ta 3MiHH;

2) ypaxyBaHHS MTOJIOKCHb MKHAPOAHUX CTAHAAPTIB 1 CBITOBOTO TOCBIY;

3) nocmimkeHHs chepH pEryIrOBaHHA, a TaKOXK TNPOBEIEHHsS EKCIIEPTHOTO aHallizy
3aKOHOITPOCKTIB Ta IX IPOMaICHKOT OIIHKH;

4) posmupeHHs chepr 3aKOHOJIABUOTO PETYIIOBAHHS JISIIBHOCTI MiAPO3A1UTIB MiMiLii Tpo-
MaJIChKOi O€3ITeKH;

5) MigBUILIEHHS KOHKpPETH3alil Ta AeTalizalii HOPM 3aKOHY 3 METOI0 YHEMOXKIHMBJICHHS
JIBO3HAYHOTO TPAKTYyBaHHS;

6) 3aKpilUICHHS JI€BOTO MEXaHI3My IX peaizariii;

7) yxBaJleHHsI BIJOMYHX MMPABOBUX aKTIB y cdepi MisIbHOCTI MiAPO3AUIIB MUTIIIT rpomMa/-
CBKOI OC3IEKH JIUIIIE TiciIst BCEOITHOTO TOCIIHKCHHS YHHHUX TIPABOBUX HOPM;

8) akTHBI3aIis nporecy Konugikallii Ta cucTeMarn3allii BiqoM40ro HOpMaTHBHOTO MaTepi-
aiy B 3a3HaucHii chepi;

9) po3poOIieHHs IUTICHOT, CIPSIMOBaHOI Ha TIEPCIIEKTUBY, KOHIICIIIT BiJOMY0i HOPMOTBOP-
gocTi [2, c. 13].
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Ha mamy aymKy, KepiBHUM 1 BHXIJHAM TIOJIOKCHHSIM OYJIOBH Ma€ CIIyTyBaTd MeTa JisUlb-
HOCTI TIOJIMIi SIK 030pOEHOT0 OpraHy BHKOHABYOi BIaAW. Biarak, MisIbHICTH MONIMii Mae OyTH
CIpsMOBaHa Ha (OPMYBaHHs CIPHSATIMBHX YMOB JUIS peallizailii TpoMajsiHaM{ HalliOHAJIbHUX
IIHHOCTEH y BHYTpiIHiH cepi. BinmoigHo, rolT0BHUM 3aBIaHHIM NaTpyIbHOI Mominii Mae OyTH
CTBOpPEHHS HAAIHHUX YMOB peasi3allii HalliOHAJIFHUX iHTEpeciB Yepe3 HaaiiiHni MexaHi3M (QyHK-
I[IOHYBaHHS CHCTEMH I'POMAJICHKOI Oe3MeKu.

OTxe, MUTAHHS OpraHi3alii B3aeMo/il Mixk Cy0’ekTaMu 3a0€3MeUCHHS TPOMAJIChKOI Oe3me-
KU, 30KpeMa HeICPKaBHUMHE CTPYKTYPaMH, IPUBATHUMHU BiliCBKOBUME KOPIIOPAIIisIMU, BAPTO PO3-
[JIS,1aTH Ha HOBOMY CHUCTEMHOMY piBHI. MeXaHi3MOM Takoro MOJIMIIEHHS € OB’ s3aH1 MK cO0010
OJIOKM 3aBIaHb:

— YIOCKOHAJICHHS IIPABOBOTO PETYIIOBAHHS B3a€MOIIi, 110 Mependadae 3aKpiriCHHs B €]TH-
ro ckmaxay [3];

— 3aKpIIUICHHSI €IMHOTO MTPABOBOTO PETYIIOBAHHS IOPSIKY B3aEMOIT K JUIs HAIllOHAIBHOT
TIOJIIITIT, TaK 1 JIJIsl Iep’)KaBHUX OPTaHiB 1 TPOMaJICEKUX ()OPMYBaHb;

— CTBOPCHHS Ta 3a0€3MEUCHHS HAIEKHOTO (PYHKIIOHYBaHHS HaIiiHOI cucTeMH iH(popMa-
[iHOTO 320€3MeUYeHHS B3a€MOIIFOYHNX CY0 €KTIB;

— (hopmyBaHHS €MHOI iH(OPMAIIITHOT MOMITUKKA B MEXax peajizallii 0e3meKoBoi MOTITHUKH
y chepi rpomaacbkoi 6e3neky;

— BCTAHOBJICHHS aJMIHICTPaTUBHOI BiAINOBIIAJIBHOCTI 3a MOPYLIEHHS 000B’S3KiB y cepi
3a0e3neuyeHHs B3aEMOIIT;

— Oprasi3allisi BABYCHHSI Ta IMOMIMPEHHS IIEPEIOBOTO TOCBIMY B3aeMOIil Tomo [2, c. 14].

TpakTyroun rpoMaackKy O€3IeKy SIK cucmemy CYCRITbHUX GIOHOCUH, YPETYITbOBAHUX HOP-
MaMH I1paBa, 0 CIIPSIMOBaHI Ha 3a0e31eueHHs Oe3MeKH 0CO0H, TPOMAISTHCEKOTO CIIOKOTO, CIIPHST-
JUBUX YMOB JUIS TIpalli Ta BiJIOYMHKY T'POMAJISTH, HOPMAIBHOTO (PYHKITIOHYBaHHS JIEPIKaBHUX
YCTaHOB, 'POMAJICHKUX 00’ €THaHb, I IMIPUEMCTB, YCTAHOB Ta OpraHi3alliii, MOXKHa BU3HAUYUTH Pi3-
Hi HAnpsamu 3ak0H00a84020 3a0e3neyeHHs SPOMAOCbKOL be3nexu.

CyuacHa cepa rpomajchkoi Oesneku norpedye po3pobieHHs Jlep:kaBHOT MOMITHKH TPO-
MmajchKoi Oesnexu Ha 2017-2022 poky, y sIKii okpeMy yBary mMae OyTH NPHIIICHO MPAaBOBOMY
3a0e3MeUeHHI0 OpraHi3allii rpoMaJIChKoi Oe3MeKH K 3 00Ky MyOIiYHUX OpraHiB, Tak i 3 OOKy He-
JepKaBHUX opraHizamiil. [ToTpedye Takox BUPIlIEHHS MUTAHHS 00 0OMEKEHHS BUKOPUCTAHHS
3ac00iB MacoBoi iH(opMmaii 11t gecTadinizalii rpoMaachKoi Oe3MeKkH Ta MiABUIIeHHS PiBHA Ipo-
30pOCTI BCIX 3aXO/iB, SIKi IPOBOAATH 3 METOIO BITHOBJICHHA HOPMAaJIbHOTO CTaHy I'POMaIChKoi Oe3-
TICKH MICIIST TEXHOTCHHUX, IPUPOIHUX KaTacTpod Ta IHIINX MOIiH, [0 CYTTEBO ITiIBUIIUTH PiBECHb
3a0e3MeYeHHsI IPOMAJICHKOT OC3IEKH.

[Mompu BiACYTHICTH OKPEMOTO 3aKOHOIABUOTO aKTa, Y SIKOMY Oya0 O BH3HAYEHO MOPSIIOK
MIPABOBOTO PETYIIOBAHHS CYCIIJIBHUX BIIHOCHH Y cepi TPOMaJIChKOT Oe3MEeKH, MOKHA BUOKPEMH-
TH JICKUTBKA OCHOBHUX HANPAMIB 81ACHO20 DaYen s po38 A3anHs yici npodiemu.

[Nepmmii HAIPSIM — GU3HAUEHHS OKpeMUX HANPAMIE 3a0e3neuents epomadcvbkoi be3nexu
6 okpemux 3axonax. Harpukmnan, 3axon Ykpainu «IIpo 3axucT npas crokuBadiBy [ 1] nependauae
3aXHCT IpaB TPOMASIH YKpaiHU IOJ0 OTPUMAHHS HHMH SIKICHOrO OOCITyrOBYBaHHS Ta pedeit i
IPEAMETIB, SKi 3aKYIUISIOTHCS B PI3HUX TOPrOBEIBHUX YCTaHOBaX. Y 3aKoHI MpsIMO HeE mepeada-
YEHO, 1[0 CIIOKUBAYl — IPOMaJITHU YKPAiHU B pa3i OTPUMAaHHSI HESIKICHUX MOCTYT a0 MpuI0aHHs
HESIKICHOTO TOBapy MOXKYTh BUXOAMTH Ha MITUHTHY Ta IEMOHCTpAIlii 800 YHHUTH CaMOCY HaJ 0CO-
Oamu, sIKi HaJalu HEsIKICHI MOCIYTH YU NpoJasid HesKicHUM ToBap. ToOTO B 11bOMY pa3i 3akoH
PETYIIIOE TPAaBOBITHOCHHE HOPMAJIBHOTO IMBLTI30BaHOTO OOMiHY iH(opMamiero Mix ocobamu,
SKI OTpPHUMAIH MOCIYTH ab0 MPUIOAIH TOBap, I THMH, XTO HAJAB Ii ITOCIYTH abo MpoaaB TOBap,
30KpeMa BU3HAYa€ MPOIEAYPU OCKap KEHHS B Pa3i HaJaHHS HESKICHUX IOCIYT a0 BiITyCKaHHS
HESIKICHOTO TOBapy.

Jpyruit HapsIm — hopmyearus 3aKOHOOABCMBA PO 2POMAOCHKY be3neky. 3MIUCHEHU HaMn
aHaJTi3 3aKOHOJIABCTBA Ja€ 3MOTY ITOJIITUTH 3aKOHH YKpaiHH Ha Ti, 0 0e3MocepeIHbO CIPSIMOBaHi
Ha 320€3MeUeHHsI IPOMAaJIChKOI OC3MEKH, 1 Taki, 110 3iHCHIOIOTH PETYNIOBAHHS CYCIUIBHUX BiJTHO-
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cuH y cepi 3abe3medeHHs] rpoMaJIChKoi Oe3reku omocepenkoBaHo. Hampukiian, 3akoH Ykpaidau
«IIpo nepkaBHY OXOpOHY OpraHiB JIepXKaBHOI BIaAW YKpaiHM Ta TOCagoBHX OCi0O» [4] BU3HA4a€e
METY 3/IICHEHHS TaKo1 OXOPOHU Ta il MeTou. 3a3HaueHi 3aX0/H 3IHCHIOIOTHCS 3 METOIO ITiTPH-
MaHHSI HOPMaJIbHOTO (DYHKITIOHYBAaHHS OpTaHiB Jep)KaBHOI BIaJH Ta iX mocagoBux ocid. Binraxk,
YrpaBniHHS JIep)KaBHOI OXOPOHHU TAaKOXK 3a0e3Ieuye TpoMajichbKy Oe3meKy, Xo4a 0e3rnocepeHbo
PO 1I€ B TEKCTi 3aKOHY HE HIEThCS.

Tpertiii HanpsAM — opmyearHs smicmy pomadcvKoi be3nexu uepes ananiz 3a00POHIBAHUX
HopMm. YBara 3aKOHOJABIIIB J10 3a0e3MeueHHs POMaJIChKo1 Oe3MeKn CipsiMOoBaHa Ha AisTHHA TpoMa-
JISTH, TIOCaI0BUX OCi0 Ta opraHizalii, sKi IOPYIIyIOTh BCTAHOBJIEHI HOPMHU I'POMAJICHKOI Oe3MeKH.
Binpmricts BUIIB aAMIHICTPATUBHHX IPABOMOPYILICHB, SKi OCATAIOTh Ha TPOMAaICEKY OC3IIeKY, BU-
nineHo B Kojiekei Ykpainu mpo aMiHICTpaTHBHI TPAaBOMOPYIICHHS [5].

YeTBepTuil HALIPSIM — (POpMYBAHHS 3MICIMY 2POMAOCHKOL besneKku uepe3 ananiz HOPM, No-
PYULIeHHSL SIKUX 3 OOKY 0epaicasu Modce Npu3eecmu 00 3HUNCCHHSI DIGHS 2pOMAOCbKOI be3nexu
uepes cmpatiku, mimuney Tomo. To6To He3aKOHHA MiSUTEHICTE IepyKaBU MPU3BOIUTE JI0 3HIHKEHHS
PiBHS TPOMAJICEKOT OE3IEKH.

BucHoBku. OTxe, y3arajJbHIOIOUN BUIIEBUKIIAICHE, MOKEMO CTBEPIKYBATH, 110 HATIPSIMHU
MPABOBOTO PETYTIOBAHHS IPOMAJICHKOI OC3MeKkH B YKpaiHi Taki:

1. Kareropito rpomajcekoi Oe3neku B YKpaiHi 3aKOHOAAaBYO HE BHU3HA4EHO. TIyMaueHHs
L[LOTO TEPMiHa BiI0yBa€ThCS OMOCEPEIKOBAHO, UEPE3 OMUC OCHOBHUX O3HAK, SIKi il BU3HAUAIOTb.

2. PiBeHb i cuctema 3a0e3Me4eHHs IPOMaJIChKOi Oe3MeKH B AeprkKaBi He BIAMOBIA€ CydacHO-
My PIBHIO 3arpo3, a 0TXke, icHye motpeda B fornoBHeHHI CTparerii HalioHaJIbHOT Oe3MeKkn YKpaiHu
po3aijaMu, 1110 CTOCYIOThCS 3a0e3MeueHHs IPOMaJIChKOT Oe3MeKH.

3. 3arpo3su, siki BAHHKAIOTh ¥ chepi rpoMaichKoi Oe3reKku, MoTpiOHO AeTaabHO MPOoaHai3y-
BaTH, Ha OCHOBI YOTO ITiITOTYBaTH 3MIHH 1 JJonoBHEHH: 110 Konekcy Ykpainu npo aaMiHiCTpaTHBHI
MIPaBOTIOPYIICHHS.

4. Okpemy yBary mae OyTH NPUIIICHO IPaBOBOMY 3a0€3IEUeHHIO OpraHi3allii rpoMachbKoi
0e3meKH K 3 00Ky Jep KaBHUX OpTraHiB, Tak 1 3 00Ky He/IepKaBHUX OpTaHi3allii.

5. IlocTae 00’ exTHBHA TOTpeda y BUPIIICHHI MUTAHb PO OOMEXEHHS BUKOPHCTAHHS 3aC0-
61B MacoBoi iH(popMariii 1y fectadinizarii rpoMaachKoi Oe3MmeKn Ta MiBUICHHS PiBHS MPO30pPo-
CTi BCIX 3aXO/IiB, SIKi IPOBOAATHCS 3 METOO BiTHOBJICHHS HOPMAJIbHOTO CTaHy T'POMaJIChKOI Oe3re-
KM MICJI TEXHOT€HHUX 1 IPUPOIHUX KaTacTpod Ta IHIINX MOAIN, IO CYTTEBO MiABUIIUTH PIBEHb
3a0e3neueHHs rpoMaJICbKoi Oe3meKu.

6. IlpiopuTeTHUM HampPSIMOM € HEOOXiAHICTH (POpPMYyBaHHS TeOpii rPOMaCHKOI Oe3neKH,
a Ha ii OCHOBI — IIpaBa rPOMAJICHKOI OE3MeKH 3 MOAATIBIINM (POPMYBAaHHIM BIAMOBITHOTO Oe3Iie-
KOBOTO 3aKOHOJIABCTBA, [0 PETYINIOBATUME CYCIUTBHI BITHOCHHH Y Cepi rpOMaICHKOT OC3MEeKH.
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3APYBIKHUM JOCBIJA BCTAHOBJIEHHSA
MICHEBUX MAMHOBHUX NOJATKIB

CraTTs NpUCBsUCHA aHATII3Y 3aK0p,I[OHH01 MPaBoOBOT JOKTPHHH MICIIEBOTO OTIO/IaT-
KyBaHHS. BuU3HaYeHO OCOOJMBOCTI 1HO3EMHOTO JOCBiJy BCTAaHOBJICHHS MiCIIEBUX
MaifHOBHX MOJaTKiB. BUSBICHO 03HAKN MYHIITUIIAILHOTO () iIHAHCOBO-OPIEHTOBAHOTO
PO3CYLY, aCTIEKTH MPOSIBY MPHHIIUITY MICIICBOTO CAMOBPSITyBaHHSI.

Knwuosi cnosa: micyesuii Maiinosuti noOamox, Micyese 0no0amKy8aHHs:, Micye-
8¢ CaMOBPAOYBAHHS, MEPUMOPIATLHA ePOMAOA, NAAMHUK NOOAMKI8, mepumopiaib-
HUTL KOJLEKMUG.

CraTbsl OCBsIILIEHa aHAJIN3Y 3apYOEKHON MPaBOBOM JOKTPUHBI MECTHOTO HaJO-
rooOnoxkenust. OnpeeneHsl 0COOEHHOCTH 3apyOekHOT0 OIbITa YCTAaHOBJICHHUS MECT-
HBIX UMYIICCTBCHHBIX HAJIOTOB. BBISBICHBI IPU3HAKH MYHHUIIUIAIBEHOTO (hHHAHCO-
BO-OPUEHTHUPOBAHHOIO YCMOTPEHHS, aCHEKThl NPOSBICHHUS MPUHIMIIA MECTHOTO
caMoyTIpaBJIEHUs.

Knroueesvle cnoea: mecmmuoitl umyujecmeenuviil Hauioe, MECIHOe HAl102000100ice-
HUe, MecmHoe CaMoynpasienue, meppumopudibHas 0OWUHA, HAT02ONIAMETbUUK,
MeppumopuUanIbHblil KOLIEKmus.

The article is devoted to the analysis of the foreign legal doctrine of local taxation.
The features of foreign experience in establishing local property taxes are determined.
The signs of municipal financially-oriented discretion, aspects of the manifestation of
the principle of local self-government are revealed.

Key words: local property tax, local taxation, local self-government, territorial
community, tax payer, territorial group.

MyHinunansHe OnoJaTKyBaHHS BiJlirpae HaJ3BUYAHO BaKJIMBY POJIb Y 3a0e3IeueHi opra-
Hi3allifHO-TIPaBOBOI Ta €KOHOMIYHOT OCHOBH (DYHKIIIOHYBaHHS JIOKAJIbHHUX CIIJIBHOT — TEPUTOPI-
anpHUX rpoMas. BomHodac O1TBIIICTh MiCIICBHUX ITOAATKIB 1 300piB y Pi3HUX AepkaBax CTAHOBIATH
caMe MmicreBl MaiiHOBI rmogaTtkyu. PaxkTUYHO BUIEO3HAYEH] 000B’ I3KOB1 IUIaTEXK1 BU3HAYAIOTh Te-
PHUTOPiaIbHO JOKAIi30BAHUH 3B’ 130K MiXK 00’ €KTOM OIOAATKYBAHHS Ta BiAMOBIIHUM MYHIIUIIANb-
HHUM YTBOPEHHSM, Y MEKaX SIKOTO 3/1iHCHIOE CBOIO XKUTTEAISUIBHICTD UM MPOBAIUTH AUIOBY JisUTb-
HICTh KOHKPETHHH IUIATHUK TAKKX OAATKIB 1 300piB.

He3Bakaroun Ha TOW aCMEKT, IO MICIEBI MaifHOBI MOJATKU B PI3HUX JIepiKaBax CBiTy pi3-
HATBCSA 32 XapaKTEPOM KOHCTPYIOBAHHS OKPEMHUX €JIEMEHTIB iXHbOTO MPABOBOIO MexaH13My, po-
T€ HE3MIHHUM 3aJIMIIAEThCS IX IITHOBE MPU3HAYCHHA — CI)OpMyBaHHﬂ HAJIS)KHUX 1 CTaOLIBHIX
OCHOB 1151 (DYHKIIIOHYBAaHHS OKPEMHUX TEPUTOPiaJbHUX KOJIEKTHBIB, 1HIHMBIIyalli30BaHi Cy0’ €KTH
SIKHX 1 € TUTATHUKaMHM BiJIOBITHUX MYHIIMTIAJIBHAX MaWHOBHX MmojaTkiB. Ha BaxxmuBoCTi BripoBa-




Dinarncose npaso

JOKCHHS MAafHOBHX TIOJIATKIB HarojonryBas me Anam CMIT, SKHi 3a3HauaB, 0 Mipa MOJaTKOBO-
TO TATapsi MOBUHHA OyTH YaCTKOBO TEpEHECeHa 13 MPUOYTKOBHX IMOJATKIB Ha MallHOBI (30KpeMa,
WIIITOCS! PO 3eMeNIbHUH monatok) [1].

[ToTpiOHO 3a3HaYMTH, IO 3aKOPJIOHHA MPAaBOBa JOKTPHHA MICIIEBOTO OINOAATKYBAaHHS €
JIOCUTh PO3BUHEHOI) Ta KOMIUIEKCHOK) CHCTEMOI0 HAyKOBHX 3HAHb, BUCHOBKIB 1 MOMISIIB, sKi
ICTOTHO BIUIMBAIOTH Ha TpaHc(oOpMalilo BiAMOBITHOIO MOAATKOBOIO 3aKOHOAABCTBAa. Ha Bemu-
KOMY 3HA4€HHi MPaBOBOI JOKTPUHHU MYHILMIAIBHOTO OMoJaTkyBaHHs Harojyoinye K. ['apbapino.
Tak, BucHUIT 3a3Hauae, MO JOKTPUHA MiCIIEBUX MalHOBHUX ITOATKIB 3a0e3reuye peaizallito:

a) TNIyMa4HO-CUCTEMAaTH3YI0401 (PyHKIIT;

0) eBPUCTUYHOI (PYHKIIIT;

B) GYHKIIIT CIIPUSHHS MPABO3aCTOCYBAHHIO.

Tak, TaymauHO-cucTeMaTh3yroda (YHKINS JOKTPHHH MYHIIMITAIBHOTO OITOJATKYBaHHSI
CIpsSIMOBaHa Ha (POPMYJIFOBAHHS JAe(IHIMIHHOTO anapaty BiIMOBITHOTO IHCTUTYTY, BCTAHOBJICHHS
CUCTEMHUX 3B’S3KIB MK CKJIAJTHUKAMH CHCTEMHU MYHIIMITAJIHHOTO OTOIaTKyBaHHs, CHHTE3 BiJIIO-
BIJIHUX MICIIEBUX IOJATKIB 13 MOJAJBIINM iX CTPYKTypyBaHHSAM y Mexax eauHoi cuctemu. Lo x
CTOCYETBHCSI CBPUCTUYHOI (PyHKIIi MTPaBOBOI JOKTPUHHU MYHIINTAIBHNAX TTOATKIB, TO BOHA 320€3-
nedye Mi3HAHHS OKPEMHX €JIEMEHTIB IMPAaBOBOTO MEXaHI3My BiAMOBITHHUX MOJATKiB, BU3HAUYCHHS
MIOJIO’KEHHS MICIIEBUX TTOJIATKIB Y CUCTEMI onofaTKyBaHHs. Ko x ieThes mpo (yHKIIII0 CIPHSH-
Hs IPaBO3aCcTOCYBAaHHIO, TO B IAHOMY Pa3i HacaMIiepesl MaeThCs Ha yBasi 3a0€3MeUeHHs HAJICKHO-
r0 Ta MOCIIJOBHOTO JOCIIIKCHHS OKPEMUX HOPMATHBHUX IPUIIKCIB, i3 NOAAIBIIMM PO3’ICHEH-
HSIM iXHBO1 3MICTOBHOT IIPUPOX Ta 3B’ S3KIB 3 IHIIMMU HOPMATHBHUMH TTOJIOKCHHSIMU, BUPILIICHHS
po0IieM, TIOB’SI3aHUX 13 KONi31HHICTIO HOPMATHBHUX TIOJIOXKEHB, 32 JJOMOMOTOIO SIKUX 3aKpIILTIO-
FOTHCS CJIEMEHTH MPABOBOTO MEXaHI3MY KOHKPETHUX MICIIEBHX TOAATKIB TOIIO [7, ¢. 769].

[ToTpiOHO 3a3HAYKMTH, IO MICIICBI MAaHOBI MOJATKK TONIMPEHI B PI3HUX JIepPiKaBax CBITY.
Jlo miciieBHX MalfHOBHX TOJATKIB, SIKi 3alPOBA/HKYIOTHCS B TiM M 1HIIIKA (OpMI B 3aKOPJOHHUX
JiepXKaBax, HAJICXKATh: MMOJATOK Ha 3eMJII0, TIOJATOK Ha MaifHO, TIOIaTOK Ha HEPyXOMe MaiHO, Tak
3BaHI «IOJATKA Ha PO3KIID» TOIIO. BuIle3a3HayeHi MOJATKH BXKE 332 ICTOPUYHOIO TPATHUIIIERO
3aIpOBaKYIOTBCS K MICIIEBI B OUTBIIOCTI JiepkaB. BogHodac B OkpeMuX KpaiHax, HaNpHUKIa,
y Jlarsii Ta Ywi, Taki «KJIacHYHI» MICIEBI MMOIATKH, K IMOJATOK HA 3eMJIIO Ta MOJATOK Ha MaiHO,
OyJIM BiJIHECEH] 3aKOHOJABIIEM JI0 3araJIbHOJCPKABHUX MOJIATKIB. AJle Taka CUTYyaIlisl 3 BU3HAYCH-
HSIM MaHOBHUX MOJATKIB ICPKABHUMM € BUHSTKOM 13 IpaBUiI. Y OUIBIIOCTI pO3BUHEHUX KPaiH CBi-
Ty MaifHOBE OTOAaTKyBaHHS € HEB1Jl'EMHOIO CKJIJI0BOIO YaCTUHOIO MIiCIIEBHX MOJIATKIB Ta 300PiB 1
(hopMye 3HAUHY YACTUHY MiCIIEBHX ()IHAHCOBUX HAJIXO/[’KCHb.

Jlo IpuuuH BU3HAYCHHS BIAMOBITHUX ITOJATKIB SK MICIIEBUX MAiHOBHX ITOJATKIB MOXKHA
BIJIHECTH TaKi IXHI BIIACTUBOCTI:

a) MaifHo, IO € 00’ €KTOM OIOJIATKyBaHHS 33 MICIICBUMH IMMOJIATKAMH, 3a3BUYall € HEPyXO-
MHM, a OT)Ke, JIOTIYHOO € TIPUB’SI3Ka CIIATH BIIMOBITHNAX MOJATKOBHX IIJIATEXKIB 32 MICIIEM pO3Ta-
[TyBaHHS TAKOTO MaifHa;

0) KOpHCHI BJIIACTUBOCTI MaiHa, MO € 00 €KTOM OIOJATKyBaHHS, PEaTi3yIOThCsI B MEXKax
BiJITIOBIAHOT JTOKaJi30BaHOI TEPUTOPIT;

B) QMIHICTPaTUBHI MOCIYTH, ITOB’S3aHi 3 IOPUANIHAM 0(OPMIICHHIM TaKOTo MaifHa, 3a 3a-
TaJbHUM IIPABUJIOM, HAJIAIOTHCS 32 MICIIEM PO3TAIyBAaHHS Takoro MaiHa (MyHIIMIAIbHUMHU abo
K MICLIEBUMH OpraHamMH BUKOHaBUYO1 Biaan) [8, c. 34].

Bapro 3a3HaunTH, 10 B ACMEKTI OMOJATKyBaHHs HEPYXOMOIO MaifHa B OLJBIIOCTI JAepiKaB
MPUAHATO PO3MEKOBYBATH OIMOJATKYBAHHS 3¢MENbHUX TUISHOK 1 OIMOJATKOBYBaHHS 00’ €KTIB He-
PYXOMOTO MaifHa, 110 € BIAMIHHUMH BiJl 3eMEJIbHOT AUTAHKY (OyaiBIi, COPYAH ToIo). BogaHouac
y IeSIKUX JeprKaBax OMOJATKOBYIOThCS TUTBKH 3eMeJIbHI AUITHKN a00 % 00’ €KTH HEPYXOMOTO Mai-
HA, 110 € BIIMIHHUMH BiJl 3eMeIbHUX TUITHOK. Hanpukian, y Kenii Ha MiciieBoMy piBHI OTIO/IaTKO-
BYIOTBCS TUTBKH 3eMelbHI AUstHKH. 1o % cTtocyeThest Tan3aHii, TO B IMi# epikaBi OMTOJaTKyBaHHIO
MJUIATAF0Th TUTBKK 00’ €KTH HEPYXOMOTO MaifHa, BiIMiHHI BiJl 3eMeNIbHOT MUITHKH (OymiBmi ¥ 1HII
criopyau). Y THX JiepkaBax, Jie ONOJAATKyBaHHIO IMiJUIATAIOTh SK OyiBii, Tak 1 3eMeNbHI JIiJIsSH-
KM, 3a3BHUai OiIbIIa Mipa MOAATKOBOTO Tsraps MOKIATA€ThCS Ha TUIATHUKIB 3¢MEIBHOTO TIOIATKy
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(BUIII CTABKH MOJIATKY HA 3eMJIFO, HIXK MTOJIATKy Ha HEPYXOME MAKHO, 10 € BIIMIHHUM BiJ[ 3eMeTh-
Hoi nutsHKH) [8, c. 34]. .

CpOTOJTHI TIOIATOK Ha HEpyXoMe MaifHO 3ampoBa/pkeHo B Mibke 130 agepikaBax cBity. Moro
3HAYYIIICTh JIUIS HAIOBHEHHS JIOXiTHOI YaCTWHHU MiCIIEBUX OIOIKETIB € pi3HOI0. Tak, y OuIbIIO-
CTi Jiep>KaB HaIXOMKCHHS Bijl CIUIATH TOJAaTKy HA HEPyXOMe MAifHO CTAaHOBIAThH YAaCTKy B PO3Mipi
1-3% Bix cyMu 3arajJbHHX HaJXOPKCHb IOJATKOBOTO XapaKTepy M0 BiAMOBITHUX MicleBUX Oo-
JokeTiB. I1oTpiGHO 3BepHYTH yBary Ha HasiBHICTh OKPEMHUX BUHSTKIB, 0 SIKMX MOXKHA BiTHECTH
Taki epxkas, sk: JlrokcemOypr, @innsguais, Janis. Y uux kpaiHax yacTka HaJXOKeHb BiJ Maid-
HOBOT'O OMOJATKYBAaHHA JI0 JOXiJHOI YAaCTUHU MiCLEBUX OIOMKETiB CTaHOBHUTH MpuOauzno 10%.
VY Jlarsii, Jlutsi, [lonemii # Icmanii — maiibke 50%. Cepen kpaiH i3 HaHOLIBII BHCOKHM PiBHEM
(hopMyBaHHS MICIIEBHX OFOKETIB 32 PaXyHOK MalHOBHX MOJATKIB MOTPIOHO BUALIUTH Besuko-
opwuraniro, [pnannuito, Ectoniro [2, ¢. 119].

[{ikaBUM y po3pi3i JOCTIJKCHHS MATAHHS MAifHOBOTO OMOJATKyBaHHS SIK CKJIQJIHAKA CHC-
TEMH MICIIEBHUX TTOJIATKOBIB 1 300piB € pO3MISA] OKpEMHUX MOJIeNicii HOPMATHBHOTO PETYTFOBAHHS
3eMEeNIbHOTO ToAaTKy. [Ipukiaay Takux Mozemnei:

a) 3eMEeTbHMIA TIOJIATOK € CaMOCTIHHUM MicIieBUM MaitHOBUM TiogatkoM (Ectowis, JlaTsis);

0) 3eMeTbHUH MOJATOK € IHTETPATUBHUM CKJIQJHUKOM IMOAATKy Ha HepyxomicTh (Kanana,
Hinepnanmam);

B) 3€MeNIbHUH MOJATOK € IHTErPaTUBHUM CKJIQJIHUKOM HHU3KHU nofaaTkiB (Dpaniis).

Tak, y @paniiii onogaTkyBaHHs 3€MJIi PEIIAMEHTY€ETHCSI BHOKPEMJICHHSIM JIBOX 3arajibHO-
000B’SI3KOBUX MICLIEBUX MAalHOBUX IIOJATKIB:

a) MICIIEBOTO ITOATOKY Ha 3a0yaoBaHi (po3po0iieHi) 3eMebHI AIISTHKH;

0) MICIICBOTO MOJIATKy Ha He3a0y0BaH1 (Hepo3poOIieHi) 3eMebHI UISHKH [4, ¢. 42].

binmbir posranmyxeHa Mepeska MICIIEBHX 3eMEIbHHUX TMOJaTKiB (yHKIIOHye B KuTalchbkiit
Haponniit Pecry0uiti, Jie 3ampoBaKyIOThCSI OKPEMO TMOJATOK Ha BOJIOMIHHS 3€MJICIO CIITBCHKO-
TOCIIOJIAPCHKOTO MPU3HAYCHHS Ta MOJAATOK HAa BUKOPUCTAHHSA 3eMelb MicTa [5]. OcoOnuBicTh 3e-
MEJIBHOTO TIO/IATKY TIOJIATAE B TOMY, 1110 3araJIbHONPUIHATUM € IiXi], 3T1IHO 3 IKUM 0a3a oroiaT-
KyBaHHS TaKOTO TIO/IaTKy BU3HAYAETHCS HA OCHOBI Ka1acTPOBOro MeToy. L{ikaBuM Takox € miaxis,
KOJIM TIPONIOHYETHCSI BU3HAYCHHS PO3Mipy 36MEIBHOTO MOJATKy HE Bif| IUIOMI CaMUX 3€MEJIbHUX
JUISHOK, a B1JT IXHBOI PUHKOBOI BApTOCTI 200 3K PO3MIpy AOXO.Y, SIKHM MPUHOCUTH TaKa 3eMeIbHA
JUTSTHKA 11 KOpHCTyBavYaM.

Tak, y Oararpox nepxkaBax CximHol €Bponu po3mip MOAATKY Ha 3eMIII0 BHU3HAYA€ETHCS,
BUXOJSYHM 13 IUIOLII TaKOi 3eMeNbHOI AUISHKHU, a He 11 peanbHOl (PUHKOBOI) BapTOCTi, IO MOXE
POBLIHIOBATHCS SIK CBOTO POAY «PEIIKTHAY CHaIIINHa KOMYHICTHYHOTO MUHYJIOTO ACSKUAX ACpiKaB
[3, c. 114]. Ilo % cTOCYEThCS CTaBOK MOJATKY, TO BOHH JIOCHTH Pi3Hi. IMAaHEHTHOI PHCOIO BCIX
CHCTEM ONOJATKYBAaHHS € TOHW acIeKT, IO TPaHUYHI MEKi CTABOK BCTaHOBIIOIOTHCS HA 3aralibHO-
JIEpKAaBHOMY PiBHI, 3 TIOAAJBIIAM iX KOpPEryBaHHSIM (HOPMAaTHBHUM 3aKpIIUICHHSIM) Ha MYHIIHU-
naJbHOMY (JIOKaJIbHOMY) piBHI [5, c. 44].

3a 3arajbHUM ITPABHUIIOM, MICIIEBI MAHOBI ITOJIATKH BCTAHOBIIOIOTHCS O€3B1THOCHO JI0 TOTO,
XTO € TUTATHUKOM — PE3UJICHT YU Hepe3uJieHT. TOOTO B acleKTi MyHIIUIIATBHOTO OITOJATKyBaHHS
KJIFOYOBHUM € T€, 10 BiATOBiIHE MaifHO, IKE 1 € 00 €KTOM ONOATKYBAaHHS, MA€ MPHB 3Ky 10 KOH-
KpEeTHO1 TepuTopianbHoi rpoMaan. KpiM Toro, crienudika MicIieBOro MaifHOBOTO OIOJATKyBaHHS
HE Ma€ MpUB’SA3KH A0 (PopM JIep:KaBHOTO YCTPOIO KOHKPETHHX JiepKaB — YHITapHOIO 4 (deaepa-
THUBHOIO € KOHKpEeTHa JepkaBa [6, c. 4]. Bapro 3ayBaxuTu, 110, HE3Ba)KAIOUM Ha 3arajbHUN IiJi-
Xi/1 10 BCTAHOBJICHHS 36MEJIbHOTO MOJATKY SK MiCLIEBOrO MaHOBOT'O MOAATKY, HAJAXOMKEHHS Bij
CIIPABIISTHHS SIKOTO 3aPaxOBYIOTHCS J0 MICIICBOTO OFOIDKETY, Y HU3II IeprKaB BiIIOBIIHUH 3araib-
HOOOOB’SI3KOBUH ITIATIK TIOIATKOBOTO XapaKTepy BU3HAYAETHCS SIK 3aTralbHOACPIKAaBHUN TOIATOK,
a KOIITH BiJ HOro cruiatu 3apaxoByroTbes IfiyikoM (LlBeris, I'pertisi, benbris) abo jx 4acTKOBO
(bonrapist) 10 IIeHTpaJIbHOTO OFOIKETY [6, c. 43].

3arajoMm, BBaXKaEMO 3a JIOIUIBHE PE3IOMYBATH, IO POJIb MICIEBUX MAHHOBUX IOJATKIB
y (OopMyBaHHI JJOXiTHOT YACTHHU MICIIEBUX OIOIDKETIB HE B OCTAHHIO YEPry 3aJICKUTh B MipH
cBOOO/TM OpPTaHiB MYHIIMITAJIHHOT BJIaJIN 11010 BCTAHOBJICHHS BiJIMOBITHUX 3arajbHO000B’ I3KOBUX




Dinarncose npaso

IJIaTeXiB [6, c. 4]. Y TakoMy pa3i BaXKJIMBO 3ayBakKHTH, IO CBOOO/Ia OpTaHiB MiCIIEBOTO CaMOBpSI-
IyBaHHS B INTaHHI BCTAHOBJICHHS CaMHX MiCIIEBHX MAITHOBHX ITOJaTKiB UM BU3HAYCHHS OKPEMHX
€JIEMEHTIB IXHBOTO MTPABOBOTO MEXaHI3MY (HAIPUKIIA]l, PO3MIPY CTABOK TAKHX IOJIATKIB) € KITFOUO-
BOIO CIIelIM(DiKOKO MICIIEBUX TOJATKIB 3arajioM, a TAKOXK MiCIIEBUX MAaHOBHUX IMOJATKIB 30KpeMa.

[IpaBo TepuTopiasibHUX rpomaj OpaTu OE3MOCEPEHIO UM OMOCEPEIKOBAHY Y4acTh y BCTa-
HOBJIEHI MICIIeBHX MAiHOBHUX IOJATKIB € OJIHUM 3 aCIEeKTiB MPOSBY CAMOT0 MPUHIIUITY MiCIIEBOTO
CaMOBPsyBaHHA. Y MPOIECi BCTAHOBICHHS MICIICBUX MAWHOBHX MOJAATKIB PEai3y€eThCsl KOJICK-
TUBHUI (IHAHCOBO-OPIEHTOBAHUHN PO3CYI, SKUH MONSArae B 3A1MCHEHHI TUCKPEUIHHUX MOBHOBA-
keHb. O3HAKaMU TAaKOTO MYHIITUIIAIBHOTO ()iHAHCOBO-OPIEHTOBAHOTO PO3CY/LY €:

a) KOJICKTUBHHI TIOPSIOK YXBAJCHHS PIlICHHS MIOA0 BCTAHOBJICHHS MICIIEBUX MAiHOBHX
MOAATKIB YU OKPEMUX €JIEMEHTIB iXHHOTO IIPABOBOTO MEXaHI3MY;

0) BUIMTOBIIHUN po3cyl Mae (piHAHCOBO OOYMOBJICHY TPUPONY — CIPSMOBAaHWH Ha yXBa-
JICHHsI BOKJIMBUX YIPABIIHCHKUAX PIMICHB MO0 3a0e3MeUeHHs HAJICKHOTO Tporiecy GopMyBaHHS
JIOX1/THOT YaCTUHU MICIIEBUX OIOIKETIB;

B) TaKWH PI3HOBHJ PO3CYIy peali3y€eThCs, X0ua i Ha MyHIIUITAIbHOMY PiBHI, IPOTE B MEXax
MPAaBOBUX TOJIOKEHbB, 110 BCTAHOBJICHI Ha 3arajibHOJICPKAaBHOMY PiBHI (BCTAHOBJICHI 3aKOHOJAB-
em).

3 BHIIe3a3HAYEHOT0 BOAYaETHCS, [0 MYHIUIATBHIHA ()iHAHCOBO 00YMOBIICHHIA PO3CYI Ma€e
HU3KY IMAaHEHTHUX puc. BomHOowac 3a Aep)kaBolO MOBHMHHO 3aJHUIIATHUCS MPABO BCTAHOBIIOBATH
«TIPaBOB1 MEX1» CBOOOAN PO3CYAY BIIMOBIAHUX MYHIIIUNAIBHUX OPraHiB BIAIHU.
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3ACTOCYBAHHS AMHICTII O YYACHHUKIB 3BPOMHOTO KOH®JIIKTY

VY cTarTi JOCHIKEHO MOHSTTS «aMHICTIS» Y BITYU3HSIHOMY Ta MIKHApPOTHOMY
KpUMIHAIILHOMY IpaBi Ta MOPSA0K Horo 3acTtocyBaHHs. OKpecIeHO KaTeropir ocio,
JI0 SIKMX MOKe OyTH 3aCTOCOBaHa aMHICTIs 1 10 IKHX BOHA HE 3aCTOCOBYEThCs. [1po-
aHaJII30BaHO MOYKJIMBICTH 3aCTOCYBAHHS aMHICTI1 10 Y9aCHHUKIB 30pOHHOTO KOHITIK-
Ty, 30KpeMa JI0 TOTo, sIKHH BigOyBaeThcst Ha Cxoai Ykpainu.

Knwuosi cnosa: ammicmis, MidcHapoOHUtl 00208ip, 3104UH, 30pOUHUL KOHMIIKM
HeMIJICHAPOOH020 Xapakmepy.

B crarbe nccnenoBaHO MOHATHE «AMHUCTHSD) B OTEYECTBEHHOM M MEXKITYyHAPO[I-
HOM YTOJIOBHOM IIpaBe U MOPSIOK ee mpuMeHeHus. OnpeneneHbl KaTeropuu JIHI,
K KOTOPHIM MOXKET ObITh MPUMEHEHA AMHHUCTHS M K KOTOPBIM OHA HE TPUMEHSCTCS.
ITpoaHaan3upoBaHa BO3MOXKHOCTh NPUMEHEHHSI AMHUCTHH K y4aCTHUKAM BOOPYIKEH-
HOTO KOH(JIMKTa, B YaCTHOCTH TOTO, KOTOPBIA MPOUCXOAUT Ha BocToke YKpanHbl.

Knrouesvie cnosa: amuucmus, MescoyHapooHwiil 002060p, NPecmynieHue, 600py-
JHCEHHBIU KOHPAUKIM HEMENCOYHAPOOHO20 XapaKkmepd.

The definition of the concept of amnesty in domestic and international criminal
law and the procedure for its application are analyzed in the article. The categories
of persons to whom the amnesty may be applied, as well as the category of persons
to whom it is not applicable, are outlined. The possibility of applying an amnesty to
participants in an armed conflict that is taking place in the East of Ukraine in particu-
lar is analyzed.

Key words: amnesty, international treaty, crime, non-international armed conflict.

Beryn. ITopsinok Ta mijcTaBu 3aCTOCYBaHHSIM aMHICTIi, sIKi BpeTyIbOBaHI YNHHUM KpUMi-
HAJIBHUM 3aKOHOJIABCTBOM YKpaiHH, BiJPI3HAIOTHCS BiJI MiZICTAB Ta MOPSJIKY 3aCTOCYBaHHS aMHiC-
Tii 32 BUMOTaMH MIXHApPOIHO-TIPaBOBUX HOpM. Ta ¥ 3araioM 3MiCT MOHATTS «aMHICTis», IK HOTO
pO3yMi€ BITUM3HIHHUN 3aKOHOJaBellb, BIIMIHHUAHN Bijl MOHATTS aMHICTIil, SKe BU3HAUAE MDXKHAPOJTHE
KpUMiHaJbHE IpaBo. OCOOIMBO aKTyaIbHUM BHJIA€THCS AOCHIIPKCHHS IIbOTO MMUTAHHS Y 3B S3KY 13
30poitHIM KOHQITIKTOM, siKkuid po3nodaBcs y 2014 poui Ha TepeHax YKpaiHH, OCKIJIBKH BPETYIO-
BaHHS MMUTAHHS MPUTATHEHHS JI0 BiIOBIIAJILHOCTI yYyacHUKIB 0oioBux it Ha CX0J1i 4M 3BiJIb-
HCHH iX BiJ TaKol € HaJ3BUYAHO BOXIMBUM. BUpIlIEHHS TaKUX MATaHb MOBUHHO BPaXOBYBATH
BCl chepH CYCIIIBHOTO JKUTTSI, TIOEHYBATH Pi3HI MIIXOAH IO BiTHOBJICHHS MHPY Ta 3MCHIICHHS
HETaTUBHHUX HACIIJKIB 30pOWHOTO KOH(ITIKTY.




TTumanns xpuminanvHo20 nPasa, KPUMIHONOZE MA KPUMIHATILHO-6UKOHABY020 NPAsa

I[MocTanoBka 3aBOaHHsA. METOIO CTATTi € BU3HAYCHHS IOHSTTS Ta IiJCTaB 3aCTOCYBaHHSI
AMHICTI] Y BITYM3HSIHOMY Ta MIKHAPOZHOMY KPUMIHAJIBHOMY IIPaBi, BCTAHOBICHHS TOTO, JIO SIKOL
KaTeropii 0cid aMHICTIS HE 3aCTOCOBYETHCS, & TAKOXK aHaJi3 MUTAHHS MPO TE, YA MOXE OyTH
3aCTOCOBAHO aMHICTIO JIO YYACHHUKIB 30pOMHOTO KOH(ITIKTY.

PezyabraTu gocaimkennsi. Hacamnepen, BapTo 3°sicyBaTn 3HaUCHHS TEPMiHA «aMHICTisD».
Le c10BO TOXOAMTH BiJl TPELLKOTO «amnesiay, ke 03HaYa€e MBUJIIIE «3a0yTTs», aHIK «IIPOIICH-
HsD» 32 BUMHCHUH 3JI0YMH, 32 sIKe BKe OyJI0 IPU3HAUYEHO TTOKapaHHs BiIMOBIIHO TO KPUMIHATIBHOTO
mpaBa. B Ykpaini aMHicTis — 11e TOBHE a00 YaCTKOBE 3BUILHEHHS BiJl BiIOyBaHHs MOKapaHHs 0Ci0,
BU3HAHUX BUHHUMH Y BANHCHHI 37I0YHHY, 200 KpUMiHAJIbHI TPOBAKEHHSI (CIIPaBH) CTOCOBHO SIKHX
PO3MIISIHYTI CylaMu, ajle BUPOKH CTOCOBHO ITMX 0ci0 He HaOpanu 3aKOHHOI CHJIM. AMHICTIisl OTOJIO-
LIYETHCS 3aKOHOM PO aMHICTII0, SKUW PUIMaEThCS BIAMOBIAHO 70 nosioxkenb Konctutyuii Ykpa-
fau, KpuMiHanbHOTO Kofiekcy Ykpainu Ta 3akoHiB Ykpainu «IIpo 3acTocyBaHHs amHICTii B YKpai-
Hi» Bix 1 xoBTHA 1996 p. [5] Ta «IIpo amHicTiIO y TOTOYHOMY poLi» [6].

OCKITBKH 3aKOHOIABUOTO BH3HAUCHHS MOHSATTS aMHICTI] Y MDKHAPOIHOMY KPHMiHAIIBHO-
My TIpaBi HEMae, TO MPHUKIAJIOM MOXKHAa HABECTH BH3HAYCHHS IHOTO IMOHATTSA, BKA3aHE Y aKTax
TIIyMa4eHHsI HOPM MIXKHAPOJAHOTO KPUMIHAIBHOTO TipaBa. TeMaTuyHUH TOCIOHKK, ITiITOTOBICHHHA
VYnpaeninasM BepxoBHoro komicapa 3 nipas mroquau (naii — YBKIIJ), i aMHICTIED MPONIOHYE
PO3YMITH ITPABOBI 3aX0JTH, IO 3aCTOCOBYIOTHCS 3 METOIO:

a) 3a00pOHH KPIMiHAIEHOTO TIEPECTiTyBaHHs B MailOyTHEOMY 1, y ISSIKMX BUITAIKAX, TOAAH-
Hs1 IIMBIILHOTO TI030BY II0JI0 TIEBHHUX 0Ci0 a00 Kareropii 0cid y 3B°s3Ky 13 3a3HAYCHUM 3JI0YHHOM,
BUYMHEHUM JI0 OTOJIOIIEHHS aMHICTIT;

0) 3BUTBHEHHSI, K€ Ma€ 3BOPOTHY CHITY 1 3aCTOCOBY€ETHCSI IO BCTAHOBJICHOT paHillle KpUMi-
HaJILHOI BiAmoBinamsHOCTI [17].

Y Mi>KHApOAHUX JJOTOBOPAX BKa3aHa JIUIIIE MOKIIMBICTh 3aCTOCYBAaHHS aMHICTIi Oe3 11 BU3Ha-
yenHsa. Hanpuknan, y ct. 6 (5) JonarkoBoro nporoxoiy 10 JKeHeBchbKkux koHBeHLIH 1949 p. Bera-
HOBJICHO, IO ITiJ] Yac MPUMHHECHHS BOEHHUX NIl OpraHy, Mo rmepe0yBaloTh IPU BiIaJi, IParHyTh
HAJaTH SKOMOTa IMUPIITY aMHICTiIO0 (BUALICHO HamiBKUpHUM — O.M.) ocobaM, ki Opaiu ydacTh
y 30poitHOMY KOH(ITIKTI, Ta 0c00aM, TT030aBJICHUM BOJI1 3 IPUYHH, TIOB’A3aHUX 31 30pOMHUM KOH-
(hITiKTOM, HE3aJICXKHO Bijl TOTO, OYJIM BOHM IHTEpHOBaHI UM 3aTpuMadi [3].

ToOTO MM TOBOPHUMO TPO TE, IO AMHICTIS 32 3aKOHOAABCTBOM YKpaiHU 3BUIBHSE HE Bij
KpUMiHAJIbHOT BI/IMOBIAALHOCTI, a JIWIIE BT MOKapaHHs. Ha MOMEHT 3BiIbHEHHSI 0cOOHU BiJl Bifl-
OyBaHHS TIOKapaHHs BCTAHOBJICHHS BUHU 32 BUNHCHUH 3JI0YUH € JIOBEJICHUM (DaKTOM, TOMY aMHic-
Tisl MOXKE 3aCTOCOBYBATHCS JIUIIIE MTICIsi BA3HAHHS 0COOM BHHHOIO BUPOKOM HAI[IOHATBHOTO CYIY.
3riiHo 3 MIXHAPOJHUM KPHUMIHAJIBLHUM IPaBOM, aMHICTiSl — 11¢ 3a00pOHA MepeciilyBaTu MEBHY
KaTeropiro ocib, sika CpsiMOBaHA HAa MaliOyTHE, TOOTO aMHICTisl B MIDKHAPOAHOMY IpaBi 3BUIBHSIE 1
BiJI KpUMIHAJILHOT BiIMIOB1IaJILHOCTI, 1 B/l TOKapaHHS.

MeTo1o 3aCTOCYBaHHSI aMHICTII B JiepXaBi € He TiNbKH 3BUIbHEHHS MEBHOI KUTBKOCTI 0ci0
BiJI MMOKapaHHs, a i IEMOHCTPAIlis ICPKABOKO peasi3allii MPUHIKIY TyMaHi3My, CKOHOMIT KpuMi-
HAJIBHO-TPABOBHX 3aXOJIiB MPOTHIIT 3T0YHMHHOCTI Tommo [11].

JlocniTHAKH MI>XKHAPOIHO-TIPABOBOI aMHICTIi BKa3yrOTh, IO BOHA Ma€ Ha METI HOpMalliza-
IiF0 TCIAKOH(IIKTHOT TOMITHYHOT CUTYyaIlii B iepkasi [12, c.13].

AHanizyroun nojokeHHs 3akoHy Ykpainu «lIpo amuictito y 2016 porri», MOXXHA BHIi-
muTH 8 Kareropiii ocid, A0 SIKMX MOXKE 3aCTOCOBYBATHCS aMHICTIS y BHIIQAKaX IepeadadeHux
crarTaMu | Ta 3, HanpuKiIazd: a) ocib, Ki HA MOMEHT BUYMHCHHS 3JI0YMHY Oy HEMOBHOJITHIMH;
0) )KIHOK, BariTHUX Ha JIeHb HAOpaHHsS YUHHOCTI UM 3aKOHOM; B) 0¢i0, He TT030aBIeHNX OaThKiB-
CBKHX TPaB, sIKi HAa JCHb HAOPAHHS YMHHOCTI IIUM 3aKOHOM MAlOTh AiTEH, SKUM HE BUMOBHUIIOCS
18 pokiB Tomio [6].

Bianosinao mo migxomy YBKIIJI, amuicTii, sik mpaBmiio, nepea0dadaroTh MEBHY KaTeTropito
abo kateropii oci0, Ha SIK1 BOHU MOILUPIOIOTHCA, a caMe: O1HI1i TOBCTAaHCHKUX CHJI, I€P>KaBHI CITYXK-
OOBII, TOJITHYHI IMMIrpaHTH. AMHICTYBaHHS YYaCHHKIB KOH(ITIKTY, SKi CKJIaIar0Th 30pOF0, MPH-
MUHSIOTH 0OPOTHOY, IMPOKO BUKOPUCTOBYETHCS Y CBITOBIN MPAKTHUII OHUM 13 METOJIIB BPETYJIIO-
BaHHs 30pOWHOr0 KOH(IIKTY Ha HOr0 aKTUBHOMY a00 3aBepIliajbHOMY eTalll.
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VY Bke 3ragysaniii cT. 6 (5) JJonarkoBoro nmporokoiny 10 XKeHeBChKHUX KOHBEHINIH MOBa Be-
JIETHCS TIPO 0Ci0, sIKi Opaii y4acTh «y MIXKHAPOJHOMY a00 HEMIXKHAPOIHOMY 30pOiHOMY KOH(]ITIK-
Ti». KomenTtaropu J{01aTKoBOT0O MPOTOKOITY CTBEPIKYIOT, IO I HOPMa PO3pPaxoOBaHA Ha 3a0XO0-
YCHHS TPUMHUPEHHS, 10 MOXKC CIIPHUATH BiTHOBJICHHIO HOPMAJbHUX BIJHOCHH Yy JKHTTI Hallii,
sKa Oyna po3nineHa. /lepxaBu-y4acHUKM MMPOTOKOIY Ha TOM MOMEHT BiIMOBWIJIMCS BiJl TIPOTIO3H-
1ii, 100 BUKIIOYUTH 3 1€l HOPMHU 0Ci0, SIKi BYMHWIM 3IIOYMHM MPOTH JIIONSHOCTI Bl aMHICTIi.
IIpore npotsrom 1990-x pp. M1>1<Hapole1/n/1 koMmiteT YepBonoro Xpecra (MKUX) Butiymauns
L[I0 HOPMY TaKHM YHHOM, IO AMHICTIsI TMOMIAPIOETCS HA KOMOaTaHTIB, TOOTO ii Mexkax koMmOaTaH-
TH, 5IKi JOTPUMYIOTBCSI MIXKHAPOIHOTO TYMaHITAPHOTO TIPaBa, 3BUILHSIIOTHCS B/l IEPECITiTyBaHHS.
3a 370YMHH MPOTH MUPHUX JKUTEIIB a00 KOMOATAaHTIB, KOTpi Oynu OOpISIMH MiJ Yac BHYTPIII-
HiX koH(pmikTiB, MKUX cTBep/uKyBaB, 10 Taki 3JIOUUHIN MOBHHHI TIEPECTiTyBaTUCS BiIIOBIIHO
JIO 3aKOHY, a aMHICTI1 € HenpuiHATHUMHE [21]. Y cBoeMy nmociimpkerHi Big 2005 poky 3BUYa€BOTO
MIXXKHApPOIAHOTO TyMaHiTapHOTO TipaBa MKUYX cTBep/pKyBaB, 110 HOro iHTEpHpeTaiis ctarTi 6 (5)
JlomaTKkoBOTO MPOTOKOMTY CTajla YaCTHHOIO 3BUYaeBoro mpasa [20, c. 421].

MixHapojHe TyMaHITapHE TpaBO BU3HAE J[BI Kareropii 30poitHuX koHmiKTiB. Po3mizHa-
BaJIbHOIO O3HAKOKO TYT € JICp)KaBHUI KOPJOH: BiifHa MK JBOMa a0o OinbIle Jep:kaBaMH BBaXKa-
€THCSI MKHAPOAHNUM 30pOHHMM KOH(QIIIKTOM, a 30pOifHI 3ITKHEHHS, IO BifOyBalOTHCS B MEXax
OJHI€T epKaBH, — HE MDKXHAPOJHUMH (BHYTpIlIHIMU) 30poitHuMu koH(uikTamu (X Ha3MBAIOThH
TPOMaJITHCHKUMH BilfHaMK ). BUHSATKOM € cUTYallis, KOJIU HapOo/l TOBCTAE MPOTH KOJIOHIAILHOTO I1a-
HYBaHHJ, 3[IHCHIOIOYN CBOE IPABO HAa CAMOBHM3HAUCHHS: 13 mpuiHATTIM [IpoTokony I, HarioHamb-
HO-BU3BOJIbHI BIfHM CTaJI BBaXKAaTUCS MIKHAPOAHUMU 30poiiHUME KoH(uikTamMu. Hopmu JKene-
BCBKUX KOHBEHIIH (pa3oM 3 JlomaTkoBUMHE MPOTOKOJIAMHK) MicTATh 20 MOJIOKEHD MO0 30pOHHIX
KOH(MITIKTIB HEMDKHAPOIHOTO XapakTepy i 500 crareit mono Mi>KkHaApOIHUX BilH [2]. 3BUTbHEHHS
BiJl KpUMIHAJIBHOTO TIEPECIIIyBaHHS 1, MOYKJIMBO, BiJl IIMBUILHO-TIPABOBOI BIAMOBIAAILHOCTI, OT-
pYMaHe 3a JIOTIOMOTOI aMHICTI{, K TpaBHIIO, OOMEKEHE MOBEIIHKO0, M0 Majia MicIle i Jac
BKa3aHOTO TEPMiHY 1/a00 TIOB’S13aHOTO 13 3a3HAYCHOIO MOJIEF0 Y 00CTABHHOO, HAIPUKIIA, 30pOii-
HUM KOH(IIKTOM.

BukopucTanHs BiIIOBIAHOI MPOLIEAYPH TAKOXK MepeadadeHe TOCATHYTHMH MIXKHAPOTHUMHU
JIOMOBJICHOCTSIMH II[O/I0 BPETYIIOBAHHS 30pOHHOr0 KOH(IIIKTY Ha OKpEeMHUX TepuTopisx JloHerpKol
ta Jlyrancekoi obmacreil. 3okpeMa 1. 5 Komriekcy 3axofiB 100 BUKOHAHHS MIHCBKHX YyTOT,
nianucanoro y Minceky 12 motoro 2015 p. nepen6aueHo HEOOXinHICTh 3a0e3MEUEHHS aMHICTII,
MOMIUTYBaHHS IIUISIXOM BHJIIAHHS 3aKOHY, SIKUI 3a00pOHSE MEPECIigyBaHHs Ta IOKapaHHsI 0OCi0
y 3B’SI3Ky 3 MOAISIMHM, SIKI MaJld Miclie Ha TeBHii Teputopii Jlyrancekoi Ta JloHenbkol obiactei.
3akoH Ykpainn «[Ipo HemomyIeHHS IepeCiiIyBaHHs Ta TOKapaHHs 0Ci0-yJIacHHKIB MOIIH Ha Te-
putopii Jlorenpkoi Ta JIyrancbkoi obnactei» Bin 16 Bepecust 2014 poky (He HaOyB 3aKOHHOT CHITH )
CXBAJICHUH 3317151 CIPUSTHHS MUPHOMY BpETYIIOBaHHIO cuTyarii Ha Cxomi YKpaiHU Ta BHKOHaH-
Hs MIHCBKUX JIOMOBIICHOCTEH, Jie OyJ0 3alpoBa/DKCHO aMHICTIIO JUIsl BCIX CTOPIH KOHQIIKTY
0e3 MOKITUBOCTI HAJIaHHSI yMOBHOT aMHICTI1 Ta BCTaHOBJICHHSI Bi/ITOBIIaIbHICTD 32 BOEHHI 3JI0YHUHH
[8, c. 2]. Hum mepenbadeHo, mo BiJi KpUMiHAIBHOT BiAMOBIAAILHOCTI 3BUTLHSIOTHCSI 0COOH, SKi
BUMHWIIM B Tiepion 3 22 motoro 2014 p. mo aeHs Ha6paHHs{ YHHHOCTI 3aKOHOM BKJIIOYHO Ha Te-
pmopn Howenpkoi, Jlyranceroi oOacTeil, Ha sKiii MPOBOIMIIACS aHTUTEPOPUCTUYHA onepaum
JUSTHHS, 10 MICTATh O3HAKHU 3JI0YMHIB, TependadeHnx KpumiHaIbHUM KOJEKCOM YKpaiHH 1 SKi ij
Yac BYNHEHHS 3a3HAYCHUX JTiSHB!

- Oy yyacHMKaMu 30pOoiHHMX (GopMyBaHb a00 0co0amu, 3aJiTHUMH B JiSUIBHOCTI TaKUX
(hopmyBaHb;

- Opayu y4acTh y AisUTBHOCTI CaMOIIPOTOJIOIICHHX opraHiB B JloHenpKil, JIyrancekiit 00-
nacTsax abo MPOTUIISUIH IPOBEACHHIO aHTUTEPOPUCTHYHOI OIepalrii.

TyT ciin 3a3HaUUTH, IO y BUIICBKa3aHOMY 3aKOHI HE 3aCTOCOBYETHCS TEPMIiH «aMHICTisD»
(32 BUHSITKOM CT. 8), a MOBa BEJIEThCS PO 3a00pOHY TIepECITiTlyBaHHs Ta TIOKapaHHS MEBHOT KaTe-
ropii oci0.

Jlist 3aKOHY PO aMHICTIIO MOIIUPIOETHCS Ha 3JIOYNHK, BUNHEHI 10 HAOpaHHS HUM YAHHOCTI,
1 HE TIOMINPIOETHCA HA TPHUBAIOUi 00 MPOAOBKYBaHI 3J0UYMHH, SKIIO BOHU 3aKiHYCHI, TPUITHHCHI
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abo mepepBaHi micysg HabpaHHs 3akoHOM «[Ipo amHICTiIFO» YHHHOCTI. Take * TOJIOKEHHS BiJIO-
OpaxkeHe B 3akoHi Ykpainu «IIpo HemomyIeHHs mepecililyBaHHs Ta MIOKapaHHs 0Ci0-y9acHUKIB
nofiiit Ha Tepurtopii JloHenpkoi Ta Jlyrancekoi obmacreii» Bin 16 BepecHs 2014 poky. BinnoinHo
JI0 HBOTO, 0cO0M, 3a3Ha4yeHi B 4. 1 CT. | JOKyMeHTa, «3BUILHSIOTHCS BiJl KPUMIiHAJIBHOI BiIMOBI-
JAIBHOCTI 32 YMOBH, SIKIIIO BOHU JIO CIUTUBY MICSIISl 3 MOMEHTY HaOpaHHS YMHHOCTI IIUM 3aKo-
HOM 3BUIBHWIM 200 HE YTPUMYIOTh 3apy4YHMKIB, JOOPOBIIBHO 34aiM JICPKABHUM OpraHam abo
He 30epiraiTh BOTHETIATILHY 30poto, 60itoBi npunacy, BHOYXOBI pedoBHHH, Bn6yx0131 IpHUCTPOT,
BIICHKOBY TEXHIKY, HE YilalOTh 6ymBm MPUMIIICHHS JePIKaBHUX opramB i OpratiB MiCIICBOTO
CaMOBPsIYBaHHS Ta HE OEpPyTh y4acTi y OIOKyBaHHI poOOTH OpraHiB JepiKaBHOI BIad, OpPraHiB
MICIICBOTO CaMOBPSITyBaHHS, MIAMPUEMCTB, YCTAHOB, OpraHizamiil y Jlonenpkiii ta Jlyrancekiii 00-
JacTsX, Mpo MO0 TTONANM BiIIOBIAHY 3asBY B OpraH JTOCYIOBOTO PO3CIiTYBaHHS, SIKHU 3iHCHIOE
KpUMiHalIbHE MPOBaKEHHS [14].

PimenHs po 3acTOCYBaHHS YW HE3aCTOCYBAaHHS aMHICTIT IPUHMAETHCS CYIOM OO0 KOXK-
HOT 0COOM THIMBIyaIbHO IICIsI PETENBHOT MEPEeBIPKU MaTepiaiiB KPUMIHATBHOTO MPOBA/KCHHS
Ta BIJIOMOCTEH TPO TMOBEIIHKY 3aCy/DKEHOTO ITiJ| 4ac BiAOyBaHHS MokapaHHs. Y 3akoHi YKpai-
HHU «IIpo HemomyIIeHHs MepectiyBaHHs Ta MOKapaHHs 0Ci0-yJacHUKIB moaii Ha Teputopii [Jo-
Herbkoi Ta Jlyrancekoi obmacTeiiy» ykas3aHo, IO HACJiAKOM aMHICTil CTOCOBHO Takux oci0 crae
3aKPHUTTS KPUMIHANBHUX MPOBAKEHb. [liAIIraTuMyTh 3aKpUTTIO TaKOXK Ti KPUMiHAJIbHI IpOBa-
JOKCHHS, SIK1 PO3II0UaTi y 3B 513Ky 3 BHII[CHA3BaHUMU JiSTHHSAMH 1 B SIKUX >KO/IH1I1 0c001 HE MOBiIOM-
JIEHO Tpo migo3py. Y cr. 284 KpumiHaabHOTO mpolecyaibHoro komuekcy Yipainu (nam — KIIK)
nepen0oaveHo BUUEPITHUIA MepeTiK MiJICTaB U 3aKPUTTs MpoBakeHHs. Cepell HUX Takol mijcra-
BU, SIK 3aKPHUTTSI KPUMIHAIFHOTO MPOBAKCHHS 32 aMHICTI€r0, HeMae. | 11e IiTKoM JIoTigHo. Y 10~
My pasi CJIiJl 3a3HAYMTH, [0 aMHICTIisI — 1ie HepealiniTyroua oocTaBrna. Tomy, BIAMOBITHO A0 4. 2
cT. 3 3akony Ykpainu «IIpo 3acTocyBaHHs aMHICTIi B YKpaiHi», BCTAHOBHBIIH Ha CTaJlii CyI0BO-
IO PO3IVISITy MaTepialiB KPUMIHAIBHOTO MPOBAKECHHSI HASBHICTh aKTy aMHICTIi, SIKHH 3BIITbHSIE
0co0y BiJI MMOKapaHHs 3a BUMHCHE JISHHS, CYIl, Y BUIAJKY JOBEJICHOCTI BUHU OCOOHM, BUHOCHTD
0OBHHYBaIIbHUI BHPOK 31 3BUIBHEHHSM 3aCYIKCHOTO BiJl BiOyBaHHS TMOKapaHHs. Takui miaxina
BUIA€THCS MPABWIBHUM, aJKE MEPI HiX 3aCTOCYBATH aMHICTIIO, CJIi/{ BCTAHOBUTH (DaKT BUMHECHHS
3JI04HHY, a TAKOXK JJOBECTH BUHYBATICTh 0COOM Y HOTO BUMHEHHI.

3akoHoM Ykpainu «IIpo 3acTocyBaHHS aMHICTIi B YKpaiHi» Takox mependadeHo meperik
0ci0, 10 SIKUX aMHICTisI He MOKe OyTH 3acTocoBaHa. Hampukian, e ocodwu, siKi 3acy/KeHi 3a 3110-
YHHU MPOTH OCHOB HAIlIOHAIBHOI 0e3MeKu, TePOPUCTUIHUI aKT, OaHAUTH3M, YMUCHE BOUBCTBO
pu 00TSHKYIOUMX 00CTaBUHAX TOHIO. 3aKOHOM IPO aMHICTII0 MOXKYTh OyTH Tako)X BU3HAUYEHI i
IHIII KaTeropii rpoMaJIsiH, Ha SIKi aMHICTIsl HE MOIIHPIOETHCS. 3aKOH PO aMHICTIIO, 32 BHHATKOM
YMOBHO{ Ta 1HIUBIAyaJIbHOT aMHICTI1, MOXe puiiMarucs BepxosHoro Pajoro Ykpainu He gacririe
OJIHOTO Pa3y MPOTATOM KaJICH/IAPHOTO POKY.

BignoBigHo 10 pi3HEX IpKeper MiKHapoxHoTo mpaBa Ta moiituku OOH y miit cdepi amHic-
Tii € HETIPUITY CTUMHMH, SIKIIIO BOHH: a) TIEPEIIIKO/HKAIOTH IIePECIiTyBaHHIO 0Ci0, SIKi MOKYTh HECTH
KpUMIHAIIbHY BiIMOBIAAIBHICTD 32 BOEHHI 31I0YMHH [4], TeHOIH I [9], 37I0YMHU IPOTH JIFOASHOCTI
abo rpy0i mopymeHHs mpaB monuHH [10], 30kpeMa cyTo TeHAepHi HOpYyIICHHS; 0) MOpPYIIyIOTh
MPaBo KEPTB HA e(EKTUBHUH 3acid MPABOBOTO 3aXUCTY, 30KpeMa BiIIKOTYyBAHHSI; B) OOMEXKYIOTh
MIPABO KEPTB 1 CYCMUTLCTBA 3HATH MPABJy PO MOPYIICHHS MPaB JIOJUHNA Ta TYMaHITapHOTO MpaBa.
Kpim Toro, aMHICTii, METOIO SIKUX € BiTHOBJICHHS MPaB JIIOJUHHU, TIOBUHHI OyTH pO3po0sIeH] TaKuM
YHHOM, 1100 He 00ME)KyBAaTH BiIHOBJICHHSI [TpaBa i He CIPUSITH 30€peKEHHIO ICPBUHHUX TOPYIICHb.

[IpuiimMatouu pilieHHs IPO aMHICTI1, i AKUX HE MOMIMPIOETHCA HA BOEHHI 3JI0YMHU, T€HO-
[UJT, 3I0YMHU MPOTH JIFOSTHOCTI Ta 1HIII MOPYIICHHS PaB JIOIMHU, IeP>KaBH MOBUHHI IPOSIBIIATH
00auHICTh JJIs1 3a0e3MeUeHHsI TOTo, 00 Taki aMHICTIi He 0OMEXyBaJH 1 He CTABWIIU IiJ] 3arpo3y
3IIACHEHHS NPaB JIFOJMHHU, 30KpeMa MpaBa, BiTHOBJIIOBAHI y BIIIIOBITHOMY ITOPSJIKY.

Mis 3akony Ykpainu «IIpo HemomyIeHHs mepeciiyBaHHs Ta MOKapaHHs 0Ci0-yJacHHKIB
nofiiit Ha TepuTopii JloHenpKoi Ta Jlyranchkoi o0acTei» He MOIHPIOETHCS Ha 0ci0, sIKi:

- € MJI03PIOBaHUMHU, OOBUHYBAYCHUMHU (ITIICYTHUMH) 1 HE 3MIMCHWIN i1, mependadeHi u. 2
cT. 1 3akony;
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- MiJIO3PIOIOTECS a00 OOBUHYBAUYIOThCS Y BUMHEHHI JisiHB, IO MICTATh O3HAKHU 3JIOUHHIB,
nepeadaueHIX HU3KOIO craTeit KpuMinampHOTO Kojiekey Ykpainu cT.cT. 112,113,115, 442, 443, 444
To110) ab0 3acy/KeH1 3a BAMHEHHS 3JI0UMHIB, MMepeI0aYeHUX [TUMH CTATTMHU;

- BUMHMIIM [Tii, 1110 mpu3Benu A0 naninas 17 munast 2014 poky B JloHenbKil o0nacTi JiTaka
xommanii “Malaysia Airlines” peiicy MH-17 Ta/abo nepermkomkaau IpOBEACHHIO PO3CIiTyBaHHS
i€l aBiakaTacTpoQu.

€Bporneichkuil cyJ 13 TpaB JIOJUHM TaKOX Hapas3li He MPUUHSAB OCTAaTOYHOTO pillleH-
HSl CTOCOBHO TOTO, UM MOPYLIY€E aMHICTisi €BponeiicbKy KOHBEHIIIIO MPO 3aXUCT MpaB JIOIUHHU i
OCHOBHUX cB000I. BogHouac amHicTis, sika 0OMeXye MpaBo KepTB Ha OTPUMaHHA e€()hEeKTUBHUX
3ac001B IPAaBOBOI'0 3aXKCTY Y 3B’ 513Ky 3 nopyueHHssMu Konsenuii, Oyae, 6e3yMOBHO, TOPYLICHHIM
cT. 13 (xoxeH, 4ymi mpaBa Ta cBOOOIH, BU3HAHI KOHBEHIII€I0, TTOPYIIYIOTHCS, Ma€ MPaBO Ha e(eK-
THUBHUH 3aci0 IPaBOBOTO 3aXUCTY BIAMOBIIHO JIO HAIIIOHAIBHOTO OPraHy, HABITh SKIIO TaKe OpY-
IICHHs OyJI0 BUYMHEHE 0CO0aMH, sIKi 3IHCHIOBAIN CBOT OQiliiiHi moBHOBaxkeHHs:). 11010 meBHUX
MOpyIIeHb €BPONEHCHKOT KOHBEHIIIT, TO €BPOINEHCHKUI CyIl HEOJHOPA30BO 3a3HayYaB, 0 JieprKa-
BU-YYacCHHIII IOBUHHI TIPOBECTH peTeNIbHE Ta e()eKTUBHE PO3CIIIIyBaHHS 3 METOK BCTAHOBIICHHS
Ta MmokapanHs BUHHUX ocib [16]. Cyn ocobnnBo HarosomryBas Ha HEOOXiTHOCTI IPOBEICHHS Ta-
KHUX PO3CIIiTyBaHb 11010 CIPaB, OB’ A3aHUX 13 CEPHO3ZHUMHU BUITAIKAMH KOPCTOKOTO MTOBOKEHHSI,
30KpeMa 3TBaNTyBaHHs Ta iHII (GOPMH TOPTYp, 3HAYHUM PU3HKOM HACHIIBHUIIBKOTO 3HUKHEHHS
Ta MOPYUICHHSIMH TpaBa Ha ®UTTS [15].

3a naHUMH eKCIepTiB, 3a 4ac 30poitHoro koH(uikty Ha Cxoni Ykpainu, 00’ekTaM mpuBar-
HOTO >KATJIIOBOTO (POHJTYy 1 PUBATHOTO JIoMorocrionapcTBa B JloHernpkii 1 JIyrancekiit oOmactsix
cTaHoM Ha 5 TpaBHs 2016 p. 3aBgaHO 30MTKIB Ha cyMy Oiibm, HiX 2,4 Mupa. TpH. [13].

3akoHoM Ykpainu «lIpo HemoImyeHHs epecitiyBaHHs Ta HOKapaHHs 0Ci0-yIaCHHUKIB TO-
niit Ha Tepuropii JloHenbkoi Ta JlyraHchKoi oONacTei» He BH3HAYCHO JKOJHHM YHMHOM IOPSIKY
BUPIIICHHS MUTAHHSI MIPO BIINIKOTYBaHHS 30UTKIB, 3aBIaHUX TPOMAJISTHAM, OPUIHIHAM 0CO0aM
9H JepyKaBi. 30KpeMa MOJIOKEHHS CT. 3 IIHOT0 3aKOHY MICTHTh BUMOTY PO 3aKPUTTS KPHMiHAb-
HUX MPOBA/DKEHb, Y SIKUX KOJHIA 0c001 HE MOBIIOMIISUIOCS TPO MMifo3py. ToOTo e yHEMOXKITH-
BJIFOE 3HAXO/DKCHHS BHHHOT 0COOM, sIKa 3alojisyia BYMHCHUM 3JIOYMHOM MaTepiaibHi 30UTKH i
B MallOyTHbOMY, IIIJISIXOM TOJIAHHS IIMBUILHOTO MO30BY, BUMAarajia BiJIIKOAYBaHHs TaKuX 30UTKIB
(ct. 128 KIIK Ykpainu). BpaxoByroun BUMOrH €BpONEHCHKOTO Cydy 3 MpaB JIOAWHH, 3aKPUTTS
MIPOBA/KEHHS MOKE 3aCTOCOBYBATHUCS /10 OCOOM JIMIIE TOAl, KOJIU MpaBa MOTEPIiJIoro He OynyTh
MOpYLIEHi, 30KpeMa IPaBo Ha BiALIKOMYBaHHS MIKOIH, 3alI0iTHOI BHACIIIJOK BAMHEHHS 3JI0UUHY.

Sk yxe 3a3Havanocs BUILE, I. 5 CT. 6 I[oaaTKOBoro nporokony II 3aoxouye nep:xaBu
HAJIaBaTH SKOMOTa IIMPIIY aMHICTii0 0cobaM, sKi 6pam/1 y4acTh y 30poitHOMY KOH(bJ'IlKTl [Tpax-
THKA BPCTY/IOBAHHSI KOHCI)J'IIKTIB MDKHApOIHOTO Ta HeMl)KHapOI[HOFO XapakTepy CBITYHUTH IPO TE,
110 HaJTaBaTH aMHICTIIO YIaCHUKA TAKOTO KOH(meTy CITiJT JTATIIE 3 YpaxyBaHHAM KOHKDETHHX YMOB.

3aHpOBaL[)KeHH$I YMOB ISl HaJlaHHS aMHICTii, HAa AYMKY CHCIHiaJiCTiB, 3 OTHOTO OOKY,
YCKIIaJIHIOE BUPIIIIEHHS KOHd)JnKTy, ane BOJHOYAC, 3MYIIYe CTOPOHH 1 TIOCepeIHUKIB IIyKaTH
piIeHHS ISt 3AXHCTY TPAaBOBHX IHTEpeCiB JKEPTB 3JI0YHMHIB Ta CIIPHSIE IPUMHPCHHIO 1 Hario-
HAJBHOMY B033’€HaHHIO [18]. BUkOHaHHS MEBHUX BUMOT I OTPUMaHHS aMHICTIi Mae Ha MeTi
MOTEPEIUTH TIO/IaJIbIlIe HACWILIS Ta CHPUATH TapaHTYBAaHHIO BiJMOBIJAILHOCTI Ta JOTPUMAHHS
IpaB NOTEPIIINX HA BCTAHOBJICHHS iCTUHH TA OTPUMAHHS BiAIIKOAYBaHHS 30MTKIB. SIKOI0 Mipoio
3704MHII OyAyTh TOTOBI BUKOHATH TaKi YMOBH, MOXE 3aJICKaTH BiJ HU3KU (DAKTOPIB: MOTITUYHOL
cuTyauii Ta yMOB Oe3IeKH, MiAX0AIB A0 MOBIAOMIICHHS MPaBay i 3a0e3Me4eHHs ClpaBeNInBOCTI,
a TaKoX BiJI TOTO, B SIKUM YMHOM Y4acTh NMOTpPeOye BU3HAHHS YW BIJIMOBHU BiJI CBOiX il y MH-
HYJIOMY. 3aCTOCYBaHHS OUTBII MIMPOKOTO KOJIA YMOB MOXKE MPHU3BECTH O 3MCHIICHHS KUTBKOCTI
0Ci0, Ha SKHUX MOIIMPIOBATUMETHCS AMHICTIsI, aje ¥ MOXKEe MiJIBUIIMTH JICTITUMHICTh aMHICTIT Ta
3aKOHHOCTI, @ TaKOK MTOKPAIIUTH JOTPUMAHHI Mi>KHAPOIHUX 3000B’s13aHb IEPKaB 31 3MIHCHEHHS
pO3CITiTyBaHb i rapaHTyBaHHS 3ac00iB MPABOBOTO 3aXUCTY. SIKIIIO 0COOM HEe BUKOHYIOTh BiJIIOBITHI
YMOBH, TO TM CJIiJT BIIMOBJIATH Y HalaHH] aMHicTii [1].

[Iepiroro TakoI0 YMOBOIO € 38i1bHEHHS 6CIX 3APYUHUKIE MA BILUCLKOBONOIOHEHUX 30 NPUH-
YUNoM «6Cix 3a 6cixy. 3BUYA€BUM MIKHAPOIHUM T'yMaHITaPHUM IPaBOM Iepea0aucHO 3BITbHEH-
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Hsl BIHCHKOBOTIOJIOHCHUX ITICJIsl PUITMHEHHS BOEHHMX JIil. [IMBUIBbHI 1HTEpHOBaHI 0COOM MArOTh
OyTH 3BUTbHEHI MOWHO MPHUITMHUTHCS JTisl T1JICTAB, 0 3yMOBWJIM IHTEpPHYBaHHS TaKUX 0Ci0, a yIs
30pOHHOT0 KOH(IIKTY HEMIXKHAPOIHOTO XapaKTepy — I 0¢i0, SKUX OyJI0 mo30aBJIeHO BOJ 3 TIPH-
YHH, TIOB’A3aHUX 13 HEMDKHAPOTHUM KOH(IIIKTOM, MalOTh OyTH 3BIIbHEHI Bifipa3y MIOHHO MPHIH-
HUTBCS Jis IPUYHH, 10 3yMOBHJIM 1030aBIeHHS Boi. Lle monoxenus Oymno nependadeHo B cT. 118
Tpetpoi JXKeneBcbkoi koHBeHIII1, ¢T. 132—133 Yereproi JKeHeBChKOT KOHBEHIIIT. BukoHaHHs 11i€l
YMOBH TiCHO IOB’SI3aHE 3 BiABEACHHSIM BAXKKOTO 030PO€HHS: MiCTIsI BIJBEICHHS BAXKKOTO 030pO€H-
HSI CTOPOHU MOBUHHI IPOTSTOM II'ITH JHIB 3BUIBHUTH BCiX 3apy4HUKIB Ta BiCHKOBOIIOJIOHEHHX.
[leperoBopu 11010 3BUTbHEHHA 3apy4YHUKIB MK YKpaiHoio i Tak 3BaHuUMH «JIHP» 1 «JIHP» Ta
00MiHY MOJIOHEHUMH BeIyThcs 3 BecHU 2014 poky. Ykpaina HEOZHOPa30BO JEMOHCTPYBaja CBOIO
TOTOBHICTb JI0 SKHAUIIBH/IIIIOTO OOMIHY 32 MIPHHIIUIIOM «BCIX Ha BCIX».

HacrtymHoto yMOBOIO € 8iomo6a 6i0 Hacunns. HeomHOPa30BO y TPaKTHIN ACpiKaB 3’ sBIIS-
Jlach yMOBa 200 YCHOI YW IMMCHMOBOT 3asiBH TIPO BiMOBY BiJl HACHIJIsI, 200 MPUITUHEHHS BOTHIO,
abo 111 o0uaBi ymMoBHU. BigmoBa Bij Hacuiuis Mae OyTu 10OpOBiLIbHO. Takuii MiaXiJ € KPOKOM
BIIEpE]] JUISI BCTAHOBJICHHS 1 30epeKeHHsT MUDY, aJPKe HE TIJIbKH JiepKaBa, a i CyCIUILCTBO Hece
BIJIMOBIIAJIBHICTH 32 0Ci0, K1 T0OPOBIILHO BiAMOBWIIHMCH Bif Hacwwis [19, c¢. 171].

Bumoea cnienpayrosamu 3 npagooxoponnumu opearamu. Ll BUMora Moxxe MIiCTUTH 30-
0OB’s13aHHS MMOBHICTIO PO3KPHUTH 1H(GOPMAIIiO MO0 3TOUNHY, CKIIaly KOMaH/IyBaHHS, IOCTa4allb-
HUKIB 30poi, IUIAXiB He3aKOHHOI Topriiai. CHiBmpanero 3 NPaBOOXOPOHHUMH OPraHAMHU TaKOXK
BBXKAE€THCS HAJAHHS JTOTIOMOTH MICLIEBUM OpraHaM BJaJiy y PO3LIyKy Oe3BiCTH 3HHMKIMX 0Ci0,
BUCTYII CBiIKOM y cyai Toio. Y [lepy, Hanpukiiaa, 0oCHOBHOI YMOBOIO [UTsl HAAaHHs aMHICTIT OyIo
PO3KpUTTS iHOpMALi Ipo onepallii Ta iMeHa JiiepiB TepOPUCTUUHUX yrpynoBans [19, c. 172].

Bumoea 3anyuenns 00 epomadcvkux podim ma Qinancose i0uIKOOY8aAHH WKOOU NOMepni-
JIUM MOYKE TaKOXK OyTH OJIHIEIO 3 OCHOBHHMX YMOB Ha/IaHHS aMHICTii. BiAMmoBiIHO 10 1i€] BUMOTH,
YaCTHHY YM BCI KOIITH, OTPUMaHi HE3aKOHHUM IUIIXOM, Ma€ OyTH BUKOPUCTAHO JJIs BIAIIKOIY-
BaHHS IKOAM (30MTKIB) moTepmiuM. OCHOBHA METa TAKOTO 3aX0/1y — MOKIIACTH JO/IaTKOBY BiIIO-
BiJIAJIBHICTh Ha BUHHY 0CO0Y, & TAKOXK 3a0€3MeYNTH HaJIaHHS KOIITIB Ha JOTIOMOTY ITOTEPIILINM.

Mosxe Takox OyTH 3arpoBaPKEHO BUMOTY TTOJIaHHS 1HIUBIIyaJIbHUX 3a5B TIPO HA/IaHHS aM-
HicTii. Lle € Z0CHUTh PO3MOBCIOIKEHO0 MPAKTUKOK Cepell JepkKaB, MO MPUUMAIOTh 3aKOHU TIPO
aMHICTII0. 3a TaKUX YMOB IependadeHo Te, o A HaJaHHS aMHICTii 0COOM MaloTh 3BEPHYTHCH
3 MUCHMOBOIO 3as1BOI0 200 0COOUCTO Mepe] yIIOBHOBAKEHUM OpPraHoM. Tsrap JOBEACHHS TOTO, 1110
oco0a minagae miJi aMHICTil0, ITOKJIAAA€ThCS HA HEl, a He Ha JIepKaBy.

[Ipouiec HagaHHS aMHICTII HE 3aKiHYYETbCS Ha JOTPUMaHHI YMOB amMHicTii. SIkmo Oyne
BCTAHOBIICHO JIUIIIC BUMOTH JJIsl OTPUMAHHS aMHICTII 1 He BCTAHOBICHO BUMOTH ISl 30€PEIKESHHS
AMHICTII, TO KUTbKICHUH ITOKa3HUK HAaJEKHOTO BHKOHAHHS YMOB aMHICTii 3HAYHO 3MEHIIUTHCS.
Ie Takox M030aBUTh JICPIkKABY MOKIMBOCTI MPUTIATHEHHS /10 BIIMOBIIAIBHOCTI THX OCI0, sKi MO~
pymHH BHcyHyTl 110 HaJaHHS aMHICTii BuMorn. BogHoyac HeBH3HAUEHICTH TOTO, UM Oyae aMHic-
Tisl TIOCTIHHOIO, MOYKE 3HAYHO 3MEHIIUTH KOJIO 0Ci0, SIKi MaTHMYTh Oa)KaHHS CKOPUCTATHCH UM
mpaBoM. J{JIst BUpIICHHS BUIIEBKA3aHO1 POOIeMH HGOGXIIIHO BH3HAYHUTH KOJIO YMOB, JOTPHUMAHHS
SIKAX TapaHTye 30epeKeHHST aMHICTII.

Jlo Takux yMOB Halle)KHTh, HacaMIIEpe]], BAMOTa HE MOpYIIyBaTH yMOB aMHicTii. Lle 03-
Hayae, [0 aMHICTII0O MO)Ke OyTH CKAacOBaHO 3a cepio3HE MOpYIICHHS YMOB ii HajaHHA. Tomy
oco0a MOBUHHA OyTH NPHUTATHYTA A0 BiAMOBIJAJBHOCTI 3a MOPYIIEHHS YMOB aMHICTIi, a TaKkoX
3a mepBicHUM 37m04MH. Taka yMOBa € MOYAaTKOBOIO W OCHOBHOIO JJISi FApaHTYBaHHS HAJIEXKHOTO
BHUKOHAHHS YMOB aMHicTii [19, c. 172-173].

YMoOBa yTpUMaHHS BiJi BYMHEHHS HOBUX 3JI0OYMHIB, OB’ S3aHUX 13 KOH(IIKTOM, BOEH-
HUX 3JIOYHHIB YU OyIb-SIKUX IHIIUX BHUIIB 3JIOYHHIB. PenuauB y Oynb-sIKOMY BUIAIKY TSATHE
3a c000I0 HACTaHHS BiNMOBIJAIBHOCTI. bibIe TOrO, 3apOBaHKEHHS TaKOi YMOBH 3MECHIIIYE
BIpOTiHICTh 0€3KapHOCTI BHACIIIOK 3alpOBaKeHHs aMHIicTii. BomHOYac HeOOXiIHO OKpec-
JINTH KOJIO 3JIOYHHIB, SKi € CEpHO3HOIO MiICTABOIO JUISl BTPATH aMHICTI1, Ta IPaBOBI HACJIJIKH.
SKI MOKYTh HacTaTH (IPOCTO BTpaTa aMHICTil a00 MOKapaHHs 3a MEPBICHUN 3JIOUHMH) Yy pasi
BCTYITy TaKUX yMOB B cuiry. Jlo Toro xk, JepxaBa Ma€e rapaHTyBaTH Te, [0 3a3HAYCHI MPaBOBi
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HACI/IKM HEe HACTaHYTbh JOTH, IIOKH BUHY 0coOM He Oyne AOBEACHO B HAJICKHOMY CYIOBOMY
MPOIIECi 3T1THO 13 3aKOHOM.

Jl1s moJter e s TOTPUMaHHS yMOB MaiOyTHBOT MOBEIIHKH aMHICTisl MOXKE HaJaTH 0CO-
0aM IMyHITET BiJ] KpUMIHAJIBHOTO MEPECIiAYBAaHHS MIPOTATOM 0OMEKCHOTO MEePioTy dacy, MiCst
YOro iMyHITET CTaHE MOCTIHHMUM, SIKIIO 37T0YMHELb BUKOHAE BC1 yMOBH MaiOyTHHOT TOBEAIHKH,
a0o0 x ¥oro Oyne ckacoBaHO, SKIO YMOBHU He OyJi0 BUKOHAHO. SIKI10 0oco0a 3aiiMaTuMeThCA 3a-
OOPOHEHOIO JiSIBHICTIO, TO TUMYACOBUH IMyHITET Oy/Je Bipa3y CKacOBaHO. I3 METOI0 KOHTp-
OJII0 BUKOHaHHS YMOB MalOyTHBOI MMOBEAIHKH NOTPiOHO 3ampoBaauTh 0QiliiiHy, He3aIeKHY
MpoLenypy Mneperisay 4d BUHECEHHs pillleHb PO AOTPUMAHHA YMOB. Y Wil mpoieaypi Heoo-
X1JHO BKa3aTH KPUTEpii Ta MpaBuiIa BU3HAYCHHS PIBHS TOTPUMAHHS BUMOT, a OpraH, 10 IpH-
HiMae pilieHHs, TOBUHEH MAaTH BC1 HAJICXKHI pecypcH. Y pasi CKacyBaHHs aMHICTIT KpUMIiHAJIb-
HE TepecililyBaHHs 3A1HCHIOETHCS MO0 MEPBICHOTO 3JI0YMHY 1 OYyIb SIKAX 1HITUX TOJATBIIIX
37104nHiIB [1].

BucHoBkH. Pe3ynasraté mMpoBEIEHOTO TOCTIKEHHS AAIOTh MiJCTaBH CTBEPIKYBATH, IO
MIOHATTS Ta 3MICT aMHICTI1, BU3HAUEH] y BITYM3HIHOMY 3aKOHOIABCTBI Ta MIXKHAPOITHOMY KPHUMi-
HAJIFHOMY TIpaBi, HE € TOTOKHUMH. AMHICTiI0 MO)Ke OyTH 3aCTOCOBAHO JIMIIIE 10 0COOH, SIKa 3acy-
JOKEHA HAIllOHAILHUM CY/IOM 32 TIEBHY KaTeTOPIk0 3JIOUMHIB 1 JIUIIE MiCHsl BUILHOTO BOJICBUSBIICH-
HS TaKol 0COOM. AMHICTISl B MDKHApOAHOMY KPHMiHAJIBHOMY IIPaBi, sIKA BIIACHE 3aCTOCOBYETHCS
JI0 YYaCHUKIB MIXKHApOJHUX Ta HEMIXKHAPOAHUX 30pOHHUX KOHQIIIKTIB) Mependadae BiAMOBY oOp-
TaHiB Jep)KaBH BiJl MPOLIECYaIbHOTO MEPECilyBaHHs Ta MOKAPAHHS YYACHUKIB 30pOWHOr0 KOH-
(himikTy. AMHICTISl HE 3aCTOCOBYETHCS 32 BANHEHHS BOEHHUX 3JI0YMHIB, 3JI0YMHIB IPOTH JIFOASHOCTI,
TCHOLU, KaTyBaHHS TOINO. SIKIIO aMHICTIs 3a Taki 3JI0YMHU BCE X OyAe HajaHa, TO HOPMaMHU
MIXKHAPOJHOTO TYMaHITAPHOTO MpaBa MepeadadeHo, 1o 1HIN JepKaBd ad0 MIXHAPOIHI CyIOBi
YCTaHOBH MAlOTh TPABO BU3HATH TaKy aMHICTIIO HE3aKOHHOIO Ta MPHUTATHYTH BIAMOBIIHUX OCI0
10 BIIIIOB1AAJIBHOCTI.

o cTrocyeThes peaizariii mojioxeHs 1. 5 KoMIuiekey 3axo/1iB 11010 BUKOHAHHS MiHCBKHX
yroj Ta 3akoHy Ykpainu «[Ipo HemormymeHHs nmepeciiayBaHHs Ta TOKapaHHs 0Ci0-y4yacHHKIB TI0-
niit Ha Tepuropii Jlonerpkoi Ta Jlyrancekoi obmacteity, TO Taki € MpoOIEMaTHIHUMHU 3 OTIISIY
Ha Te, 10 B IIMX HOPMATHBHMX aKTaX 3MIIIAHO MOHATTS aMHICTii, MOMUIyBaHHS Ta 3BUILHCHHS
BiJl KpUMIHAIIBLHOI BiinoBinanbHOCTI. ToOTO BKazanuii Komrmiekc 3axo/iB nepeadauae oHOUACHE
3aCTOCYBaHHS PI3HUX 3a CBOEIO IOPUANYHOIO NMPHUPOAOI0 Ta (PopMOI0 pearizanii MpaBoBUX 1HCTHU-
TYTiB. YBa)KaeMo, 110 TaKUi 3aKOH, SIKUI nepeadayaruMe aMHicTiio ( B 1 MIXKHApOJHO-TIPABOBO-
My 3Ha4eHHI) JJIs y4acHHUKiB 30poiiHoro koH(uikty Ha Cxoni YkpaiHu, € MOKIMBUM JIUILE MTiCIs
BHECCHHS JI0 HBOTO CYTTEBHX 3MiH. Y TaKkOMy 3aKOHI CIIif Tepeq0adiTh Mepiof Yacy, 3a sSKUi
3aCTOCOBY€ETHCS TaKa aMHICTis, YMOBH 11 3aCTOCYBaHHS, HACHIIIKH MOPYIICHHS YMOB aMHICTIl Ta
3a0e3MeUeHHs BIINIKOIYBaHHS 30U TKIB TIOTEPITLIAM.
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HOA0 INTAHHSA NTPO BUSHAYEHHSA POJOBOTI'O
TA BUIOBOT'O OB’€EKTIB 3JIOYUHY, HEPEABAYEHOI'O CTATTEIO 351
KPUMIHAJIBHOT'O KOJEKCY YKPAIHU

VY cTarTi J0CHIKYIOThCS AUCKYCIHHI MUTAaHHS 100 BU3HAYEHHS POJOBOTO Ta
BUJIOBOTO 00’ €KTIB 3JI04UHY, nepeadadeHoro cT. 351 KpuminanbHoro kopekcy Ykpa-
iuu. [IpoananizoBaHO Cy4acHi MOIVISIIU HA CTPYKTYPYBAaHHS POJIOBOTO 00’ €KTa Tepe-
IIKO/DKAHHS isUTHOCTI HAPOJHOTO JeIyTaTa YKpaiHH Ta JelyTaTa MICIIeBOi pajiu.
OOrpyHTOBaHO BUCHOBOK, 1110 POJOBUM 00’ €KTOM 3JIOUUHY € rpyla CyCHiIbHUX Bif-
HOCHH, IO 3a0e3reuye 3arajJbHOBH3HAHE 3HAUCHHS, BIUIHB, JOBIPY IO ITyOIIYHOTO
YIpaBIiHHS Ta MyOIiYHOro iHGOPMYBaHHS (10 JIep)KaBHOI BJaJd Ta MICIIEBOTO ca-
MOBPSITyBaHHSI 3araJIOM, JI0 1X MPAIiBHUKIB, 10 00’ €THAHb TPOMAJISH 1 )KYPHAITICTIB).
BunoBuM 00’ €xTOM 31104MHY, IependadeHoro ct. 351 KpuminanbHOTro Kosiekey Ykpa-
1HH, € CYCITUIbHI BITHOCUHH, SIKi CTOCYFOThCS 3a0€31IeUeHHS aBTOPUTETY OpraHiB Jep-
’KaBHO{ BITaJM, OpPTaHiB MiCIIEBOTO CAMOBPSITyBaHH Ta IX OKPEMHUX MPEICTaBHHUKIB.

Knwuosi cnosa: pooosuil 06’ekm, 6udosuti 06’ekm, xiacugixayis oo’ exmis,
3NOYUH, CYCNINbHI 8IOHOCUHU, NEPEUKOONCAHHS, OISIbHICINb HAPOOHO2O denymama
Vxpainu, oisnvuicms denymama micyesoi paou.

B craree uccienyrTcsi TUCKYCCHOHHBIE BOMPOCHI B OMPEEICHUH POJOBOIO
Y BHUJIOBOTO OOBEKTOB MPECTYIUICHUS, TPETyCMOTPEHHOTO CT. 351 YronoBHOTO KO-
Jekca Ykpausbl. [IpoaHaM3upoBaHbl COBPEMEHHBIC B3VISAABI HA CTPYKTYPUPOBAHHE
POZOBOrO 0OBEKTA MPEMATCTBOBAHUS JACATEIBHOCTH HAPOAHOTO JIeNyTaTa YKpPauHbI
U JiernyTara MecTHOro coBeta. OO0OCHOBAH BBIBOJI, YTO POJAOBBIM OOBEKTOM IPECTY-
TUICHUS SIBIISICTCS TPYIIa OOIIECTBEHHBIX OTHOIICHNH, 00€CTIeUnBAIOIINX OOIICTIPH-
3HaHHOE 3HAYCHHE, BIUSHHE, TOBEPHE K chepe MyOIndaHOro YIpaBIeHHUs U MyOnnd-
HOTO WH(GOPMHUPOBAHUS (K TOCYIAPCTBEHHON BIIACTH M MECTHOMY CaMOYIIPaBICHUIO
B LIEJIOM, K MX pa0OTHHKAaM, OOBbECIMHECHUSM TPaXKIaH U KypHAIUCTaM). BUIOBbIM
00BEKTOM MPECTYIIICHHS, IPEAYCMOTPEHHOTO CT. 351 YTomoBHOTO KoZieKkca YKpauHsbI,
SIBIISIFOTCS OOIIECTBEHHBIE OTHOIIICHUS, Kacaroluecs odecreueHus aBTOpUTeTa opra-
HOB IrOCY/IapCTBEHHOM BJIACTH, OPTaHOB MECTHOTO CAMOYIIPABJICHHS U UX OTACIbHBIX
MpeICTaBUTEIICH.

Knrouesvie cnosa: pooosoui 00vexm, 610080l 00beKm, K1ACCUDUKayust 00beK-
moe, npecmynieHue, 0ouecmeenHble OMHOWEHUs,, NPENIMCMEO8AHUE, 0ESIMETbHO-
cmb HAPOOHO20 denymama YKkpaumwl, 0esimerbHOCmb 0enymanma MecimHio20 coO8emd.

The article considers speculative issues in determination of generic and special
objects of the crime under Art. 351 of the Criminal Code of Ukraine. The current
views on structuring of generic object of precluding of the activities of people’s
deputy of Ukraine and deputy of the local council are analyzed. The conclusion about
the generic object of this crime as a group of social relations that provides universally
recognized significance, influence, trust and respect for public administration and
public information (to state authorities and local self-government in general, to their
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staff, to associations of citizens and journalists) is substantiated. Special object of
crime under Art. 351 of the Criminal Code of Ukraine is social relationship that
concerns the authority of bodies of state power, local self-government and their staff.

Key words: generic object, special object, classification of objects, crime, life,
health, social relations, precluding, activity of people’s deputy of Ukraine, activity of
deputy of local council.

Beryn. Y Hayli KpuMiHaJIBHOTO MpaBa BUAUISIOTHCS YUCICHH KOHLICTIIT PO3YMIHHA 00’ €K-
ta 3mounHy': 1) 00’€kT 37M0unHy — 0coba (JromuHa), rpymna oci6 uu 11 (iX) cy0’eKTHBHE MPaBo
(I1. Kanmukos, 1. Kozauenko, 3. Heznamosa, I. HoBocboios, JI. deliepbax); 2) 00’ €KT 370UUHY —
npaBoBi Hopmu (JI. binorpuns-KoTnsipescbknii, M. Taranmes, 1. ®oiHuibKui); 3) 00’ €KT 37109H-
HY — I[IHHOCTI Ta COIliaJibHI YX MPaBOBi OJara (OXOPOHIOBaHI 32aKOHOM COIIadbHO 3HAUYII I[IHHO-
cTi, inTepecH, Omara) (C. I'appumr, O. KicrskiBebkwuid, @. Jlict, I1. MarumeBcbkuid, A. Haymos,
€. decenko, A. XyH); 4) 00’exT 310unny — npaBoBigHocunu (C. JIuxosa, JI. Menina); 5) 00’ekr
3II04MHY — 0XOpoHIoBaHI KpuminansHuM kogekcom (mani — KK) cycninbHi BinHocunu (B. babawi-
Ha, B. I'mictin, O. I'pya3yp, H. I'yroposa, B. Knumenko, M. Kopskancekuit, €. Jlamyk, M. Menb-
HUK, A. My3uka, b. Hikidopos, A. [TiontkoBcbkuii, A. Capuenko, A. Tpaiinin, B. Tariit ta iH.).

KoxHa i3 1[UX KOHIEMIIH PO3KpPHBAE TIEBHY CBOEPITHICTh PO3YMIHHS 00’ €KTa, 10 A€ BCE-
OiuHe yaBIEHHS PO Horo cyTHICTh. [IpoTe Ko/1Ha 13 HUX KOHIIETii He Moke OyTH BH3HaHa Oe33a-
MIEPEYHO MPABUIBHOIO Y Oe33arepeyHo XMOHOIO, 1 KOYKHA 3 HUX Ma€ MPaBo Ha ICHYBaHHS.

Opientytouncs Ha 3aBaanHs KK Ykpainu, skumu € npaBoBe 3a0e3Me4eHHsI OXOPOHH IPaB
1 cCBOOOM JIFOMUHM 1 TPOMAJSTHUHA, BIACHOCTI, TPOMAJICHKOTO TOPSIKY Ta TPOMAJICHKOI OE3IeKH,
JOBKIJUISL, KOHCTUTYIIHOTO yCTPOIO YKpaiHU Bif 3JOUYMHHUX TOCSTaHb, 3a0€3MEUCHHS MUY 1
0e3IeKH JIF0CTBA, MOYKEMO CTBEPIKYBAaTH, [0 3aKOHOABEIIb IIOCTABHB TIiJT IIPaBOBE 3a0e3IeueH-
HSI OXOPOHH JIOCUTH IUPOKUN CIEKTP PI3HOIUIAHOBUX YTBOPEHB, 00 €HATH SKI MOXKHA TUIBKH
3a JIOTIOMOTOFO KaTeropii CyCHiIbHUX BiTHOCHH.

OTXe, B OCHOBY HAIIOTO JIOCIIDKEHHS 00’ €KTUBHUX Ta Cy0 €KTUBHHUX O3HAK CKJIAJy 3J10-
ynny, nepegodauenoro cT. 351 KK Vkpainu, 3aki1agaeTbcss KOHICIIS pO3yMiHHS 00’ €KTa 3T0UHHY
SIK CYCHUIBHHUX BITHOCHH.

Jesiki muTaHHSA KPUMIHAIBHOI Bi/IMOBIIATBHOCTI 3@ TIEPEIIKO/PKaHHS AisITbHOCTI HApOHO-
ro Jenyrata YKpaiH 4M JeryTara MicleBol paau Oyinu MpeaMeTOM JOCITIKeHb TaKuX YYCHHX,
sk: I1. Aanpymixo, FO. Baynin, I1. Bepsin, B. /I3100a, M. Kyuesuu, M. XaBpoHiok, O. XapuTOHOB,
H. Spmum ta in. OgHak TUTaHHS PO BU3SHAYEHHS POJOBOTO Ta BUJIOBOIO 00’ €KTIB MEPEIIKOIKaH-
HS JSUTBHOCTI HAPOIHOTO JeTyTara YKpaiHu Ta AemyTara MiCIIeBOI paJy TaK i He MaJio HaJIe)KHOTO
BHCBITIICHHSL.

[ocTranoBka 3aBaaHHsi. MeTOIO CTaTTi € NOCTIHKEHHS O3HAK POIOBOTO Ta BHIOBOTO
00’ €KTIB MEPENTKOKAHHS JISUTbHOCTI HAPOJIHOTO JIeTTyTaTa YKpaiHu Uu JIenyTaTa MiclieBoi paJiu.

Pe3yabraTn gociimkenHs. TpaauiiiiHo B HayIli KpUMIHAJILHOTO TIpaBa POJIOBUM 00’ €KTOM
3JI0YMHIB BU3HAIOTH 00’ €KT 3JI0YMHIB, TepeadadeHnX okpeMnM posainoM Ocobmmsoi gactnau KK
Vkpainu. OTxe, SKIIO TOBOPUTH MPO POAOBHN 00’€KT MEPEIIKOKAHHS AISUIBHOCTI HApOIHOTO
JenyTara YKpaiHu Ta JermyTara MiClIeBOi paji, TO TaKuil 00’ €KT MOBUHEH BU3HAYATHCS B MEXKax
p- XV Ocob6nuBoi uactunu KK Vipainu, skuM nepen6adaeTsest BIANOBIIANBHICTD 32 3I0YMHU IPO-
TH aBTOPHUTETY OPraHiB JIep>KaBHOI BIIaJM, OPraHiB MiCIIEBOTO CAaMOBPSAyBaHHA, 00’ €IHaHb IPO-
MaJsIH 1 3JI0Y4MHH TIPOTH JKYPHATICTIB. [HaKIe KaXXy4H, BiTHECEHHS 3aKOHOJABIIEM JIOCIIKyBa-
HOrO 37104nHy 110 p. XV OcobnuBoi yactunu KK Ykpainu 3yMoBITIO€ JOT1KY BU3HAYEHHS POJOBOTO
00’€KTa IBOTO 3II0YHHY.

! TIeBHMM YMHOM TaKa KiIacU]iKaIlis KOHIENIIH po3yMiHHS 00’ €KTa 3JI04MHy HaBOAUTHCS B IIpansix B. baGaniHoi,
O. I'pyasypa Ta iHmmx BueHux. babanina B. KpuMiHanbHa BiOBIIANBHICTE 32 3aMIICHHS B HEOE3MEIli: IUC. ... KaH/.
topuz. Hayk: 12.00.08. Kuis, 2010. 237 c.; I'pyasyp O. KpuminansHo-npaBoBa xapakTeprcTHa IpoBoKallii xabapa: Jiuc. ...
kauz. opua. Hayk: 12.00.08. Kuis, 2011. 229 c.




ITIPABO I CYCIIIJIbCTBO Ne2/2018

3azHaunmo, mo p. XV Ocobmuoi yactuau KK Yikpaiau 2015 p. 1OMOBHEHHH CTATTAMU
PO BIJMOBIJAIBHICTH 3 3JIOYMHU MPOTH KYPHAJICTIB, a caMa Ha3Ba PO3JTYy 3a3Haja IEeBHOTO
po3umpenHs. Tak camo 3a3HaB pO3IIMPEHHS 1 pOJOBUH 00’ €KT WX 37I04MHIB. 30KpeMa, 710 BHECEH-
HS BIIIOBITHUX 3MiH POAOBHH 00’€KT 37M04MHIB, nependadeHux p. XV Ocobmusoi vactuan KK
VYkpainu, BU3HAYABCS K BIIHOCHHH MK OpraHaMHy yIpaBIIiHHS — 3 OJHOTO OOKY, i rpoMaisTHaM1 —
3 APYroro, siki BUHHUKAIOTh y 3B 513Ky 31 3/iHCHEHHAM aaMiHICTPAaTHBHO-PO3NOPAAUNX (DyHKIIIH
y MeKax B3a€MHHUX IIpaB Ta 000B’A3KiB i 3a0€31euyi0Th HOPMaJIbHY JTisUIbHICTh OPTaHiB Aep>KaBHOT
BJIaJl1, OPT'aHiB MIiCIIEBOTO CaMOBPSAyBaHHs i 00’ €IHaHb IPOMAJISH i1 Yac peanizamii gep>kaBHO-
ro OymiBaunTea [1, c. 515; 3, ¢. 397; 5, c. 13].

Haromicts 1. laBu1oBHY CTBEP/DKYE, 10 POJOBHI 00’ €KT 37I0YHMHIB, TependadeHux y p. XV
Oco6mmBoi wactau KK, HEe MOKHA 3BeCTH IO aBTOPUTETY OpraHiB AEp>KaBHOI BIaIH, Miclle-
BOTO CaMOBpsIITyBaHHsS I 00’€HaHb T'POMAJSH, aJDKE 3a JOMOMOTOI HOPM BKAa3aHOTO PO3ILTY
3aKOHOJIaBEIlb OXOPOHSE SIK CYKYITHICTh YCIX BHJIIB JISUTBHOCTI JiepKaBH (JIep:KaBHE YIPaBIiHHS
B IIIMPOKOMY MOTO PO3YMiHHI), TaK 1 isSUTBHICTh HEJICPKABHUX YTBOPIOBAHb 1 MisTIBHICTh OKPEMHUX
TPOMAJISTH, sIKa 3IIHCHIOETHCS 3 METOO peaizaiii myOmiyHuX (3arajJbHuUX) iHTEpeciB (IpOMajIChKe
ynpasiiaas). ToMy 3a poIoBuil 00’€KT 370YMHIB, CKJIAAN SKHUX nependadeHi B posaini XV Oco-
6mmBoi wactunu KK, aBTOp posmisngae Tak 3BaHe «ITyOJiuHe YNMpaBmiHHS». Y 3B’S3KY 13 UM i
MIPONOHYETHCS 3MIHUTH Ha3By p. XV OcobnuBoi yactian KK 1 BukiacTu i Sk «3104MHU MPOTH
HOPSIKY MyOIiYHOTO yIpaBliHHI [4, ¢. 9].

Ha namry nymky, mosuuist 1. JlaBugoBud € HalO1IbII JIOTIYHOIO Ta TAaKOO, IO Pi3HOOIY-
HO BPaxOBY€ CYTHICTb 1 3MICT 3JI0YMHIB, BigHeceHux 10 p. XV OcobnuBoi yactuau KK VYkpai-
HH, a OT)KE, BPaXOBY€ MOXUIMBI IPOSIBU (BapiaHTH HAsIBHOCTI) pOIOBOro 00’ €KTa IIMX 3JI0YHHIB.
st mo3miris miaTBepmkeHa i yxBaneHHsM 3akoHy Ykpainum Ne 421-VIII Big 14 TpaBus 2015 p.
«I1po BHECEHHS 3MiH 10 ACIKIX 3aKOHOIABUHX aKTiB YKpalHH 100 ITOCHIICHHS TapaHTiil 3aKOH-
HOT MpodeciiHOT MISUTBHOCTI KYpPHATICTIBY [6], SKMM 3aKOHOJIABEIb Iependauae CreliaibHi
HOPMHU TPO BiAMOBIABHICTh 32 TIOCSTaHHS HA )XypHAIICTa y 3B 3Ky 3 Horo npodeciiiHoro mi-
SIBHICTIO.

OTXe, BUIIPABIaHUM € PO3IIMPEHE PO3YMIHHS POJOBOTO 00’ €KTa 3JI0UMHIB, TIepeI0adyCHUX
p. XV OcobnuBoi yactuan KK VYkpainu, i HEMOXKJIHMBICTE OTOTOKHEHHSI HOTO TiJIBKH 3 BiJHO-
CHHaMH IOZ0 TOPSAAKY 3AIMCHEHHS aJMiHICTpaTUBHO-po3nopsauux (yHkiii. LlinkoM noridHo,
10 TaKUi 00’ €KT Mae OXOIUTIOBATH HA0AraTo LIMPINE KOJIO CyCHiIbHUX BiTHOCHH, HE TUIBKU CaM
MOPSAAOK peaiizauii (3A1iicHeHHs ) aAMiHICTPAaTUBHO-PO3NOPSIAYNX (PYHKIIH Y1 NOPSAKY B3aEMOIii
OpraHiB JIep>KaBHOI BIIaJM, OPraHiB MIiCIIEBOrO CaMOBPSyBaHHS Ta IPOMaJICBKOCTI (OKpeMux ¢i-
3UYHHX a00 FOPUIUYHUX OCi0 M iX 00’ emHaHb). Takuil 00’ €KT Ma€ MICTUTH CYCIIUIbHI BITHOCHHU
y cepi Hy6ﬂ1‘{HOFO YIpaBIiHHS H y C(bep1 Hy6ﬂ1‘{HOFO 1H(POPMYBaHHSI, 10 OXOILTIOE SK JisiTb-
HICTD opraHlB JIePAKABHOI BIaH i OpTraHiB MICIIEBOTO CaMOBPSIYBaHHS, TaK i OKpemy (He 3aBxk-
IV TIOB’s13aHY 3 MISUTBHICTIO OPTaHIB BIAIX YU MICIICBOTO CAMOBPSIAYBAHHS) MiSUTBHICTE (Qi3HIHIX
YU IOPUINYHUAX 0Ci0 abo iX 00’eaHaHb. Hanpukian, MisUTbHICTH KYPHAICTIB HE IMOB’SI3YETHCS
3 IMyONiYHUAM YTPABIIHHAM, a TAaKOK HE 3aBXKM TIOB’S3y€ThCS 3 NISIIBHICTIO OpraHiB BiIald 4H
MICIIEBOTO CaMOBPSAYBaHHS, MPOTE TAaK UM 1HAKIIEC CTOCYEThCs peaiizamii QyHKIT myOmigHOrOo
iH(pOpPMyBaHHS.

Adnie nieif poj1oBHid 00’ €KT HE 3BOIUTHCS 1 HE MOXKE 3BOJJUTHCS JI0 CAMOT'0 TIOPSIKY peatizarii
(3niiicHeHHS) Ci1y>k00BOT AiSIBHOCTI, OCKUIBKM OCTAHHS IPyIa CYCHUJIBHUX BITHOCHUH € OKPEMHUM
POIOBUM 00’ €KTOM (POJIOBUM 00’ €KTOM 3JI04uHIB, niepeadadeHux p. X VII OcobnuBoi wactuau KK
VYkpainu). Y upomy 3B’ 3Ky BUHHKA€E TAKOXK MUTAHHA PO 3MICT 1 3HAYEHHS aBTOPUTETY 5K CKJIAA0-
BOI YACTHHU POIOBOT0 00’ €KTa 3M0UMHIB, ependadeHux p. XV Ocobnusoi wactuau KK Ykpainy,
a TaKoX TIPO TTOBHOTY Ha3BH OCTaHHBOTO.

CJ0BO «aBTOPUTET» B YKPAIHCHKIA MOBI pO3YMi€ThCS sIK: 1) 3araibHOBH3HAHE 3HAYCHHS,
BIUIMB, ITOBAKHICTH (0COOM, OpraHizailii, KOJISKTHBY, TEOPii TOIIO); 2) TIPO 0CO0Y, IO KOPUCTYETHCS
BILJIMBOM, [TOBAror0, 3aCiIyroBy€e OBHOTO JIoBip’s [7, ¢. 14]. Ha miii migcrasi, a TakoXX BpaXxoBYFO-
gy Ha3By p. XV OcobnuBoi yactnau KK Vkpainu, ponoBuit 00’€KT BKa3aHHUX 3JI0YHHIB IIOBUHECH
BU3HAYATHCS HE SIK TOPAJOK 3AIMCHCHHS MyOIiYHOTrO YHpaBIiHHS 4YH IyOIiqHOTO iH(pOpPMyBaH-
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Hs, a SIK 3araJIbHOBH3HAHE 3HAUCHHSI, BILTUB, IOBAXKHICTh TAKOTO YIPABITIHHS 200 1H)OPMYBaHHS.
[TosicHtO€THCS TIe THM, o Ha3Ba p. XV Ocobmusoi yactunan KK Ykpainu chopmynboBana came
SIK «3JI0YMHU TPOTH aBTOPHUTETY OPTaHiB ACP>KABHOI BJIa 1, OPTaHIB MiCIICBOTO CAMOBPSAYBAHHS,
00’€eHAaHb TPOMAJISH Ta 3IOYHHHU TPOTH XKYPHAIICTIB». ToMy HOCHIBHE pO3yMiHHS Ha3BU PO3LTY
Ta BU3HAYCHHS Ha Iill OCHOBI POIOBOTO 00’ €KTa 3JI0Y4MHIB 00OB’I3KOBO MPUBOIUTH 10 BUCHOBKY,
10 TaKUM 00’ €KTOM € He MOPSAIO0K 31iCHEHHS BiJNOBITHOI IiSIIBHOCTI, a caMe aBTOPUTET Tiepe-
JIYEHHUX OpTaHiB.

Be3ymoBHO, Taka Mo3uIIis 34a€ThCS ACLIO TUCKYCIHHOIO Ta HEMOBHOIO, OCKUIBKH IpUpoa
JeSIKUX 3JI04MHIB, nepeadadeHux p. XV Ocobnusoi yactunu KK Ykpainu, cBiguuTh, 0 B Ailic-
HOCTI TIOCSITaHHsI 3a3HAIOTh HE TUTBKU CYCIUTbHI BIIHOCHHU IIOJ0 aBTOPHUTETY (3arajJbHOBH3HAHE
3HAUCHHsI, BIUTUB TOBKHICTH) OPraHiB Jep>KaBHOI BIAJH, OPTaHIB MiCIIEBOTO CaMOBPSTyBaHHS
i 00’eTHAHB TPOMAJISH, ajie W CYCIiIbHI BIIHOCHHH MO0 CAMOTO MOPSAKY 3MiHCHEHHS (DYHKIIH
BIJIMOBITHUMH OpraHamu i 00’ eTHaHHSIMH. Tak, HaNpPUKIIaJI, OIip MPAIiBHUKY ITPABOOXOPOHHOTO
oprany (ct. 342 KK Ykpainu) nopymiye He TUIbKH CYCITUIBHI BIJIHOCHHH IIOJIO BIUTMBY Ta MOBaX-
HOCTI ITLOTO TIpaIliBHUKA Ta IPABOOXOPOHHOTO OPraHy 3arajioM, aje i CyCriJibHi BIJIHOCUHH OO
TOPSITY 3IMCHEHHS CAMUX TIPABOOXOPOHHMX (DYHKITIH.

OnHak Taka cuTyalis HasBHA JAJIEKO HE B YCiX CKJIaax 3JI0YMHIB, mependaueHux p. XV
Oco6muBoi wactuan KK VYkpainu. Hanpuknan, BunHEeHHS 3710unHy, nependadeHoro cr. 338 KK
VYkpainu («Hapyra Haj Aep>KaBHHUMH CUMBOJIAMK»), HE CIPUYMHSE TIOPYLICHHS Ta HE CTBOPIOE
3arpo3u MOpPYyIIEHHs CYCHiIbHUX BIIHOCHH OO 3AIMCHEHHS MOPAAKY MyOJi4HOTO YIpaBiiHHS.
HatomicTb Taki cycnijibHO HeOe3MeuHi JiSTHHS MOPYIIYIOTh caMe aBTOPUTET (3arajibHe BU3HAHHS,
MOBa)KHICTB) JICPIKABHOI BIAIU 3arayioM abo OKPEMOro OpraHy ICp>KaBHOI BIIAJU YU MiCIEBOTO
CaMOBPSIIYBaHHSI.

BiamoBiiHO 10 3a3HAYEHOT0, POJIOBUM 00’ €KTOM 3JIOUHHIB, BITHECCHHUX JI0 OKPEMOTO PO3/Ii-
ny OcobmmBoi yactran KK Ykpainu, Ha Ham monis, Tpeda BU3HABATH TPYITy CYyCIUTBHUX BiJHO-
CHH, sIKa 3a3Ha€ a00 MO)Ke 3a3HABATH MMOPYIICHHS B pa3i BUMHEHHS KOKHOTO 31 3JI0YMHIB, BKa3aHUX
Y BIAMOBITHUX pO3/iiax.

OTxe, pomoBuii 00’eKT 37m04nHIB, mependadeHux p. XV Ocobmmoi yactuan KK Vkpai-
HU, Ha HAllly JIyMKY, MPEICTABICHUI TPYIO0 CYCHIBbHUX BIIHOCHH, IO 3a0€3MEeUYYIOTh 3aralb-
HOBH3HAHE 3HAYCHHS, BIUIMB, JIOBIpY 10 MyOIIUYHOTO yNpaBiHHA Ta MyOIiUYHOTO iH(OPMYBaHHS
(o nmepxaBHOT BIAJAM Ta MICIEBOIO CAMOBPSIYBaHHS 3arajoM, JI0 OPTaHiB Jep>KaBHOI BIaau Ta
MICIIEBOTO CaMOBPSIyBaHHA, 10 00’ €JHaHb TPOMAJISH 1 )KyPHAIICTIB).

1o >k cTocyeTbes Ipyroi Tpynu CyCHUIbHUX BITHOCUH Y cepi mopsAAKy 3niHCHEeHHs (pealti-
3arii) myOIiYHOTO YIpaBIiHHS i IHPOPMYBaHHS, TO BOHH MOXYTh OyTH JOIATKOBUM HEOOX1THUM
a00 momarkoBUM (haKyIIbTaTHBHUM 00’ €KTOM OKPEMHX 3JI0UHHIB, Tependadenux p. XV OcodnnBoi
yactuan KK Ykpainn.

BoOauaeTbes, 0 TakWi MAXiA 10 BU3HAYCHHS POJOBOTO 00’ €KTA 3JI0YMHIB, TIepeadaueHIX
p. XV Oco6muroi yactnau KK Ykpainu, no-miepiie, BpaxoBy€e 0COOIMBOCTI HA3BH IIBOTO PO3IILTY,
a T0-JIpyTe, Ja€ MOXKIIUBICTh BIJIMEKYBaTH POJAOBUI 00’ €KT 37I04HHIB, epeadaueHux p. XV Oco-
6mmBoi wactuau KK Ykpainu, Bix pomoBoro o6’ekra 37104nHIB Y chepi cayk00BOi TisNTBHOCTI Ta
npodeciitHol AiANBbHOCTI, TOB’A3aHOI 3 HAAAHHSIM MyOTIYHIX MOCIYT.

BonHouac BU3HaueHHs POAOBOTO 00’ €KTa Kpi3h MPU3MY CYCHUIBHUX BiJTHOCHH, IIO 3a0e3-
MeYyIOTh 3arajJbHOBU3HAHE 3HAYEHHSI, BIJIUB, IIOBAXKHICTH, JAOBIPY A0 MyOIiYHOTO YIIPaBIiHHS Ta
myOniyHoro iH(OpMyBaHHS, MOPYLIY€e MUTAHHS JOLIBHOCTI BCTAHOBJIEHHS BiANOBIZAbHOCTI
3a okpemi 3mounHH B p. XV Ocobnusoi uactuau KK Ykpainu. Hacamnepen iaeTbes mpo 37104KHH,
nependaveHi cT. cT. 354, 355, 360 KK Ykpainu, sIKi 10 CyTi MEHIIIOKO MipOIO MTOCATAIOTh HA BKa3aH1
CYCHUIBbHI BIIHOCHHH Ta MEPeIyCiM IiJl 3arpo3y MOPYIIEHHS CTaBJIATh aOCONIOTHO 1HINI TPYIH
CYCHUIBHUX BIJTHOCHH: 1) MOPSIOK 3IMCHEHHS HECITYXK00BOT JISUTBHOCTI NpalliBHUKAMH IT1IIPH-
€MCTB, YCTAHOB UM OpraHi3alliif; 2) CyCHiibHI BITHOCHH Y c(epi BIACHOCTI.

[Ipomorxyroun anami3 o3HaK 00’ €kTa 3704nHy, iepeadadeHoro ct. 351 KK Vkpainu, BapTo
MIEPEUTH IO PO3MIISAY BUIOBOTO 00’€KTa. BHpIOBHIT 00’ €KT MH PO3yMIEMO SIK BY)KYY 3a 3MICTOM
TPYIy CyCIIUTBHUX BiTHOCHH Y MEXKaX OTHOTO POIOBOTO 00’ €KT, sIKa 00’ €JHy€ MOI0HI (OAHOPIIHI)
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CYCITUTBHI BITHOCHH, sIKi 0X0poHsFoTbess KK YkpaiHu 1 MOXKyTh 3a3HaBaTH MOCSATaHHS B pasi CKO-
€HHS 3JI0YMHIB TICBHOTO BHTY.

3a TaKuX YMOB 3MiCT BHJIOBOTO 00’ €KTa 3JI0YHHIB J]a€ MOKITUBICTh OUTBII TOYHO BU3SHAYUTH
CYTHICTh 3JIOYMHHOTO TOCSITAHHS Ta MOTO CIPSMOBAHICTh HA BiJNIOBIJIHI CYCITIJIbHI BiJHOCHHH,
a OT’Ke, MOJETTIYye MPAKTUKY paBO3acTOCyBaHHs. Ha 1iif mincTasi B Haylli KpUMiHAIBHOTO MIpaBa
OOIPYHTOBYEThCA AyMKa PO AOLIBHICT 1 HEOOXiHICTh OOY0BH cucTeMr OCcOOIMBOT YaCTHHH
KK Vkpainu came 3 ypaxyBaHHSIM MOJ0KEHb BUJJOBOTO 00’ €KTa 3I0YHMHIB. 30KpeMa, Ha 11¢ 3BepTae
yBary M. XaBpOHIOK y CBOEMY JHCEPTALIHHOMY JOCHIKEHH1, CTBEPIKYIOUH, 10 TIO3UTUBHUM €
JIOCB1/1 3aKOHOJIABIIIB KpaiH KOHTUHEHTaJIbHO1 €BpomnH, sikuil nepeadayae popmyBanHs OcoOnuBoi
YACTUHH HE TUTBKH 3 YPaxyBaHHSIM POIOBOTO, aji¢ i 3 ypaxyBaHHIM BHIOBOTO 00’€KTa. Y IbOMY
3B’s13Ky BUCHHH MTPOTIOHYE ycepeauHi po3ainiB Ocobmmpoi yactuan KK Yikpainu BUIUIATH TiIpo3-
JILIH — 3aJIeXKHO BiJ BUI0BOro o0’exra [8, c. 348].

OTXe, BUNPABIaHUM € BHUIIJICHHS BUJIOBOTO 00’ €KTa MEPEIIKOKAHHS JTisUTbHOCTI HApOI-
HOTO JienyTara YKpaiHu Ta JienmyTara micieBoi paau. Boayaerbes, 110 Takuid 00’ €KT € YaCTHHOIO
ponoBoro 00’ekTa 3104nHIB, ependadeHux p. XV Ocobnusoi yactuan KK Ykpainu, Ta noBuHeH
BU3HAYaTHCA B Or0 Mexax. Kpim Toro, BUIOBHIA 00’ €KT aHATI30BAHOTO 3JI0YMHY Mae OyTH Bif-
MIHHHUM BiJl 1HIIUX BUJOBUX 00’ €KTIB, IO BUALISIOTHCS B MEXKaX OKPECICHOTO POJIOBOTO 00’ €KTA.
OO60B’A3KOBICTh HAIBHOCTI TAKOTO 3B’A3KY 3 POJJOBUM Ta iHIIMMU BHJIOBUMH 00’ €KTaMH 3a3HAUae
Takok B. MelIbHHUKOBA, sIKa CTBEPIKYE, 10 BUAOBUN 00’ €KT — Iie Tpyna OAHOPITHUX CYCHUIbHUX
BiTHOCHH, B3a€MOIIOB’I3aHa 3 1HIIUMU OAHOPITHUMH CYCIUTbHUMH BIIHOCHHAMHU B MEXaX PoJio-
BOro o0’exra [2, ¢. 113].

I3 porO BHILIMBAE, IO BHIOBUM 00 €KTOM 31oumHY, nependadeHoro ct. 351 KK Vkpai-
HH, TpeOda BHU3HABATH CYCIUIGHI BIIHOCHHH, SIKi CTOCYIOTBCS 3a0€3IICUeHHs aBTOPUTETY Opra-
HIB JIep)KaBHOI BIaIU, OPTaHIB MICIIEBOTO CAMOBPSIYBAaHHS Ta IX OKPEMHX IIPEICTaBHUKIB.
B ocHOBY Tako1 MO3uIIii 3aKIIaIa€ThCsl CIPSIMOBAHICTh JTisiHB, ependoadeHux ct. 351 KK Ykpainu.
Tak, BkazaHa HopMa Tiepea0dadae BiANOBITAIBHICTh 32 HEBUKOHAHHS BUMOT HapOJHOTO JeIyTara
VYkpainu uM Jienyrara MicIeBoi paau, koMiteTiB BepxoBHoi Pagu YkpaiHu yu THUMYACOBHX CITiJI-
yux koMiciit BepxoBHoi Pagu Ykpainm, a Takox 3a CTBOPEHHS IITYYHUX HEPEIIKO/ B iXHil poOOTi
abo HamaHHA M 3aBiOMO HempaBauBoi iHpoOpMarlii. Bee e 3yMOBIIIOE MOPYIICHHS CYCIIIBHUAX
BIJTHOCHH, SIKi CTOCYIOThCS 3a0€e31edeHHs 3arajJbHOBU3HAHOTO BILIMBY, IOBIPH Ta MMOBAru JI0 opra-
HiB JIep>KaBHOI BJIaJi, OpPraHiB MiCLIEBOTO CaMOBPSIyBaHHA Ta 1X MpencTaBHUKIB. Takuii BUIOBHMA
00’ €KT, Ha HAIly YMKY, OXOIUTIO€ CyCIiJIbHI BITHOCHH LI0AO0 3a0€3MeueHHs aBTOPUTETY OyIb-sIKUX
OpTraHiB JAep:KaBHOI BIIAIH YU MiCLIEBOTO CAMOBPSIAYBAHHS Ta OyIb-sIKHUX iX MPEICTaBHUKIB. 30Kpe-
Ma, TAaKUil BUJOBUH 00’ €KT Oy/ie XapaKTePHUH 1 IJIs1 3I0YHHIB, TIepe0adeHuX CT. CT. 343345, 347,
348, 349, 351-1 KK VYkpainmu.

['OOBHUM 3aNUIIAETHCS TE, MO BKa3aHUH BHIOBUI 00’€KT, 3 OJHOTO OOKY, € YaCTHHOIO
pOIIOBOTO 00’€KTa 3JIOUMHIB, mependadeHnux crartsaMu p. XV OcobnuBoi yactuan KK Vipainu,
a 3 THIIOTO — € BIIMIHHUM BiJl 1HIIUX BUJIOBUX 00’ €KTiB. Tak, OKpecIeHni BUIOBHI 00’ €KT 0XO-
TUTFOE TIEBHY YaCTHUHY CYCIIJIbHHUX BIJHOCHH, SIKi CTOCYIOTBHCSI TUTBKH 3a0€3IICUCHHS aBTOPHUTETY
OpTaHiB ACp>KaBHOI BIIAAM, OPTaHiB MICIIEBOTO CAMOBPSTyBAaHHS Ta IX MpeACTaBHUKIB. BogHouac
BUJIOBUM 00’ €KTOM HE OXOILTIOIOTHCS CYCHIIbHI BITHOCHHHU II0JI0 3a0€3IICUeHHs aBTOPUTETY I'PO-
MaJICBKUX (pOopMyBaHb, IePkKAaBHOI BIAAM 3arajioM 1 myoniunoro iHpopmyBaHHs. Came 1€ 1 Biapis-
HSI€ PO3TIISAYBaHUM BUIOBHI 00’ €KT BiJl pOJJOBOTO 00’€KTa LUX 3JI0YHMHIB 1 BiJ| IHIIUX BHUAOBUX
00’€KTiB.

BucHoBku. Ha nijcraBi BUBUEHHS O3HAK 00’ €KTa, HOTEPIILIOro Ta MpeAMeTa CKiaLy 37104u-
Hy, nependadenoro ct. 351 KK Ykpainu, moxkeMo chopMytoBaTH Taki y3araJibHeHHs: 1) ponoBUM
00’€KTOM 3JIOYHHY € Tpyla CyCIUTbHUX BIZHOCHH, IO 3a0e3Meuye 3aralbHOBH3HAHE 3HAYCHHS,
BIUIMB, JIOBIpY, TOBAry JI0 MyOJIIYHOTO YIPABIIHHS Ta MyOIIYHOTO 1HPOPMYBaHHS (110 IepKaBHOI
BJIaJIM Ta MICIIEBOTO CaMOBPSIyBaHHsI 3arajioM, 10 OPTaHiB JICPXKABHOI BIaJIM Ta MICIIEBOTO Ca-
MOBpSITyBaHHS, 10 00’ €JIHaHb TPOMAJISIH 1 KYPHAIICTIB); 2) BHIOBUM 00’ €KTOM IIHOTO 3JIOUHHY
€ CYCITUJIbHI BIJTHOCHHH, SIKI CTOCYIOTHCSI 3a0€3IICUCHHS aBTOPUTETY OPTaHiB JICPKABHOI BIIAJIH,
OpTaHiB MICIICBOTO CAaMOBPSAYBaHHS Ta IX OKPEMHUX MPEACTAaBHUKIB.
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3ATAJIBHOCOULIAJIBHE 3AITOBITAHHSI KOPYIIIAHAM 3JIOUAHAM,
O BUUHAIOTHCSA NI YAC 3AIMCHEHHA MUTHUX NPOLEAYP

VY crarTi BU3HAYCHO IDIIXH Ta 3aXOAM 3arallbHOCOLIATBHOTO 3aro0iraHHs KO-
PYIIIHHAM 37I09MHAM Y MHTHIH cdepi. Hamano HaykoBi pexoMeHmarii momao pedop-
MyBaHHsSI MUTHO{ CUCTEMH 332 MIKHAPOIHUMH CTaHIapTaMU OC3IEKH i IMPO30POCTi,
CTBOPECHHS YMOB JUIS JIETAJIbHOTO BEJCHHS 30BHIIIHLOCKOHOMIYHOI AisTbHOCTI, 00-
IPYHTOBAHO HEOOXIJHICTh 3alPOBAJKCHHS HAI[IOHAIBHOT CHCTEMH JIOOPOYECHOCTI,
a TakoX c(hopMysIbOBAaHO MEXaHi3MH TOJIOIAHHS MUTHOTO IaxpaicTBa, KOHTpaOaH-
JIV T4 THIIAX HETaTUBHUX SIBUIIL, TIOB’SI3aHUX 13 KOPYIIIIEFO.

Knrouosi cnosa: erekmponna mumuuys,, npogecitina 000poyecHicmy, aAHMUKO-
PYRyiliHa noaimuxa, npo3opicms MUMHUX npoyeoyp.

B crarbe onpeseneHsl MyTH U MEphI 00IIeCONNANBHOTO MPEAYIPEKIACHUS KOP-
PYIIMOHHBIX MPECTYIICHUH B TaMOXkeHHOU cdepe. [logansl HayuHbIE pEeKOMEHIA-
UM OTHOCUTEIBHO Pe(hOPMUPOBAHUSI TAMOKEHHON CHCTEMBI MO MEXKIYHAPOAHBIM
CTaHAapTaM O0E30IaCHOCTU U MPO3PAuyHOCTH, CO3JaHMS YCIOBUM ISl JEraabHOI
BHEIIIHEAKOHOMHUUECKOH e TeIbHOCTH, 000CHOBaHA HEOOXOAUMOCTh BHEJIPEHUSI HA-
LUOHAJILHON CUCTEMBI JOOPOAEATENBHOCTH, a TAKXKe C(OPMYIUPOBAHBI MEXAHU3MbI
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MIPEOIONICHHST TAMOKEHHOTO MOIIICHHUYECTBA, KOHTPAOAHABI M IPYTUX HETaTHBHBIX
SBJICHUM, CBSI3aHHBIX C KOPPYIILIUEH.

Kniouegvie cnoesa: snexmponnas mamodics, npogeccuonanvhas 0o6pooemens-
HOCMb, GHMUKOPPYNYUOHHAS NOTUMUKA, NPO3PAUHOCb MAMOICEHHBIX NPOYedyp.

The article identifies the scales and measures of the general social prevention of
corruption crimes in the customs sphere. It is provided scientific recommendations
on reforming the customs system and transparency, creation of conditions for legal
conducting of foreign economic activity, grounded the necessity of introducing a
national integrity system, and also formulating mechanisms for overcoming of
customs fraud, smuggling and other negative phenomena, associated with corruption.

Key words: electronic customs, professional integrity, anti-corruption policy,
transparency of customs procedures.

Beryn. MutHa cdepa 3aiimae miaupyrodi MO3uIlii Ta piBHEM 1 TeMITaMU TOITUPEHHS KO-
pymiii Ta ii 3TOYMHHUX MPOSBIB. YIPOJIOBXK 0ararb0oX pOKiB JepKaBa HAMAra€ThCs BUPIIIATH IO
pooJeMy 3yCHIISIMH NTPABOOXOPOHHHUX OPraHiB, OHAK BiJUyTHOTO MOKPANICHHS KPUMiHOTEHHOT
CHTYyaIlii oci He crocTepiraeTbes. HaromicTs cBiTOBHIT TOCBLA MpOTHAiT KOPYMIIii B MUTHIN chepi
CBIIYMTH NTPO HEOOX1THICTh YAOCKOHAJICHHS YIPaBIiHHI MUTHUMHU OpraHaMH, 3MiHH MUTHOI MOJTi-
THUKH, [iABUIIEHHS IPO30POCTi pOOOTH MUTHUX OPTaHiB, HAJIATOMAXKEHHS MAPTHEPCHKHUX BiIHOCUH
13 Oi3HEC-CTPYKTypaMH.

IHocTanoBka 3aBaanHsA. MeTOIO CTAaTTi € BU3HAYEHHSI IUIAXIB 13aX0/1B 3arajJbHOCOLIaIbHO-
IO 3amo0IiraHHs KOPYMIITHAM 3JI09MHAM, 110 BUMHSIOTHCS IIiJT Yac 3AIHCHEHHS MUTHAX TPOLICAYP.

Pe3ysnbTaTn gociaimkeHHsl. 3arajibHOCOIaNbHE 3arO0IiraHHsS KOPYIIIHHUM 3JIOYHHAM
y cdepi 3MIHCHEHHS MUTHUX MPOLEAYP MoJsrae y peopMyBaHHI MUTHOI CHCTEMH 32 MIXKHAPOI-
HUMH CTaHJIapTaMu OC3MEKH i TPO30POCTi, CTBOPCHHI YMOB JIJISI JIETaJIbHOTO BEJICHHS 30BHIIIHBO-
E€KOHOMIYHOI JIISTTPHOCTI, 3aIPOBAKCHHI HAIlIOHAJILHOI CHCTEMH JOOPOYECHOCTI, & TAKOXK 3MEH-
IICHHI PO3MIpPiB MUTHOTO IaXpaicTBa, KOHTPAOAH/IM Ta IHIIMX HETATUBHUX SIBHII, TOB’s3aHUX
i3 Kopymmi€ro. 3arajdbHOCOIIATIbHE 3aM00iraHHs KOPYNLIHHUM 3704MHaM y cdepi 31iHCHEHHS
MUTHHX MPOIEYp MPOMOHYEMO MPOBOJUTH 32 TAKUMH CTPATCTIYHUMU HANPSMaMHU: 3a0e3nedeH-
HSl CMAno20 eKOHOMIYHO20 PO3BUMKY U AKMUBI3ayii 306HIUHbOI MOP2I6I;, CUCMEeMHOI peani3ayii
AHMUKOPYNYIUHOL NOTIMUKU 0epiHcasi; pehopmys8anHs 0epicasHoi MUMHOL cnpasu il YnpasiinHs
MUMHUMU OP2AHAMU; POPMYBAHHA KYIbMYPU 00OPOUECHOCH] MA He2AmUEHO20 CIMABIeHHs 00 KO-
Pynyii' y cycninbCmei.

3a HampsMOM 3a0€3MEUCHHS CTAIOT0 SKOHOMIYHOTO PO3BHUTKY i aKTHBI3aIil MIKHAPOITHOL
TOPTIBIII HEOOXITHO BKUBATH 3aXOIH, CIIPSIMOBAHI Ha CTBOPEHHS CIPUSTIMBHX YMOB JJISI JICTAb-
HOTO BEJICHHS 30BHINTHBOECKOHOMIYHOI JISUTBHOCTI Ta IMiIBUIIICHHS KOHKYPEHTO3IaTHOCTI TOBapiB
1 TIOCJIYT Ha 30BHIITHHOMY PHUHKY, 3aIIPOBAJKCHHS TIOJITUKH TIPO30POCTi Y cepi 30BHIMHBOT TOP-
TiBJII, 3aXUCT EKOHOMIYHOI KOHKYpEHIIii. Jlo 3aX0/iB CTUMYJTFOBaAHHS JICTaIbHOT 30BHIIIHEOCKOHO-
MIYHOT JISUTBHOCTI 1 JOOPOBUILHOTO JJOTPUMAaHHS BUMOT ITOJJATKOBOTO Ta MUTHOTO 3aKOHOJIABCTBA
Cy0’eKTaMu MUTHHUX MPABOBIIHOCHH BiJIHOCHMO TaKi, SIK: 3SMEHIIICHHS TIOJaTKOBOTO HaBaHTaKEH-
HS 1 (picKaIbHOTO THCKY Ha Cy0’€KTiB 30BHiMIHbOCKOHOMIUHOI AistmpHOCTI (3E/I); 3memmeBneHHs
BapTOCTi TPAHCAKIIHHUX BUTPAT Ha IPOBEACHHS 30BHIIIHPOCKOHOMIUHHUX OTEpalliil; 0OMeKeHHs
TapupHUX 1 HeTapudHUX Oap’epiB y 30BHIIIHBOCKOHOMIUHIHM AiSIBHOCTI; MOKPAIIECHHS MUTHOI
1H(PACTPYKTYPH 1 TPAHCTIOPTHOT JIOTICTHKH.

3MEHIICHHS MTOJJATKOBOIO HABAHTAXKCHHS 1 (biCKanbﬂoro TUCKY MOYKHA JIOCSTTH IIIIXOM
rapM0H13au11 TIPaBUII TapI/I(i)HOI Knacmbmauu TOBapiB, yHi(ikarii cepmquaTlB PO MTOXOKEHHS
TOBapiB, CTABOK MHTA BiJIIOBIIHO IO MI’)KHAPOJAHUX MUTHHX CTaHIAPTIB. Honarkoso CITiJ] BBOJUTHU
MOpAaTOpiil Ha MIOPIYHUH TEePETVIsIT MUTHOTO Tapudy YKpaiHu, 3MEHIITyBaTH PO3MipH 000B’SI3KOBO-
'O MPOJIAKy HAIXOJKCHb B 1IHO3EMHIH BaJIFOTI BiJl eKCIIOPTHHX oreparliii. Ha okpeMy yBary 3aciy-
TOBY€ ONTHMI3aIlisl po3Mipy IITpaGHUX CaHKIIK 3a JOMYINEH! IIOMHJIKHA Y MUTHUX JCKJIapaiisx.




TTumanns xpuminanvHo20 nPasa, KPUMIHONOZE MA KPUMIHATILHO-6UKOHABY020 NPAsa

31enIeBICHHS BAPTOCTI TPAHCAKIIIMHUX BUTPAT Ha MTPOBEICHHS 30BHIIITHOSKOHOMIYHUX OTIepallii
MOYKHA JIOCATTH 32 PaXyHOK 3HIDKCHHS BAPTOCTI MUTHOTO O(OPMIICHHS TOBapiB 1 TPAHCTIOPTHUX
3ac00iB (T3) Ta IHITMX MUTHHUX TTOCIYT, @ TAKOXK IIJISIXOM JIOTPUMAaHHS YaCOBUX HOPMATHBIB MUT-
HOTo 0()OPMIICHHS BiJIIIOBITHO 0 MIXKHAPOJHUX MUTHHUX CTaHIAPTIB.

3anpoBaKEHHS MOJTITHKU TPO30POCTi 1 mepeadadyBaHOCTi y cdepi 30BHIMIHBOI TOPTiBIi
nepeadadae CTBOPEHHS CIIPUSITIIMBOTO JIJISl PO3BUTKY HAIlOHAIBHOI EKOHOMIKH Oi3HEC-CepeoBH-
1113, 3MCHIIIEHHS HeTapU(PHUX TOPTroBUX Oap’epiB, 0OMIH iH(OpPMALI€I0 MiIXK AepxKaBaMU-WICHAMHI
€pporeiiceroro Corozy (€C) Ta YkpaiHoto, CITiBIIpaLlo OpraHiB Aep>KaBHOI BIIaau 1 013HeC-CTPyK-
TYp 3 METOIO IiABUIIEHHS PiBHA OBIpU MIX JEepiKaBOIO Ta 0i3HECOM 1 BUKOHAHHS MIKHAPOIHUX
3000B’s13aHb. [Ipo30picTh y MUTHIN NOMITUII Tepeadadae MOCTYHMHICTH iH(pOpMaii mpo Topro-
BEJIbHE 1 MUTHE 3aKOHOJIABCTBO IS 3alliKaBICHUX (PI3UUHUX 1 FOPUIANIHHUX OCi0; MyOIiuHI KOH-
CyJIbTAIIIT 1 pi3HI POPMH CITIIBPOOITHHUIITBA MK OpraHaMH JIEPKaBHOI BJIaJIn Ta 013HEC-CITITLHOTOIO;
HaKJIaJIeHHS 3000B’3aHb 1II0JI0 TTPO30POCTi HA KOMITaHii, BA3HAYCHI TAKUMH, III0 MAFOTh 1CTOTHHH
BIUIMB HA PUHOK; CIPOIICHHS MHUTHHUX IPOIEAYpP HAa KOPIAOHAX 1 MPUIIBUALICHHS TOBapooOiry;
BIJIKPUTICTh pOOOTH MUTHUIL. Hampukia, mijuisrae onpriItoIHeHHO iH(OopMaIlist oo 000B’ 13-
KOBHX DILIICHB NP0 Tapu(Hy KIacH]iKalilo TOBAPiB, BUMOTH 10 CepTH(DIKATIB PO MOXOMKCHHS
TOBApiB, BIIOMOCTI PO 300pH 1 MIaTexi, a TAKOX MOBIJJOMJICHHS aJIMiHICTPAaTUBHOTO XapaKTepy
(BUMOTH MUTHHUX aJMiHICTpaliil i TEXHIYHI PEIIaMEHTH 3[AilICHEHHS MUTHHX npouenyp). OkpiM
poro, €C Ta Ykpaina 3000B’43aHi iHDOPMYyBaTH IMIIOPTEPIB Y pa3i BUSIBICHHS MPABONOPYIICHb
a0o 1maxpaiicTa 3 OOKy 1HIIOT CTOPOHH YTOJH, AKI MOXKYTb MIPU3BECTH 10 MPU3YIIMHEHHS Mpede-
PEHILIIHOTO peXuMy I BiAMOBIAHOTO ToBapy [1, c. 68, 12—15].

PedopmyBaHHs nepkaBHOT MUTHOI CIIpaBH W yNPaBIiHHS MUTHUMH OpTaHAMH — OJHE i3
HANCKJTaHIIINX 3aB/IaHb, SKE MOKH 110 HE 3HAXOJWTh OJHO3HAYHOTO BUpimeHHs. 3 2014 p. Oyno
Oararo crpo06 mpoectu pedopmy JDC, omHak BOHA MOCTIHHO TaJIbMYETHCS 1 BIIKIANAETHCS.
[TepeBaxkHO IIe BiOyBaNOCS 4Yepe3 MOMITHYHY OOpOTHOY MiX iHimiatopamu pedhopMH, a TaKOX
y 3B’S3KY 3 PI3HUM OaueHHSIM MOJIEII YIPaBIiHHSI MUTHUMH opraHaMu. ChOTOHI BUPOOJICHO J1Ba
iAXoau 10 peopMyBaHHS ACP/KaBHOI MUTHOI CIIPaBH Ta YIIPaBIiHHSI MUTHHMH opranamu. [lep-
i Tiaxia nepeadavae yrBopeHHs: HamionansHOT MUTHOT ci1y»k0u YKpaiHu K IEHTPAIBHOTO Op-
raHy BUKOHABYOI BIIAJH, IO peajisye Aep>KaBHY MHUTHY MOJITHKY, MiIHOpIaKoByeThCsl KabineTy
MinicTpiB YKpaiHH Ta 30CEPEmKYEThCS Ha BUKOHAHHI CYTO MHUTHHX, a HE (iCKaTIbHUX (DYHKIIII
(mpoexT 3axony IIpo Harionansny muthHy ciryx0y Ne 3763 Bix 13 ciuns 2016 p.). Apyruit niaxin
nepenbdavae pehopMyBaHHS MUTHUX OpraHiB y ckiafi Jlep:kaBHoi ickaiabHOI city:xOu Ykpainu
(APC) Bignosigno no Konuemnuii peopMyBaHHS CUCTEMH OPraHiB, IO PeaizyloTh JIEp>KaBHY
MIOJATKOBY Ta MUTHY IIOJIITHKY, 8 TAKOXK 3T1THO 3 PIICHHSAM YPsITy PO PEOPraHi3alito TepUTOpi-
anpHuX oprafiB JI®C. Taki meperBopeHHs iHinioBaHi MiHicTepcTBOM (iHaHCIB Ykpainu. Brim,
posmovaru cucteMHe pedopmyBanus JIDC moxwmo He BraeThes. [IpoBanmacs HaBiThH crpoba
peopranizarii TeputopianbHuX opraniB JIdC, cnpsmMoBaHa Ha EHTPaTi30BaHE YIIPABIIHHS MHUT-
HUMU OpTaHaMU [IUISTXOM YTBOPEHHSI €IMHOT FopuraHoi 0ocodn, MixkperioHanbHoi MmutHHUI JIDC,
710 SIKOT TIPUETHYBAINCS yCi 27 perioHanbHUX MUTHHUIG. Haremep ckianacst cuTyamis HeBH3HAYe-
HOCTI i3 MOJAIBIINM IUIIXOM PO3BUTKY (hiCKaJIBHOI 1 OAATKOBOT CUCTEM.

Ha narn nmomisin, peopMyBaHHsI JepyKaBHOI MUTHOI CIIPaBH W YIPABIIHHS MUTHHMH Op-
raHaMH B KOHTEKCTI OCJTAa0JICHHS KOPYHIIHHOTO MOTEHIIANy JOIUIBHO 3/1iHCHIOBATH 3a IHCTUTY-
LiltHUM Ta (YHKI[IOHATBPHUM HampsMaMy. [HCTUTYIiHHI 3MIHU MOJIATAI0Th Y PO3BUTKY AEp>KaBHOT
MUTHOI CIIPaBH 33 TAKKMMU IPHHITUIAME:

— 30aJ1aHCOBaHICTh IHTEPECIB JAepKaBH 1 O13HECY;

— aBTOMATH3AIlisl 1 TPO30PICTh MUTHHUX TPOLIECIYD;

— 3aIPOBA/DKCHHS MDKHAPOIHUX CTAHAAPTIB 3MIHCHEHHS MUTHOI cripaBu (0OMiH iH(opma-
II€10, YIPABJIIHHS JAHIIOTOM ITOCTaYaHHS TOBapIB);

— 3aCTOCYBaHHS PH3UK-OPIEHTOBAHOTO MIJXOMY JO 3MIMCHEHHS MHUTHOTO KOHTPOJIIO Ta
YIPaBJIiHHS [IEPCOHAIOM MUTHHUX OPTaHiB;

— TIO/IoNIaHHS ¢y0’€KTHUBI3MY 1 IMCKPUMIHAIIIHHOTO aIMIHICTPYBaHHSI MUTHUX TUTATEXKIB;

— CIIPOIICHHS MUTHHX TPOIICAYP 1 3a0e3neueHHs Oe3MeuHOl TOPTiBIi;
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— HaJaHHA TpedepeH i 100pouecHoMy Oi3HECY 1 MOCHIICHHS KOHTPOIIIO 3a Cy0’ €KTaMH
TOCITOJIApIOBaHHS 13 cyMHiBHO}o JIITOBOYO penymuiero

Harenep misuTbHICTH MUTHHX OpTaHiB CHPSMOBaHA HA BUKOHAHHS (iCKaJIbHOI (QYHKIIIT, 110
MOPOUKY€E IIUPOKI MOKIMBOCTI JUTSA 3JIOBXHBAHHS BJIAJ0I0 1 CHCTEMHOTO Xa6apHI/H_ITBa 3 OOKy
MOCaZ0BUX 0Ci0 MUTHUX opradiB [2, ¢. 219]. Mixx THM, 3aBIaHHSIM MUTHHUX OPTaHiB € CIIPUSHHS
30BHIIIHIA TOPriBii 3 OAHOYACHUM 3aXHCTOM MMTHHX iHTepeciB YKpaiHu Ta 3a0e3leueHHIM Ha-
I[IOHAJIBHOI OE3MEKU 32 OKPEMUMHM HAIPSMaAMHU. 3p03yM1no 10 HAHOJIMKYMM YacOM IMOBHICTIO
BIZIMOBHUTHUCS BiJ (I)ICKaJ'ILHOI GYHKIIT MUTHUX OpPraHiB HaBPsI YM MOXKJIMBO, 00 MUTHI IUIATEXI
Oynu, € 1 OyIyTh OJJHUM 13 OCHOBHHUX JiKE€peJl HAIOBHEHHS JiepKaBHO1 Ka3HU. [IuTaHHs B iHIIOMY:
MOTPiOHO 30UTBIITYBATH MPOITYCKHY CIIPOMOKHICTH MUTHUIIB 1 CYTTEBO ITiIBUIYBATH SKICTh MHUT-
HUX ITOCIYT, a HE 3aiiMaTUCs arpeCUBHUM aIMIiHICTPYBaHHSIM MHTHHX IDIATSKIB Ta MMOCHICHHIM
(bickaJbHOTO THUCKY Ha Oi3HEC.

TicHO MORB’sI3aHUM 1 3aJIC)KHUM BiJl IHCTUTYIIIHHOTO HampsMy pedopMyBaHHS € (PyHKITI-
OHAJIILHUIM, 10 Mependavyae BiAMOBIIHY OpraHizalliiHy CTPYKTYpy MHUTHHX OpTaHiB Ta MOJIENb
VIpaBIiHHA HUMH, a TaKOX MEXaHi3M 3/IiiCHEHHs MHTHOI CIpaBW 1 KaapoBe 3a0e3redeHHs.
Ha nam morsia, mocuiuTy (pyHKIIOHATIBHY CIPOMOXKHICTh MUTHUX OPTaHiB i3 BUKOHAHHS MTOKJIa-
JICHUX Ha HUX 3aBJIaHb MOJKHA 32 YMOBH CTBOPEHHS LIIJIICHO1, BEPTUKAIBHO 1HTETPOBAHOT CUCTEMH
MUTHHX OPTaHiB, 13 YITKHM PO3MOIiTIOM (YHKIIIH 1 TOBHOBa)KEHb KOKHOTO CTPYKTYpPHOTO MipO3-
JITy Ta BIOPOBAKCHHSM aBTOMATH30BaHOI CUCTEMH YMPaBIiHHS TiSUIbHICTIO MUTHUIb 1 MUTHUX
nocTiB. BumaeTses, 1o kpaie peanizyBaTi BKa3aHUH 3ayM MOXKHA y pa3i BIJOKpEMIIEHHS MUT-
HUX opradiB 3i ctpykrypu JPC y camocTiiiHe BiIOMCTBO Ta MiAMOPSIKYBaHHA Oe3MOCepenIHbO
Kabinety MinicTpiB YkpaiHu, OCKLUTEKA MUTHI OpPTraHU HAJIEKAaTh 0 OPTaHiB AeP:KaBHOTO KOHTPO-
JI0, a He (DiCKaIBHHUX OpraHiB. Y TBOPEHHS CaMOCTIIHOTO BiIOMCTBA, 0 NMpuKiIaay HarioHamsHOT
MUTHOI cy0u YKpaiHH, TacTh HOBHU IMITYJIbC JJIsi IHTEHCHBHOTO PO3BHUTKY JEPKaBHOT MUTHOI
CTIPaBH, MPHUIIBH/IIINATE IHTETPAIiF0 MUTHOI aaMiHicTparii YKpaiHu 10 MIXKHAPOJTHUX MUTHHX Op-
rasizaiii, ynpoBaUKeHHS MUTHUX TpoTOoTUIIB €C, 3aKpillUTh BIAMOBIIAIBHICT 32 PE3yJabTaTH
3MIIHCHEHHS MUTHOT CIIPaBH.

L{iKoM OYeBHIHO, IO B €MOXY MOOYIOBH IM(PPOBOi EKOHOMIKM B YKpaiHi Ta mepexomy
Ha [UQPOBI pillleHHs y cepi YIpaBmiHH 3AIHCHCHHS MUTHHUX MPOIEAYp LUIIXOM Oe3rnocepen-
HBOTO BUKOHAHHSI MUTHUMH 1HCIIEKTOPAMH 3aXO0/[iB MUTHOTO KOHTPOJIO 1 KOHTAaKTHOTO TIPOBE/ICH-
HS MUTHOTO O(hOPMIICHHS BUIVIsIIA€E ACUIO apXaiuHo. binbm Toro, HasgBHuil ckoroani 100% moky-
MEHTaJbHUI KOHTPOJIb MUTHUX JISKJIapalliii He BIAMOBIae monoxkeHHsM Mixkaapoanoi KonBeHirii
PO CIIPOIICHHS Ta rapMOHi3alito MUTHHX rpoueayp (Kiorcbka koHBeHLIs), 10 kol YKpaiHa npu-
ennanacs 05 xostas 2006 p.

MurtHunst MaitOyTHhOTO — 116 «EJEKTpOHHAa MUTHUIS», 3aCHOBaHA Ha MU(POBUX iHPOP-
MalliifHO-TeJIeKOMYHIKaIiiHuX TexHonorisx (IT-TexHomorii) yrnpaBiiHHS TOBAPOIOTOKAMH, MUT-
HUMH ¥ KOPYIIIIHHUMH pU3MKaMH, aJIMiHICTPYBaHHSIM MHTHHUX TUIaTexiB. CHcTeMa eeKTPOHHOT
0e3TeKH — HOBHIA 1 TEPCIIEKTUBHUI MeXaHi3M 3arobiranHs 310unHHocTi y XXI cropivui [3, c. 48].
EnekTpoHHMI TOKyMEHTOOOIT, aBTOMaTH3allisl 00Ky 30BHIITHBOSKOHOMIYHHX OTIepaIliid, KOMII FO-
TEpHUH aHai3 Ta yIpaBJIiHHS PH3UKAMH IIiJ1 9ac epeMilieHHs ToBapis i T3 uepe3 MUTHUH KOPJOH
VYkpainu, ikcariist pilieHb MUTHUX OPTaHiB, pe3yJIbTaTiB MUTHOTO O(pOPMIICHHS — I1€ Ti IHCTPYMEH-
TH, BUKOPUCTAHHS SIKUX CYTTEBO OOMEXUTH MOKINBOCTI JJIsl HE3aKOHHOTO MEPEMINICHHS TOBAPiB
1 T3 Ha MuTHY Teputopii Ykpainu, pyxy KOHTpaOaH/H, a TaKOXK 3HU3UTh PiBEHb OIOPOKPATU3MY i
HENpOo30pOCTi B poOOTI MUTHUIL. PO3po0ieHHs Ta ypoBaKeHHsI B pOOOTY MUTHHUX OpraHiB iH-
(hopMmaliifHUX TEXHOJIOT1H 1 MPOrpaMHUX MPOAYKTIB MEPEIIKOIKATUME MOIIUPEHHIO KOpyuii Ta ii
IPOSIBIB y cepi 3MiHCHEHHS MUTHUX TIPOLIEITYP.

B VYkpaini po3poOneHa KOHIEIIIs i MporpaMa PO3BUTKY HAIIOHAJIBHOT MUTHOI CHCTEMHU
Ha JIOBIOTpHMBAIy MEPCHEKTUBY. [i CyTh MONATAaE y CTBOPEHHI €IMHOI aBTOMATH30BaHOi iH(opMa-
IIAHOT CHCTEMU YIIPaBIiHHS MUTHOIO CIIPABOO HA BC1M MUTHIHM TepUTOPii YKpaTHH Ta MOCTYMOBIH
IHTETpallii 10 Mi>KHAPOHOT CHCTEMH YIIPABIIIHHS JIAHITFOTOM ITOCTAaYaHHS TOBAPiB 1 O€3MEKOI0 30B-
HINIHBOT TOpriBm. MexaHi3m peanizanii Konnenmii 3akiaieHuii y MUTHE 3aKOHOIaBCTBO. MUT-
HUM KOJIEKCOM YKpaiHU MPUJIJICHO 3HAYHY yBary BUKOPUCTAHHIO CYYaCHUX CJICKTPOHHUX CUCTEM
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Ta 1HGOPMAIIHHUX TEXHOJOTIH, SKi TAI0Th 3MOTY CKOPOTHTH Yac TPOXOJKCHHS TOBAPIB 1 3BECTH
JIO MIHIMYMY KiJIbKICTh OFOPOKPATHYHUX MPOIEIyp IMiJl Yac MPUHHATTS PIlIeHb MO0 MPOITYCKY
TOBApiB Yepe3 MUTHUH KOPJIOH YKpaiHU Ta iX BHITYCKY y BiIbHHIA 00iT [4].

3MiHH B CHCTEMI OIJIATH MPaIli IIOCaJ0BUX 0CI0 MUTHUX OPraHiB MMOB’si3aHi 31 301IBIIICHHSM
PpiBH# 3apo0ITHOI MJIaTH, A0TUIAT 1 HaA0ABOK, 1110 MAIOTh CTUMYJTFOIOUUI XapaKkTep JJisi OKPEeMHUX Ka-
TEeropii mpamiBHUKIB, JiSUTBHICTh IKUX XapaKTEPU3y€EThCSI BUCOKUM PiBHEM KOPYMIIHHUX PU3HKIB.
Ines monsirae y BCTaHOBJICGHHI JOMJIAT JIO0 TPOIIOBOTO 3a0e3neueHHs (3apo0iTHOI TIaTH) MpalliB-
HUKaM, sIKi B MeXax M0CcaJOBUX 000B’s3KIB 3A1MCHIOIOTH 3aX0IM MUTHOTO KOHTPOJIIO, 3abe3mneuy-
I0Th MUTHE 0(OPMIICHHSI TOBapiB 1 KOHTPOJIIOIOTH NMPaBUIIbHICTh, IOBHOTY 1 CBOEYACHICTh CIUIATH
MUTHUX IUIATEXKIB, IPOTUAIIOTh KOHTPaOaH/l i HOPYIICHHIO MUTHHX IIPABHJI, 3IHCHIOIOTH OIepa-
THBHO-PO3IIYKOBY JISUTbHICTh. | paHHMUYHHUE po3Mip TPOIIOBOro 3a0e3rnedeHHs (3apo0iTHOT MIaTH)
3 ypaxyBaHHIM JOILIAT MPOTIOHYETHCS BCTAHOBUTH 338 TAKMMH KaTETOPIsSIME TI0CAJ1: TOJIOBHHH Jiep-
JKaBHUH THCTICKTOP, CTApIIUi Jep)KaBHUIA THCTIEKTOp, NepkaBHUK iHcTIekTop — 10 500 rpH (nipH
HUHIITHEOMY po3Mipi 3 200 TpH), HauabHUKaM BiIeHb — 14 750 rpH (Harenep — 4 500 rpH) [5].

[Torpebye 3MiH KaJipoBa MOJITHKA MHUTHUX OpraHiB. 3apa3 kajposa pedopma JIPC roios-
HUM YUHOM 3BOJIUTHCS JI0 CKOPOUCHHS 1 OHOBJICHHS IITaTy MUTHUX OPTaHiB Ta MPOBEICHHS Ka-
JPOBOTO JJOOOPY 3a pe3ybTaTaMH BiIKPUTOTO KOHKYPCY Ha 3aMillleHHsS BAKAHTHUX TOCA] 3T1IHO
3 BUMoramu 3axony Ykpainu «IIpo nep:kaBHy cimyx0y». Pe3ynbTaTti Takoro miIxoay BEIbMHU CyM-
HiBHI, aJKe «CTapi» KOPyMIIOBaHI MpPAIiBHUKU (PaKTUYHO 3aMiHIOIOTHCS (IIISIXOM OAHOPIBHEBOT
poraiiii i nepemillieHb) «HOBUMI» MIPALliBHUKAMH 13 CYMIKHHUX CTPYKTYPHUX MiAPO3IiTiB a00 MUT-
HUIIb {HIIUX PETiOHIB. SIK HACHIZOK, HA MOCAAN HE MPU3HAYAIOTHCS JIFOIH HE i3 CHCTEMH MHTHHX
opraiB. OHOBIICHHSI KaJIpiB 32 PaXyHOK MOJOIUX CIICIINICTIB 3IHCHIOETHCS MOBUTBHO 1 JIHIIE
Ha piBHI MEPBUHHUX BiJOKPEMJICHUX CTPYKTYPHHUX MiApo3aitiB. Jlo TOro », MOJIOAI CHEiamicTH
JOCUTH 9aCTO MAlOTh HU3BKUH piBeHB (PaXOBOI IiTOTOBKH.

Ha mamr morsii, aHTHKOpYIIiHHA KaJpoBa MOJITHKA MATHUX OPTaHIB Ma€ 3iHCHIOBATH-
csl 32 TPhOMa OCHOBHHMMH HAIPSIMaMU: a) TIJABHIICHHS KaJpPOBOTO MOTEHIIAy MUTHUX OPTaHiB;
0) rmepeBipka Ha JOOPOYECHICTh KaHIUIATIB Ha 3aHHATTS 1MOCAJT 13 BUCOKHMM Ta ITiIBUIIICHUM PiB-
HEM KOPYIIIHHUX PH3HKIB, a TAKOX MOCAJIOBUX OCi0, YITOBHOBR)KCHUX HA 3/MIHCHCHHS MHTHHUX
HpOLEAYP; B) MOHITOPUHT JOTPUMAHHSM BHUMOT aHTHUKOPYIIITHOTO 3aKOHOJABCTBA 1 MPaBUII
€THYHOI MOBEJIIHKHU MOCaJ0BUMHU 0c00aMH, YIIOBHOBKEHUMH Ha 3J[IHCHEHHSI MUTHUX MIPOLEAYD.

AHTHKOPYMLINHI aKIEHTH KagpoBoi pe)opMH MarOTh 30CEPEANUTHCS HA MiJrOTOBLI MUT-
HUKIB HOBOI reHepallii, i3 MPOrpecCHBHOI0 CHCTEMOIO LIHHOCTEH, Cy4acHUX MpodeciiHuX HaBH-
YOK, HOCIIB KYJbTYpPH HETEPIUMOCTI 70 KOopynilii. [ boro HEoOXiTHO 3ampoBaPKyBaTH HOBI1
CTaHAapTH (axoBOi MiITOTOBKH MUTHUKIB, OPI€EHTOBaHI Ha 3HAHHS HOPM MIXKHAPOIHOTO MUTHOTO
paBa, IHO3EMHUX MOB, OCHOB ayJHTy, TPOTpaMyBaHHsI, YIIPOBA/KYBaTH MPOTPaMH OIBIHHHUX -
TUTOMIB 13 TIPOBIAHUMHE 1HO3€MHUMH BHIIMMH HAaBUYAIEHUMH 3aKJIaJaMH, TIOCHITIOBATH TPAKTHIHY
CIPSIMOBAHICTH TATOTOBKY MaiOyTHIX (haxiBIIiB i3 MUTHOI CIIPaBH.

[TepeBipka Ha j00poYecHiCTh a0 TiepeBipKa T0OPOYECHOCTI € e(beKTHBHHM MeXaHI3MOM
3ano0iranHs TOTPATISHHIO KOPYMITOBAHHX oci0 1o ckiamgy nepcoHay iB amapar MHTHHX Op-
radiB. MeToI0 NepeBIpKU € BHUSBICHHS YECHUX 1 MOPAJIILHO CTIHKWX NMPETCHJICHTIB Ha 3alHATTS
BaKaHTHHUX ITOCAJI, & TAKOXK 3aBYaCHE BUSABIICHHS JACPKaBHUX cny>x<603u113 CXUJIBHUX JI0 BUMHCHHS
KOPYIIIHHIX npaBornopyeHs. Ines MepeBipKU Ha TOOPOUECHICTh 3aKpilicHa B 3acaax JeprkaB-
HOI aHTUKOPYHIIHHOT momiTHkN YKpainu (AHTUKOPYMLiKHIM cTparerii) Ha 20142017 pp. 3a Ha-
psIMOM 11OOYIOBH T0OpouecHoi myOiyHOoi ciry>kOu. BiAMoBiAHO 10 MOM0XKeHb AHTHKOPYNLIHHOT
cTpaterii, aeTbCs Npo iMiTalio cUTyaliid, HOAIOHUX 0 THX, 1[0 BUHUKAIOTH y TMOBCAKICHHIN
JISUTBHOCTI ITyOIIYHOTO CITYKOOBIL, 3 METOIO IIEPEBIPKU TOOPOYCCHOCTI MOBEIIHKU CITYKOOBILSI
3a meBHUX oOctaBuH. [IpeameroM mepeBipku € mpodeciiHa HEMmiIKYIMHICTh, MOPATbHO-CTHYHI
SIKOCTI ocoOu [6].

TaemHy nepeBipKy 100pOYECHOCTI IMOPIYHO 30008’ I13aH1 MPOXOAUTH ITPOKYPOPH, BiITOBII-
HO 710 4. 5 cT. 19 3akony Ykpaiau «I[Ipo mpokyparypy». [lepeBipiii Ha q0OpOYECHICTh 1 MOHITO-
pUHTY cIOCcO0Y JKUTTS MIATAI0Th MPaliBHUKKA HallioHamsHOTO aHTHKOpYMIiiHOTO Oropo YKpa-
iHM (4. 2 ct. 27 3akony Ykpaiau «[Ipo HallioHaJIbHE aHTUKOPYIIIIiiiHEe O0po YKpaiHn»), a TaKoK
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npaniBHUKH JlepskaBHOTO OFOPO po3ciiayBaHb (4. 2 cT. 24 3akony Ykpainu «IIpo gepkaBHe Or0po
PO3CITiTyBaHb).

Buxonsuu 3 KOHIIETIIIT CTBOPEHHS JT0OpOYeCHOT ny6n1qH01 CITy>k0H, TIPOTIOHYEMO 3aIpoBa-
JATH neplo;quy MePeBipKy Ha 2106poquchT1> a TakoX MOHlTOpI/IHF cnoco6y KUTTS JJIS1 KaH-
JIU/IaTiB Ha 3aMIlICHHS] BAaKAaHTHUX TMOCAJl 13 BUCOKUM Ta IMiJBUIIEHUM PiBHEM KOPYIIIHHUX pH-
3ukiB. [l 3aifiCHEHHS TepeBipKU OMYCKAEThCSl BUKOPUCTAHHS TaKUX 3aXOJiB, SIK TECTYBaHHS,
y T. 4. 32 JJOIIOMOI'OI0 «Honirpaq)a» IHCLICHYBaHHs cm‘yauiﬁ criBOeciza, aHanli3 MOB1IOMICHb
BI/IKpI/IBa'-IlB KOPYIILT, MOHITOpI/IHF crocoOy uTTd. Jlo nepeBipku Ha 10OPOYECHICTH MAlOTh OyTH
JIOTYILIEH1 TPOMAaJIChKi opraH13au11

OKpiM KaHIHMJIATIB HA 3alHATTS BAKAHTHUX [TOCAJl Y MUTHUX OpraHax, epeBipKy Ha J00po-
YECHICTh MAIOTh MPOXOAUTH TOCAI0BI 0COOH, YIIOBHOBKCHI Ha 3MIMCHEHHS MUTHHX HPOLEIYP.
IIpenMeToM BKa3aHOI MEPEBIPKM Ma€ CTATH JJIOBA peryTais (YeCHICTh 1 HeYNepeKeHICTD i
yac BUKOHAHHS MMOCAJOBUX OOOB’S3KIB), JOTPUMAaHHS aHTHKOPYMIIHHUX OOMEXKEHb 1 3a00pOH,
HasIBHICTh KOH(IIIKTY 1HTEpECiB, BAKOPUCTAHHS JCPKABHOTO MaifHa B OCOOUCTHX IIUISX, PO3TOJIO-
IICHHs1 200 BUKOPHCTaHHS CITy)KO00Bo1 iH(opMarlii, HaJaHHs repeBar ado BUSBICHHS MPUXUIBHO-
CTi 710 OKpeMuX (hi3UUHUX Ta IOPUANIHUX 0cib [7].

MOHITOPHHT AOTPHUMAHHS BHUMOT AHTHKOPYIIIHHOTO 3aKOHOJABCTBA 1 MPABMJI CTUYHOL
MOBEIIHKYM MUTHUMH 1HCTIEKTOPAMU Ta Ha4YaIbHUKAMU CTPYKTYPHHUX MiJPO3/I1TIB Mij] 4aC BUKOHAH-
HSl TIOCAJIOBUX OOOB’S3KiB MOKIJIAJCHO HAa YHOBHOBAKEHHIA MiJPO3/LT i3 MUTaHb 3amo0iraHHs Ta
BUSIBJICHHS KOPYIILii, a y pa3i ioro BiZICYTHOCTI — Ha iXHiX 0e3mocepeHiX KepiBHUKIB. MiXK THM,
AK 3a3HadaeTbcs y HamioHanmpHiM gomoBinl mogo peasnizauii 3acall aHTUKOPYIUIHHOT HOJITUKH
y 2016 p., peaTbHOrO MEXaHi3My KOHTPOITIO TIOKH 10 He BUpoOIeHo [§, c. 12]. Braskaemo, 110 3a-
3HauUCHHUI MOHITOPHHT Ma€ 3ilcHIoBaTH HamioHaapHe areHTCTBO 3 MUTaHb 3aMI00IraHHs KOPYIIIIil
y CIIBIIpaIli 3 iIHCTUTYTaMH I'POMaJISTHCHKOTO CYCIIBCTBA 1 MKHAPOTHUMH OpPTaHi3allisIMH.

®dopmyBaHHSI KyJIBTypH JJOOPOYECHOCTI Ta HETaTUBHOTO CTABJICHHS J0 KOPYIIIii Y CYyCIiJIb-
CTBI — CKJIaJIOBa YaCTHHA ()OPMYBAHHS aHTUKOPYIIIIHHOT KyJIbTYpH y CYCIIBCTBI 1 HYJILOBOI TO-
JIEPaHTHOCTI JI0 KOPYNIiHUX mposiBiB. 3a cnoBamu O.M. KocTeHka, BETMKY poJib TYT BiJirpae
AHTHKOPYIIIIHHE TPOCBITHHUIITBO, a TAKOX TIOJITHYHA BOJIS, CIIPSIMOBAaHA Ha BTUICHHS 17€0JI0Tii
HETepIUMOCTI 10 Kopymii [9, c. 148—-149].

3rigHo 3i 3BitoM Transparency International Ukraine «HamionaneHa cuctema moOpouec-
HocTi Ykpaina — 2015y, 3a3HadeHa CUCTEMa CKJIAJAE€ThCS 3 MOJITUYHO-IHCTUTYIIHHOT, coIiaab-
HO-TIOJIITUYHOI, COLiaJIbHO-€KOHOMIYHOI 1 COIiaNbHO-KYAbTypHOi OCHOB. ColiaabHO-KYJIbTypHA
OCHOBA MMOOY/IOBH HalliOHAJILHOT CITY>KOU TOOPOUECHOCTI BKJIIOYAE €TUYHI HOPMHU Ta IIHHOCTI, 1X
CIIPUSIHHS CYCIUTECTBOM 1 HEPUITHATHE CTABICHHS IO KOPYIIIIii, TOTOBHICTH OPaTH Y4acTh Y MOHO0-
nanHi 1poro sieuma [10]. [lep)kaBHa aHTHKOPYTIiHA MTOJITHKA Ma€ 3HAXOIAUTH oropy y cucTeMi
IIHHOCTEH JIFoIel, MaTH 0COOMCTE 3HAYCHHS, BUKIIHKATH le.Iy‘IlCTI) nista. SIk Ha paI_IIOHaJ'ILHOMy,
TaK 1 Ha eMOIIHHOMY PIBHSIX CHPUHHATTS AiHCHOCTI Kopyr[um Ma€ BHUKIHKATH OCYJ 1 HeTaTHBHE
ctaBieHHs. [y iboro HeoOXigHO GopMyBaTn aHTI/IKOPYHHII/IHy KyJBTYpy IUISIXOM 3arpoBaKeH-
Hsl HaBYQTBHAX MPOrpam, MPOCBITHUIIFKUX KOMIIaHIH, COMiadbHOI peKJIaMH, TOMIUPEHHS ITy0JTi-
IMUCTHYHHUX MaTepiajliB 1 HAYKOBUX MyOmiKaiin y Mepem IaTepHer ToIIIO.

BucHoBku. IlincymMoByIoun BUKJIAJCHE, CIiJ] 3a3HAYUTH, IO peaji3amis 3amponoHOBAHIX
3axXO0/IiB CHPUSTHME 3HI)KCHHIO PiBHS OIOpOKparii 1 KOpymIlii B AisIbHOCTI MUTHHUX OpraHiB, 3a0e3-
MEYUTH MPO30PICTh Ta 3aKOHHICTH MiJ Yac 3A1HCHEHHS! MUTHUX TIPOIIETYP.
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MAXJIEBAH3AJIE AJIBBOP3
acmipaHT kaepu KPUMiHAIBHOTO MPaBa,
MIPOIECY Ta KPUMIHATICTUKA
(Misicnapoonuil eymanimapuuii
YyHigepcumen)

YIK 343.131

OKPEMI ACHHEKTH TEMIIOPAJIBHOI XAPAKTEPUCTHUKHA JOCYI0BOTO
PO3CIAYBAHHSA: HPOBJEMA JOCTIAYO0I'O ITPOBAI’KEHHSA

VY cTarTi aKIeHTOBaHO yBary Ha HEOOXiTHOCTI MOJAIBIIOr0 HAyKOBOTO OTIPAITtO-
BaHHS MPOOJIEMH TEMIOPATBbHOI XapaKTEPHCTUKH AOCYIOBOTO PO3CITiTyBaHHS. SIK
Ha OJIHE 13 MPOOJIEMHHX MMUTaHb YKa3aHO Ha acTeKT MOXKIIMBOCTI BU3HAHHS OKPEMOIO
CTai€l0 KPUMIiHAJIBHOTO MMPOBAKEHHSI JOCIAYOTO TIPOBAIKCHHS, SIKE MA€ CBOT YiT-
Ki TeMIOpaibHI XapaKTEPUCTUKU Ta CHOTOAHI BU3HAETHCS JIUINIE MOYATKOBUM €Ta-
MOM CTaJii J0CYA0BOTO PO3CHiIyBaHHA. Y LIbOMY 3B’ 3Ky 3alPOIIOHOBAHO BHECCHHS
BiIMOBIIHUX 3MiH 10 KpHMiHaJIbHOTO MPOLECyaIbHOTO KOJAEKCY Ta 3aKoHy YKpaiHu
«IIpo onepaTuBHO-PO3LIYKOBY JiSIbHICTBY.

Knrouosi cnosa: cmpok, mepmin, npuHyun, KPUMIHAIbHE NPOBAOHCEHHS, 00CYO08e
PO3CIOVBAHHSL.

B crarbe akneHTHpOBaHO BHUMaHWE HAa HEOOXOAMMOCTH JlajbHEHIIe HayqIHON
MPOpabOTKH MPOOIIEMBI TEMITOPATBHOM XapaKTePUCTUKH JTOCYIEOHOTO pacciieoBa-
aus. Kak Ha ouH U3 MpoOIEeMHBIX BOITPOCOB YKa3aHO HA aCHEKT BOSMOKHOCTH TIPH-
3HaAHU OTJENBHOMN CTauel yToJIOBHOTO MPOU3BO/ICTBA IOCIE/ICTBEHHOTO IIPOU3BO/I-




ITIPABO I CYCIIIJIbCTBO Ne2/2018

CTBa, KOTOpPOE HMEET CBOM YETKHE TEMIIOPAJbHBIE XAPAKTEPUCTHKH M CETOAHS
MPU3HACTCS JINITH Ha9aJIbHBIM ATAIlOM CTaIUuH JOCYAeOHOT0 paccienoBanus. B aToit
CBSI3M TPEJIOKEHO BHECEHNE COOTBETCTBYIONINX U3MEHEHHUH B YTOJIOBHBIN TIPOIEC-
CyaJIbHBIH KOZIeKC M 3aKoH YKpauHbl «O0 OmepaTHBHO-PO3BICKHOMN JIESTEITBHOCTHY.

Knwuesvte cnosa: cpox, Mmomenm, npuHyun, yeoio6Hoe npou3so0cmaeo, 00cyoed-
Hoe pacciedosanue.

The article focuses on the need for further scientific study of the temporal charac-
teristics of pre-trial investigation. One of the problematic issues is the aspect of the
possibility of recognition as a separate stage in the criminal proceedings of investi-
gative proceedings, which has its distinct temporal characteristics and is now recog-
nized only as an initial stage in the stage of pre-trial investigation. In this regard, the
amendments are proposed to the Criminal Procedural Code and the Law of Ukraine
“On Operational-Investigative Activity”.

Key words: term, point, principle, criminal procedure, pre-trial investigation.

Beryn. Y uMHHOMY KpUMIHAJIBHOMY CYAOYMHCTBI 3iMCHEHHS 0ararbox IMpOLECyalbHUX
JIifl 3a7IeKUTh BiJl BCTAHOBJICHUX 3aKOHOM IPOLIECYaIbHUX CTPOKIB, SIKi MalOTh CBOT TOUKH BiJIi-
Ky — IIOYaTOK 1 KiHellb MEBHOTO CTPOKY. CTPOKH OKPECIIOIOTh 4aCOB1 MEXi SIK 3arajoM y KpUMi-
HAIILHOMY IPOBAIXKECHHI, TaK i B OKPEMUX MPOLECYANTbHUX JIisX.

Tomy HE0OXiTHO PUETHATHICS 10 TO3UIIT THX YICHUX, SIKi ITi JKPECIIO0Th, IO KPHUMiHAb-
HO-TIPOIIeCYyaIbHA JiSUTbHICTh HEMOXKJIMBA 0€3 BCTAHOBJICHHS CTPOKIB y PO3YMIHHI «BH3HAYEHOTO
IMPOMDXKKY 9acy», TOOTO MPOTATOM IIEBHOTO IMIPOMIXKKY Yacy IIOBHHHA OyTH 3aBepIleHa Ta UM iHIIA
CTaJIis Tporiecy («MOMEHTY HacTaHHsI BUKOHAHHS Oynb-sKkoi miiv) [1, c. 12—13].

TemmopanbHi XapaKTePHCTUKH JOCYTOBOTO PO3CIiTyBaHHS MPUBEPTATIH yBary 0OaraTbox
JIOCITITHUKIB, cepen sKkux MoxxHa Hazatu T.M. bapabam, I".51. KoBanenko, €.1". KoBasieHnko Ta iH.
[1; 2]. BesnocepenHbo mpoOiIeMaTHIll eTammy MoYaTKy JOCYJ0BOTO PO3CIiAyBaHHS 3TiHO i3 TO-
JIOKEHHSIM YUHHOTO KPUMIHAIBHOTO MPOIECYaTbHOTO 3aKOHOABCTBA MPUCBSIIYBAIN CBOI TOCTi-
mxenns 0.I1. Anenin, C.O. I'punenko, B.B. Mukurenko, M.A. IToropeupkwii, K.A. Canuikosa,
B.M. Teprumnuk, [.B. Uypikosa [2—8].[locTanoBka 3aBnaHHs. 3aBAaHHS CTATTi — BUSHAYUTH LIS
XM BUPIIICHHsI POOJIEMH JOCIIIUOr0 MPOBAHKEHHS, BIAIITOBXYIOUYHCH BiJl TEMIOPAIbHUX XapaK-
TEPUCTUK AOCYI0BOTO PO3CIIiTyBaHHS.

PesynbraTn nocuimkenns. [ToHATTS «Ipomecy» y 3aralbHOMY 3HA4YCHHI — II€ TTOCIiOBHA
3MiHa CTaHIB a00 SIBHIII, SIKA B1IOYBAETHCS 3aKOHOMIPHUM MOPSJIKOM; X1J1 PO3BUTKY; TUTHH; repedir
[9, c. 829]. BiamoriaHo, IisIBHICTH OPTaHIB JOCYAOBOTO PO3CIITYBaHHS, TPOKYPATypH 1 CY/Iy IIIOI0
PO3CITiIyBaHHS KpUMIHAIBHUX PABOIIOPYIIIEHD Ta 3IHCHEHHS MPABOCYJIS MTOIISETHCS HA CTAIIT
KpUMiHaIIbHOTO mporiecy. [1i1 ocTaHHIME IPUHHATO PO3YMITH BiJHOCHO CAaMOCTIHHI eTanu KpUMi-
HAJIFHOTO MPOBAKEHHS, 10 XapaKTEePU3YIOTHCS PO3B’SI3AHHAM MIEBHOTO KOJIa BU3HAYCHUX Yy 3aKO0-
Hi 3aBJaHb, CIICIM(ITHAM KOJIOM Cy0’ €KTiB MpOIeCyaTbHOI AISUTBHOCTI Ta X (QYHKIISIMH, a TAKOX
3yMOBJICHOIO BHPIIIyBaHUMU 3aBIAHHSIMH IIPOBAKCHHS KPUMiHATIBHO-IIPOIIECYATBEHOO (HOPMOIO
Ta BJIACTUBUMU TSI JAHOTO €TaIly MpoIieCyaJIbHUMH aKTaMH 1 pileHHsIMH [5, c. 35].

3aranbHOBU3HAHOIO € Te3a Npo icHyBaHHs, 32 yuHHUM KIIK, Takux craniii: qocymose pos-
CITiTyBaHHS; MiATOTOBYE MPOBAKCHHS; CYIOBUI PO3IIIS; amlessiiiiiHe MPOBAKCHH; KacaliliHe
MPOBAJDKCHHS; IPOBapKeHHs y BepxoBHomy Cyni YKpainu;, BUKOHAHHS CYIOBHX PIIICHb; IIPOBa-
JUKCHHS 32 HOBOBUSIBICHIMH OOCTaBHHAMH 1 BHKITIOUHA CTAis.

Came 31 cTajii TOCYI0BOrO PO3CIiAyBaHHs I BUHUKAIOTh KPUMIHAIBHI MpolecyaabHi BiJl-
HOCHHH MiX YYaCHHKaMH KPHUMIHAJIBHOTO MPOBapKeHHS. L[f0 cTajil0 BH3HAYAIOTH SIK IOPHIMY-
HY TIPOLEAYPY BUPIIMICHHS KPUMiHATHHO-TIPABOBOTO KOH(IIIKTY 3a JIOTIOMOTOK) MPOIECYaIbHUX
3ac00iB (cIiguux (PO3IIYKOBUX) Jili, TAKOK 1 HEINIACHHUX, 3aCTOCYBAaHHS 3aXO/iB 3a0e3MCUCHHS
KPUMIHAIILHOTO MTPOBAJKEHHSI Ta IHIIUX MpoIecyanbHuX Aiid, mependoauennx KI1K) 3 meToro cTBo-
peHHs 10Ka30Boi 6a3u [2 , ¢. 116]. JlocymoBe po3cimilyBaHHS IOYUHAETHCS 3 MOMEHTY BHECEHHS
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BiZJOMOCTEH NP0 KPHMiHAIBHE TPABOMOPYIICHHS 10 €INHOTO PEECTPy AOCYAOBUX PO3CIiTyBaHb
(mami — €PJIP) i 3akiHuyeThcst npuiHATTAM niepenbadenHnx KITK mincymkoBux pimrens. Posris-
JlyBaHa CTaJIisi Mae€ OCOOJIIMBOCTI, IO CBLIYATh MpO i CAaMOCTIHHUI XapakTep: CBOI caMOCTiitHi
3aBHaHHS, SIKI BUIUIMBAIOTDH 13 3arajJibHUX 3aBHAaHb KPUMiHAIBHOTO TPOBA/KEHHS (ct. 2 KIIK);
YiTKO OKPECJICHI MEXi B CUCTEMi KPUMIHAILHOTO npouecy; XapaKTepHUH 3MICT Ta MPOIECyalTbHy
(hopMy; BU3HAUEHE KOJIO CYO’ €KTIB; cneumbmm MiJICYyMKOBI npouecyam)}n pillieHHSI.

BomHouac Takuii TpaguIiiHUT MiaXi y HAanOImKIOMyY o3IVl 3HAXOAUTH 1 1HIIIE TPAKTY-
BaHHs. 30kpema, B.M. TepTHIIHUK B OJJHOMY 13 OCTaHHIX CIELiATbHUX BUIAHb KOHCTATYE Y KPU-
MiHAJIBHOMY IPOLEC] BiCIM OCHOBHMX CTaJill KPUMIHAIBHOTO MPOBAHKEHHS, €, Ops] i3 BHUILE-
MepepaxoBaHMHU, SIK Ha MEPIIY i3 HUX YKa3ye Ha CTaIil0 AOCIITUOr0 MPOBAIKCHHS (TIPHAHSATTS,
PO3IIISILY Ta peecTpallii 3asB i MOBiIOMIIEHB PO KPUMIHAIBHE MTPAaBOMOPYIICHHS), sika (PAaKTHIHO
TepeIye CTaii TOCyI0BOro po3ciiayBaHHs [3, c. 35].

HaroMmicTp B iHITNX Cy4acHUX MPOIICCYyaTbHAX JTOCITIHKCHHIX IPUWHATTIO, PO3TIBIAY Ta pe-
€cTparlii 3asB 1 IOB1JIOMJICHb PO KPUMiHAJIbHE MPABOIIOPYIICHHS BIIMOBIISIETHCS Y CAMOCTIHHOMY
3HAYCHHI SIK OKPEeMO1 CTajii, BOHA PO3MIAIAETHCS SIK MEPIIUI eTar CTajii JOCYI0BOro po3Ciiay-
BanH# [7, ¢. 34; 10, c. 23].

VY 1pomy 3B’513Ky HEOOXiTHO MiIKPECIHUTH, [0 X04Ya KOHIIEMIIis, SKa MOKJIaaiacs B OCHOBY
crBoperHsa uuHHOro KIIK VYkpainu, mepembadana ocTaTouHy BiIMOBY BiJ cTajii JOCHII4OTO
MPOBaDKEHHS (MOPYIICHHST KPUMIHAIBHOI CIIPaBH), BCE XK TaKH MPAKTHKA POOOTH MPAaBOOXOPOH-
HUX OpPraHiB Ta OKPEMi MOJIOKEHHS KPUMIHAIBHOTO MPOLECYAbHOIO 3aKOHOIABCTBA, EPEIYCiM
4. | ct. 214, sixoto, X0o4a i 3 3aCTOCYBaHHSIM BUMOT'H HEBIIKIQIHOCTI, ajie 3 Iepe0aYeHHIM CTPO-
Ky «HE Mi3Hie 24 roauHy», IPOTATOM SKHX CIITYUA, POKYPOP Micis OAAHHS 3asIBH, ITOBIIOM-
JICHHS TIPO BYMHECHE KPUMiHAIBHE MPABOMOPYIICHHs a00 MiCIs CaMOCTIHHOTO BUSBICHHS HHUM
3 OyIb-IKOTO JKeperna 00CTaBHH, IO MOXKYTh CBITUUTH PO BYMHEHHS KPUMIiHAIEHOTO IIPABOIIO-
pYIICHHS, 30008’ I3aHUI BHECTH BIAMOBIIHI BioMocTi 10 €PJIP Ta po3mouartu po3citiayBaHHs, BCe
K TaKd IPUMYIITy€ BU3HATH CIIPAaBEUIMBICTh PO3IVISTY B paMKaxX HAIIOTO TPEaMEeTa TOCIiHKEHHS
TEMITOPAIIEHUX KaTeTOpiii He TUIBKH BIIACHE CTaii JOCYIOBOTO PO3CIiayBaHHs, a i 11 moyarky —
JIOCITITY0TO POBAKEHHS, 1110, SIK TO BOAYA€THCS 13 HABEJIGHOTO MOJI0KEHHS KPUMIHAIBHOTO MPO-
I[[eCyaJIbHOTO 3aKOHY, Ma€ CBOi BU3HAYECHI YiTKi TEMIIOpaJIbHI XapaKTEPUCTHKH.

Tak B.M. Teptumnuk gociigue NpoBaKeHHsI BU3HAYAE SIK IOYATKOBY CTAA1I0 KPHUMiHAIIb-
HOTO MPOIIECY, 3MICT SIKOT CTAHOBUTH JIiSUIBHICTS 13 IPUIHATTA, peecTpallii, po3Iisity Ta mepeBipKu
3asB 1 MOBi1IOMJIEHb IPO BYMHEHE KPUMiHAJIbHE PABONOPYILIECHHS Ta, B pa3i 3’ ICyBaHHS HASBHOCTI
O3HAK 3JI0YMHY, CTBOPCHHS IOPUANIHUX ITiJICTAB IS IOYATKY TOCYIOBOTO PO3CIiTyBaHHS IIISIXOM
BHeceHHs Bigomocrteit o €P/P [5, c. 35].

Bonnouac, 3rigHo 3 4. 3 cr. 214 KIIK Ykpainu, 31iHCHEHHS JTOCYI0OBOTO PO3CIIiIyBaHHS
JI0 BHECEHHS BiTIOMOCTEH 10 peecTpy abo 6e3 TaKoro BHECEHHS HE JTOITyCKAETHCS 1 TSATHE 32 COOO0T0
BIJIMOBIIAJIBHICTh, BCTAHOBJICHY 3aKOHOM. OIVISII MicCIls MOJIT Y HEBIAKJIAIHUX BUIAJKAX MOXE
OyTH TIpOBEJICHUH 10 BHECEHHs BimoMoctel 10 €PJIP, mo 3aiiicHIOEThCS HEeraitHO Ticis 3aBep-
menHs onriny [11]. ToGTo 3akoHOIaBEIb, CKOHCTPYIOBABIIN TAKy HOPMY, 00’ €KTHBHO BiJIMOBJISIE
B iCHyBaHHI TOCYZIOBOTO PO3CIiTyBaHHs 30KpeMa Ta KpUMiHAIBHOTO IPOLIECY B3araji 10 BHECCH-
HSI BIIOMOCTEH PO KpUMiHaANbHE MpaBonopymieHHs 10 €PJP.

B OKPEMHX JiKepernax (bopMyn}oeTLc;I JTlyMKa, 10 TIepeBipKa 3as1B UM MOB1IOMIIEHB PO 3J10-
YUHU B JOCIIAYOMY MPOBAPKEHHI MOXKE 31MCHIOBATHCS MUIIXOM ONEPAaTHBHO-PO3IIYKOBUX 3aXO0-
IiB [5, ¢. 36]. Take monoxkeHHs cynepeuuTs 4. 1 cT. 6 3akony Yipainu «IIpo onepaTuBHO-pO3IIYKO-
BY AISUTBHICTBY, V SKii BA3HAYCHO JIMIIIC TaKi MiJCTaBH ISl IIPOBEICHHS ONEPAaTHBHO-PO3IIYKOBOT
IISUTBHOCTI: HAasIBHICTH JOCTATHBOI iH(OpMAIIii, OJepiKaHOl B yCTAHOBICHOMY 3aKOHOM TOPSIIKY,
10 TOTpeOye MepeBipKH 3a TOIMTOMOTOI0 ONEPAaTUBHO-PO3IIYKOBUX 3aXO/IIB 1 3ac00iB, TIPO: 37104H-
HH, 110 TOTYIOThCS; 0Ci0, SIKi TOTYFOTh BUMHECHHS 3JIOUMHY; OCI0, SIKi MEPEXOBYIOTHCS BiJl OpraHiB
JIOCYZIOBOTO PO3CIITyBaHHS, CIIYOTO CYIIi, Cymny ab0 yXWISIOTHCS Bijl BiIOyBaHHS KPUMIiHAIb-
HOTO TMOKapaHHs; 0ci0 0e3BICHO BIJCYTHIX; PO3BiyBaIbHO-TIIPUBHY AiSUTBHICTH CIICICITYKO 1HO-
3eMHHUX JICPKaB, OpraHi3aiiid Ta OKpeMHuX ocid MpoTH YKpaiHu; pealibHy 3arpo3y JKUTTIO, 3710-
POB’10, XKHUTITy, MaliHy NPALiBHUKIB CyIy i PaBOOXOPOHHHUX OPTaHiB y 3B’SI3KYy 3 iX CIIy>k00BOIO
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JUSUTBHICTIO, @ TAKOXK 0Ci0, sIKi OepyTh Y4acTh Y KpUMIHAILHOMY CYJIOYHHCTBI, YWICHIB iX ciMel Ta
ONMU3BKUX POJIMYIB, 3 METOK CTBOPEHHSI HEOOX1THUX YMOB JIJIsl HAJIC)KHOTO BIANPABIICHHS MIPaBO-
CyIJIsi; CIIBPOOITHUKIB PO3BiyBaJbHUX OpPraHiB YKpaiHU y 3B 53Ky 31 CIy)KOOBOK MisTTBHICTIO
ITUX 0Ci0, IX OMM3BKUX POJUUIB, a TAKOXK OCI0, sIKi KOH(DIICHITIIHO CITiBIPAIIOI0TH 200 CITIBIIPAIIIO-
BaJIM 3 PO3BilyBaJIbHUMH OpTaHaMH YKpaiHH, Ta WIEHIB 1X ciMel 3 METOI HAJICKHOTO 3/11HCHEHHS
po3BigyBanbHOi AistmbHOCTI [12]. ToOTo, ik BOa4aeThes i3 TEKCTY HaBEJCHOI HOPMH, MEepeBipka
3asB YM MOBIAOMIICHb PO 3JI0YMHHU B AOCTIIYOMY MTPOBA/KEHHI HE € MiJICTaBOIO JAJISl TPOBEICHHS
OIEepPaTUBHO-PO3IIYKOBHX 3aXO/IiB.

Taka cutyarisi, KO IpakTHKa POOOTH MPABOOXOPOHHUX OPraHiB Ta METOIUYHI PEKOMEH-
Jarii 3 po3ciiTyBaHHs MEPEBaXKHOI OLTBIIOCTI 37I0YUHIB OJHOYACHO 3 TIPOBEACHHIM OTVISIIY MiCIIs
MOJIT, SIKUM 3TIMCHIOETHCS IO BHECCHHS BIJIOMOCTEH mMpo BYMHEHWH 370unH 10 €PJIP, Bumarae
MPOBEICHHS KOMIUIEKCY ONEpaTUBHO-PO3NTYKOBUX 3aXOIB, IO HAIEKATh O TPYIH T. 3B. iHillia-
TUBHUX», TOOTO TaKHX, SKi HE MOTPEOYIOTh aHi PIIEHHsI CIIY0T0 CYIUII, aHl JJO3BOIY TPOKYpopa
(omUTyBaHHS TPOMAJISIH, OCOOMCTHH TOIIYK TOIIO), 00’ €KTHBHO BUMAarae BHECEHHS BiJIIMOBIIHUX
3MiH 5K 10 4. 1 cT. 6 3akony Ykpaiau «IIpo ornepaTHBHO-pO3IIYKOBY AisUTBHICTBY, TaK 1 JI0 4. 3
cT. 214 KIIK VYkpainn.

Binmpure Toro, 4. 2 ct. 214 KIIK VkpaiHu 4iTKO BCTAaHOBIIOETHCS 3aKOHOTIOJIOKEHHS, BiJl-
MOBIJTHO IO SIKOTO JTOCYJIOBE PO3CIiAyBaHHsS PO3MOYMHAETHCA 3 MOMEHTY BHECEHHS BiJIOMOCTEH
1o €PJIP.

3akoH BuMarae BHOCUTH 710 €PJIP BimoMocCTi npo nonepenHio NpaBoBy KBamidikalito mpa-
BOIOPYILEHHS 13 3a3HaYE€HHAM CTaTTi (YACTUHU CTATT1) 3aKOHY YKpaiHu MpO KpUMiHAIbHY BIAIO-
BiJIAJIBHICTB, 110 BXXE HA I[LOMY €Talli € Pe3yJIbTATOM OI[IHOYHOI JisITBHOCTI CIITY0r0 abo MpoKy-
popa [8, c. 34].

B ocTaHHIX cniemiaabHUX JOCIIPKEHHSIX 3a3HAYa€ThCS, 10 HA MTPAKTHIII HE 3aBX/IH BiJIOMO-
CTi, BUKJIQJICHI B 3asBi, MOXKYTh OyTH OIIIHEHI SIK TaKi, 1[0 YiTKO BU3HAYAIOTh O3HAKH KOHKPETHOTO
35104MHY. TakoX JOCHUTh YaCTO BUHUKAKOTh 00CTaBUHH, SKi BUKJIFOYAFOTh MOXKIIMBICTD KBami(ikarii
JUSTHHS 1 yHEMOYKJTMBITFOIOTH BHECEHHS BijoMmoctei 1o €PJIP Ta mowarky po3cmiayBanns [7, c. 34].

Ha xanp, ct. 214 KIIK BcTaHOBMIOE JIHIIIE OAWH MOXJIMBUH BapiaHT pearyBaHHs YIIOBHOBA-
JKEHMX OpraHiB Ha OTPUMAaHHs 3asBU a00 MOBIIOMIICHHS — BHECEHHs BiloMocTeit 1o €P/IP, 3akpi-
TUTIOIOYM CBOEPIIHUH «TpoliecyanbHuii pediekey, peamisalis SKoro, Ha AYMKY 3aKOHOJABIIS,
HE 0B s13aHa 3 MOTPeOOI0 3A1HCHIOBATH OLIHKY BIJOMOCTEH y 3asBax 1 MOBiAOMJICHHSX Ta BU3HA-
YEeHHSIM MOJAJIBIIOTO iX crpsimyBaHHs [8 , c. 34]. Kpim toro, ynnnuii KIIK He nependavae HeoO-
X1THOCTI IPUUAHSTTS MPOIECYaTbHOTO PIlICHHS [IPO MOYATOK MIPOBAKCHHSI, 3aMIHIOIOUH HOTO alI-
TOPUTMaMH, SIKi He TIepe0avaroTh albTePHATUBHOTO PO3BUTKY IPOIECYaTbHOI CUTYAIIi.

3 nporo mpuBoay K.A. CajdikoBa CIyIIHO CTaBUTh 3alTUTAHHS: 10 POOMTH i3 3asBaMU Ta
MTOB1IOMJICHHSIMH, SIK1 OyJTM IPUHAHSATI K THPOPMAIIis, SKIIIO B XOJI1 TOJATIBIINX 3aX0/iB OyJI0 BCTa-
HOBJICHO, 1110 O3HAKH KPUMIHAIBHOTO MTPABONOPYIICHHS BiACyTHI? (30Kpema, 1ie 37I09HHH, TTOB’ s~
3aHi 3 HE3aKOHHUM 00IroM HApKOTHYHUX Pe4oBWH, nependadeni ct. 307, 308, 309 KK Vkpainu,
HE3aKOHHE TTOBOJKCHHS 31 30po€ro, 00MOBUMH TipuriacaMu 200 BUOYXOBUMH PEYOBUHAMHM BIJIIO-
BifHO 10 cT. 263 KK Vkpainu, 3mounnu y cdepi ciayx00Boi IisSIBHOCTI, 30KpeMa CIIy>K00Be Iif-
pobnenHns, nepeadaueHe ct. 366 KK Ykpainu Tomio). Taka cuTyallisi MOsICHIOETHCS MPoOJieMaMu
MIOYaTKOBOTO €TaIly IPOBaKeHHS 1 MoTpedye BUKOHAHHS MEeBHUX 3axoniB. OnHak rmaBa 20 KIIK
Ykpainu Ha IIbOMY eTalli J0CYI0BOTO PO3CIiAyBaHHs MPOBEICHHS CTIeLiaIbHUX AOCTIIKSHD UM iH-
[IMX MIEPEeBIPOYHUX 1M (32 BUHATKOM Oy ) He ependavae. lana npobnema 3a KIIK 1960 p. Bu-
pilryBanacs MUIIXOM MPOBENCHHS OIIEPATHBHUX 3aXO[iB, HAJaHHs CIICI[ialliCTaMH JOBIIOK 3a pe-
3yJbBTaTaMy MOMEPENHIX JOCIIIKeHB, POBEICHHS PEBI3iil UM BiIOMYUX HepeBipok [7, ¢. 36].

VY 11boMy 3B’ 13Ky HEOOX1THO MIATPUMATH ITO3UIIIF0 TAKKMX MPOBIIHUX (axiBiB, sk FO.I1. Ae-
HiH [3, ¢. 396], M. A. [loropeupbkuii, [4, c. 94], 1.B. Uypikora [6, c. 227], cTOCOBHO MOXIIUBOCTI
Ta JIOIUILHOCTI MPOBEJICHHS TIEPEBIPKH 3asB Ta MOBIIOMJICHB PO KPUMIiHAIBHI IPABOTIOPYIIICHHS.
Taka nepeBipka CyTTEBO 3MCHIITUTD HABAHTAKCHHS CIITUUX TIPO3ILUTIB Y YACTHHI PO3CITiTyBaHHS
IO, 3a IKUMU KpUMiHAJIBbHE TIPOBAJKCHHS HaJIaJli 3aKPUBAETHCS 32 BIJICYTHICTIO TIO/IT UM CKJIa-
Iy 3nouuny [13, c. 176].
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Takox HEOOX1THO TIO3UTUBHO CIIPUHHATH 3amponoHoBaHi K.A. CamuikoBoro 3MiHH 110 4. 1
cT. 214 KIIK: «Criguuii, mpoKypop HEBIIKIIAJIHO, ajie He MMi3Hime 24 TOIWH IicyIs MOIaHHs 3asiBH,
MTOB1IOMJICHHSI, 32 HASBHOCTI OYEBHIHUX O3HAK KPUMIHAIBHOTO MPaBOMOPYIICHHS a0o0 Micis ca-
MOCTIHHOTO BUSIBJIICHHSI HUM 13 OY/Ib-SIKOTO JIKepesa 00CTaBHH, 110 MOXKYTh CBITYUTH PO BYMHCH-
HSl KPUMIHAJIBHOTO MPABOMOPYIICHHS, 3000B’s13aHNI BHECTH BiAMOBiAHI BiIOMOCTI 10 €AMHOTO
peECTpY JOCYAOBUX PO3CIIYyBaHb Ta MPUHHITUA PIIICHHS PO MMOYaTOK KPUMIHAIBLHOTO MPOBa-
JOKEHHS. 32 He0OX1IHOCTI IPOBEIEHH: MONEePEIHBOT MEPEBIPKH 3as1B Ta MOB1IOMJICHb BOHA MPOBO-
JTUThCA CTPOKOM He Oinbire 10 nHiB. 3a pe3yabraTaMu MEepeBipKy ClIiqUni, TPOKYPOp NPUHMAIOTh
pIIIEHHS: a) PO MOYaTOK JTOCYJOBOTO PO3CiAyBaHHA, 0) y pasi BiICYTHOCTI O3HaK MPaBOIOPY-
IICHHS — PO BIIMOBY Y BHECEHHI Bimomocteit 1o €PJIP» [7, c. 36-37].

BucHoBKM. 3arabHOBU3HAHKUM € ITiJXi]] MOIITY CTaii TOCYIOBOTO PO3CIiAyBaHHs Ha eTa-
mu: 1) BHECEHHS BIJIOMOCTEH PO KpUMiHAJIbHE MpaBornopyiieHHs 10 €P/IP; 2) npoBeneHHs CITifl-
9uX (PO3IIYKOBUX), TIACHUX Ta/a00 HEITACHUX Ta 1HIIWX MPOIeCyaIbHUX Jil; 3) MOBIIOMIICHHS
PO Ti103py; 4) 3aKiHYEHHS JTOCYI0OBOTO PO3CITiAyBaHHSI.

TemmopayibHi MeX1 eTally BHECCHHS BiJIOMOCTEH IMPO KpUMiHAIbHE TPaBOMOPYIICHHS
1o €PJIP €, 3 omHOTO OOKY, 3aliBe OOTS)KEHUMH OLIHOYHHUM TOHATTSAM «HEBIIKJIATHO», a 3 1HIIIO-
T0, — Ty’Ke ’KOPCTKUMH 1 TaKUMH, 110 HE CIPHUSIOTH SIKOCTI JJOCYIOBOTO PO3CIIiAYBaHHS Y CIpaBax
PO KpUMiHAIBHI IPAaBOMOPYIICHHS, SIKI MOTPEOYIOTh MONEPEAHBO] ePEBIPKU Ha HOTOo moyaTko-
BOMY eTarli.

Etan BHeceHHs BigoMocCTel Mpo KpHMiHajbHE NpaBomnopyiieHHs g0 €P/IP HeoOxigHO
BHU3HATH OKPEMOIO CTa/Ii€10 KPUMIHAIBHOTO MPOBAKEHHS i1 HA3BOIO «JI0CIiA4e POBaKEHHSD
Ta HAaJaTH HOMY TaKUX TEMIIOPAFHUX XapaKTePHCTHK: 24 TOMUHM MICIs OTpUMaHHs iH(opMaIii,
a 32 HeoOX1THOCTI MPOBEICHHS MOMEPEIHBOI MePEBIPKH 3as1B Ta MOB1IOMIICHb — He OubIe 10 JHIB.

VY mpomy K 3B’s3Ky 4. 1 cT. 6 3akoHy Yipainu «IIpo omepaTHBHO-PO3IIYKOBY MisTTbHICTHY
HEOOXI1JTHO JTOTIOBHUTH TAKOO MifcTaBoro [yt npoBeneHHss OPJI, sk «mepeBipka 3asB Ud MOBiIO0-
MJIEHB TIPO 3JI0YMHHM IUISTXOM IIPOBEIECHHS OIIEPaTHBHO-PO3IIYKOBHUX 3aX0/iB, 10 HE TOTPEOYIOTH
JIO3BOJTY TIPOKYPOPA UM CIITIOTO CYIJII».
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O®OPMA KPUMIHAJIBHOI'O 3AKOHY

CraTTs mpucBsSYeHa JTOCHIPKEHHIO (POPMH KPUMIHAIBHOTO 3aKOHY. Po3misHyTO
MPOOJIEMHI MTUTAHHS CIIBBITHOIICHHS TaKWX TIAJICKTHYHUX KaTeropii, sk ¢opma
1 3MiCT. ABTOpPOM NpPOaHATI30BaHI O3HAKU Ta HAJIAHO BU3HAYEHHS MOHATTS (HOpPMH
KPUMiHAJIFHOTO 3aKOHY.

Knrouosi crosa: opma, smicm, o3Haku ¢opmu KpUMIHAIbHO20 3aKOHY, hopma
KPUMIHATILHO20 3aKOHY.

CraTbsl MOCBsIILIEHa MCCIICAOBAaHUIO (DOPMBI YrOJIOBHOTO 3aKoHa. PaccMoOTpeHsI
poOJIEMHBIE BOIPOCHI COOTHOIICHHS TAKUX JTHAICKTHYCCKUX KaTeropuii, Kak ¢op-
Ma U coiepykaHue. ABTOPOM MPOaHAIU3UPOBAaHbI IPU3HAKU U OTIPEIEIEHO MOHATHE
(hopma yromoBHOTO 3aKOHA.

Knrouesvle cnosa: popma, codepoicanue, npusHaxu opmel y2oi08H020 3aKOHA,
@opma y2ono81020 3aKoHA.

The article is devoted to research of the form of the criminal law. The problem
issues are addressed such as the correlation of dialectic categories. There are the form
and the substance. The author analyzed the signs and gave a definition of the concept
of the form of the criminal law.

Key words: form, substance, signs of the form of the criminal law, form of the
criminal law.

Beryn. ®opma € ofHi€r0 3 HalIaBHIINX J0CTiKyBaHHX dinocodchkux Kareropii. Ii cy-
HICTb, CITIBBIIHOMICHHS 3 THIIMMH KaTeTOPisIMH Ta 3HAYCHHS BUBYAJIMCS I 32 YaCiB aHTUYHOCTI.
I'pentbkuii hinocod [TnaToH, onucyro4r B CBOIX Mparsix KOHIEHIIIO Moty BeecBiTy Ha iBa CBITH:
CBIT izieit (eiiociB (Big rper. £160C — BU/, BUINIAM) Ta CBIT peueii, Briepiue 3iTKHyBCs i3 IIpo0IeMOoIo
BU3HaueHHs marepii Ta dopmu. Y mianosi «Timeil» dimocod muca mpo iCHyBaHHS 3arajibHOTO
cyOcTpaTy BCIX UyTTEBHX SBHUII, MaTepiaiy, 3 sSIKOTO (POPMYIOTHCS BCi UyTTeBi mpeametu. OTxe,
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IiJ] HAM BiH PO3YMIB 3MICT peyeid, a BCi pedi MaTepialbHOTO CBITY BiH Ha3WBaB JIHIIE (OPMOTO,
TOOTO TIPOSIBOM IIBOTO 3araiibHOTrO cyocrpary [1, c. 497-588]. [Ipu mboMy Mix IIIMH JBOMa CBiTa-
MU [17aTOH TPOBOAUB YITKY MEXKY.

BupueHHs «hopMu» NPOTOBKUB APHUCTOTENb, SIKHH y CBOIX Mpalsx JOTPUMYBABCS JIEIIO
iHIoro migxoxay, Hix IInaron. ['onoBHa Te3a BueHHS ApucToTelns Mpo GopMy 3ByUUTh TAKUM UH-
HOM ... 371a€ThCs, MaOyTh, HEMOKITUBUM, 1100 Y BIIPHBI OJIMH Bijl OJHOTO 3HAXOAUIHUCS CYTHICTb
1 Te, B YOMY € CYTHICTb... SIK MOXKYTb 1/I€, SIKi € 3a CBOIM 3MiCTOM CYTHICTIO, ICHYBaTH OKPEMO Bij
peueit...» [2, ¢. 497-588]. dinocod nyxe KpUTUUHO CTaBUBCS 10 oAy BeecBiTy Ha 1Ba okpemi
CBITH: YyTTE€BUH Ta ijeanbHuii. BiH BBaxaB, 1110 i7iest Mae iCHyBaTu B 4yTTeBUX peyax. He 3ymnu-
HSIOYUCH Ha ACTATFHOMY aHaNi31 Ta KPUTHII CYIKEHb APHCTOTENSI, BOAYArO B IIbOMY 3apOIKCHHS
171e1 PO €THICTh 3MICTOBHOTO Ta (hOPMEHOTO.

YV Hogwit gac dinocodcebki mpodiemu popmu nociimpkysaim O. bekon, P. Jlekapr, P. boitib,
T. ['0606c¢ Ta iHII MpencTaBHUKN HaTypdimocodii Ta MaTepianiamy. [IpoTe HalO1TBIIIOTO MTPOTpecy
B i1 Mi3HAHHI JOCATIIN MpecTaBHUKN HiMenbkoi kitacuaHoi mkoiu ¢inocodii. Tak, 1. Kant BBaxas,
10 MaTepis € CHHOHIMOM 9yTTEBOTO PI3HOMAHITTS, a (hopma — I1e Te, IO CUHTE3Y€ Ta YHIPIKYE 11e
pisHOMaHITTS [3, ¢. 190]. 3HauHMIT BHECOK y JAOCIIKCHHS IIMX MuTaHb 3poouB [. B. ®. I'eremns.
VY cBOeMy BUCHHI IPO JTiaJICKTUYHMI MaTepiali3M BiH HE JHIIE BU3HAYae (HOpMH, a i BUCIOBIIIOE
i71e10 TIpo B3a€MOOOYMOBIICHICTh (popMmu Ta MaTepii. AKIEHTYIOUM yBary Ha HapHUX JiaJeKTHY-
HUX KaTeropisix, BiH ymeplie BBOAUTH MapHy A0 (GOpMH KaTeropito 3micty. 3 #oro normsany ¢popma
PO3IISLIAETHCS SIK CYTHICHE BiJHOILICHHS, THIIOBUM BHIIAJIKOM B3a€MOBITHOLICHHS MiaJeKTUYHUX
MIPOTHIICKHOCTEH. 30KpeMa, €HICTh (hOpMU Ta 3MICTy nependadac i iX B3aemorepeTBopeHHs [4].

3anumaroun AeTalbHUHA aHali3 GiT0co)ChKUX YUCHD PO (GOPMY UIS CHELiaIbHIX JTOCITi-
JOKEHB, sI B CBOiH POOOTI Oy/ly BUXOJUTH 3 y3arajJbHEHOTO MaTepialiCTHYHOTO PO3yMiHHS (HOpMHU,
110 3aCHOBYETHCSI Ha TIO3UIIISIX aHTHYHOT (hitocodii, KiacnaHoi HiMelbKoi itocodii HoBoro vacy
Ta YYCHHSX HIUX (irocodiB-MarepiamicTiB. 3 MUX NMO3MIIA Gopma (J1at. forma, Tper. Hopen) —
e ginocodchka Kareropis, sika BU3HAYAEThCS CITIBBIAHOCHO JIO TIOHATH 3MICTY Ta Marepii. Y criB-
BIJTHOIIICHHI 31 3MiCTOM (hopMa PO3YMIETHCS SIK BIIOPSAKOBAHICTh 3MICTY — HOTO BHYTPIIIHIH 3B’ -
30K 1 MOPSIIOK. Y CHIBBIXHOIICHHI 3 MaTepi€eio popMa po3yMIe€ThCS SIK CYyTHICTB, 3MICT Ta 3HAHHS
npo OyneHHe, SIKOMY BJIAacTHBa €HICTH (popmu Ta Matepii [5, ¢. 1014-1016].

[To3asx ¢opmoro BoJIOi€ BCSIKA CYTHICTh UM SIBUIIE, BUPA)KEHE 30BHI y MaTepialbHOMY CBi-
Ti, TO Ll KATETOPisl LIJKOM 3aCTOCOBY€EThCS ¥ 10 MPaBOBUX SIBUII 1 IPABOBUX CyTHOCTEH. OkpiM
1HIIOTO, IEBHY (hOpMY 3aBXKIU Mae OyIb-iKe JXKEPeso MpaBa, 30KpemMa i Take HKEepero, K 3aKOH.
VY cdepi KpUMiHAIBHOTO MIPaBa 3aKOH € TOJIOBHUM (@ 4acTO CTBEPAXKYIOTh, 110 ¥ €JMHUM) JIKepe-
JIOM HOpM TIi€i ramy3i. | ockinpku #oro gopma € mposiBOM BIIOPSAKOBAHOCTI (UM HABIIAKU HEBITO-
PSIKOBAHOCTI) HOTO 3MICTY, TIOB’si3aHa i3 30BHIIIHIM CIPUHHATTSIM 3aKOHY ITPaBO3aCTOCOBHHUMU
OpraHaMu, € BiTOOpaKeHHSM 3aKIaJCHUX JO HHOTO KPUMiHAIBHO-IIPABOBUX 3aC00IB IIPaBOBOTO
peryaroBaHHsI, TO TPOoOIeMH GOPMH KPUMIHAILHOTO 3aKOHY MarOTh Oe3nocepeHiil Ta O4eBUIHUI
BIUIMB Ha SIKICTh HOTO 3aCTOCYBaHHs. 3 OINISAY HA 1€ BUBYCHHS MUTAHHS PO GOpMY KpHMiHAIIb-
HOTO 3aKOHY Ma€ He JIMIIE CyTTEBUI HayKOBHHU THTEpEC, a i HeaOusIKe MPaKTHYHE 3HAYCHHSI.

IMocTaHoBKa 3aBaaHHs. 3aBIAHHAM IIi€l CTATTi € BU3HAYCHHS MOHATTS ()OPMHU KPUMiHATb-
HOTO 3aKOHY, i CIIBBiIHOIICHHS 31 3MiCTOM 3aKOHY Ta BU3HAYCHHS BHIIB (JOPM KPHMiHAIEHOTO
3aKOHY. AKTYaJIbHICTh MOJIATAE Y HEOOX1AHOCTI TOCHIHKEHHS ()OPMH KPUMIHATBHOTO 3aKOHY IS
BU3HAYCHHS MEPCIICKTHUB HOTo BIUIUBY Ha HU3KY CYMDXKHHUX MTUTAHb.

PesyabraTu nocaimkenns. [lepeaycim, BapTo 3BepHYTH yBary Ha Te, 10 B IPaBO3HABCTBI
BXKHBAIOTHCSA JIBa OJIM3bKI MK CO00I0 MOHATTA: (opMa MpaBa Ta npasoea gropma. Hezpaxarouu
Ha MOIOHICTh WX TOHATH Ta CIIB3BYYHICTh BiIMIOBITHUX TEPMiHIB, 1X 3HAYCHHS 30BCIM HE TOTOX-
He. [ToyreMo 3 HaHOLIBII IMUPOKOTO MOHATTS IpaBoBa Gopma. [1i 0OcTaHHBEOIO MaEeTHCS Ha yBasi
CYKYITHICTB yCiX MPaBOBHX SIBUII, IHAKIIE Ka)KydH BCE, IO € B MPABi, OXOILTIOETHCS TAKHM IIHPO-
KHM TIOHATTSIM SIK TIpaBoBa (hopma. HaroMicTs ghopma npasa — 1ie By>xue TIOHSTTSI, STKE PO3YMIETh-
Csl SIK CIoCi0 MarepiaibHOTO 3aKPITUICHHS IOPUINYHAX HOPM, 110 3aCBiUYy€ 3araibHy 000B’s3KO-
BicTh ocTaHHIX. A.®D. IllebaHOB NHcaB, MO «3MICT MpaBa Mae MICIIE JUIIE OCTIIBKH, OCKIIBKH BiH
oopMIICHHI; TUTBKH B €JHOCTI 3 TIEBHOIO (hOPMOIO iCHY€ KOHKPETHHH 3MicT mpaBa. Tomy Oyio 6
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TTHOOKOI0 TOMHUJIKOFO BBaXKaTH, 1110 (hopma rpaga <...> I1e mpocTta 000JI0HKa ITPaBoBOTo 3MicTy. Ha-
crpaBi, 1e Ta Oe3nocepeaHs popma rpaea, sika sSBisie co00r GopMy ICHYBaHHS HOTO 3MICTY, 3aci0
foro opranizaiii, HallaHHS HOMY BH3HAu€HOCTI, 00’ €KTUBHOCTI» [0, ¢. 24-25]. Jlo ¢opm mpaBa
BIZTHOCSITH ITPAaBOBHI MIPUHIIMII, TIPABOBUI 3BUUAil, TPABOBHI MPEIEICHT, HOPMAaTHBHO-TIPABOBHUH
akT Towo [7, c. 341]. BpaxoBytouu, 1110 «3aKOH — 116 HOPMAaTUBHO-IIPAaBOBUH aKT BUILOTO IIPECTAB-
HUIIBKOTO OpraHy Jep KaBHOI 3aKOHO/IaBYO1 BIaJiM a00 caMOro Hapo.dy, SKHH Peryitoe HanOUIbII
Ba)KJIMBI CYCIIJIbHI BIIHOCHHH, BUPaXKa€ BOJIO i IHTEpECH OLIBIIOCTI HACETICHHS, BTUTIOE OCHOBHI
IpaBa JIOJUHM Ta 1HII 3arajbHOJIIOACHKI IHHOCTI 1 Ma€ HABUILY IOPUANYHY CHITY IIOJIO 1HIIUX
HOPMAaTUBHO-IIPAaBOBUX aKTiB» [7, c. 121], KpuMiHaIbHUN 3aKOH € BUJJOBUM MOHATTAM (OpPMH Mpa-
Ba. 3 poro npuBoay ciymHuM € TBepkeHHss O.®D. KictsakiBebkoro, sikuit me B XIX cT. mucas,
II0 caM «KPUMIHAJBHUHN 3aKOH € (hOPMOI0, BUPA30M KPUMIHATIBHOTO IIPaBa SIK CyKYIMHOCTI OHATh
JIAHOTO HAPOJY B JIAHHH Mepios HOro po3BUTKY MO MpaBo Ta Herpasoy [8, c. 174].

Sk 1 Oyab-sKOMY SIBUIILY TPaBOBOI AIHCHOCTI, (pOPMi KPUMIHATBLHOTO 3aKOHY BJIACTHBI TICBHI
03HaKHU. BaxxnuBIiCTh WX O3HAK y CBOIX mpalix migkpecitoBaB M.1. [TaHoB: «®opMa BUpaKeHHS
3aKOHY BIUIMBA€ Ha MOTO MpaBHIIbHE PO3YMiHHS, YCBIIOMIICHHS, a, BPEIITI-PEIIT, 1 3aCTOCYBaHHS.
Tomy 3akoH, 3 TOYKH 30py (popMHu HOTro 3aKpiluIeHHS, Ma€ OyTH BHCOKOIH()OPMATHBHUM, OHO-
3HAYHUM, CEMaHTHYHO BUTpUMaHUMY [9, c. 80]. Takum 4nHOM, 11 O3HAKK MAIOTh OyTH HACTUIBKH
YHIKaJIbHUMH, 1100 38 (OPMOI0 KPUMIHANBHUH 3aKOH MOXHA Oy710 11eHTH(DIKYyBaTH cepel] 1HIINX
rajy3eBux 3akoHiB. OJJHAK BU3HAYEHHS TAKOTO MEpeNiKy BOAYA€THCS 32 MOXKIIMBE JIMIIE 13 BUKO-
PUCTAaHHSAM JEAYKTUBHOIO METOJY JOCHIJKEHHS, TOOTO Tpeba CrovyaTky OKPECIUTH KOJO O3HaK
(hopmu 3aKOHY, SIKI XapaKTEPHI 715 BCIX Tally3eBHX 3aKOHIB, a BXKe IMOTIM 3HAUTH Ti 03HAKH (HOpMH,
SIKi € BU3HAYAIIBHUMU LTSI KPEMIHATBHOTO 3aKOHY.

BpaxoByrouu Te, 0 I pPOMaHO-TePMAHCHKOT TPAaBOBOI CiM’1 XapaKTEPHUM € ius scriptum
(Tmcane mpaBo), 3MICT KPUMIHAIBHOTO 3aKOHY BiOOpPaKaeThCs Y HOPMATHBHO-TIPABOBOMY aKTi
IIISIXOM TEKCTYAIBHOTO 3aKPITUICHHS HOPM TIpaBa. TakuM YHHOM, TIEPIIOI0 03HAKOI0 (POPMHU KpH-
MIHQJIBHOTO 3aKOHY € meKcmyanvhe eidoopaxcennsn 3micmy. Croro 4yacy 3.A. TpocTiok nucana,
0 caMe TEKCT 3aKOHY, TOOTO CJIOBa 1 MU(PH, 32 IOTIOMOTOI0 SKUX 3aKOHOJABEIh (POPMYITIOE OK-
peMi CcTaTTi KpUMIHAIBHOTO 3aKOHY, € (POPMOIO BHpa3y 3MiCTy KpHMiHalbHOTO 3aKoHy [10, c. 7].
OTxe, MOCTa€ MUTAHHS, 0 MA€ThCS HA yBa3l MiJ TEKCTOM 3aKoHY. JIIHTBICTH BHOKpPEMITIOIOTH
6mm3bk0 300 Bu3Ha4YeHb MOHATTA «TekeT» [11, ¢. 3-5]. BpaxoByioun Taky pi3HOMaHITHICTh, BBa-
JKaro 3a JOUIJIbHE BUXOJUTH 13 TPAAULIIHHOTO BU3HAYCHHS 1IbOTO MOHSTTS. TaK, MiJi TEKCTOM BapTo
PO3YMITH TIE€BHY MOCIIIJOBHICTh MOBHUX 3HAKIB, 110 BOJIOIIIOTH O3HAKAMU 3B’ S3HOCTI, LIJIICHOCTI,
€MOTUBHOCTI i y CyKYITHOCTI XapaKTepU3yIOThCSl BU3HAYECHICTIO, BIIMEKOBAHICTIO Ta CTPYKTYPHi-
ctio [12; 13].

Buxonsuu i3 Takoro po3yMmiHHS TEKCTy 3aKOHY, BapTO 3BEpHYTH yBary i Ha MOBY 3aKOHY.
B kpumiHabHO-TIPABOBIH JIiTeparypi iCHY€ IEBHA ITUCKYCIsS 3 I[bOTO MPUBOAY. Tak, OJHI aBTOPH
BBA)KAIOTh, 1[0 XapaKTCPHCTHKa MOBU KPHUMIHATBHOTO 3aKOHY MOEIHYETHCS 3 XapaKTEPHCTHKOIO
BJIACTUBOCTEH 3aKOHOIaBYOTO TeKCTY [ 14, c. 562]. [HII aBTOpH BBaXKarOTh, IO TEKCT 3aKOHY 1 MOBa
3aKOHY — IIe Pi3Hi SBHUIIA MPaBOBOI JikicHOCTI [15]. Bapro 3ayBaxkutH, 1o # cepen NpUOIYHUKIB
MIO/ITy MOBH ¥ TEKCTY 3aKOHY TaKOX TOUaThCS IEBHI TUCKyCii. B I0pHCIHHTBICTHII JOCUTB TOCTPO
CTOITh MMUTAHHS IIOJI0 TOTO, SIKE 13 3a3HAUEHUX SIBUII TPABOBOT JIMCHOCTI MOCiIa€ MPOBiAHE MicIIe:
MOBa 3aKOHY 4M TekcT? OfHI BUCHI BBaXKAIOTh, 1[0 MPOBITHE MicClle MAa€ MOCIJAaTH MOBA 3aKOHY,
OCKIJIBKHM CaMe BOHA CBOIMH SIKICHMH XapaKTEPUCTUKAMHU 37[aTHA BITMBATH HA MTPaBHJIbHE BUKJIIA-
JIEHHS Ta TiayMadeHHs HOpMH. «Came MOBa CIyXHUThb 3aco00M mepenadi iHdopmaiii mpo 3micT
paBoBUX mpunucie» [16, c. 7]. IHmi aBropu BBa)karOTh MPOBIJHUM TEKCTOJOTTYHMH MiAXiA.
OCHOBHHM apryMEHTOM MPUOIYHHUKIB TAKOI O3HUIIIT € Te, MO KIHIIEBUM IIPOAYKTOM 3aKOHOTBOPYOL
IISUTBHOCTI € TEKCT HOPMAaTHBHO-TIPABOBOTO akTa. To0To, mepeaycim, e TEKCT, a He MOBHI OTUHH-
11, sIKi MarOTh Pi3HI IpaMaTWdHi BIacTuBoCTi [17, ¢. 25].

[TigTpumyrodn 3a3HaYCHUN BUIIIE MiAXIJ] IIOJI0 MTPOBITHOT PO TEKCTY 3aKOHY, 3ayBaXKMMO,
1110, MOBa, CBO€IO UEPTOI0, € HEBI €MHUM CKJIQJTHUKOM TEKCTY 3aKOHY. 3a3Ha4eHE 3HAXOANUTH ITifI-
TBEP/UKCHHS B SKICHUX XapaKTEPUCTHKAX OCTaHHBOTO. Tak, 3MicT OyIb-SKOTO 3aKOHY Ma€ OyTH
BUKJIAJICHUI y BiAMOBIMHIN (opmi 13 moaepKaHHSIM CTHIBOBUX BUMOT. IIiNTpHUMyIOUH MO3HUIIIO
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B.M. CaBurpkoro [18, c. 21], 3a3HaunMo, 110 3aKOHOIaBYHN CTHIIb — 1€ aTpUOYT 3aKOHOIaBYOTO
TekcTy. Tak, 3 TOUKHM 30py MOBO3HABCTBA CTHJIb B3aralili MOXE peai3oBYBaTHCS JIUIIC HA PiBHI
TeKcTy. TeKCT po3mIsIaeThest K «MoBa B aii» [19, c. 11].

[Tepenik sSKICHUX BUMOT, 1[0 BUCYBAIOThCS JIO TEKCTY 3aKOHY, € JOCUTh NIMPOKHM. Tak,
A.C. Tliroakin BBaXkae, 10 TAKUMH BHUMOTAMH € 00’ €KTHBOBAHICTh, 3B’ S3HICTh, MOJAJILHICTE Ta
nparmatusMm [16; c. 18]. Lleit nepemnik Moxke OyTH JTOTOBHEHUH 11le i TAKUMH BUMOTaMH, SIK TIOCITi-
JIOBHICTb, JIOT1UHICTh, CTHCIIICTh TOIIO0. OaHaK, BOAYarouM BEJIMKUN 00CST MUTaHb, [0 BUHUKAIOTh
3 IPUBOJY SIKICHUX XapaKTEPUCTUK TEKCTY 3aKOHY, BBAYKAEMO 32 JIOLJIbHE 3QJIMIINTH 110 pooJie-
MY IS TOJANIBINUX HAYKOBUX JOCIiPKCHb.

Jdpyroro 03HaKoIO (HOPMHU 3aKOHY € HAAGHICHb GUMOZ U000 cmpyKmypu mekcmy. TekcT
HOPMAaTHBHO-TIPABOTO akTa Mae OyTH IMOOYIOBaHWI TaKMM YHHOM, II00 HOpPMY TpaBa Oymb-sKiit
0c001 OyJ10 JIETKO 1 3pyYHO 3HAWTH. Y 1[bOMY pa3i BApTO BUXOAMTH 3 JIBOX KpHuTepiiB. [lepmuii mo-
nsrae y popManbHIX BUMOTAX 10 CTPYKTYPH TEKCTY, & APYTUi — 3MICTOBHUIA, TOOTO BUMOTH IIIOZ0
JIOT1YHOT MTOOYTOBH TEKCTY.

Posmisinaroun mepiimii KpuTepid, BapTO 3a3HAYMTH, IO 3aKOHOJABEIh BUPIIIMB MTHTAHHS
«BPYYHOCTI» TEKCTy IUIIXOM HOTo MOALTY Ha MEBHI YaCTHHH, SKi MAlOTh BiJIIOBIAHI 3aTOJOBKH.
Taki yacTMHU 3a3BHYail MarOTh Ha3BYy po3iin. OcoOnuBicTh KOMM(IKOBAHOTO HOPMATHBHO-TIpa-
BOBOTO aKkTa — KpUMIHAIBHOTO KOZIeKCy YKpaiHU MOJIsirae B TOMY, 1110, OKPIM MOy Ha PO3/ALIH,
3aKOHO/IaBeIlb CIIOYaTKy PO3MOJIISIE BeCh TEKCT Ha 2 BENIMKI YACTHHU, SKi MalOTh Ha3By 3arajbHa
ta OcobnuBa yactuau KpuMiHaiabHOTO Kofiekey Ykpainu. [Ipu oMy HOpMHU, SIKI MICTATHCS B IUX
yacTUHaX, MOoOy/I0BaHI TAKMM YWHOM, II0 BOHHM B3AaEMOJIIOTH MK COOOI0 Ta CKJIAJalOTh €JIMHE
uirne. Hampukian, y He3akiHdIeHOMY 3JI09HHI TS KBaTi(iKalii JisTHHS 3aCTOCOBYIOTHCSI HOPMH, SIKi
MictsaTbes B po3aini I «31o0uunH, fioro Buau ta craiin cr. 13 KK Ykpainu Ta BinnoBigHa HOpMa
Oco6nuBoi wacTrau. OHAK TAaKUH MOALT HA YAaCTHHHU Ta PO3ILUIH HOCUTH (paKyIbTaTHBHUN Xapak-
tep. Tak, 3akoH Ykpainu «IIpo 3actocyBaHHS aMHICTIT B YKpaiHi» BHACIIIOK HEBEIIMKOTO 00CATY
HE MICTUTb TaKOTO TOJILITY.

KoxHwuii po3nin Moke MicTuTH migpo3aitu. [Ipore, sikmio roBoputu npo KK Vkpainw,
TO B HHOMY BIJICYTHI Hifpo3aian. HacTymHUM CTpyKTypHHM C€lIeMEHTOM € ctarTs. CtarTs Oyab-
K01 Taly31 IpaBa 3aBkK/IM Ma€ 3arojiOBOK Ta MEBHY CTPYKTYpy. BoHa ckialaeTbes 13 MEeBHUX ya-
CTHH. Y MOCIOHMKaX 13 3aKOHOJIABYOT TEXHIKM BiJ3HAYAETHCA, L0 KOXKHA CTATTS, KpPIM HOMeEpa,
Ma€ MaTH BlacHy Ha3By. HaliMeHyBaHHS (3aroJIOBOK) BU3HAUAE 3MICT CTATTi 1 3HAYHO TOJETIIYE
MoLIyKH B TekcTi [17, c. 44].

SIKIIO TOBOPHUTHU MIPO JIOTIYHY CTPYKTYPY TEKCTY 3aKOHY, TO BapTo 3a3HadyuTH Take. Crio-
YaTKy B TEKCTi HAaIA€ThCs KaTeTOpiabHUM amapar, TOOTO HaJIaeThCsl BU3HAYCHHS MOHATH, sIKi Oy-
IyTh 3aCTOCOBaHI B 3a3HAYCHOMY HOPMAaTHBHO-TIPABOBOMY akTi. [10TiM BHKJIagaroThCs 3arayibHi
TIPUHIIHITH, SIKUX MAIOTh TOAEPKYBaTHCS Cy0 €KTH IUX BimHOCHH. Taka joriuHa mooynoBa BIacTu-
Ba 0araTthoM 3aKoHaM YKpaiHH, 30kpema i KpuMiHaibHOMY MpoliecyaibHOMY KOJIEKCY YKpaiHu.
Ha »xainb, y KK Ykpainu taki enementn BijgcytHi. Ocobnusictio KK Ykpainu € te, mo kareropi-
ANBHUH arapar HaloBHIOEThCS TochioBHO. Tak, y cT. 11 KK Vkpainn HamaeTbcs OHATTS 3I10-
YHHY, BOAHOYAC MOHSTTS CIIBYYacTi Yy 3T0UMHI MiCTUThCs @k y crarTi 28 KK Ykpainu, a moHsTTs
ymucHoro BOuBcTBa B CT. 115 KK Vkpainu. Haromicts y u. 1 ct. 1 KK Vkpainu Bu3HagaroThCs
3aBJaHHS I[bOT'0 HOPMATUBHO-MIPABOBOTO akTa. JIoriuHa CTPpyKTypa MPOCIiIKOBYETHCS Y TIOCTiI0B-
HOMY BUKJIQJICHH1 3arajibHUX TIOJIOKEHb, a TOTIM CIeI[ialIbHUX, SKi 3aCTOCOBYIOTHCS B KOHKPETHUX
Bunajakax. Tak, y 3aranbniii yactuni KK Ykpainu 3axpinseni 3arajgbHi MOJIOKEHHS 100 3J10YH-
Hy Ta KPUMIHAJIBHOI BiANOBiAaIbHOCTI, a B OCcOOIMBIM 4acTUHI ONMMCaHI KOHKPETHI CYCHUIBHO
HeOe3MeyHi JisTHHSA, 3a SKI MoXe OyTH 3aCTOCOBaHUI MeBHUM BU nmokapanHs. OcobnuicTio KK
VYkpaiHu € HasBHICTh JOCHTh BEJIHMKOT KUTLKOCTI MPUMITOK. OOYMOBJICHO 1I€ TUHAMI3MOM KpHMi-
HAJIBHOTO 3aKOHOJABCTBA YKpainu. Yncienni 3Mian HopM KK Ykpainu MOIIH MOTATTH 1 hopMaib-
HI 3MiHH BChOTO 3aKOoHY. 11i 3MiHM ounHaNMCs 0 3 HyMepallii cTarei Ta 3aKiHIyBaJUCs O JIOTTYHHM
po3TamnryBaHHAM OCTaHHIX. OJJHAK 3aKOHOIABEIH BHPIIIUB IIe MUTAHHSI 32 JOMIOMOTOIO TIPHMITOK,
K1 He MOTPeOyrOTh TIOBHOT (hOpMabHOT 3MiHM 3a3HAYEHOTO HOPMATHBHO-IIPABOBOTO akTa. [Ipu-
MITKa — 9YaCTHHA HOPMATHUBHO-TIPABOBOTO aKTa, sIKa SIBJISE JIePKaBHO-BIAHUN TIPUTIHC, TIPU3HAYC-
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HUH JUTS CTICIIaIbHOTO TEKCTOBOTO 200 CHUMBOJIIYHOTO TTiIKPECIICHHS, Ma€ CYTPOBITHUN XapaKTep
[20, c. 139].

Takoxx BapTo 3rajiaTé Mpo Taki CTPYKTYPHI €JIEMEHTH, SIK IMEePEXiHI Ta MPUKIHIIEBI MO0~
JKCHHS, a TAKOXK JTOJIATKH. 3a3Ha4YCHI CIIEMEHTH 3a3BHUall MiCTATHCS HAIIPUKIHII 3aKOHY 1 CITPSIMO-
BaHi Ha PETyTIOBaHHS ITUTAHb, OB’ A3aHUX 13 HAOYTTSAM YMHHOCTI HOPMAaTUBHO-TIPABOBUX AKTIB UM
OKpEeMHUX iX MoNIokeHb Tomlo. JJocuts TpuBanmii nepion yacy gonatkom 10 KK Ykpainu OyB nepe-
JiK MaifHa, 0 He HijuIarae KoHpickarii 3a cynoBUM BUpokoM [21]. OgHak i3 HaOyTTSIM YMHHOCTI
3axony Ykpainu «I[Ipo BuKoHaBue npoBapkeHHs» [22] BiH BTpATUB YHHHICTb.

Tpetst o3Haka — Le Ha3zea 3akony. BoHa € 01HOYACHO 1 HEOOXiAHUM BIIACHUM aTpuOy-
TOM (PEKBI3UTOM) 3aKOHOIIPOCKTY (3aKOHY) 1 HOTO CTPYKTYPHHM €IEMEHTOM. Y CT. 19 mpoekTy
3akony Ykpainu «[Ipo HOpMaTHBHO-IIPaBOBI aKTH» BUMOTH 1O Ha3BU HOPMAaTHBHO-TIPABOBOTO
aKTa MPOIOHYETHCS BCTAHOBUTH TaKMM YHHOM. 3aKOH Ma€ MaTH JIAKOHIYHY Ha3BY, sKa BKa3ye
Ha MpeIMET TPABOBOTO PETYITIOBAHHS Ta BUOKPEMITIOE ceOe K CTPYKTYPHUH €JIeMEHT; HopMa-
THBHHH aKT, a OTXKe, 1 3aKOH HE MOXXE€ MaTH Ha3BYy IHIIOTO HOPMATHBHO-IIPABOBOIO aKTa (Ha3-
Ba SK IHJIUBITyallbHUH PEKBI3UT 3aKkoHY) [23]. Takum 4MHOM, Ha3Ba 3aKOHY Ma€ BiJNOBITATH
BHMOTaM KOHKPETHOCTI Ta reHepaiizanii. Ha3Ba 3akoHy 103BOJISIE OTpUMATH IIBUAKO TOUHY H
JIOCTOBiIpHY (popMallito Ipo Te, IKUM came 3aKOHOJIaBCTBOM OyayTh PETYJIIOBATHCS Ti Y iHII
BiJIHOCHHH.

UYeTBepTOI0 03HAKOWO € HaAgHicmb nionucy Ilpezudenma Ykpainu. 3a3HadcHy O3HAKY
MOkHA Oys10 6 pO3MIAJaTH y CyKYIMHOCTI 3 03HAKOIO HasIBHOCTI PEKBI3UTIB 3akoHy. [IpoTe ii BapTo
PO3MIIAAATH OKPEMO, OCKIIBKH, MO-TIepIle, 11 BCTAHOBJICHHS Ma€ MEBHUI MPOLeypHUH TOPSIOK,
3aKpITICHUH Y 3aKOHOJABCTBI YKpaiHu, a Mo-Apyre, KOACH 3aKOH He Oy/ie YMHHUM 3a BiJICYTHOCTI
i€l O3HAKH.

[Iponenypa minnucanus 3akoHiB [IpesugentoM Ykpainu 3akpimieHa y cT.cT. 91 ta 94 Kon-
CTUTYIIT YKpaiHu, Jie TpoIlrcaHa NpoIeaypa Mmianiucants 3akoHiB [Ipesnnenarom Ykpaiau. Tak,
3aKOH Tic)Is NpUHHATT BepxoBHoto Panoro Ykpainu mianucye ['onosa BepxoBHoi Paju Yipainu i
HEBIJKIIATHO Harpasisie Horo [pesunentori Ykpainu. [Ipe3uneHT Ykpaiau npoTarom I’ iTHa I -
TH JHIB TIiCIIS1 OTPUMAHHS 3aKOHY IiIIHCYy€ Horo, Oepydn 10 BUKOHAHHS, Ta ODilliiiHO onpuition-
HIOE HOro abo MOBEpTa€e 3aKOH 31 CBOIMH BMOTHBOBAHHUMHM i C(HOPMYIHOBAHUMH IPOIO3HIISMH
1o Bepxosnoi Pagu Yipainu Jj1st TOBTOPHOTO PO3IIISIY.

Takoxx B OcHOBHOMY 3aKoHI 3aKpiljIcHI MpaBOBi HACHiAKM HEMiANUCAaHHS 3akoHy [Ipesu-
JeHTOM YKpainu. Y pasi akuo [Ipesusent YkpaiHu npoTsSroM BCTaHOBICHOTO CTPOKY HE TOBEPHYB
3aKOH JIJIs1 IOBTOPHOTO PO3IIISAY, 3aKOH BBOXKAETHCs cXBajieHUM [Ipe3uaentoM Ykpainu i Mae OyTu
MiAMUCcaHui Ta oiMiHHO OMPUITFOAHEHUH. SIKIIO ITi/] Yac MOBTOPHOTO PO3IVISITY 3aKOH Oy/e 3HOBY
npuitaaTuil BepxoBHoro Panoro YkpaiHu He MEHII sIK ABOMa TPETHHAMH BiJ il KOHCTHTYHIHHOTO
cknany, [IpesuneHt Ykpainu 3000B’13aHUi HOTO miamucaTy Ta oQilidiHO ONPHITFOIHUTH IPOTATOM
JiecsaTH JHIB. Y pasi skmo [Ipe3naeHT YkpalHu He MmiImucaB TaKuil 3aKOH, BiH HEBIKIaHO OQi-
iHO onprITFOIHIOETHCs ['010BOr0 BepxoBHOT Paju Yikpainu i ormyOI1ikoBy€eThCs 32 HOTO ITiITHCOM
[24]. 3a3HaueHi 3aKOHOIABYI MTPHUITUCH TAKOXK JTyO0r0ThCs B 4. 4 ¢T. 130 Permamenty BepxoBHoi
Panu Ykpainu [25].

Hapermri, n’sT0¥0, i OCTAHHBOKO 03HAKOIO € HAAGHICHb IHUIUX PEKEI3Umie 3aKoHY. Y TPo-
ekti 3akoHy «lIpo HOpMaTHBHO-TIpaBOBi akTH» [23] mependavanocs, Mo Oyab-sKUH HOPMAaTHB-
HO-TIPAaBOBUH aKT, 30KpeMa # 3aKOH, Ma€ MICTUTH Taki pekBisutu: 1) JlepxaBuuil I'ep6 Ykpai-
HU; 2) 3a3Hau€HHS BUJY HOPMATHBHO-NPABOBOTO aKkTa; 3) Ha3Ba HOPMATUBHO-IIPABOBOIO aKTa;
4) moBHa Ha3Ba cy0’€KTa HOPMOTBOPEHHS (32 BHUHATKOM 3aKOHIB, MPUUHATUX BCEYKPATHCHKUM
pedeperaymom abo Bepxosroro Pamoro Ykpainu); 5) micue i gaTa mpuidHATTS (BHIAHHS) HOpMa-
THUBHO-TIPABOBOTO aKTa; 6) BIACHUI HOMEpP HOPMAaTHBHO-IIPABOBOTO aKTa; 7) MiAmMUC ocoOu (mist
CIIEKTPOHHOTO IOKYMEHTA — CJICKTPOHHHUHN III(POBUIL MiANKIC), YITIOBHOBAaKEHOI MIAMMIUCYBATH Bif-
TIOBITHUH HOPMATHBHO-TIPABOBUH akT; §) MiINHC 0cOOM (IS €IEKTPOHHOTO JTOKyMEHTA — CIICK-
TPOHHUI TUPPOBUI MIIIHKC), YITOBHOBAXKEHOT CKPIIIITFOBATH ITi{IITCOM HOPMATHBHO-TIPABOBHIA aKT
y BUNazKkax, nepeadauennx Koncruryiiero Ykpainu 9) repoosa neuarka. HopMaTuBHO-TIpaBOBHIA
aKT Ma€ MICTHTH JaTy AepkaBHOI peecTpanii B MiHiCTepcTBI FocTUIIT YKpaiHH, SKIIO BiH MAJISATaE
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TaKif peectpariii, Ta HOro peecTpaniiHuil HOMEp B €IMHOMY JepKaBHOMY PEECTPI HOPMATHB-
HO-TIPABOBUX aKTiB YKpaiHH.

TakuM 9HHOM, POSIVIAHYBILIH O3HAKH q)opMH 3aKOHY, MOKHA 32 JIOTIOMOTOFO iHI[YKTI/IBHOFO
METO/y IOCHI/PKeHHS IHTH BUCHOBKY, IO i )OpMOI0 KpUMIHAIbHOZ0 3aKOHY BAPTO PO3YMITH
CTPYKTYPOBAHE TEKCTyaIbHE BiJJOOpaXKCHHS 3MICTY, SIKE NPUIAHATO 32 BCTAHOBJICHOKO NIPOLIEYPOIO,
1o Hl}lTBepI[)KyCTI)CH HIHHI/ICOM HpCSI/I)leHTa pralHI/I Ta MlCTI/ITI) BCI 1HIIT1 HCO6XII[H1 peKB13I/ITI/I

BucnoBok. Buknanene m103Bojsie TiiTH BUCHOBKY MPO Te, MO0 (GOPMOIO KPUMiHATBHOTO
3aKOHY TpaBa €, HacamIiepes, Koau(ikoBaHMi HOPMATUBHO-NPABOBHH akT — KpuMiHAIBHUHA KO-
nekc Ykpaiau. OnHaK HOPMU KPUMIHAJIBHOTO MPaBa TAKOXK MICTSITHCS i B IHIIUX HOPMATHBHO-ITPa-
BOBHX aKTaX, SIK MH B)KE 3a3HAYaIH B MOTIEPEIHIX HAIIUX TOCTiHKeHHIX. DopMa Mae BiAMOBIaTH
[EBHUM BHMOT'aM, B 1HIIIOMY pa3i HOPMATHBHO-TIPABOBUIl aKT HE MOXKHA Oy/ie BBaKATH YMHHUM.
Take po3yMiHHS (OPMHU KPHMIHAJIBHOTO 3aKOHY MO OyTH BUKOPHCTAHO B SKOCTi IHCTPyMEHTa
JUTSI TTOZIANBIIIOTO JIOCITI/KEHHST HU3KH CYMIKHUX TIHTaHb.
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KaHAWAAT IOPUINYHIX HayK, TOLCHT,
JIOLIEHT Kadeapu KpUMiHaIbHO-TIPABOBHX
JUCLIUILIIH

([Hinponemposcovkuil deparcasHull
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IIEBYEHKO T. B.,
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IUCLIUILIIH

(/[ninponemposcoruil depoicashuil
VHIgepcumem GHympIiuHix cnpas)

YIK 343.5
OB’EKT XV/IIITAHCTBA

[TpaBuibHE BUPIMICHHS MUTAHHS PO 00’ €KT 37T0YMHY MA€ BaKINBE TCOPCTUIHE
i mpakTHyHe 3Ha4eHHs. Came 00’ €KT Jla€ 3MOT'Y BU3HAUYUTH COLIaJIbHY CYTHICTb 3710~
YHHY, 3’ICyBaTH HOTO CYCHIJIbHO HEOS3MeYH1 HACTIIKH, CTIPHs€ PAaBIIbHIHM KBai(i-
Kallii AiSHHS, a TAKOXK BIIMEKYBAHHIO HOTO BiJl CYMDKHUX CYCHUIBHO HEOE3MEUHUX
MOCATAHb.

Knrouosi cnosa: 06’ckm 3104uny, xyrieancmeo, epomaocvka besnexa, epomao-
CbKULL NOPAOOK, NYONIUHULL NOPSOOK.

[MpaBuibHOE oOmpenerneHre 00BEKTa MPECTYIUICHUS UMEET BaXKHOE TEOpETHUC-
CKOE€ U IpakTH4YeCcKoe 3HaueHue. IMEHHO 00BEKT JaeT BO3MOKHOCTH OMPEACITHUTh CO-
[UAJBHYIO CYIIHOCTh MPECTYIUICHHS, BEISICHATB €r0 OOIIECTBEHHO OMACHEIC ITOCIIE -
CTBUSI, CLIOCOOCTBYET MPAaBUILHON KBaIU(BHUKAIMK ACHCTBHS, a TAKXKE OTICICHUIO
€ro OT CMEXKHBIX 00IIECTBEHHO OMACHBIX MOCSITATENILCTB.

Knioueswvie cnosa: obvekm npecmynienus, Xymueancmeo, obujecmeennas 6e30-
nacHocmv, 00U eCmEeHHbLl NOPAOOK, NYOTUYHBLI HOPAOOK.
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Right determination of the object of crime has important theoretical and practical value.
The object gives the opportunity to identify social essence of crime, to figure out him socially dan-
gerous effects, promotes right qualification of actions, and separates him from socially dangerous
encroachments.

Key words: object of crime, hooliganism, social safety, social order, public policy.

Beryn. O6’ekT Mae iCTOTHE 3HAYEHHS TAKOXK JJIsI BU3HAUCHHS CAMOTO TIOHSTTS 3JI0YH-
HY, 3HAYHOIO MIpOI0 BIUTMBAE Ha 3MICT MOT0 00’€KTHBHHUX 1 Cy0’€KTHMBHHX O3HAK, € BUXITHHM
y KBasidikarii 3mounHiB, mooynosi cuctemu Ocobmaupoi yactiau KK. Yee 1ie 103Bossie 3po0uTH
BHCHOBOK IIPO T€, 1IO MpobiemMa 00’ €KTa 3JI0YMHY € OHIEI0 3 OCHOBHUX Y Haylli KpUMiHAJIbHOTO
mpasa [1, c. 96].

[Ipobnema BUBYEHHSI KPUMIHAIBHO-TIPABOBOI XapaKTEPUCTUKH XYJIraHCTBA y 3B S3KY 3 ii
CKJIAJIHICTIO Ta 0araToIUIaHOBICTIO BiT0OOpaXkeHa B poOOTaX BITYM3HIHUX Ta IHO3EMHUX JIOCIIiTHH-
kiB: FO.M. AnronsHa, 10./1. biysmireiina, B.H. bypnakosa, b.C. Bosxkosa, I1.C. larens, A.1L. [lon-
rooi, O.M. [Ixyxi, b.B. 3npaBomucnosa, K.E. Iromesa, B.H. Kynpsisuesa, H.®. Ky3nenosoi,
H.C. Jleiikinoi, 'M. MinbkoBcbkoro, I'1. TTimenka, B./[. ®iniMoHoBa Ta iH. OqHaK BITYN3HSHI
KPUMIHAJILHO-TIPABOBI JIOCII/PKEHHS XYJIIraHCTBA JIMIIE YaCTKOBO TOPKAIOTHCS MPOOJIeMH BU3HA-
YeHHS 00’ €KTa XyJIIraHCTBA.

3B’5130K MPOOJIEMH 3 BAKJIMBHUMH HAYKOBHMH 1 TIPAKTUYHUMU 3aBiaHHsAMH. OOpaHa TeMa
JIOCITI/DKEHHS BIIMOBIIA€ TEMATHUI[l TIPIOPUTETHUX HATPSAMIB HAyKOBOTO 3a0€3MEUYCHHS AiSUTbHOCTI
OBC na nepiog 2015-2019 pp.

IMocTranoBka 3aBaaHHsA. MeTOIO CTATTI € aHAI3 00’ €KTa 3JI0YHHY, ITepe10aueHOTO CTaTTEIO
296 Kpuminansnoro koaekcy Ykpainu (nani — KK) «Xysiranctoy.

PesynbraTtn gociinzkeHHst. O6’€KTOM 3704YMHY B KpUMiHAIBHOMY IpaBi MPUHHATO BBAaXa-
TH CYCIiJIbHI BIIHOCUHH, Ha SK1 TIOCATAE 3II0YMH, SKUM BiH CIPUYMHSE TIKOY, HAHOCUTh 30UTKH
1 1K1 3aXHIAIOTHCSI HOPMaMU KPUMIHAJIBHOTO 3aKoHY [2, . 31], abo B mporieci CKOEHHS 3I09HHY
CTBOPIOETHCSI HeOe3eKa 3anoIisTHHS TaKO1 ITKOIH.

Tak, Oco6a-2, 6iu3bko 18.00, 61 6araToKBapTUPHOTO KUTIOBOTO OYIAMHKY, IepeOyBarOIn
Y CTaHi aJIKOTOJILHOTO CIT’STHIHHSI, OTOJIMJIACS 1 IEMOHCTpYBaJia CBild CTaTeBHI OpPTaH JIITSIM, OTOTY-
rounM T2 Oco06i-3, sKi iepeOyBau B 1iel yac y 1Bopi OymuHKy [3]. Takumu gismu Ocoba-2 yMHCHO
MIPOSIBIISIA CBOE 3HEBAXKITMBE CTABJICHHS IO TPOMAJCHKOTO TOPSAKY Ta ICHYIOUHX Y CyCIIBbCTBI
3araJbHOBU3HAHMX HOPM 1 MPaBUII MOBEAIHKH Ta MopaibHOcTi'. ¥V crpasi momo Ocobu-1 Gymno
BCTAHOBIICHO, III0 BOHA pa3oM 3 Oco00r0-3, mepedyBaroun y CTaHi aIKOTOJIBHOTO CITSTHiHHS, TI0Ya-
J1a JIaMaTH OTOPOIKY, SIKa BUIUISUIIA IPOIKKY YACTUHY BiJl MIIIOXiTHOT 30HU, YUM OYJI0 3aI0JTisTHO
MaiHOBY IIKOAY KOMYHAJILHOMY IiJIIPHEMCTBY, K€ 3a0e3Ieuye yTPUMaHHs B HAJIC)KHOMY CTaHi
comianbHUX 00 €KTIB Ha TEPUTOPIT paiiony [4].

HeoOxigHO BH3HATH, 10 B AMCIIO3UII KpHMiHaJIbHO-paBoBOi HOopMH (cT. 296 4. 1 KK)
32 0COOIMBOCTAMHU KOHCTPYKII1 C(OPMYITbOBAHO (hOPMAIBHUN CKJIa]l 3JI0YHHY, aJle B PCaIbHOMY
KHUTTI XyJiraHCTBO, KBauti(ikoBaHe 3a 4. 1 cT. 296 KK, mae maitnoBy mkoxy. Tak, 1 MaifHOBa IIIKO-
Ja Moxxe OyTH He3HauHa abo moTeprijia 0coda He BBaXKAE 3aIOJIisTHY IIKOIY 3HAYMMOKO JIs ceOe
YW JIJIS THIIAX, OJTHAK HACTIPaBIi TaKa IIKOJa MOKe OyTH OI[IHEHA y TPOIIIOBOMY €KBiBaJICHTI, He-
3BaKAIOUHW Ha ii po3Mip.

! 3nilicHuBIIM Taki Aii MyOIiYHO Y NPUCYTHOCTI HEBU3HAYCHOI KUIBKOCTI 0ci0, sKi mepeOyBaii y IBOpi OymiH-
Ky: MEIIKAHIIIB Ta MEPEX0XKHX, cepel sIKux Oyiau manomitHi aitu, Ocoba-2 He pearyBajia Ha 3ayBaKCHHs, 3pOoOieHi Tid
JIOPOCIIMMHU 0co0aMu, i HELIEH3ypHO Jasiiacs Ha aapecy Ocobu-3 ta orouyrounx. Otke, nissHHAM Ocobu-2 He Oyio 3aro-
IISTHO peanibHOT MalHOBOI 1mKoau notepiniid Ocobi-3 Ta iHmmM ocobam (0cobam, sIKi TyIsiin 3 JITbMH Ha MaliIaHUIUKY
011151 JKUTIIOBOTO OYIMHKY 1 IIEPEX0XKUM, KOMYHaILHOMY ITiJIIIPUEMCTBY, Ha TEPUTOPIT 1 yTpUMaHHi sikoro nepedysae Oara-
TOKBAPTUPHUN OyAWHOK). MOKHA TOBOPUTH JIHIIE PO 3AIO/ISIHHS MOPAIBbHOI IIKOAM MPOTUIIpaBHUMHE Tisimu Ocodu-2.
OnHaK y MOPsIKY KPUMIHAIBHOTO CYIOUYMHCTBA Y Lil crpaBi noTepniioro 0co6oro He OyIo 3asBICHO M030B MPO 3aro-
IistHHS il MOpasnbHOT 1mkoau. ToMy 1ieli 3704MH XapaKTepU3y€eThCs BiICYTHICTIO peaibHOT MaTepiaibHOT KON 1 MOXKE
BBAXKATHCS TAKHM, 110 32 KOHCTPYKLI€I0 Mae (HOPMATIbHUI CKIIaL 3JI0YHHY.

2 OfHaK y MexaxX KPUMIHAJIbHOTO TPOBAUKEHHS I IIKOJAA He PO3IIsanacs, 3a CBOIMH 30BHIIIHIMH O3HAKaMH
TaKuii 37104MH Mae (popManbHUI CKiIaz 37104MHy. X04a, HaclpaB/i, MaifHOBa 1Koz Oyia 3amo/isHa, 1 Takui ckiaj 3710-
YUHY Ma€ PO3IVIAAATHCS SIK MaTepialbHUM.
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O0’€KTOM 3JI0YMHY MOXXYTh BHCTYIATH CyCIIJIbHI BiIHOCUHH, MOOYIOBaHI MO3MIIT MpakK-
TUYHO BCIX BITYM3HSIHHMX BUCHUX [5, c. 96], a TakoX Ti Onara, iHTepecH, Ha SIKi MOCSTaE 3JIOUNHHE
JUSTHHS 1 SIK1 OXOPOHSIOTHCSI KPUMIHAIBHUM 3aKOHOM.

Tak, y cnpasi BizHocHO Oco0u-1 Mano Micie 3arnoistHHS IKOAN Pi3HUM 00’ €KTaM KpHMi-
HAJILHO-TIPABOBOI 0XOpOHH, a came Ocoba-1, 6mm3pko 02.00, mepeOyBaro4yn B CTaHi aIKOTOIBHOTO
CII’SIHIHHS, TIAIMIIUIA JIO BX1HUX ABEPEH MPUMIIIEHHS CUTbPaJIH 1 MoYana HAaHOCHTH yAapu PyKaMu
1 HoTaMu Io JIepeB’siHil Meperopoai Ta ABEPAX, PO3OUBILIH CKJIO 1 3aMOAISBIIN MaifHOBY IIKOTY
Ha cymy 900 rpH [6]°. B inmiit cipasi Ocoba-1, sika nepeOyBaiia y cTaHi aKOTOJIBHOTO CIT STHIHHSL,
6mu3pko 12.00, npuiinnia 10 KonuHbo1 ApykuHu Ocobu-2, ne B npucytHocti Ocodu-3, Ocodbu-4
ta Ocobu-5 y mpuUMILICHHI JITHROT KyXHi nodana obopaxarn Ocoly-2 HElIeH3ypHUMH CIOBAMHU,
a MOTIM B3suTa 11 3a OJAT 1 Movasia MTOBXATH, CXOMMJIA ii 3a BOJOCCS, BUTAINIA 13 MPUMILICHHS
KyXHI Ha TIOIBIp’s1, TOBAJIMJIA HA 3EMJTO 1 TIPOJIOBXKYBajia OMTH PyKaMH 1 HOTaMU I10 PI3HUX YaCTH-
Hax Tina [7]. Komu motepnina Ocoba-2 Hamaranacst migHsaTHces 1 BTektH, Oco0a-1 Haznornana ii i
yaapwiia jiornatoro 1o pyii. I1ix gac mooutts Ocobu-2 Ocoby-1 Hamaranacst 3ynuauTH Ocoba-3.
OpnHak, Koiu 11e He Baanocs, Ocoba-3 movana HaHOCUTH yaapu 1o Timy Oco0i-1, 3axumarouu Ta-
kM unHOM Oco0y-2. B pesynsrari npotunpasuux Aiit Ocobu-1 nmotepminiit Ocobi-2 Oymo 3armo-
JUSTHO JIETKI TIIECHI YHIKOJDKEHHS 0€3 KOPOTKOUACHOTO po3Jaay 310poB’s, i cama Ocoba-1 mij yac
1i€i Gifiku OTpUMAaIa TiNECH] YIIKOIKEHHS®,

YV Hay1i KpUMiHAJIBHOTO MpaBa po3pobieHa Kinacudikaiis 00’ €KTiB 37I0YMHIB HA 3arajbHHIA,
posoBHii 1 6e3nocepenHiid. Taka kinacudikallis Ma€ He TUTbKH Mi3HABAIbHE, ayie i konudikariiine
1 IpaBO3aCTOCOBHE 3HAUEHHs. 3aralbHUM 00’ €KTOM 3JI0YMHY BUCTYIIAIOTh YC1 CYCHiIbHI BIIHOCH-
HH, SIKi OXOPOHSIOTHCS HOPMaMU KPUMiHAIBHOTO 3aKOHY. Y MPaBOBIH JIiTEepaTypi MATaHHS PO PO-
JOBUI 00’€KT XyIraHcTBa € cripHuM. Hu3ka aBTOpiB BU3HAIOTH POJOBUM 00’ €KTOM XYIITraHCTBA
CyCHUTBHUN TOPSIOK [8, ¢. 18], CyKyIHICTh OMU3BKHX MK COOOK CYCHUIBHHUX BiTHOCHH, IO
CKJIQJIAI0Th 3MICT TPOMAJICHKOTO TIOPSIJIKY, TPOMAJICHKOT O€3MeKH 1 37I0pOB’ sl HACEJICHHS (3JI0YHHIB,
00’emnanux y necsarii masi KK Vipainu 1960 p.) [9, c. 494]. B.O. HaBpo1bKuii 3 1{-OT0 TPUBOY
3a3Hayvae, 110 B Teopii KPUMIHATIBHOTO MpaBa HAMITHIIMCS TIPUHANMHI TPH TAXOAN 0 BUPIIICHHS
IILOTO MUTAHHA: 1) € €JMHUNA POJTOBUI 00’ €KT, KM OXOPOHSIETHCS HOpMaMu raBu X OcoOmrBoi
yactuHu KK — cycninpHUX BiTHOCHH, IO CKJIAJIAIACS 3 TIPUBOJY IPOMAJICHKOT OE3MEKH, rpoMall-
CBKOTO MOPSIIKY Ta HAPOAHOTO 3A0POB’sl; 2) y IaBi «3I0YMHU IPOTH TPOMAICHKOI Oe3meKku, Tpo-
MaJICBKOTO TOPSAIKY Ta HApOJHOTO 3I0POB’s» 00’€IHAHI MOCATAHHSA HA TPHU CAMOCTIHHI pOJOBi
00’ €KTH: TPOMaJICEKUI MOPSAAOK; TPOMAJICBKY Oe31eKy; HapoJHe 310pOB’s; 3) BU3HAHHS HAsSBHOCTI
e OUTBIIOT KUTBKOCTI pOIOBUX 00’ €KTIB, sIKI OXOPOHSUTHCS HOpMaMu Tojli unHHOT maBu X Oco-
omuBoi wactuan KK. Kpim TppoxX BKa3aHUX BHUIIE, Cepel] HUX BHIULDIH: IHTEPECH ciM’1 Ta MOJIO-
Ii; BIIHOCHHH, IIO CKIIAJAINCS 3 IPUBOIY 00O0B’SI3KY TPOMAISIH 3aiMAaTHCS CYCIUTBHO KOPUCHOIO
nparero; 0e3rneKky BUpOOHUIITBA; Oe3MeKy TPAHCIIOPTY; BIIHOCHHH 3 MIPUBOIY 000POTY MPEIMETIB,
SIK1 CTaHOBIISITH MIJBUIIICHY HeOe3MneKy s oTouyrouux [10].

CycminbHa HeOe3NeuHICTh JisiHb, 3a3HadeHuX y po3ain XII OcobmuBoi KK Ykpainu «3i10-
YHHU MPOTH TPOMAZCHEKOTO MOPSIIKY Ta MOPAJIBHOCTI», TIOJIATAE B TOMY, III0 BOHHU 3aBAAIOTh a00
CTaBJIATH IT1]1 3aTPO3Y 3aIOIISTHHS 1ICTOTHOT IIIKOJIM TPOMAJICEKOMY TIOPSIKY 1 MOpaTbHUM OCHOBaM
JKUTTS CyCIUTbCTBA. [ pOMaChKHIA MOPSIIOK — 1€ CYKYIHICTh CYCIIBHUX BiTHOCHH, IO 3a0e31e-
IyIOTh CHOKIHHI YMOBH KUTTA JTIOACH y Pi3HUX chepax CyCHiIbHO KOPUCHO] TiSIBHOCTI, BiAMOYNH-
Ky, TOOYTY 1 HOpMaJIbHOT AiSUIBHOCTI MiANPHEMCTB, OpraHizaliil, ycraHoB y 1iif cdepi. CycminbHa

3 TakuM 9uHOM, y AisiHHI Oco0u-1 Mae Miclie He JInIie MOPYLUIEHHs TPOMaICHKOTO MOPSIIKY, a i OCSATaHHs Ha Bifl-
HOCHHH BJIACHOCTI, OCKUJIbKM MalfHOBA IIKOJIa Y BUIVIsAAI pO30UTHX ABEpeii Oyiia 3aroisHa JepxaBHii yCTaHOBI, iHTepecH
SIKOT, SIK FOPUANYHOI 0co0M, OyITi MOPYIIEHI B MPOIECi CKOEHHS IbOTO 37104rHy. OMHAK IHTEPECH CLIBCHKOT pagu MarTh
KOHKPETHHUI rpOILOBHUIA BUMIp i MOXKHA PO3LIHIOBATH iX SIK IHTEpEeCH BIACHOCTI, 10 Oy/IM MOPYILIEHI B IPOLECI CKOEHHS
37I09MHY Y (OPMI MOMIKOKCHHS BXIIHUX IBEPEil 0 MPUMIILICHHS CilTbpPaIH.

*V pesynsrari nporunpaBaux Aiii Oco6u-1 Gyino 3amonisiHO MKOAy HACTYITHHM CYCIIUJIBHUM BiXHOCHHAM: IPO-
MaJICbKOMY IOPSIKY B YACTHHI HOPMAJIBHUX YMOB BIIMOYMHKY I'POMAJISIH; HOPMaM MOPaJIbHOCTI Y BUCIIOBIIIOBaHHI Ha aJl-
pecy KomumHboi npyxuHu OcoOH-2 HeleH3ypHHUX CIiB; 310poB’to Ocobu-2, sika B Mporeci MOOUTTS OTpUMalla JICTKi
TIJIECHI YIIKO/KEHHSI.
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MOpaJb — [Ie CUCTeMa ETUYHUX HOPM, MPABHJI MOBEIIHKH, SIKI CKJIATHCS Y CYCIIIBCTBI HA OCHOBI
TPAJIUIIHHUX TyXOBHUX 1 KyJIBTYPHHUX IIHHOCTEH, YSBICHD PO J00PO, YECTh, TiHICTh, TPOMa/I-
CBKHI 000B’SI30K, COBICTB, CIIPaBEITUBICTH, 1110 BU3HAYAIOTH YMOBH HOPMAJILHOTO IPOMAJICHEKOTO
KUTTSA roxaeit [1, c. 359].

3apa3 y KpUMIHAJIBHO-TIPABOBIH JITEpaTypi Ta OKPEMHUX 3aKOHOJABUMX aKTax MOYaB BHUKO-
PHUCTOBYBATHCS 1 TAKUW TEPMiH, SIK «ITyOIIYHUH MOPSI0K». 30KpeMa, B 3akoHi Ykpainu «IIpo Ha-
miOHANBHY oMoy y po3auti VIII «[poMaackkuit KOHTPOJh MOMIMiD» Y cTarTi 86 «3BIiT Hpo 1Oo-
JIEHChKY ASUTBHICTEY Y YacThHI 3 3a3HadeHo: «KepiBHUKH TEpUTOPIaIbHUX OPraHiB MOMIIIiT
3000B’s13aH1 PETYIISIPHO ONPUITFOHIOBATH CTATUCTHYHI Ta aHAJIITUYHI JIaH1 TIPO BKUTI 3aXO0/TH 1010
BHSIBIICHHS, 3aII001raHHs Ta MPUITHHEHHS MOPYIICHD MyOIIYHOTO MOPSAAKY Ha o(iiifHUX BeO-mop-
TajlaX OpraHiB, SKi BOHU 04ONIOOTEY» [11]. Takox y miboMy 3akoHi BKa3aHo, 1m0 « 1. HamioHansHa
moJTitist YKpaiHu (maii — Imoinisl) — 1e NeHTPaTbHANH OpraH BHKOHABYOI BIAIH, SIKUH CITYKUTh
CYCHUIBCTBY IIISIXOM 320€3ICUCHHST OXOPOHHU TIPaB 1 CBOOOT JIFOJMHHU, TIPOTUIT 3TOYMHHOCTI, Tif-
TPUMaHHS MyOIidHOT Oe31eKH 1 mopsaKy» (cT. 1 9. 1), 1 offHUM 13 3aB/IaHb MOJIIT Ha3BaHO «3a0e3-
TedeHHs MyOmiuHOi O0e3mekn 1 mopsaaky» (cT. 2 4. 1 m. 1). Y 6arathox CTarTsaX 3a3HAUCHOT0 3aKOHY
WaeTbes mpo myOomnivuHy Oesreky 1 mopsimok. OTke, MOHSTTS MyOIIYHOTO MOPSIKY MM 3aKOHOM
He 3aKpiuieHo. JIOTiYHMIA 3MiCT NOJOKEHB IIHOT0 3aKOHY CBIIYHMTH MPO T, IO 3aKOHOABEIh 110~
HATTSI yOJIIYHOTO MOPSIKY TPUPIBHIOE IO TPOMAJICHKOTO, OCKIITBKH (DAaKTHUHO HIeThCS PO 3a0e3-
TIEYCHHS IPOMAJICHKOTO MOPSIKY OpraHaMH TIOJIIII.

OpHak myOMiYHIM TOPSAKOM, Ha HAITy TyMKY, BUXOMSUH i3 p0o3’sCHEHb, HagaHuX Bep-
xoBHUM CynoM YkpaiHu, BBAXAETHCS MPABOMOPSJIOK SK MepeadadeHi 3aKOHOM MPaBOMIipHI
CYCHUTbHI BITHOCHUHU Y BCiX cepax colialbHOIO XUTTA, a caMe «[IpaBoYrH BBaXKaeThCs Ta-
KHUM, [0 TIOPYIIY€ MyONiYHUN MOPSIOK, SIKIO BiH OyB CIPSIMOBaHUH Ha MOPYIICHHS KOHCTH-
TYIIHHHUX MPaB 1 CBOOO JTIOAMHY 1 TPOMaJITHHHA, 3HUIICHHS, TIOMKOJDKESHHS MaiHa (i3ndHOT
abo ropuandHOi 0cobu, AepkaBu, ABToHOMHOI PecnyOmiku Kpum, TeputopiaabHOi rpoMaiH,
He3aKOHHE 3aBOJIOAIHHS HUM; TIO-JIPYTe, PABOYMH, SKUH MOPYIIYE MyOIIYHUN TIOPSIOK, € HiK-
YEeMHHUM, MTPH [[bOMY KaTeTopisi MyOIITHOTO MOPSIKY 3aCTOCOBYETHCS HE JI0 OY/Ib-SKHX MPaBoO-
BIIHOCHH y AepiKaBi, a JIUIIC MIOA0 CYTTEBUX OCHOB IpaBonopsaky. [IyOmiaanii mopsaok — e
MyOJIiIYHO-TIPABOBI BIJIHOCHHH, SIKi MaIOTh IMIIEPATHBHUN XapaKTep 1 BA3HAYAIOTh OCHOBH CyC-
MUJIBHOTO Jajy JepKaBHu.

TakuMu € TPaBOYNHHU, IO TIOCATAOTH Ha CYCITUTHHI, EKOHOMIYHI Ta COIliaIbHI OCHOBH JIepIKa-
BH, 30KpeMa, IPaBOYMHH, CTIPSIMOBaHi Ha BUKOPHCTAHHS BCYIIeped 3aKOHY KOMYHAJIBHOT, Iep>KaBHOT
a00 PUBATHOI BIACHOCTI; IIPAaBOYMHM, CIIPSIMOBaHI HA HE3aKOHHE BiTIyKeHHS a00 HE3aKOHHE BO-
JIOAiHHS, KOPUCTYBAHHS, PO3IIOPSKCHHS 00’ €KTaMH IIpaBa BIACHOCTI YKPaiHCHKOTO HAPOITY — 3eM-
JICO SIK OCHOBHMM HAIlIOHAJIBHUM 0araTcTBOM, IO MepeOyBae ImiJi 0COOTHUBOI0 OXOPOHOKO JIepiKa-
BH, ii HaJpaMu, IHITUMH PUPOTHUMHE pecypcamu (ctarts 14 Konctutyii Ykpainu); IpaBOYrHH
OO BiTUYKEHHS BUKPAICHOTO MaifHa; MIPaBOYMHH, 10 TOPYIIYIOTh MPABOBUH PEXUM BIITyde-
HUX 3 00iry abo oOMexeHHX B 00Iiry 00’€KTiB IUBUIBHOTO TpaBa TOIIO. Bei 1HIN MpaBOYMHH,
CIPSIMOBAHI Ha MOPYIICHHS 1HITUX 00’€KTIB MpaBa, MependadeHi IHIMMA HOPMaMHU ITyOJII9HOTO
MpaBa, He BBAXKAIOTHCS TAKUMHU, [0 TIOPYIIYIOTh IyOIIYHUE opsaok» [12].

IIpaBonopsgoK — 1€ YacTMHA T'POMAJACHKOTO MOPSAKY. I poManchkuil MOPSAOK — L€ CTaH
(peXHM) YIOPSIKOBAHOCTI COIMIAbHUMH HOpMaM# (HOPMaMH IpaBa, MOpali, KOPIIOPATHBHIUMH
HOpPMaMH, HOpMaMHU-3BHYAsIMH) CHCTEMH CYCHUTFHHUX BiTHOCHH 1 iX moaepskaHHs. [1oHATTS Tpo-
MaJICBKOTO TIOPSIJIKY IIMPIIIE 32 MOHATTS MIPABOBOTO IMOPSJIKY, OCKUILKH B 3MIIHEHHI 1 M ATPUMaHHI
TIEPIIIOTO BasKJIMBA POJIH HAIEKUTH YCIM collianbHIM HopMaM. [IpaBomopsiok cKkiIagaeThes TUIIe
HA ITiJICTaBl MPaBOBUX HOPM 1 BHACIIIOK I[bOTO OXOPOHSETHCS CIICiaTbHIMH JIEPKABHO-TTPABOBH-
MH 3aX0JJaMH.

OTxe, TPaBONOPSIOK — IIe YaCTHHA CHCTEMH CYCITUIEHIX BiTHOCHH, 1[0 BPETYIbOBaHI HOP-
MaMHU TIpaBa 1 iepeOyBaroTh ITiJ] 3aXHCTOM 3aKOHY Ta OXOPOHSIOTHCS JepkaBoro. BiH BcTaHOBIIO-
€TBCS B PE3YJBTATI IOJICPKAHHS PEKUMY 3aKOHHOCTI B CYCIUIBCTRBI. SIKIIO 3aKOHHICTD — I1€ TIPUH-
U, METOJI JISUTBHOCTI, PEXKUM JIiH 1 BIIIHOCHH, TO MPABOIIOPSIOK € 1X Pe3yJbTaToM.
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[TpaBomnopsiiok — cTaH (PeKKUM) MTPABOBOT YITOPSAAKOBAHOCTI (BPETYIOBAHOCTI 1 MOTOHKE-
HOCTI) CHCTEMH CYCIIUIBHUX BiTHOCHH, IO CKJIAJA€EThCS B yMOBaX peaizallii 3akoHHOCTI. [Hak-
mre: 1e arMocdepa HOPMaIFHOTO MPABOBOTO XKHUTTS, IO BCTAHOBIIOETHCS B PE3YJIbTaTi TOUHOTO
1 TIOBHOTO 3MIMCHEHHS PO3MOPSKECHBb NTPABOBUX HOPM (TIpaB, cBOOO, 000B’SI3KiB, BiAMOBITaIb-
HOCTI) BCiMa cy6’eKTaM1/1 npasa. [IpaBoBuil mopsaoK, K TUHAMIYHA CHCTEMa, BOMpae B cede BCi
BITOPSJIKOBYIOYI 3acajil MPaBoBOro xapaktepy [13].

CyCHlJ‘ILHI/II/I MOPSAZIOK — CTaH ynopsu:[KOBaHocn opramsoBaHocn Ta yperJ'[LOBaHOCTl
CYCIIUIBPHHX BiJIHOCHH, 10 BUHUKAE BHACIIJOK CTBOPCHHS U peaizaiii comialbHUX MPHUHIHIIIB i
HOPM, sIKi 00’ €KTUBHO CKJIAJIUCS HA [IEBHOMY €TaIli pO3BUTKY CycnijibcTBa. CIIUIBHI PUCH: CYCIIiNIb-
Hi SIBUIIIA, [0 BUHUKAIOTH (DAKTHYHO SIK Pe3yJbTaT pealizalil ColialbHIX HOPM, MAIOTh BOJbOBHI
Ta HOPMaTHBHUH XapakTep Ta iH.

Pi3HuUIA: TpOMaJCEKHI MOPSIOK CKIIAAETHCSI BHACIIIOK peati3allii BCi€i CyKyITHOCTI CO-
IiaJTbHUX HOPM — TPAJIUIIii, MOpaJTi, IpaBa, 3BUYaiB TOIIO; MPABOIIOPSIOK BUHUKAE 1 PYHKIIIOHYE
TITBKHM Ha MIACTaBl peaiizaiii mpaBoBUX HOPM. TOMy BiH € CKJIaJJOBOIO YACTHHOK CYCITJIBHO-
ro TMOPSAKY. 3aBASKHA OCOOTUBOCTSIM CBOET HOPMATHBHOCTI MPABO BBOJUTH 3MICT CYCIIITBHUX
BIJIHOCUH y TIPaBOBI MEXi, Ha OCHOBI YOTO BiAMOBIIHO O BUMOT 3aKOHHOCTI CKJIaJIa€ThCS IMpa-
BOTIOPSI/IOK.

Pi3HATBCA 1 32 YacOM BUHUKHEHHS: TPOMAJICHKUN MOPATOK CKIIAJAE€THCS € B IEPiof mep-
BiICHOOOIIMHHOTO JIa/ly, TPaBONOPSIOK BUHUKAE TLNBKU B ICPKaBHO-OPTraHi30BaHOMY CYCHUIBCTBI
MOPSiA 3 MPaBOM, JEePIKaBOIO, 3aKOHHICTIO, @ TAKOXK 3aJIEKHO BiJl Pi3HUX CIIOCO0IB iX 3a0e3neueHHs.

BinminHocTi y 3aco0ax 3a0e3neyeHHs: CyCHiIbHUMA MOPAAO0K, HOro BUHUKHEHHS Ta iCHY-
BaHHS 320€3MeUyIOTHCS IIEPEBAYKHO CYCIUTEHIM BIDIHBOM, @ TIPABOIIOPSIOK — ITOPSI 13 OpraHizo-
BaHMMU, BUXOBHUMU 3aX0/IaMH — IIIe ¥ CHIIOI0 Jiep)aBHOTO rpumycy [14, 352-353].

B okpemux 3aKOHOTABYMX aKTaX BITYM3HSHHUN 3aKOHONABEIb BUKOPHUCTOBYE TAKUH TEPMiH,
SIK «TIpaBonopsiok» [ 15]. Tak, y mpeamOyiti 1o 3akony Yipainu «I1po cTBOpeHHS HEOOX1AHUX YMOB
JUISE MEPHOTO BPETYJIFOBaHHS CHUTYaIlii B OKpeMHX paiioHax JloHernpkoi Ta Jlyrancekoi obmactei»
3a3HAYAETHCS PO TAKy METY IISUTBHOCTI ACPKaBH, SIK «CIIPUSHHS IKHAWIITIBUIIOMY BiTHOBICHHIO
MIPABOTIOPSIIKY Ta HOPMAIIbHOI KUTTEISUNILHOCTI B HACEJIEHUX MyHKTax y JloHenpkii ta Jlyran-
CBKill 007acTsIX, TOBEPHEHHIO TPOMAJISH 10 MiCI[h X MOCTIHHOTO MPOKMUBaHHMY. Y 3akoHi Ykpa-
iHn «IIpo 0coOnMMBOCTI 3a0€3MeUeHHS IPOMAJICHKOTO MOPSIKY Ta FPOMAJICHKOI OE3MEeKH y 3B’ SI3Ky
3 MiATOTOBKOIO Ta MPOBENCHHAM (PyTOOTBHUX MAaT4iB) TMOAAHO MOHSTTS TPOMAJICHKOTO MOPSIKY.
Tak, y crarti | «BusHauenns repminiB» Posminy 1 «3aranbHi MOJ0KEHHSD 3aKPIMJICHO, 1O «2pPo-
MAOCbKULl NOPsi0OK — CYKYIHICTh CYCHUIBHUX BITHOCHH, IO 3a0€3Me4y0Th HOpPMajbHI YMOBHU
JKUTTEISUTBHOCTI JIFOJMHY, JTISUTBHOCTI MIAMPHEMCTB, YCTAHOB 1 OpraHi3allii MmiJ 9ac MmiAroTOBKH
Ta MPOBEJCHHS (PyTOOJHLHUX MATYiB IIIJISIXOM BCTAHOBJICHHS, TOTPUMAHHS 1 peasi3allii mpaBoBUX
Ta eTHYHUX HOopMm» [16]. V 3akoni Ykpainu «[Ipo 3axucT CycniIbHOT MOpaii» MOJaHO TOHATTS
CYCITUTBHOT MOpaJIi i3 BUKOPUCTAHHSAM TEPMiHA «TPOMAJICHKHI 000B’I30K», 30KpeMa «CyCITiIbHA
MOpaJIb — CUCTEMa €TUYHUX HOPM, TIPABUII TIOBEIHKH, 110 CKIIAIKMCS Y CYCIUIBCTBI HA OCHOBI Tpa-
JUIIIAHAX TYXOBHUX 1 KYIBTYpHUX IIIHHOCTEH, YSBJICHB PO J00PO, YECTh, T'IHICTh, TPOMaICHKHMA
000B’5I130K, COBICTb, CIpaBEAIUBICTEY [17]. Ane TepMiH TPOMAICHKHUN MOPSAAOK Y IIHOMY 3aKOHI
3aKOHO/IaBeIlb HE BUKOPUCTOBYE.

OT:xe, 3aKOHO1aBY0I0 SaKpiHHeHHH MOHSATTS MyOIiYHOTO TOPA/IKY HEMAE, TOMY i1 HUIM MU
BBAKAEMO MPABOMOPS/IOK K CYKYIHICTb CyCHlJ‘ILHO MPaBOBUX BiTHOCHH, 1[0 MarOTh 00OB’SI3KO-
BUI 1151 BAKOHAHHS BCiMa Cy0’€KTaMU MPABOBUX BiTHOCHH XapakTep 1 BU3HAYAIOTh OCHOBHU CYC-
HUIBHOTO JIaay AepiKaBH YKpaiHa.

TnymaueHHsS rPOMaJCHKOTO MOPAIKY, 110 icHyBajo A0 2010 poky, XapakTepusyBajio 2po-
MaoCoKutl NOps0OK SIK CUCTEMY CYCIUTBHUX BITHOCHH, SIKi CKJIQJAIOTHCS 1 PO3BHBAIOTHCS B TPO-
MAaJICPKUX MICIIX ITif BIUIMBOM IIPAaBOBHX Ta COIIANILHAX HOPM, CIIPSIMOBAaHHX Ha 3a0€3IICUCHHS
HOPMAaJILHOTO (DYHKITIOHYBaHHS yCTAHOB, OpTaHi3alliid, TPOMaJICbKUX 00’ €HaHb, Mpalli # BiAIO-
YUHKY TPOMAJISTH, TOBAry JO iX YecTi, JIFOACHKOI TiTHOCTI Ta TpoMajchkol Mopaii. [poMajchka
Oe3neka Mpy 1bOMY SIBJISUIA CTaH 3aXUIICHOCT] 1HTEPECIB JIFOJMHU, CYCIUILCTBA W JIEpKaBH Bij
CYCITITPHO HEOC3MEYHHX JIisTHb 1 HETaTUBHOTO BIUTMBY HAJ[3BHYAHUX 00CTaBUH, BUKIMKAHUX KPH-
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MIHOTEHHOIO CUTYAITIEF0, CTUXIHHUM JTUXOM, KaTracTpodaMu, aBapisiMu, TOXKEIKAMH, CTTiJICMIsIMH Ta
IHITMMH HaI3BUYaliHUMHM mToissMu [ 18].

Iammm Hakazom MBC Ykpaiau (Ne 650, 1o peryiroe AisiabHICTh NUIBHUYHHUX OQilepiB
MoJIiNi{) TOHATTS TPOMAJCHKOTO TMOPSAKY HE BU3HAYAETHCS. AJe B I[bOMY HaKa3i BUKOPHCTO-
BYIOTBCSI CXOKI TEPMiHHM, 30Kpema: AinbHuIHUH odinep moninii (AOII) nepiognuno (He pimre
HIX ABIYi HA PiK) TOTY€E 3BIiT A iHPOPMYBaHHS BUKOHABYOTO OPraHy MiCIIEBOTO CaMOBPSIAY-
BaHHS 00’€IHaHOI TepUTOPiaIbHOI rPOMaaU MPO CTaH JAOTPUMAHHS NPABONOPAOK) Ha TOINi-
LHeWChKii ATbHUL, BXKHUTI 3aX0AM 13 3amo0iraHHs MPaBOMOPYILICHHSIM, MiABUIIEHHS JOBipH
HaCeJICHHsI JIO MOJIIIIii; MoJiIelchKa CTaHIlisl BU3HAYEHA SIK CJIY)KOOBE MPUMIIIEHHSI, 110 Ha1a-
€THCS TUTBHUIHOMY O(illepy MOl A1 BHKOHAHHSI TTOKJIAJCHIX HAa HHOTO 3aBIaHb i3 3a0e3-
MIEYCHHS NpasonopsiOKy B MexaxX IMOiIelchKol ainpHuM (myHKTH 1, 4, po3airy l. 3aranpui
mosokeHHs1) [19]°.

OTXe, B YMHHOMY HOPMAaTHBHO-ITPABOBOMY aKTi 3 MUTaHb OpraHi3aril JisUTbHOCTI MOMIIIT
(rakazi MBC VYkpaiau Ne 650), a came JIOI1, BHKOPHUCTOBYIOTHCSI TEPMIHU «ITPABOTIOPSIIOKY, «ITY-
OnivHa Oesleka 1 opsIoKy, «IyOiidHa Oe3MneKay, «IyOIuyHIN TOPSI0Ky, «CIeIialibHI paBuiIa
Ta TIOPSJIOK», CIOPSIOK Ta TpaBmiiay. [Ipu oMy *KOIHUH 13 BAKOPUCTOBYBaHUX TEPMiHIB Y YHH-
HOMY 3aKOHOJIaBCTB1 YKpaiHH, 30KpeMa B CHCIiabHIX 3aKOHOJABUMX aKTaX, IO PErIaMEHTYIOTh
JUSUTBHICTH OpPTaHiB MOMiMii, He BU3HaYeHUH. Tak camo, K 1 He BU3HAYEHO MOHATTS TPOMaJICHKOL
0e3MeKH Ta TPOMaJICHKOTO TIOPSIIKY.

[opsia i3 MOHATTAM IMyOJIIYHOTO NOPSAKY BUKOPUCTOBYETBCSA TEPMiH «IIyOJiuHa Oe3nexay,
SIKMH TAKOK HE Ma€ 3aKOHOAABYOrO 3aKPIIUICHHS. B YMHHOMY 3aKOHOIABCTBI YKpaiHH, SK YKe
BKa3yBaJOCs, BAKOPUCTOBYETHCS IMTOHATTS «TPOMajicbka Oe3mekay. [ pomancrka Oe3meka, sk BH3Ha-
YEHO Y 3aKOHI, — IIe CTaH 3aXHIIEHOCTI XXUTTEBO BAKIMBUX IHTEPECIB CYyCIUILCTBA, CKOHIICHTPOBA-
HUX y 0r0 MarepialbHUX 1 TyXOBHHX LIHHOCTSX, BiJl [UKEpeN HeOe3NeKH MPUPOTHOTo abo mTyd-
HOTO XapaKTepy i1 Jac MiJrOTOBKH Ta MPOBeICHHS (HyTOOIBHUX MaTYiB, 3a SIKOTO 3a0€31eIyEThCS
3armo0iraHHs 3arpo3aMm 3aro/lisTHHS KoM TAKUMU JDKepesiaMu HeOesmneku [21].

Sk 3a3Hauaetbes B [locranosi [Inerymy BepxoBrnoro Cymy YkpaiHu, OUIBIIICTh XyJiraH-
CBKHX il BUNHSIETHCS B TPOMAJICEKOMY MiCIli, SIKHMH MOXKYTb OyTu: 1) gacTuHa (YacTHHN) Oyab-
ko1 OymiBII, CIIOPY/H, SIKa TOCTYIHA a00 BiAKPUTA JUIs HACEJICHHS BUTLHO, UM 3a 3aIllPOIICHHSM,
a0o 3a 1uIaty, MOCTiHO, MepiOUYHO a00 Yac BiJl yacy, 30KpeMa i 311, a TaKoX MiJI3eMHI Te-
pexoau, ctamionu; 2) OyaiBnsa (cropyna) abo Oymb-sika ii yacTHHA 3 BUIBHUM JOCTYIIOM O Hel
HaceJIeHHs, a00 3a 3anpolLIeHHsIM, a0o 3a mary, ado MOCTiiHO, a00 MepioANYHO, 30KpeMa Mif 31y,
Mi3eMHI Mepexoau, cTagionn Tomo [22]. TakuM YMHOM, MU MOXKEMO CTBEPUKYBaTH, LIO I'po-
MAJICBKUH TOPSIOK SBISIE COOO0I0 OULTBII MIMPOKE MOHATTS, HOK MyONIYHUHA MOPSIOK, OCKUTBKU
OXOILTIOE HE TUIBKHM AOTPHMAaHHs NPABOBUX, a i ETHYHUX HOPM y IEBHIH cdepi. Mu BBakaeMo,

> Cepen ocHoBHHX HanpsamiB misutbHOCTI JIOIT Ha3BaHO: BXKUTTS 3aXOAIB, CIPSMOBAHHX Ha YCYHCHHS 3arpo3
JKHTTIO Ta 3710pOB 10 (pi3uaHUX 0Ci0 1 ny6aiuniti Ge3neyi, 10 BUHUKIIA BHACII/IOK YYHHEHHS KPUMIHAIBHOTO, a/IMiHICTpa-
THBHOTO IIPABOIOPYLICHHS; 3AiHCHEHHS KOHTPOIIIO 33 JOTPUMAHHAM (i3NIHUMU Ta OPUIHIHIME 0COOAMU CreyidanbHUX
npasui ma nopsioky 30epiraHHs i BAKOPUCTAHHS 30poi, criemiaibHUX 3ac001B iHANBIIYaIbHOTO 3aXHUCTY Ta aKTUBHOI 000-
poHH, Goenpurnacis, BUOyXOBUX PEUOBHH 1 MaTepiaiB, HIINX [IPEIMETIB, MaTepialliB Ta pEYOBUH, Ha SIKi MOMIUPIOETHCS
JIO3BIJIbHA CHCTEMa; BXKUTTS 3aXO/iB AJIsl 3a0e3neUeHHsI nyoniuHoi 6e3nexku i nopsoKy il 4ac NPUMYCOBOrO BUKOHAHHS
CYJOBHX DIIlIEHb 1 PillIeHb IHIIUX OpraHiB (0CaJl0BUX 0Ci0), a TAKOX 3aXOJiB, CIIPIMOBAHMX HA YCYHEHHs 3arp0o3 )KUTTIO
Ta 3/10pOB’I0 JIeP)KABHUX BHKOHABIIIB, IPHMBATHUX BUKOHABIIIB Ta IHIIUX 0Ci0, sIKi OEPyTh Y4acTh Y BUMHEHHI BUKOHABYMX
i, 311HCHEHHS IPUBOAY Y BUKOHABUOMY NpOBaKeHHI (MyHKTH 3, 9, 11 posniny 1. 3aBaaHHs, OCHOBHI HAPSIMU isiiIb-
Hocti Ta moBHoBaxkeHHst JIOIT). [lns BukoHaHHs cBOiX 000B’s13kiB JIOIT MOXyTh: 311CHIOBATH KOHTPOJIb 38 JOTPHUMaH-
HSM (i3HYHEMU Ta OPUIHIHEMA 0CO0AMU nOpAOKY ma npaeun 30epiraHHs 1| BAKOPUCTaHHS 30poi, CreniaabHuX 3ac00iB,
BHOYXOBHX PEUOBMH Ta MarepiaiiB, OO€MpHIAciB, Ha SIKi MOIIUPIOETHCS T03BUIbHA CHCTEMa, a TAaKOXK Oe3M0CepeaHbo
oIIsAaTH Micls 1X 30epiraHHs 3 METOIO IICPEBIPKH TOTPHMAHHS [IPaBUJI IIOBODKCHHS 3 HUMH Ta IPABIJI BUKOPUCTAHHS
(myskr 8 posainy II. 3aBnanHs, 0CHOBHI Hanpsmu AisuibHOCTI Ta HoBHOBaxkeHHs JIOIT). I auist oprawizaitii cBoei podbotu
BOHM MOXKYTh: 3aBOJJUTH OOJIKOBI CIIpaBH CTOCOBHO paHillle CYIUMHUX 0Ci0, III0J0 SKUX YCTAHOBJICHO aJMiHICTPAaTUBHIN
HaIIIsiL, Ta 0Ci0, 3aCy/DKeHUX J10 T030aBIICHHS BOJI 3a TSDKKI, OCOOIMBO TSOKKI 3JI0YMHHU a00 3aCy/DKEHHX JiBa i Oijiblie
pasiB 10 1030aBIEHHs BOJI 33 YMHUCHI 3JI0UMHH, SKILO 11i 0cOO0U Miciis BiOyBaHHS IOKapaHHSI ab0 yMOBHO-J0CTPOKOBO-
rO 3BUIBHEHHS Bij BiIOyBaHHS TIOKapaHHs, HE3BAKAKOUH Ha MOMEPE/PKEHHS TOMILIT, CHCTEeMaTHYHO MOPYIIYIOTh 1Yy~
Hull NOpA0OK 1 TIpaBa TPOMAJISIH, YUMHSIOTH 1HINI npaBonopyueHHs (po3ain V. Opranizauis po6otu JJOII 3 ocobamu, siki
nepeOyBaroTh Ha IPEBEHTUBHOMY OOJIKY ).
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IO ITiJT 9ac KPUMiHAITBHO- npaBOBo'l' XapaKTEPUCTHKH XyJIITaHCTBA, SIK 1 6ym, -SIKOTO 1HIIIOTO CKIazy
3/109HHY, BUKOPHCTAHHS TepMiHa «ITyOIYHUH MOPSIIOK» € 3aiBUM, OCKIJIBKH B TEOPii KpI/IMlHaJIL—
HOTO IIpaBa i MpaKTHIli HOTO 3aCTOCYBAaHHS HAETHCS PO YiTKO BH3HAUCHE Ta IOPUIMYHO 3aKpiIlie-
HE MOHATTS «TPOMAJICBKUH TIOPSIIIOKY.

BHCHOBKHM 3 1bOT'0 A0CTi/IZKeHHSI TA MEePCNeKTUBHU MOAAJIbIINX PO3BiIOK Y TAKOMY Ha-
npsiMi. OTxe, 3 BUIIEBUKIAAECHOTO MOXHA 3pOOUTH BHCHOBOK, IO POJOBUM 00’ €KTOM XYIIiraH-
CTBa € IPOMAJICBKHUM MOPSIIOK y Till HOro yacTuHi, sika 3a0e3nedye CHOKiliHI YMOBH CYCHUIBHO KO-
PHUCHOT AisITBHOCTI, TOOYTY Ta BiANOYMHKY Jrofei (rpoMaZchkuii criokii). Lle Takox € OCHOBHUM
Oe3nocepenHiM 00’ €KTOM XYIIraHCTBA, TOOTO PONOBH Ta Oe3nocepeaniii 00’ €KTH XyliraHcTsa
36irarothes. oro 101aTkoBUM (haKyIbTaTHBHUM 00’ €KTOM MOKYTh BUCTYIATH 30POB’s 0COOH, ii
0COOMCTICTh, BJIACHICTh, HABKOJIMIITHE CEPEIOBUINE. 3a 0COOIUBO KBATI(PIKOBAHOTO CKIIAay XyJIi-
ranctBa (cT. 296 4. 4 KK Ykpainn) 101aTKOBEM 000B’I3KOBUM 00’ EKTOM € TAKOX 37I0POB’s1 0COOH,
sSIKE 3a3HA€ MIKOAW UM CTABHUTHCS B HEOE3MEKyY 3aIIOiTHHS IIKOIM B yCiX BHIAIKAaX BUKOPUCTAHHS
XyJiraHoM 30poi a0o IHIKMX MPEIMETIB, CIIEIIaIbHO MPUCTOCOBAHUX a0 3a3/1aJeriah 3aroToBJIe-
HUX JUII HAHECEHHS TUICCHUX YIITKO/DKCHb.
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KPUMIHA/IBHO-IIPOLECYA/IBHE ITPABO TA KPUMIHAJIICTHKA
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KaH/IU/IaT OPUANIHUX HAyK, JOLCHT,
JIOLIEHT Kadeapu KpUMIiHATICTUKH
(Hayionanvuuil iopududnuil yuieepcumem
imeni HApocaasa Myopozo)

YIK 343.98

BEPBAJIBHE TA HAOYHO-OBPAZHE ®IKCYBAHHSI
HAOKA30BOI THO®OPMALII TEXHIYHUMHA 3ACOBAMHU
Y 3AKOHOJABCTBI YKPAIHHU

Ha ocHOBI aHai3y YHHHOTO Ta MEPCIEKTHBHOTO 3aKOHOAABCTBA YKpaiHu cop-
MYJIOBaHO KPHUMIHANICTUYHI PEKOMEHAAIIl MO0 BH3HAYCHHS YHIBEPCAIBHHUX
MPUHIIAIIB 31iHCHEHHs BepOAIbHOTO Ta HA0OYHO-00Pa3HOTO (PiKCyBaHHS TOKa30BOI
iH(opMaIlii TeXHIYHUMH 3aCO0aMH.

Knrouosi cnosa: popmu ixcysanus dokazoeoi inghopmayii, pomoepadghysanns,
38YKO3ANUC, GI0CO3UOMKA, HAYKOBO-MEXHIUHI 3ACO0U.

Ha ocHoBe amanmm3a AEHCTBYIONIETO M TEPCIEKTHBHOTO 3aKOHOIATEIBCTBA
Ykpausbl cHOPMYTUPOBAHBI KPUMHUHAIMCTHYECKAE PEKOMEHJAMU OTHOCHUTEILHO
OTpENIeICHNs] YHUBEPCAIbHBIX MPUHIUIIOB OCYIIECTBICHUS BEpOAIbHOTO M HAO0Y-
HO-00pa3HOro (UKCHPOBAaHUS JOKA3aTEIBCTBEHHOM HMH(OpMAMM TEXHUYECKUMH
CpeACTBAMU.

Knrouesvle cnosa: gpopmol uxcuposanus doxkazamenbcmeenHol uHgopmayui,
gomoepaguposanue, 36yKO3anUCh, BUOCOCLEMKA, HAYYHO-MEXHUYECKUe CPeoCmad.

Based on the analysis of applicable and prospective legislation of Ukraine, crim-
inalistic recommendations were formulated as for determining the universal princi-
ples of carrying out verbal and visual graphic recording of evidentiary information
by technical means.

Key words: forms of recording evidentiary information, photographic recording,
sound recording, video recording, scientific-technical means.

Beryn. PesynsratBHa 60poTh0a 31 3I0YMHHICTIO MOTPeOy€ MOBCAKYACHOTO Ta TOBHOMACIII-
TaOHOTO 3aCTOCYBaHHs OCTAaHHIX 3100YTKIB HAyKOBO-TEXHIYHOTO mporpecy. OIHIE0 3 TOJOBHIX
HAyKOBHX 3acajl, Ha SIKUX IPYHTYETHCS PO3POOJICHHS BHMOT MIOIO 3aCTOCYBAaHHS HAayKOBO-TEX-
HIYHUX 3ac00iB y JISUTBHOCTI OpraHiB JOCYIOBOTO PO3CIiIyBaHHS, € TPUHIMII 3aKOHHOCTI
[1, c. 43-44]. Lle#t npuUHIMIT € OHIEI 3 OCHOBHUX 3acaJl JISUTbHOCTI BIJIMOBIIHUX OpPTaHiB Jep-
JKaBHOI Braau (IuB.: cT. 8 3akoHy Ykpainu «IIpo HamionansHy mouiiito», cT. 3 3akoHy YkpaiHu
«IIpo Cnyx0y Oe3neku Ykpainm», ct. 21 TlomaTkoBoro komekcy Ykpainw, cT. 3 3akoHy Ykpai-
Hu «[Ipo JlepxaBHe OrOpo posciiiyBaHb», CT. 5 KpuMiHaIbHO-BUKOHABYOTO KOJIEKCY YKpaiHH,
cT. 2 3akoHy Ykpainu «[Ipo JlepxkaBHy KpUMiHAIbHO-BUKOHABYY CIyXO0y YKpaiHu», cT. 3 3akoHy
VYkpainu «IIpo Hamionansae anTHKOpYyNuiiiHe 610po Ykpainuy», cT. 3 3akony Ykpainu «IIpo mpo-
KypaTypy» Ta iH.).

BuxopucTtaHHs KpUMIHATICTUYHOI TEXHIKM Mae OyTH 3aCHOBaHE Ha 3aKOHI, BiJIOBITHOCTI
OykBi i qyxy ocTtaHHboOro [2, c. 40-41] 1 He MOBMHHO MOPYLIYBaTH MpaBa Ta 3aKOHHI 1HTEpPECH




Kpuminaneno-npoyecyanvre npaso ma KpUmMiHanicmuxa

(I3MYHYX 1 FOPUANIHHUX 0Ci0, MOpalTbHI Ta €THYHI HOPMH, 110 CKJIAIUCS B CYCHUIBCTBI [1, ¢. 44],
3arpoKyBaTH )KUTTIO Ta 300POB’ IO TPOMAISTH, CYyIIEPEIHTH HOPMaM IPOIIECYaIbHOTO 3aKOHOIaBCTBA.
3acTOCOBYFOUM TEXHIYHI 3aCO0M Ta CIieliabHI 3HAHHS, CITiJI KEPyBaTUCS HE TUIBKH MPSIMUMH BKa-
31BKaM 3aKOHY TIPO JIOMyCTUMICTh 1X BUKOPHUCTAHHS, aje ¥ THM, YU BiJIMOBIIalOTh BOHHU IUISAM i
MpUHIMIIAM TpaBocynas [3, c. 131].

I1. 1 4. 1 c1. 7 KpumMinansHOTO IporecyanbHoro koaekcy Yikpainu (mami — KIIK) mpun-
LUI 3aKOHHOCT1 HAJICKUTh 0 OCHOBHHUX 3acajJ KPUMIHAJIBHOTO MPOBA/PKCHHS, SKUM TOBHHHI
BiamoBigatu ioro 3MictT 1 popma. CyTh NPUHIMITY periaMeHTOBaHO MoyiokeHHs MU cT. 9 KIIK,
3TiHO 3 4. 1 K0T I Yac KPUMIHAJIBHOTO MPOBAKEHHS Cy/, CIAUUN Cyais, IPOKYpop, KepiB-
HUK OpraHy JOCYIOBOTO PO3CINiTyBaHHs, CIIIYHiA, HII CIy:KOOBI 0cOOM OpraHiB AepiKaBHOI
BJIaau 3000B’s13aHI HEYXWIBHO AonepkyBatucs Bumor Koncruryuii Ykpainu, nporo Komekcy,
MDKHapOIHHUX JOTOBOPIB, 3rojia Ha 000B’SI3KOBICTh SIKUX HamaHa BepxoBHoro Pamoro Ykpainwm,
BHMOT iHIINX aKTiB 3aKOHOAABCTBA. 3a3HauCHE KOPECIIOHIYE IMIEPAaTHBHOMY MPUIUCY 4. 2
cT. 19 KoHcrutymii YkpaiHu: OpraHd Jep:KaBHOT BIaJId Ta OpraHU MICIIEBOTO CaMOBPSIIYBaHHS,
iX mocaoBi 0coOM 3000B’sA3aHi MisITH JUIIIE HA TIICTaBl, Y MEXax Ta y crocio, mo nepeadaveHi
Koncrurymiero Ykpainu.

HayxoBo-TexHiuHi 3ac00M KPUMIHATICTUYHOI TEXHIKH BXE JABHO M YCHINIHO BHKOPHCTO-
BYIOThCSI HE TUIBKH B KPUMIHAJIBHOMY NPOBA/KEHHI. B OCHOBHOMY, /Ui 3a0€3MeueHHs IT1acHO-
CTi MEeBHUX TpoleciB Ta (ikcyBaHHA J0Ka30Boi iH(popMmarii. OnHaK 3akoHOMABUE 3a0€3TMECUCHHS
iX BUKOPUCTaHHs B YKpalHi 3aJUIIAETHCS (PparMeHTaApHUM, CYNCPSWIMBUM 1 4acTO 3acTapiiuM
3 MEBHUX NMpPUYMH. 30Kpema, 3a JaHumu jociimkenHs Vox Ukraine, 3 27 nuctomana 2014 p.
mo 13 motoro 2018 p., amapar BepxoBroi Pagu Ykpainu 3apeectpyBaB 6 217 3aKOHOIIPOECKTIB.
Le HaitOinpIra KiTBKICTh 3aKOHOIIPOEKTiB y €Bpomi. Lle y 305 pasis 6inbmre, Hixk y IBeiinapii,
y 117 pasiB Ounbiie, HiX y ['perii, 1 B 4 pasu Ouibmie, HiX y @paniii. 3a3HaueHe TPU3BOTUTH
JIO TIEPEBaHTAKEHOCTI HAPOIHUX JICMYTATIB 1 KoMiTeTiB BepxoBHO1 Pajn, JOMiHYBaHHS KiJTBKOCTI
3aKOHIB HaJI AKICTIO, IX HEY3TOHKEHOCTI MiXk cO00F0, BIICYTHOCTI YiTKOI KOOPJAMHAIIT MK YPSIIOM
Ta mapjaMeHToM ToIo. BogHouac 3 ycix iHiiarus Tinbku 870 (14%) € HOBUMH ITPOEKTAMH 3aKO-
HiB. [HIIIl — 3MIHM Y¥ JIOTIOBHEHHS /IO BK€ YHHHUX 3aKOHO/IABYMX aKTiB, 1[0 TOBOPUTH TPO SIKICThH
paHilie NpUIHATHX 3aKOHIB.

[IprunHamMu HUBBKOI SIKOCTI 3aKOHIB € Te, 10 He 3aBXK/U JCMyTaTH 3aiMar0ThCsl «CBOEIO
crpaBoioy: y 38% HapoaHUX 0OpaHILiB OiIbIIE 3aKOHOMPOEKTIB, TEMATHKA SIKUX HE CTOCY€EThCS
KOMITETY, 0 SIKOTO BOHHU MpHKpimieHi. Hal6inbn npruBabIMBUMH AJIS «I0ATKOBOD» 3aKOHOTBO-
pUOi TeMHU € KOMITETH 3 MUTaHb MOJATKOBOi Ta MUTHOI MOJITHKH, 3aKOHOIABYOTO 3a0e3MeueHHs
MIPaBOOXOPOHHOI isTTBHOCTI Ta OromKeTy. HalOinpIe 3akOHOMPOEKTIB «IIPOBEII» depe3 cede Ko-
MITETH 3 TIHTaHb TONATKOBOI Ta MHUTHOI MOMITHKA (959), 3 MUTaHB 3aKOHOAABYOrO 3a0e3MCUCHHS
MPaBOOXOPOHHOT JisTbHOCTI (691) 1 3 MTaHb MPaBOBOI MOMITHKH Ta mpaBocymas (518). Omnak
KUTbKICTh HE O3HaYa€e AKicTh. Tak, KOMITET i3 MATaHb MPABOBOI MOJITHKU Ta MPaBOCYIIS XOU 1
00pobuB 518 3akoHOMpPOEKTIB, poTe Jumie 4% 3 HUX OyiIH yXBaJeHI MapJaMeHTOM 1 IiAnucaHi
[Ipesunentom Ykpainu [4].

IMocranoBka 3apaanns. [lig BrmMBOoM andepenHmiamii Ta iHTerpanii HayKOBOrO 3HAHHS,
B KPUMIHAJIICTUII 3pOCTa€ yBara 0 BUBYCHHS HOPM KPHUMiHAIBHO-TIPOIECYATFHOTO Ta JIOKA30-
BOTO TIPaBa, MOJIOKEHb TEOPil JOKa3yBaHHs, IPHHIUIIIB HAyKOBOI OpraHi3aliil JisIbHOCTI CIiIINX
Ta EKCIEpPTiB, PeBi3iiHOI AisbHOCTI TOIO [5, c. 172]. MeToro cTarTi € AOCTIIKEHHS YUHHOTO
Ta MEPCIEKTUBHOTO 3aKOHOJABCTBA YKpaiHH, SKUM periaMeHTOBaHO 3iliCHeHHS BepOaIbHOTO Ta
HAO0YHO-00pa3HOro (ikcyBaHHs J0Ka30BOi iH(opMmalii TeXHIYHUMHU 3aco0aMu B pi3HUX cdepax
MIPaBOBITHOCHH, JJIs1 QOPMYIIOBAHHS YHIBEPCATbHHUX MPUHIIHIIB 31iHCHEHHS TaKOTO (hiKCYBaHHSI.

PesyabraTu gociimkeHHsl. Y KPUMIHATICTHYHIN JiTepatypi BHPI3HSAIOTH Taki (op-
MU (DiKCyBaHHS JTOKa30Boi iH(opmarllii: 1) BepOanbHy (ciioBecHY); 2) rpadidny; 3) NpeaMeTHY;
4) HaouHO-00pa3Hy. OCHOBHMMH METOAaMHU (DiKCyBaHHS € BUMIPIOBAHHS, OIHC Ta MOJICITIOBAHHS.
TexHiYHUME TIpUHoMaMK peai3allil IIuX METOMIB CIYTyTh: 1) Tipu BepOaibHii Gopmi Qikcy-
BaHHS — MPOTOKOIIOBAHHSI, 3ByKo3aruc; 2) rnpu rpadiuHiii — rpadiune BimoOpakeHHs (cxeMaTHd-
Hi Ta MacmTaOHI IUIAaHW, KPECICHHS, PUCYHKH, 30KpeMa MalbOBaHi MOPTPETH); 3) MpU Mpen-
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METHIH — BHJIYYCHHS IMpeaMeTa B HATypi Ta HOro KOHCEpBAIlis, BUTOTOBJICHHS MaTepiaJlbHUX
MoJienielt (PEeKOHCTPYKILis), 30KpeMa MaKeTyBaHHs, KOIIFOBAHHS, OJICPKaHH 3JIIITKIB Ta BIATUCKIB;
4) pu HAaOYHO-00pa3Hiil — ¢ororpadyBaHHs, KiHO- Ta Bijieo3iioMka. HaromonryeTbest Ha JTOTIITb-
HOCTi KOMOiHyBaHHS (hopM (piKCyBaHHS, HOTO METOAIB 1 TEXHIYHUX MPUHOMIB, a TAKOK KOMILICK-
CHOTO iX 3acTocyBaHHs [5, c. 347].

Bigznaunmo, 1110 KpUMiHATICTHYHA IPAKTHKA CTajla HalO1IbII IHTEHCUBHO aJallTOBYBAaTH i
PO3BHUBATH 00PA30TBOPYi 3aCO0U Mi3HAHHSA 3 MOSBOIO TAKMX TEXHIYHUX 3ac00iB, sKi 3a0e3mevyBa-
1 6 3 MiHIMAJIbHUMH BUTPaTaMU 1 B MAKCUMaJIbHO CTHCII CTPOKM OTPUMAHHS TaKUX 300paKeHb
MIPEMETIB, y AKHX, MO-Tepiie, OyB OM BiJCYTHIH cy0’€KTHBHUI YMHHHK TOTO, XTO BiJOOpaxae;
no-7pyre, OyB OH TOCSTHYTHI MaKCHMAIBHUH CTYIHB MMOIIOHOCTI BiIOOPaKyBaHOTO 1 300pakeH-
Hs1. [lepmrim 3acoboM Takoro raTyHKy crajia GpoTorpadis, a pe3yJabTaToM TaKoro pO3BUTKY B TEOPii
KPUMIHAIIICTUKH — PO3JUT KpuMiHamicTHaHoi ¢ortorpadii [6, c. 31]. JocaipKyrodu cTaH po3BUT-
Ky 3ac00iB 1 mpuiioMiB ¢ikcyBaHHs n0ka3iB, P.C. BelkiH Harosocue Ha HEOOXiTHOCTI 3BEpHCHHS
MIEPIIOYEePTOBOT YBaru Ha pO3BUTOK SKCIIPECHUX 3ac001B 1 MPUHOMIB (piKCyBaHHS, MalO4YH Ha yBa3i,
nepeaycim, BiJieo3amuc, OMHOCTYIICHEB] (OTOMPOIECH, 3a SIKHUX BiTOyBAa€ThCS OJHOYACHE YTBO-
PCHHSI HETaTUBHOTO 1 MMO3UTHUBHOTO (200 Bifpa3y MO3UTHBHOTO) 300pa’keHHS, a TAKOK TEXHOJIOTI1
00’emuoi1 (ikcamnii (cTepeorpacii, romorpadii, mpodimorpadii). [lixTpumytoun miaxin, 3rigHo 3
SKUM JI0 €KCIIPECHMX 3aco0iB 1 mpuitomiB (hikcamii HajgexaThb Ti, 3aCTOCYBaHHS SKHX 3a0e3neuye
MOYJIMBICTh OTPUMAHHSA pe3yJIbTaTy, TOTOBOTO JI0 MPOLECyaJbHOTrO MOCBIAYEHHS i Yac Mmpole-
cyaibHO1 aii [5, c. 369].

CbOrojHi UM KpUTEPiSM MOBHOIO MipOIO BiJINOBiNAIOTH (poTorpadyBaHHs Ta Bigeo3ioM-
Ka. | came ix 3acTOCYBaHHS HalYacCTillle 3HAXOMUTH CBOE BiTOOpaXKCHHs B HOPMaxX 3aKOHOJaBCTBA
PI3HUX Tajy3ed Ta MijJ Yac BHUPIIICHHS CYyNEepewIMBHUX MUTaHb y HAWPI3HOMAHITHIINX cdepax
JKUTTEMISUTHHOCTI CYy9acHOTO CYCHUTbCTBA. Hampukirag, y 6ararb0X BUIAX CIIOPTY BXKE CTAlO Tpa-
JUIIIAHAM 3aCTOCYBaHHS TEXHOJOTIT (hoTodiHimy, a TexHooris BigeonosTopiB (Video Assistant
Referees, VAR), micns TpuBamoro BUmpoOyBaHHS y 15 pi3HuX (QyTOONBHUX JIirax, CXBajcHa
JI0O BUKOPUCTAHHS TI1J1 4ac NPOBENICHHs YeMITioHary cBity 3 ¢ytoomy 2018 p. [7].

3rigHo 3 iMnepatuBHUMH npunucaMu 4. 1 12 ct. 34 KoncruTyii YkpaiHu, KoXXHOMY TapaH-
TY€ThCS TIPABO HA CBOOOAY IyMKH 1 CIIOBA, Ha BiJIbHE BUPAXCHHS CBOIX MOIVISIIB 1 TIEPEKOHAHbD;
KO)KEH Ma€ TPaBo BiJIbHO 30UpaTH, 30epiraTu, BUKOPUCTOBYBATH 1 IIOIIUPIOBATH iH(POPMAIilo YCHO,
MUCHMOBO a00 B iHIIHIA croci0. LM KOHCTUTYIIHHUM MOJI0KEHHSAM BiNOBIAIOTh npumnucu L{u-
BIJILHOTO KOZIEKCY YKpaiHH, SIKUMH BCTaHOBIJICHO, 110 (pi3uuHa ocoba Mae MmpaBo BUILHO 30upaTH,
36epiraTH BUKOPUCTOBYBAaTH 1 MOLIUPIOBATH iH(l)opMauiIo (a63. 1 4. 1 cr. 302). Take KOHCTUTY-
IiifHe Ta 3aKOHOJABYE PETYIIOBAHHS IpaBa 0COOH BUIFHO 30upatH, 30epirary, BHKOPHCTOBYBATH
i MOLIMPIOBATH IH(pOPMAIIFO y3TOMKYETHC 13 MIXKHAPOTHIM TTAKTOM npo TPOMAJISTHCHKI 1 TIOJTi-
TH4Hi paBa 1966 p., IKUM BH3HAUCHO, IO KOJKHA JTFOAWHA MA€ IPaBo Ha BIIbHE BUPAKCHHS CBOTO
TIOTJISTY; 1I€ TIPABO BKITIOYAE CBOOOTY ITYKATH, OACPKYBATH 1 MOIIHNPIOBATH Oy/b-SIKY 1H(POPMAIIit0
Ta 1J1e1, He3aJeKHO BiJI JIep)KaBHUX KOPJOHIB, YCHO, MMCHMOBO YH 32 JOITIOMOTOO JPYKY abo Xy-
JIOXKHIX ()OPM BHpaKEHHSI UM 1HITMMH crIoco0aMu Ha cBiid BuOip (11. 2 cT. 19) [8].

[TpaBo BinbHO 30MpaTH, 30epiraTH, BUKOPHUCTOBYBATH 1 MOIIMPIOBATH iH(OpMAIio TpoMa-
JISTHY peastizoByIOTh y BCiX chepax CBOET )KUTTEAIAIBHOCTI, TOYMHAIOYH 3 peasti3alii KOHCTUTYIiH-
HUX npaB. Tak, ykpalHChKUil Hapox (SIK HOCIN CyBEpEHITETY 1 €AMHE JPKepeso BIaau B YKpaiHi)
371HCHIOE BIaay Oe3MocepeHbO Yepe3 OpraHu Aep>kKaBHOI BIIAJAN Ta OPraHU MiCLIEBOTO CAMOBPSI-
nyBaHHS. [poMansiHu MalOTh MPaBo OpaTH y4acTh B YIPaBJIiHHI Jep>KaBHIMU CIPaBaMu, Y BCEY-
KpalHChKHUX Ta MicleBHX pedepeHymax, BiibHO obuparu it Oyt oOpaHUMU 10 OpPTaHiB JepiKaB-
HOI BJIaJIM Ta OPraHiB MiCIIEBOTO caMOBpsiTyBaHHA (CT.CT. 5, 38 Koncrutyii Ykpainn). ¥ craryci
OoiIHMUX crocTepiradiB: BiJ MapTii, KaHAumara Ha mocT [IpesuaeHra YKpaiHu, rpoMalchbKoi
opranizamii (1. 2 4. 9 ct. 69 3akony Ykpainu «Ilpo Bubopu [Ipesumenta Ykpainu»); Bl mapTii,
KaHAMJaTa y JeImyTaTh, TpoMaicbkoi opraHizarii (1. 2 4. 9 ct. 78 3akony Ykpaiau «IIpo BuGopu
HaApOJIHUX JICIyTaTiB YKpaiHW»); BiJl MICIIeBOI opraHisailii, mapTii, kanaunara (1. 4 4. 7 ct. 65 3a-
KoHY Ykpainu «IIpo miciieBi BUOOPW») TpOMAJITHE MArOTh IPaBO 31iHCHIOBATH (POTO- Ta KiIHO3HOM-
Ky, ay/lio- Ta BiZieo3amuc, He MOPYIIYOYH MIPH I[bOMY TAEMHUII TOJIOCYBaHHS. TaKUMU K paBaMH
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HaJUISI0TRCS 0(iMilHI criocTepiradi BiJl iHO3eMHOT JIep)KaBU, MXKHApPOIHOT opraHizarii (1. 4 4. 6
cT. 79 3akony Ykpainu «[1po BuOOpH HAPOAHUX JIeNyTaTiB YKpaiHu»).

3i0pani B Takuii criocid marepiain (30KpemMa eleKTPOHHI), SKi MICTATh BiJIOMOCTI ITpo 00-
CTaBWHH, 1[0 MAIOTh 3HAYCHHS JUTS TIPABUIILHOTO PO3TIISY CKapTH, MOXKYTh CIIyTyBaTH JIOKa3aMH,
Ha MIiJCTaBi IKUX BUOOpUYA KOMICisl BCTAHOBIIIOE HASIBHICT UM BiICYTHICTH OOCTaBHH, 1110 OOIPYH-
TOBYIOTh BUMOTH 1 3allEpEUCHHS Cy0 €KTa 3BEPHEHHS 31 CKaproro, Cy0’ €KTa OCKap KeHHS M 3alli-
KaBJICHUX 0Ci0, iHI 00CTaBUHM, II[0 MAIOTh 3HAYCHHS JUIS MPaBUIBHOTO PO3MISLAY cKapru (. 1
4. 1 ct. 97 3axkony Ykpainu «IIpo Bubopu IIpesunenta Yrpainm», i. 1 u. 1 ct. 112 3akony Ykpainu
«IIpo BuOOpM HaponHux nemyrtaTiB Ykpainm», m. 1 4. 1 ct. 98 3akony Ykpainu «IIpo micuesi
BHOOpW»). BaxmiBicTh CTBOPIOBaHMX Y BHOOPUOMY TIPOILIEC] ay/io- Ta BiCOMOKA3iB Big3HAYCHA
THM, 110 TeJepaaioopranizanii 30008’ 13aHi 3IIHCHIOBATH ay/Iio-, BiJI03aMKUCH YCiX mepeaay, 1o
MICTSITh TIEPEBUOOPHY ariTailifo, i 30epiratu ix J1o 3akiHnueHHs 30-CHHOTO CTPOKY 3 JTHS O(iIliii-
HOTO OTOJIONICHHS pe3ynbTariB BOOopiB (4. 10 cT. 61 3akony Ykpainu «IIpo Bubopu IlpesuneHra
VYkpaiamy», 4. 11 ct. 72 3akony Ykpainu «I[Ipo BuOopu HapoaHuX JaenyTaTiB Ykpainu» i 4. 3 cT. 59
3akony Ykpainu «[Ipo miciieBi BHOOpHU»).

[TonmoxeHHAMH HEIIOMaBHO MPHUUHATHX MPOIECYaTbHUX KOJEKCIB 3aKpPIlJICHO BH3HAYCH-
HSI TIOHSITTS €ICKTPOHHUX JOKa3iB, SKMMH CIIi BBaXKATH 1H(OPMAIIIO B CICKTPOHHIH (1I(poBiii)
(opmi, 1110 MICTUTH JIaHi TPO 0OCTABUHH, SIKI MAIOTh 3HAUCHHS JJIS CIIPABHU, 30KPEMa, €JIEKTPOHHI
JIOKyMEHTH (TEKCTOBi JOKYMEHTH, rpacdiuHi 300paxeHHs, m1any, gororpadii, Bigeo- Ta 3Byko3a-
IIMCH TOIIO), BEO-CaiiTh (CTOPIHKM), TEKCTOB1, MyJIBTUME/Ii1H1 Ta FOJIOCOBI MOBIJOMJICHHS, METa 1a-
Hi, 0a3u JaHuX U 1HII1 JaHi B enekTpoHHIH ¢popmi. Taki gaHi MOXKYTh 30epiratucs Ha MOPTaTUBHUX
MIPUCTPOSIX (KapTaxX ImaM’sTi, MOOUTHHHX Tele(oHax TOIo), CepBepax, CHCTEMaX PE3EPBHOTO KOITi-
FOBaHHS, 1HIIKAX MICISIX 30epeKeHHs JaHUX B CICKTPOHHIN (hopmi (30kpeMa B Mepexi [HTepHeT).
EnexkTpoHHI J0Ka3M MOJAr0ThCS B OpPUTIHAII a00 B €IEKTPOHHIHN KOIIii, 3aCBIAUCHI eICKTPOHHUM
UG POBUM TIAMACOM, TPUPIBHIHUM JI0 BIACHOPYYHOTO ITiIITHCY BIAMOBITHO 70 3aKOHY YKpaiHH
«I1po enexkrponnuii mudposuii miamuce» (4. 1, 2 c¢t. 96 ['ocnogapchkoro MporecyarbHOrO KOACKCY
(mami—TI'TIK), 4. 1,2 c1. 100 LluBineHOTO NpotiecyanbHOro Konekey (mam — LI1K),u. 1,2 ct. 99 KAC).

Taxki 10Ka3u MOXKYTh CTBOPIOBATHCS OE3MOCEPEAHBO il Yac JOCY0BOTO PO3CIiTyBaHHS Ta
cyaoBoro nposakeHHs. Tak, BignoBigHo 1o 4. 1 ct. 107 KIIK pimenns npo ¢dikcartiro nporecy-
aJNBHOT JIiT 32 JOMOMOTOI0 TEXHIYHUX 3ac00iB MiJl Yac JOCYI0BOTO PO3CIilyBaHHS MPUIMA€e 0CO-
0a, sika MPOBOIUTH BINMOBIAHY MPOIECYaNbHY [il0. 3a KJIOMOTaHHIM YYaCHHKIB MPOLECyaabHOI
Ji1 3aCTOCYBaHHS TEXHIUHHX 3ac001B (DiKCyBaHHS € 000B’S3KOBUM. BHKOHAHHS yXBaJH CJIiAYOTO
Cy/Ii, Cyly TIpO TIPOBEJCHHS OOIIYKYy 00OB’SI3KOBO (PIKCYETHCS 3a JIOMIOMOTOIO 3BYKO- Ta BiJI€0-
3amuCcyBaJbHAX TEXHIYHHX 3aco0iB. [IpaBo Oe3mepenkoqHoro (hikCyBaHHS MPOBEICHHS OOIIYKY
3a JIOTIOMOT'OIO BiJIC03aIMMCY HAJA€ThCA CTOPOHI 3aXUCTy. 3rimHo 3 4. 5 ct. 225 KIIK mig yac monuty
MOJKE 3aCTOCOBYBaTHCS (POTO3HOMKa, ayio- Ta/abo Bijeo3amuc. KpiM Toro, ciiauuii i mpoKypop
MAalOTh TPABO MPOBOIUTH (poTOrpadyBaHHs, 3BYKO- UM BiJCO3AITUC TMiJI 9ac MPOBEACHHS: O0IIy-
Ky (4. 7 ct. 236 KIIK), ormsimy (u. 7 ct. 237 KIIK), cimiguoro exciepumenty (4. 2 ct. 240 KIIK);
ITiJ] 9ac MpoBeACHHs ocBimyBaHHA (4. 4 ct. 241 KIIK). YunHeHHsS HU3KH HETJIACHHUX CIiIUuX (po3-
IIYKOBUX) Iiif moTpedye 3mificHeH s GpoTorpadyBaHHs, 3ByKO- U Bieo3anucy (aymio-, BiJICOKOH-
TPOJIb 0COOM 1 MiCIIs; CIOCTEPEIKEHHS 32 0CO000, piudro ado Micem (cT.cT. 260, 269, 270 KIIK).
3ByKO- Ta Bifico3anuc € 000B’I3KOBOI0 YMOBOIO IIPOBEACHHS JOMUTY 32 3aIIUTOM KOMIIETCHTHOTO
Oprany iHO3eMHOI JIep)KaBH LUIAXOM MPOBEIEHHS Bijieo- a0o TenedoHHO1 KoH]epeHIii B Mexax
MDXKXHapOJHO1 paBoBoi gonomory (cT. 567 KIIK).

3rijHo 3 monokeHHsIMU 4. 4 1 4. 6 cT. 11 3akony Ykpainu «IIpo cymoyctpiii i craryc cya-
IiB» 0COOW, MPUCYTHI B 3aJi CYZOBOTO 3aCilaHHS, MPEACTABHUKH 3acO0iB MacoBoi iH(popMarril
MOXYTh IPOBOIUTH (POTO3HOMKY, BiZIcO- Ta ayli03aIlicC i3 BUKOPUCTAHHIM NOPTATUBHUX BilleO- Ta
ayliOTEeXHIYHUX 3ac00iB 0€3 OTPUMaHHS OKPEMOTO JJO3BOIY CYIy, alle 3 ypaxyBaHHSIM OOME)KEHb,
BCTAHOBJICHHX 3aKOHOM. SIKIIIO BCI yUAaCHHUKH CIPaBU OEpyTh yUacTh Y CyJIOBOMY 3acCiJiaHHI B pe-
KUMI BiZICOKOH(EPEHIIii, TO 3MIHCHIOETHCS TPAHCIIOBAHHS 1epediry CylI0BOrO 3acilaHHs B Mepe-
ki [HTepHer. [Ipu po3misai cripas, mepedir cyaoBoro mporecy (hikcyeThesi TEXHIYHUMH 3aCO0aMHu
B TIOPSAJIKY, BCTAHOBICHOMY 3akoHOM. I3 mpumnuncamu 4. 4 c1. 11 3akony Ykpainu «Ilpo cynoyctpiit
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1 craryc cyauiBy 3akoHOM Ykpainu «IIpo BHeceHHs 3MiH 110 ['0cmomapchKoro mporecyaibHOTO
Kojiekcy Ykpainu, L[uBiIBHOTO MpoliecyanbHOTO KoJekey Ykpainu, Kojekcy aaMiHiCTpaTHBHOTO
CyImOYMHCTBa YKpaiHM Ta 1HIUX 3akoHOmaBumx aktiB» Bij 03.10.2017 p. N 2147-VIII yHidiko-
BAHO TMOJIOKCHHS MEPENiYeHuX MponecyalbHuX KoaekciB (auB.: 4. 5-7, 18 ct. 8 I'TIK, 1. 4-6, 18
ct. 7 UIIK, 4. 5-7, 17 ct. 10 KAC). 3rigHo 3 4. 6 ct. 27 KIIK kokeH, XT0 TpUCYTHiil B 3ami
CYIOBOTO 3aCiJJaHHs, MOXK€ BECTH CTEHOTpamy, pOOMTH HOTATKH, BUKOPUCTOBYBATH MOPTATHBHI
ayJio3anucyBajibHi mpucTpoi. [IpoBeieHHs B 3aii Cy0BOTO 3acifaHHs (pOTO3HOMKH, Bifeo3amu-
Cy, TPAHCIIIOBaHHs CYJIOBOTO 3acCillaHHs MO pajio i TeneOayeHHI0, a TAKOXK MPOBEICHHS 3ByKO3a-
MICY i3 3aCTOCYBaHHSAM CTAlliOHAPHOI amaparypy JOIYCKAIOThCS HA MIACTaBI yXBald CYIY, IO
NPUIMAETBCS 3 YPaxyBaHHSIM TYMKH CTOPIH Ta MOMIIMBOCTI IPOBEACHHS TaKUX Hid 0€3 MIKOIH
IUTSL CYIOBOTO PO3IVISIITY.

[Monoxxennsmu 4. 5 ct. 27 KIIK BcTaHOBIEHO, IO ITiJ] YaC CYIOBOTO PO3IVISITY TA Y BUTIAIKaX,
nepeadaueHux 1M Kojiekcom, i yac JoCyI0BOTO PO3CIiTyBaHHS 3a0e31eUy€eThCs MMOBHE (DiKCy-
BaHHS CYIIOBOTO 3aCiJJaHHS Ta MPOIEeCyallbHUX [l 3a JIOTIOMOTOI0 3BYKO- Ta BiJI€03alnCyBajlb-
HUX TEXHIYHUX 3ac00iB (y YaCTHHI 3aCTOCYBaHHS IIiJI YaC CYJ0BOTO PO3IVISLY BiJICO3aNnCyBajlb-
HUX TeXHIYHHUX 3ac00iB — 3 01.01.2019 p.). ¥V BCiX iHIIKMX BUAAX CYIOBOTO MPOIIECY BCTAHOBJICHO
000B’s13K0BE BUKOPUCTAHHS TEXHITHNX 3ac00iB BiIc03amuCy /I BUMAIKIB (ikcyBaHHs: 1) mepeoi-
Ty 1 pe3ynbTaTiB IpolecyaIbHuX Ail, IPOBEACHHUX Y peXuMi BicokoH(pepenii (a03. 1 u. 4 ct. 11
3akony Ykpainu «IIpo cynoyctpii i cTatyc cyaaiBy, 4. 7 ct. 336, 4. 5 ct. 567 KIIK, u. 11 ct. 197
I'TIK, 4. 11 ct. 212 LIIK, 4. 11 ct. 195 KAC); 2) nepe0iry i pe3ynbTariB omisiAy A0Ka3iB 3a iX Mic-
LIE3HAXO/DKEHHSIM 32 BiJICYTHOCTI X04a 0 onHiel i3 ctopin (4. 5 ct. 82 I'TIK, u. 5 ct. 85 LIIK, 4. 5
ct. 81 KAC); 3) cymoBoro 3acianHs aAMiHICTPATUBHOTO CyIy B pa3i HESIBKU B CYIOBE 3aCiTaHHs
BCIX YYACHHKIB aJIMIHICTPATHBHOI CIIpaBu a0o0 SIKIIO BiAMOBIIHO 10 MONOKeHb Koaekcy aamiHi-
cTparuBHOTO cynounHcTBa (nani — KAC) po3misin cripaBu 3iHCHIOETHCS 32 BiICYTHOCTI YIaCHHKIB
crpaBH (TIpH PO3IIIAI CIIPaBH B MOPSIIKY MHCEMOBOTO TIPOBAIKCHHS).

[Tonoxxenusmu 4. 14 cr. 8 I'TIK, 4. 14 c¢r. 7 HIIK 1 u. 13 ct. 10 KAC BcTaHOBjCHO, 110
CYII ITiJT 9ac pO3MIIsiAY CIIPAaBH B CYJIOBOMY 3acCilaHHI 3/iHCHIOE TIOBHE (DiKCyBaHHS HOTO mepediry
3a JIOTIOMOTOI0 BiJieo- Ta (a00) 3ByKO3aIMHMCyBaILHOTO TEXHIYHOTO 3ac00y, KpiM BUIIAJIKIB, TIepe/l-
Oauenux M Kogexcom. TTopsmok Takoro ikcyBaHHS BCTaHOBIIOETHCS BiAMOBIAHUM KopekcoMm.
LpoMy TIONOXKEHHIO KOPECTOHIYyOTh HOpMH a03. 1 4. 1 ct. 222 TTIK, a63. 1 4. 1 ct. 247 HIIK
1a63. 1 4. 1 c1. 229 KAC, 3rigHo 3 SKUMH CyJ MiJl 9ac CyIOBOTO PO3IVISTY CIpPaBU 3MiHCHIOE
noBHE (DiKCyBaHHS CyIOBOTO 3acCiflaHHS 3a JOMOMOTOIO Bifieo- Ta (a00) 3ByKO3alUCyBaJbHOTO
TEXHIYHOTO 3ac00y B MOPS/JIKY, epeadauenomy [lonoxkennsm npo €uHy cyoBy iH(OpMAIIiifHO-
TEJICKOMYHIKALIfHY cHcTeMy. TakuM YMHOM, TMOBCSKICHHE 3aCTOCYBaHHS IMTOTCHIIATY KpUMiHA-
JICTHKH, OKPEMHUX KPUMIHATICTUYHHUX TEOPIH Ta HABITh IIJIMX Taly3eid KPUMIHATICTHYHUX 3HAHD
BKe JaBHO BHUMLIO 3 OeperiB TPaauIifHOTO PEKUMY OE3[MOCEpPeTHBOTO MPOBEICHHS MEBHUX C
J19uX (PO3IIYKOBUX ) a00 CYJIOBHX JiH Ta HABITh MITICHOTO KPUMIHATBHOTO MPOIECY OKPEMO B35~
TO1 KpaiHu.

BonHoyac KoHKYpCcHHI BiOip KaJpiB, 10 HEMIOJABHO 3aCHOBAHUX 1 CTBOPIOBAHMX Yy TeIle-
PpillHII Yac OpraHiB JepKaBHOI BIIaJy, 3a0€3MEUy€EThCS BiIeO- Ta aylio(iKcaIli€ro i TPAaHCISAIIEI
B PEXKHMI PEaTbHOTO Yacy BiAMOBIAHOI Bijleo- Ta ayaioiH(opmanii i3 3acijaHb KOHKYPCHUX KOMi-
ciit (a63. 2 u. 5 c1. 7 3akony Ykpainu «I[Ipo Harnionansae antukopytmiiitne 6ropo Yikpainny, ad3. 3
4. 5 cT. 5 3akony Ykpainu «lIpo 3amobiranusa kopymuii», a63. 10 4. 2 ct. 8-1 3akoHy YkpaiHu
«IIpo mpokypatypy», 4. 4 c1. 6 3akony Ykpainu «IIpo HauionanbHe areHTCTBO YKpaiHU 3 IH-
TaHb BHSBJICHHSI, PO3IIYKY Ta YIPABIIHHS aKTUBAMU, OCPKAHUMH BiJl KOPYIIIIHHAX Ta IHIIHNX
3I0YMHIBY, 4. 6 cT. 11 3akony Vipainu «IIpo [lepxxaBHe O00po po3ciimgyBaHby, yHKTH 2325, 72
[Nopsinky npoBeneHHs KOHKYPCY Ha 3aiHATTS IOCAI IEPKABHOI CITy»KOH, 3aTBEPIKEHOTO IMOCTa-
HoBor0 Kabinety MinictpiB Ykpainu Bijx 25 Oepesnst 2016 p. Ne 246 (B penakiii mocranopu Kaoi-
HeTy MiHicTpiB Ykpainu Bix 18 ceprus 2017 p. Ne 648), 4. 14 ct. 45 1 4. 4 ct. 58 npoekty 3akoHy
«IIpo HarmionaneHe Oropo (hiHaHCOBOT Oe3riekn Yipainn» (peectp. Ne 8157 Bin 19.03.2018 p.).

Tak camo 3a JOMOMOTO TEXHIYHUX 3acO0iB BiZI€O- Ta 3BYKO3alUCY (DIKCyeThCs Tepe-
0ir xBauti¢ikamiifHOro icUTy I 0Ci0, SIKi MPONIUIN CTeIiaTbHy MiJITOTOBKY 1 BUSBWJIN HAMip
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OyTH PEKOMEHIOBAaHUMH JUTS TIPU3HAUYCHHS Ha Tocany cymai (4. 4 cr. 78 3akony Ykpaian «IIpo
CYIIOyCTpiil 1 cTaryc Cy[uIiB»), a TaKOK KaHIUJIATIB Ha mocalxy mpokypopa (4. 3 cr. 31 3akonHy
VYkpainu «IIpo nmpokypatypy»).

I3 MeTo10 3a0e3neueHHS BUKOHAHHS MpogeciifHiIX 000B’I3KiB MPaBOM 3A1HCHIOBATH (ik-
CYBaHHS JIOKa30BOi iH(opmallii y BepOanbHiil 1 HA0UHO-00pa3Hill (opmax HaIiICHI HE TUTBKH
Jep>xaBHe O10pO poO3CIIilyBaHb Ta HOTO YIIOBHOBAXKEHI MOCa0BI 0COOH, MOMIIIis Ta ONepaTuBHi
MiIPO3/IiIH, aje i KOHTPoIooYi ((hicKkalbHi) OpraHu, OpraHu AePXKaBHOTO HATMIALY (KOHTPOJIIO),
JIep>KaBHi Ta npuBaTHi BUKOHABI Towlo (1. 4 4. 1 ct. 7 3akony Ykpainu «IIpo [lep:xaBHe Oropo
po3ciiagyBanb», 4. 2 ¢T. 26, 1. 9 4. 1 c. 31 1 4. 1 cT. 40 3akony Ykpainu «Ilpo Hamionaneny no-
mimiton, . 9 im. 11 4. 1 ct. 8§ 3akony Ykpainu «IIpo omeparuBHO-PO3NIYKOBY AisTBHICTEY, 1. 5
4. 1 ct. 7, 4. 8 ct. 11 npoekry 3akony «IIpo HarionansHe 6ropo hiHaHCOBOT Oe3nekn YKpaiHuy
(peectp. Ne 8157 Bix 19.03.2018 p.), 4. 3 cr. 24 KpuMiHaIbHO-BUKOHABYOTO KOJIEKCY YKpaiHH,
m. 5 4. 1 ct. 39 3akony Ykpaiau «IIpo MECITHBChKE TOCTIONAPCTBO Ta TOTOBAaHHD», . 7 4. 11 4. 2
cT. 12 3akony Ykpainu «[Ipo oxopoHHy nismbHicTh», mir. 20.1.17 m. 20.1 ct. 20 IlogarkoBoro
Koziekcy Ykpainu, 4. 2 c1. 326, 4. 1 cT. 510 MutHoro koznekcy Ykpainu, 4. 8 ct. 4 3akoHy Ykpa-
ian «IIpo OCHOBHI 3acazy JepKaBHOTO HADISINY (KOHTPOIIO) y cepi rocrnogapchbKoi JisuIbHO-
cTi», 4. 10 ct. 18 3akony Ykpainu «IIpo nepxaBHHI KOHTPOJB 32 JOTPUMAHHSIM 3aKOHOJIaBCTBA
PO XapuoBi MPOLYKTH, KOPMH, OOI4HI MPOAYKTH TBAPUHHOTO MTOXOKEHHS, 37I0pOB’s Ta OJa-
TONONTyYusi TBAPUHY, III. § 1. 6 ITonoxkeHHs mpo Jlep:kaBHy €KOJIOTIUHY iHCIEKi0 YKpaiHu, 3a-
TBepakeHoro nocraHoBoto Kabinery MinictpiB Ykpainu Big 19.04.2017 p. Ne 275, . 6 . 11 1
1. 22 [opsaaxy 3a1CHEHHS JepKaBHOTO KOHTPOJIIO 32 T0JePKaHHIM 3aKOHO/IaBCTBA PO Mpallio,
3aTBeppkeHoro nmocranoBor Kabinety MinicTpiB Yikpainm Bix 26.04.2017 p. Ne 295, . 7 4. 1
cT. 4 3akony Ykpainu «[Ipo opranu Ta oci0, siKi 3MiHCHIOIOTh IPUMYCOBE BHKOHAHHS CYyIOBUX
pillieHb 1 PillIeHb IHIIUX opraHiBy, M. 17 4. 3 c1. 18 3akony Ykpainu «[Ipo BHKOHaBUe MpoBa-
JOKCHHSI» Ta 1H.).

3rigHo 3 4. 11 4. 5 cr. 25 3akony Ykpainu «IIpo iHdopmariro» mij yac BUKOHAHHS MPO-
(beciiiHMX 00OB’S3KIB KYPHAIICT Ma€ MPaBO 3/IHCHIOBATH MUCHMOBI, ayllio- Ta BiJCO3aIllUCH 13
3aCTOCYBaHHSIM HEOOXITHUX TEXHIYHUX 3aC001B, 32 BUHATKOM BHITAJIKiB, Iepea0aueHIX 3aKOHOM;
MOIIMPIOBATH MiTOTOBJICHI HUM MaTepiaiau ((poHOrpaMH, BiI€03amMCH, MHCEMOBI TEKCTH TOIIIO)
3a BIIACHHM ITiJITICOM (aBTOPCTBOM ) 200 I1i]T yMOBHHM 1M’ sIM (TICEBIOHIMOM). A BiJITIOBiTHO /IO 1. §
4. 1 cT. 20 3akony Ykpainu «IIpo agBokaTypy Ta aaBOKaTChKY IiSUIBHICTBY MiJ yac 31iHCHEHHS aJi-
BOKAaTCHKOI JIISUTBHOCTI aJIBOKAT Ma€ MPaBO BUUHATH OyIb-sKi [Iii, He 3a00pOHEH] 3aKOHOM, TIPaBH-
JIaMH a/IBOKaTChKO1 €THKH Ta JJOTOBOPOM IIPO HAJJaHHA PABOBOT JOIIOMOT Y, HEOOX1IHI ISl HAJIekK-
HOTO BUKOHAHHS JIOTOBOPY IIPO HAJTAaHHS IPABOBOI JIOIIOMOTH, 30KpEMa, 3aCTOCOBYBATH TEXHIUHI
3aco0M JIJIsl KOTIFOBAHHS MarepialiiB CrpaBH, B SKil aJIBOKAT 3AIMCHIOE 3aXUCT, IPEICTABHHUIITBO
a00 HaJlae 1HINI BUJM MPABOBOT JOIIOMOTH, (PIKCYBaTH MPOIECyallbHI Jii, B IKHX BiH Oepe ydJacTb,
a TaKoX Tepedir CyI0BOTO 3acilaHHs B TOPSIKY, NIepeadadeHOMyY 3aKOHOM. 3TiJIHO 3 1. 1 po3mi-
ny VI Ilopsiaxy odopMiteHHS 1 TIOJaHHS CKapr IJIaTHUKAMK TIOJATKIB Ta X pO3NISAIY KOHTPOIIO-
FOYMMH OpTaHaMU, 3aTBEPIKCHOro HakazoMm MiHictepcTBa (inanciB Ykpainu Bix 21.10.2015 p.
Ne 916, 3apeectpoBanoro B MinictepcTsi focturii Ykpainu 23.12.2015 p. 3a Ne 1617/28062, oco-
0a, sKa Tojana CKapry Ha pillleHHs KOHTPOJIIOIOYOTO OpraHy, Ma€ MpaBo 3IiHCHIOBATH TEXHIUHY
(¢ikcanio 3acimaHHs 3 PO3MISLAY MaTepialliB CKapru 3a AOMOMOTroo (oTo-, KiHO3HOMKH, Bijgco-,
3BYKO3AIIUCY.

Kpim Toro, cyuyacHi mpaBuia 3 oprasizalii 3axucTy pisHHX iHOPACTPYKTYpHHX 00’ €KTIB
nepeadadaroTh 00J1alHAaHHS OCTaHHIX CUCTEMaMH BiI€OCIIOCTEPEHKEHHS 3 000B’I3KOBOIO peecTpa-
LI€I0 Ta apXiBalli€l0 BiJICOCHTHATY Ha TpUBaJi cTpokH (1. 9 4. 1 cT. 446 MuTtHOTO KOJeKCy YKpai-
HY, 11. 22 [IpaBw 3 opranizamii 3aXUcTy IPUMIIICHb HEOAHKIBCHKUX (DiIHAHCOBHX yCTaHOB B YKpa-
iHi, 3arBep/ukeHnX [locrtanoBoro [paeninas HarionaneHoro 6anky Ykpainu Big 06.10.2017 p.
Ne 100, 1. 2 JIineH31MHAX YMOB MTPOBAKEHHSI OXOPOHHOT JISUTBHOCTI, 3aTBEPIKCHUX ITOCTAHOBOKO
Kab6inety MinictpiB Ykpainu Bix 18 mucromana 2015 p. Ne 960, Torio).

BucHoBku. Peanizamis BuiieHaBeIeHUX NpaB Ha GikCyBaHHS J0Ka30BOi iH(GopmaIii pi3-
HUMH cy0’eKTaMH B 00CTaBMHAX, SIKi, HA MEPIIN MOMISIA, HE MOB’s3aHi MK co0or0 1 HE Ma-




ITIPABO I CYCIIIJIbCTBO Ne2/2018

10T BITHOIICHHS 10 KPUMiHATHHOTO MPABOMOPYIICHHS, MOXKE ITPU3BECTH IO CTBOPEHHS (POTO-,
ayJlio- 4u BiJICOJIOKA3iB, sIKI MOXKYTh BiJirpaTw BHpimanLHy poItb y MeBHOMY KpI/IMiHaHLHOMy
HpOBa,Zl;)KeHHl 3aKOH HE BH3HAYA€ BUYCPITHOIO neperiky 3aco0iB i METOIB KPUMiHATICTUIHOT
TEXHIKH, 1[0 3aCTOCOBYIOTHCSI B MIPOIIECi PO3CIiAYBAaHHS 3JIOYHMHIB i CYJOBOTO PO3TIAAY. AJKE
IIe HE MOXJINBO 4epe3 (pakTHIHY OC3MEXHICTh TAKOTO MEPENIiKy, a TAaKOX uepe3 Te, M0 KPUMi-
HaJICTUYHA TEXHIKa MOCTIMHO PO3BUBAETHCA, @ KOJIO 00 €KTIB, IO MOXYTh HAOYTH 3HAUCHHS
pEeUOBHX JI0KA3iB y cmpasi, 3pocTae [3, ¢. 130]. Tomy He BapTO mepeTBOPIOBAaTH OyKBY 3aKOHY Ha
HABYAJIbHUN MOCIOHUK 13 KpuMiHamicTuuHOi (hoTorpadii Ta Biie03HOMKH, AK L€ MPOIOHYEThCS
3poOuTH, HApUKIaJ, y npuiiHatomy BepxoBHoro Pamoro Ykpainu 21.12.2017 p. 1 Hanpasie-
HoMy 02.01.2018 p. ma mignuc [Ipe3sumentoBi Ykpainu 3akoHi Ykpainu «[Ipo BHECeHHs 3MiH
JI0 IesSKUX 3aKOHOMABUMX aKTiB YKpaiHU mI0f0 peGopMyBaHHS chepu MapKyBaHHS TPAHCIIOPT-
HUX 3ac00iB» (3akoHONPOeKT peectp. Ne 5364 Bixg 04.11.2016 p.) y 4acTHHI 3alpOBaKCHHS
aJIMIHICTPAaTHBHOI BiJIMOBIJAIBHOCTI 32 MPABOMOPYIICHHS Y cepax 3abe3nedeHHs Oe3neku J10-
POXHBOTO PYXy Ta MapKyBaHHS TPAHCIOPTHHUX 3ac00iB, 3a(iKCOBaHI B aBTOMAaTHYHOMY DPEKH-
Mi Ta/abo B pexuMi (oTo3HOMKH/Bineo3anucy. BogHoyac Ha 3aKOHOJABUOMY PiBHI JOIIIBHO
BH3HAUNTH OCHOBOIIOJIOXKHI 3acaau (pikcyBaHHS JT0Ka30BOi iH(pOpMAIlii TEXHIYHUMH 3aco0amH,
JI0 SIKMX Ha HAIly AYMKY, HAJeXaTh TaKi MPUHIUIN: HA0OYHOCTI, 00’ €KTUBHOCTI, TOKYMEHTAIIb-
HOCTI, TOBHOTH, KOMIIEKCHOCTI, pallioHAIbHOCTi, aKTUBHOTO TBOPYOTO IPUCTOCYBAHHS JUIS I1i-
Je# CymOUMHCTBA AOCATHEHD Pi3HUX HAyK.
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BUSIBJIEHHS KATYBAHHS, BAUNHEHOT'O IMTPAIIIBHUKAMMU,
SKI HAAUUIEHTI ITPABOOXOPOHHUMMU ®YHKIIAMMU,
HA ITIOYATKOBOMY ETAIII PO3CJIIAYBAHHSA

VY cTarTi po3KpUTO MPOIIEC BUSABJICHHS KaTyBaHb, 10 BUYNHSAIOTHCS TMOMILCHCHKH-
MHU. BU3HaueHO anropuTM iii 0/10 BUSBICHHS KaTyBaHb Ha MMOYaTKOBOMY €Tari iX
PO3CiilyBaHHsI: BCTAaHOBJIEHHS JUKepenaa OTpUMaHHs iH(opmaii (3asBa mpo KaTy-
BaHH$); 30upanHs iHPOpMalii Tpo 0co0y MOTEPMIIOro; BCTAHOBJICHHS Ta OIS Mic-
1151 TIOIi1, 10 AOTIOMOXKE 3’SICYBaTH METY, MOTHBH U IIUII 3JI0YMHIIS, @ TAKOXK CTOCiO
Ta 00CTAaHOBKY BUMHEHHSI KOHKPETHOTO 3JIOYMHY; BCTAHOBIIEHHS OCOOM 3JIOYMHIIS;
BHECEHHSI TAaHUX JI0 €AMHOTO PEECTPY JOCYIOBHX PO3CIIiAyBaHb; IPOBEICHHS HEBII-
KJIQJIHUAX CITYUX (PO3ITYKOBHUX) JIiH.

Knrwouoei cnoea: xamysanms, mopmypu, 6UseieHHsl 3104UHY, NOYAMKOGULL eman.

B cratbe packpsIT mporece BBIIBICHHS HBITOK, COBEPIIAEMBIX ITOIHIEHCKIMU.
OrmpezneneH anropuT™M AEHCTBUH MO BBISABICHHIO TBITOK HA HAYaJIBHOM JTale HX
paccienoBaHus: YCTaHOBICHNE HMCTOYHHMKA MONyYeHHWS WH(pOpManuu (3asBICHHE
0 TIBITKaX ), cOOp MHPOPMAIUK O TMYHOCTH TOTEPIIEBIICTO; YCTAHOBICHNUE H OCMOT]
MECTa MPOUCHICCTBUSA, YTO MTOMOKET BbIACHUTDL 11E€JIb, MOTUBBI 1 LICJTIN MPECCTYITHUKA,
a TaKkKe crnocod U 0OCTAHOBKY COBEPIICHHUS! KOHKPETHOTO MPECTYIUICHHS; yCTaHOB-
JIeHHe JINYHOCTHU MPECTYIHUKA; BHECEHNE JaHHbIX B EMUHBIN peecTp nocyneOHBIX
pacciieoBaHuiT; TPOBE/IEHNE HEOTIIOKHBIX CIIEJICTBEHHBIX (PO3BICKHBIX) ISHCTBHI.

Knrwoueswvie cnosa: UCMA3AHUA, NBIMKU, 6blA6GIEHUE NPpeCcmyNnl1eHUsl, HAYaIbHbIU
aman.

The process of detecting torture committed by police officers is revealed. An al-
gorithm for detecting torture at the initial stage of their investigation was determined:
establishment of a source of information (statement about torture); collecting infor-
mation about the victim's personality; establishment and review of the place of the
event, which will help to find out the purpose, motives and goals of the offender,
as well as the method and circumstances of committing a particular crime; sdentifica-
tion of the offender; data entry to the ERPI; carrying out urgent investigatory (search)
actions.

Key words: torture, crime detection, initial stage.
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Beryn. Po3poOHMKamMu METOIMKY BUSIBIICHHS 3JI0YHHIB € Taki BueHi: P. benkin, JI. beptos-
cekui, B. I'purop’es, I. ['ycros, B. Irnarko, O. Jlapina, B. Mansposa, B. Tanaceruy, T. CaBuyk,
B. O06pasmoB Ta iHIIi, SIKi peTeNbHO PO3MIISIHYIH MOHSATTS, METOIN i 3acO0U BUSBIICHHS 3JI0YHHIB
1 cy0’€exTiB, sIKi OepyTh y4acTh y 1boMy Tiporieci. OmHaK, He3BaKAIOUH HA MPUHIIMIIOBO BaXKITH-
Bi MOJIOXKEHHS, ¢(hOPMYIbOBaHI B MPAISIX HAYKOBIIB, MUTAHHS BUSBICHHS KaTyBaHHS, 710 TOTO XK
SIK OKPEMOI KaTeropii, 3araioM He po3Isgaluch.

IMocTanoBka npodjeMu. PO3KpUTH 3MIiCT BUSIBIICHHS KaTyBaHHS, BAMHEHOTO MpalliBHUKA-
MHU, K1 HaJliJIeH1 TPaBOOXOPOHHUMH (DYHKIIISIMH, Ha TOYaTKOBOMY €TaIli PO3CIIilyBaHHSI.

PesyabraTu aociaigkenHs. BusBieHHs KaTyBaHb, 10 BAMHAIOTHCS CIIBPOOITHUKAMU I10JTi-
11, CTAHOBUTH OCOONMBUII BUJI IPABOOXOPOHHOT HIsITBHOCTI. Y mpoIieci i 3iiCHEHHS BUPIIITYIOTh
crienuQivHi 3aBIAHHSA, CIPSIMOBAHI HA TOBHE 1 IIBUJIKE BUSBICHHS Ta PO3CIITyBaHHS KOXKHOTO
3JI0YHMHY, JIe HEOOX1THO BpaxOByBaTH MpoQeciiiHi AKOCTI MOMIEeHChKUX, KOTpl 0013HAHI 3 TAKTHY-
HUMH TIpUHOMaMHU 3M1HCHEHHS OKPEMUX CITTYUX (PO3MIYKOBHX ) JTil. YKa3zaHa AisUTbHICTH Tiepenoa-
4Ya€ HasBHICTh BUCOKOT MpodeciifHoT MisIIbHOCTI CITITYOr0 oprany (1ocaaoBoi 0co0H), yIIOBHOBA-
JKEHOTO BHSIBIISITH 1 PO3CITIIyBaTH TaKi KaTyBaHHSI.

OO6cTaBuHAMH, SIKi HETAaTHBHO BIUIMBAIOTH Ha €(DEKTHBHICTH BHUSABICHHS U PO3CIiAyBaHHS
KaTyBaHb, 10 BUNHSIIOTHCS cHiBpoOiTHHKamMu HanionanbHoi momirii, € BUCOKA JATEHTHICTD 3710-
yrHy (90%); HEIOIKK MPaBoOro 3a0e3MeyeHHs AisIbHOCTI mominii (54,4%); BimIMOBa MOTEPMIINX
MOJIABATH 3asIBU PO KaTyBaHHS Y 3B 3Ky 3 HAsBHICTIO peanbHOl ¢iznunoi norposu (78,8%); Bin-
CYTHICTh MEXaHI3My peecTpalii i monepeaHboi nepeBipku (akTiB KaTyBaHHs CHiBpOOITHUKAMH
IIPABOOXOPOHHUX OpraHiB (96%); KpyroBa nopyka y npaBoOXOpoHHi# cdepi i 3aXUCT «4ecTi MyH-
mpa» (88,9%); HasBHICTH BUCOKOI KOPYIIIIII Y MPaBOOXOPOHHUX opraHax (92,5%); BiICYTHICTh
OKpPEMOT0 He3aJexHOoro ciigaoro oprany (y Buniigi ®bP y CIIIA) mono po3citiayBaHHs 37109H-
HIB, YIMHEHHUX CIIBPOOITHIKAMH IIPABOOXOPOHHUX OpraHiB, Tomo (55,7%).

B. O6pasios ta JI. bepToBChKHiT BU3HAYAOTH MPOIEC BUSBJICHHS 3JI0YMHIB K KPUMiHAIb-
HO-TIPOIIECYAIbHY JIsUTbHICTD, CIIPSIMOBAHY Ha MEPEBIPKY NEPBUHHUX (PAKTUYHHUX JaHUX PO 03-
HAKH MiATOTOBKH Y BUMHEHHSI TOCTIONAPIOIOUNM CY0’ €KTOM 3II0YHHY, TIOB’SI3aHOTO 3 HOTO mpode-
ciliHorO AisutbHICTIO [1, €. 291].

Sk 3a3Hauae P. benkin, 03HaKH 37T0YMHY MOXXYTh OyTH BUSIBIICHI TphoMa IUIsxaMu. [lo-mep-
e, X BHABISIOTH CIIOCOOOM YXKHTTS ONEPATHBHO-PO3IIYKOBUX 3aXOMIB, SIKI MEPEIyIOTh MOpY-
HICHHIO KpUMiHaNBHOI cripaBu. [1o-apyre, iX MOXKYTh BUSBUTH TPOMAJISIHU, & TAKOXK MPEICTABHUKH
JIepKaBHUX OpraHizaliil mija yac 3A1HCHEHHS IePeBIpKU i KOHTPOIBHUX 3aX0AiB ToIo. [To-Tpere,
X BUSBIISIIOTH O€3MOCEPEHBO CILTUHIA, TPOKYPOp 1 cyx [2, ¢. 391].

Y MiXHapOAHIH MOMIIEHCHKIN CHIMKIONEAIl 3a3HAUeHO, 110 BUSABUTH 3JI0YHMH O3HAYae
BCTaHOBHTH, 3a(iKCyBaTH, BH3HAUYUTH (PAKT Ta OOCTABHHU BUMHECHHS CYCIIITBHO HEOE3NEeYHOro
JistHHS. YacTo B MIsUTLHOCTI II0/I0 BUSIBIICHHS 3JI0YMHY HE BHHUKAE MOTPEOU, OCKIIIBKH PO 00cTa-
BHMHU MOTO BUMHEHHS CTa€ BIJIOMO Bij IPOMAJISTH Y opraHizariiii [3, c. 868].

Ha nymxy B. CremanoBa, BUSIBIEHHS 370YMHIB € KOMIUIEKCHOIO TisUTBHICTIO, SIKa CKJIaJIa-
€TBCS 13 caMOoTro (HaKTy BHUSBICHHS SBHUINA, SIKE MOXE PO3IISIATHCH SK 3JI0YNHHE, BPAXOBYIOUH OK-
peMi O3HaKH, a TAKOXK CIOJIU BXOJUTH JIiSUTBHICTh 31 30MpaHHs HEOOXiTHUX JaHUX, 0 00’ €KTHBHO
CBiJl4aTh MPO KpUMiHAIBHUM Xapaktep nofii. [llomo mocymoBoi AisIbHOCTI, TO eTan BUSBICHHS
3JI0YMHY TIEpEey€E HOTro pO3CIIiyBaHHIO i OXOIUTIOE: 1) Iepiof BiJf MOMEHTY MiJITOTOBKK ab0 BYUH-
HEHHsI 3JI0YMHY /10 BUSBJICHHS HOTO O3HAK KOMIIETEHTHUMHU 0co0amu; 2) BiIpi30K vacy, MoB’si3a-
HUI 3 HEOOXiTHICTIO IEPECBITUUTUCH Y TOMY, 1110 BUSIBJICHI (PaKTH MICTATh JOCTATHI BiIOMOCTI, SKi
BKa3yIOTh Ha O3HAKH 37104HHY [4, ¢. 146—-149].

BusiieHHs 31104HHY MOJSITa€ B OTPUMaHHI iH(POpMAIIii MTpo KpUMIHATBHY ITOIII0 i HAJIEXK-
HIl 11 ¢ikcarii y BilMOBITHUX MPOIECYATbHUX aKTax. TOOTO MisSUTBHICTD 13 PO3CIITyBaHHS 3JI0YH-
HY Ta, BUIMOBIJIHO, KPUMIHAIICTHYHA METOIUKA TAKOi JIsIIBHOCTI MOYHMHAIOTH PEasli30BYBaTHCh
3 MMOYaTKy TONIYKY W BHUSBJICHHS HEOOXITHOT iH(OpPMAIIii, sIKa CBITYUTh PO BUMHECHHS 3JI0YUHY
[5, c. 281-282].

3no4ynHM, BYMHEH] criBpoOiTHIKamMu HallioHamsHOT modminii, MaroTh 3/1e01IbIIIOT0 KOPYIIIii-
HUH 3aXHUCT, 10 3yMOBITIOE HCOOX1THICTh 3aCTOCYBAHHS MOXKIMBOCTEH 3aC001B KPHIMiHAIICTHKH.
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3asiBM MPO KPUMIHAIBHI TMPABOMOPYIICHHS, BYWHEHI CIIBPOOITHUKAMH IPABOOXOPOH-
HUX OprasiB, 30kpemMa HarioHaapHOT NOMIMii, pO3IIsSAa0Th OPraHu MPOKYpaTypH, IO 3BOJAUTH-
Csl IO TIPOCTOTO OINUTYBaHHS BiJIOBITHUX CITIBPOOITHHKIB YM BUTPEOYBaHHS BiJ] HUX ITHCHMO-
BHX TIOSICHEHb, TIPH [ILOMY 0€3 JIOKIIaJaHHs Oy/Ib-SIKMX 3yCHIIb MO0 IMPOBEACHHS 00 €KTUBHOI i
HEyTEpePKCHOT MepeBipKU IXHIX Aiil. Y OLIBIIOCTI BUIIAKIB OPTaHU MIPOKYPATYyPH MOBIIOMIISIOTH
PO Te, IO 3a 3assBaMU TPOMAJISIH ITPOBE/ICHO CITYKOO0B1 pO3CiliyBaHHs 3a (haKTaMH 1070 Hempa-
BOMIpHHUX [l cHiBpOOITHHKIB MOMiLii, 3a pe3ynbTaTaMU SKUX yKa3aHi (akTu He OyJao MmiATBep-
JOKEHO, @ TOMY IiJICTaB Ui BHECEHH:I BIIOMOCTeH 10 €AMHOTO PEECTPy NOCYAOBUX PO3CIiyBaHb
(mani — €PIIP) nemae.

Bignosigao mo ynHHOTO KpHMiHamsHOTO nponecyansHoro koaekey (mami — KIIK) Yipainwm,
CJITYMH, TPOKYPOP 3000B’sA3aHI HEBIIKIAIHO, ajie HE Mi3HIlIe HXK 3a 24 TOAMHU MiCs MOJaHHS
3asIBM YM ITOBIJIOMJICHHS ITPO BYMHEHE KpUMIHAJIbHE MTPABOIIOPYIIICHHS BHECTH B1IMTOBIIHI B1JIOMO-
CT1 JT0 BKa3aHOTO PEECTPY Ta PO3IOYATH PO3CIiTyBaHHs (cT. 214).

OjHaK, K CBIIYUTH aHAJI3 CKapr TPOMAJISIH, CUTYAIlisl 13 [[bOTO MIPUBOJY 32 OCTAHHI I’ SITh
POKiB He 3MiHMIach. [IpaBoOXOpOHILi, K 1 paHilie, i Hajaai BUOIpKOBO BHOCSTH BiIMOBIAHY iH(pOP-
Mamiro 10 €P/IP i BUIIYKYIOTH MiZICTaBU JJIs1 YHUKHEHHS L€l peecTparii. Sk mokasye IpaKTHKa,
1o €PJIP Taki 3asBM BHOCATHCS MEPEBAXKHO HA MiACTaBl yXBall CIITYMX CYIMIB 1 32 3BEpHEHHSIM
YnosHoBaxxeHoro BepxoBHoi Pagu Ykpainu 3 mpas Jr0quHHU.

VY nucronaai 2015 p. 10 YnoBHoBaxkeHoro BepxoBHoi Paau Ykpainu 3 mpaB TOIUHU 3BEP-
HyBcst Banepiii P. 31 ckaproto. I Bxxe B ciuni 2016 p. npoxyparypa UepHiBenpkoi 061acTi noBigo-
MuJia YIIOBHOBXKEHOTO PO Te, 1o 5 ciuns 2016 p. Ha miJCTaBl yXBaJIH CIITIOTO CYIJIl CIITIHI
BiJILJT POKypaTypu UepHiBeIbKoi 00J1acTi BIIKPHB KPUMiHAIBHE POBAKCHHS OO0 KaTyBaHHS
CJITYMM 3assBHHKA, 3aMOJISTHHS TIJICCHUX YIIKOKCHB 1 BIIKPUTOrO BUKPAJCHHS MpalliBHUKAMH
CJIITIOTO MiPO3AUTY HAISKHOTO oMy MaiiHa [6, ¢. 173].

BomHouac moTpiOHO 3ayBayKUTH, IO B 0araThOX BHIIAJKAaX OCOOH, SIKI MiIJIaBalIUCh KaTy-
BaHHIO 3 0OKy criBpoOiTHHKIB HamioHansHOT MoiIlii, 3 pi3HUX MPUYUH HE MOBIIOMIISIOTH TIPO 1X
yauHEeHHS. TakuMU IPUIHHAMH €:

— 3aIAKyBaHHS TOTEPHIINX 3 OOKYy IMOMIIEHCHKMX TPO HETAaTUBHI HACTIAKH 3BEPHCHHS
JI0 TIPABOOXOPOHHOTO OPTaHy i3 3as1BOIO MPO KaTyBaHHS;

— HEJI0Bipa MOTEPILUINX 0 MPaBOOXOPOHHUX OPTaHiB IMIOA0 €(EKTUBHOCTI PO3CIIiTyBaHHS
3JI0YHHY;

— HeOa)kKaHHS TOTEPIUINX BTATYBATU cebe B CYJ0BI MPOLECH 3 MPEICTaBHUKAMHU 3aKOHY.

3aJie)HO BiJ| TOTO, UM BiJIOMI HA MOMEHT YHECeHHsI qanux 10 €PJIP BijjoMocTi 1110710 0coow,
sIka BUMHWIIA KaTYBaHHS, TaKi 3I0YMHH TPAJUIIITHO MOAISIFOTECS HAa BYNHEHI B YMOBaX OYCBUIHO-
CTi 200 HEOUEBUIHOCTI. 3aJICKHO BiJ] IbOTO (POPMYIOTHCS 3aBJIaHHS PO3CITiTyBaHHS, SIKi TOCTAIOTh
mepes ciiauuM. Y TIeplioMy BUTIAJIKY, KOJIU KaTyBaHHS BYMHEHO B IIPUCYTHOCTI IHIIUX 0¢i0 (oue-
BH/IITIB), 3aBIaHHSIM PO3CIITyBaHHS € BCTAHOBUTH OOCTaBHHMU KaTyBaHHS, BUSBUTH PEUOBI JIOKa3H,
BCTAaHOBHUTH MOTHBH KaTyBaHHS. Y pa3i BUMHEHHS KaTyBaHHS B YMOBaX HEOYEBUIHOCTI OCHOBHUM
3aBHAHHIM PO3CIIiTYBaHHS € BCTAHOBJICHHS O0COOH 3JI0YMHIISL, OOCTAaBHH YIHHEHHS 3J0UHHY.

SAx cnymno 3ayBaxye O. MileBChbKHM, «HA KOXKHOMY €Tarli TisIbHICTh 0CO0H, SKa MPOBO-
JIUTH PO3CIIiTyBaHHS, € 130MOP(HOIO 1 CKIIAAAETHCS 3 TAKUX €JIEMEHTIB: BUSBICHHS, (iKcallis, BU-
Ty4deHHs Jpkepen iHdopMaltii, sika Mae 3Ha4eHHS JUIA CIIPaBU; OTPUMAaHHS, aHaJli3, CHCTeMaTH3allis
1 JocnipKeHHs 310paHoi iH(popMallil; BUKOPUCTAaHHS OL[iHEHOT iH(OopMaIIii A1 BUPIIICHHS 3aBJaHb
etarmy. OCHOBHUM 3aBJIaHHSIM €TaIly PO3CIiyBaHHA € MoOya10Ba THIIOBOI iH(pOpMaLiitHOT Mozen,
BHUKOPHUCTAHHS AKO1 I03BOJIMTD BiJIMOBIIHIN YIIOBHOBaXKeHIl 0c001 00paTH ONTUMAaIbHUN PEKUM,
BipHI HampsIMKH 1 Gopmu, eheKTHBHI 3aCO0H 1 METONU BUPIIICHHS 3aBIaHb, [0 BU3HAYAOTHCS
Ha JaHoMy etami» [7, c¢. 54]. I3 muM TBEpIKEHHSM BapTO MOTOAMTUCH, OCKUTBKU Oy/Ib-sIKa CH-
Tyallis, sKa CKJIaiacs ITiJ1 9ac po3ciiayBaHHsI, € OyJb0alIKo, HATOBHEHO 1H(OpMaIli€ro, 1 110
JIOCTOBIpHINIa iH(hopMaIlist, TO ehEKTHUBHIIIE PO3CITiTyBaHHS.

VY pobori €. Iimenka, 6e3nocepeHbO MPUCBIYCHIN TOYaTKOBOMY €TaIly po3CiIiyBaHHS 3710~
YHHIB, yBary akIEHTOBAHO MMEPEBAYKHO HA KPUMIHANICTHYHUX nuTaHHsX [8]. B. Jlynry B mucep-
Tallii JOCIIKYBaB NPOIeCyallbHI Ta OpraHi3alliifHi aCIeKTH TIOYaTKOBOTO €TaIy PO3CIiayBaHHs
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3JI04MHIB. BiH aKIleHTyBaB Ha KOMIJICKCHOMY JIOCIIJIKCHHI TisUTbHOCTI OPTaHiB JOCYAOBOTO CIIiJI-
CTBa i JII3HAHHSI Ha TOYaTKOBOMY €TaIli PO3CIIiIyBaHHs, 3a3HAUMB 3aralibHi 3aCa/I MiJTOTOBKH Ta
MIPOBEJICHHS IMOYaTKOBHX CIITYMX il Ta 0COOIMBOCTI iX TUIaHyBaHHs. [IOHATTS eTarmy 10Cy10BOTO
pO3CITiIyBaHHS aBTOP pPO3DISJIAE SIK CKIIQJ0BY YACTHHY CTa/lii, [0 OB’ s3aHA 3 IHIIIMMHU YaCTHHAMHU
3arajbHUX 3aBJaHb, KOJIOM YYACHHKIB 1 €IHICTIO poliecyanbHoi popmu [9]. duceprarnis B. Koro-
HIOKA MPUCBSUCHA 0COOIUBOCTSIM TOUATKOBOTO €TaIly PO3CHIiTyBaHHS PO3KPagaHb KOILITIB i IiH-
HHX TanepiB B 0Iaa0aHKax, YIMHCHUX IIJSIXOM KpaJixkku, rpadexy, pozooto [10, c. 18]. Y noci-
JokeHH1 . CucoeHka NpUAITIEHO yBary po3misiay CIiAuuX il Ha MOYaTKOBOMY eTarli Ha MpUKJIaai
PO3cIiayBaHHs KpaJkKoK 13 MPOHUKHEHHM y xxuTio [11, c. 20].

lomo eramiB po3ciigyBaHHS 3J0YMHIB, TO Pi3HI BUCHI BUAULIIOTH iX mo-pizHOMY. Tak,
P. Benkin 1959 p. BUCIOBHB AYMKY, IIO MPOIEC PO3CIIIyBAHHS 3JI0YHHIB (DAKTUYHO MOIISIETh-
Cs Ha JiBa eTaly — IMOYATKOBHM 1 HACTYITHHUH, JUTSI KOXKHOTO 3 SIKUX XapaKTepHi cBOI crienugidHi
3aBmanHs. HalfBayKMMBIMMME 3aBIAHHSAMH IIOYATKOBOTO €TAITy PO3CIiAyBaHHS, Ha HOTO TyMKY, €
Taki: 1) opieHTyBaHHS 0COOH, sika BeJIe PO3CIiIyBaHHS, B 00CTaBHHAX Ti€l MOMIT, Ky TH HAJICKUTh
po3ciimyBaTH, ¥ OTpHMaHHS BUXITHAX JaHUX IS PO3TOPHYTOTO IIAHYBAHHS PO3CIiTyBaHHS,
3’scyBaHHA (DaKTiB, SIKi MUIATAIOTH JTOCIIKCHHIO Yy CIIpaBi; 2) 30mpaHHs Ta (ikcamis JOKasis,
K1 32 KOPOTKHUI 9ac MOXKYTh OyTH BTpadeHi; 3) yCTaHOBJICHHS, PO3IIYK 1 3aTPHUMAaHHS 3JI0YHHILT
no «rapsuux» cmigax [12, c. 333-334]. Ilizuime P. Benkin AiiiimoB BUCHOBKY MPO NOUUIBHICT
MOJITY MPOLIECY PO3CIIyBaHHS Ha TPH €TalM: MOYaTKOBHIA, 00 eTal MoYyaTkOBUX CIIIUUX il Ta
CJIiT40-OTEepaTUBHUX 3aXOJIiB; HACTYNHUH, a00 eTam HACTYIMHUX CIIJ4UX AiH 1 Ci1i140-onepaTHB-
HUX 3aXO[IiB, 1 3aKIIIOYHUH [2, ¢. 259-264].

M. Ky3bpMeHKO BUALISE Taki eTamd PO3CIiAyBaHHS: HEBIMKIAAHUH (Bi MPOBEICHHS IIep-
101 HEBIAKIJIAHOI CITITY0T Ai1 IO 0OCTaHHBOI 200 710 Mepeadi CrpaBH 3a MiICTiIHICTIO); MOYaTKO-
BUI (0 IPUTSTHEHHS 0COOM SIK OOBHHYBAUCHOTO); HACTYITHUH (10 CKJIaTaHHSI OOBHHYBAIHEHOTO
BHCHOBKY).

3aBHaHHAM TIEPIIOTO eTaly, Ha JTyMKYy aBTOpa, € MPOBEICHHS HEBIIKIAJHUX CITINX (PO3-
NIYKOBHX) Jiid, IPyroro — BCIX 1HIINX CIITYHMX JiH, COPSIMOBAHUX Ha 30MpaHHS Ta JOCIiKCHHS
JIOKa3iB, TPETHOTO — 30UPaHHS JOaTKOBUX JIOKAa31B IMicisl TOMUTY o0BHHYBadeHoro [13, c. 114].

Ha nepmromy erami 31ifiCHIOIOTh IEPEBIpKY 3asiB 1 MOBIJOMIICHb PO KPUMiHANBHE TPaBO-
MOPYIICHHS SK JisUIbHICTh YIIOBHOBAKECHHUX MPABOOXOPOHHHX OPTaHiB, CIIPSIMOBAHY Ha BUSBJICHHSI
O3HAK 3JI0YMHY B TAKWX 3asBaX YW MOBIJOMIICHHSX, 3 METOIO 3a0e3MeUeHHs OOTPYHTOBAHOTO MPH-
HHSITTS PILICHHS MPO IMOYaTOK KPUMIHAIBHOTO MPOBA/PKCHHS Ta SIKICHOTO BUKOHAHHS OCHOBHHX
3aBJIaHb KPUMIHAIBHOTO CYIOYHHCTBA.

[TowaTkoBHI eTar PO3CIiTyBaHHS BHKOPHCTOBYIOTh Ha ITO3HAYCHHS IEPIiOmy JOCYIOBOTO
PO3CIiyBaHHs, Ha SKOMY 3a JOMIOMOTOK CIIMYMX (PO3IIYKOBHX) JiH, OpraHi3aliiHuX 3aXojiiB
YCTaHOBIIIOOTHCS 0OOCTaBUHHM ITOIIT, 1[0 MAIOTh O3HAKH 3JI0YMHY, HEOOX1THI JIJIS: a) OpIEHTYBaHHS
OpraHiB Ta 0ci0, sIKi 3/TIHCHIOIOThH MPOBAPKECHHS Y CIIPaBi; 0) BUCYBAaHHS BEPCiii; B) IIaHyBaHHS
pO3CITiIyBaHHSs; T') PO3IIYKY W 3aTpUMAaHHs 3JIOUUHIIS; 1) 3a0€3MeUCHHS BIINIKOYBaHHS 30UTKY;
) MPUITMHEHHS 3JI0YUHY Ta 3arnodiranHs Homy [ 14, c. 206].

VY 1eii mepiof BiX MOTEpPHiOro i CBiAKiB (OYEBUALIB) OTPUMYIOTh NMHUCHMOBI MOSICHCHHS,
SK1 1al0Th 3MOTY BCTAHOBHUTH €IIEMEHTH MEXaHi3My BYMHEHHS 3JI04MHY, a came: 0Co0y 3JI0YMHIIS,
CIIO0COOM BUMHEHHS KaTyBaHHS, MiCIIle i Yac YIMHEHHS 3JI0YMHY, @ TAKOXK MICIS 3HAXOPKCHHS CIIi-
JIiB KaTyBaHHs. B okpeMux BHUMajKax BHIBICHHS (aKTiB KaTyBaHHS, BIMHECHOTO MOIIEHCHKIMUY,
3I1HCHIOETHCS MTi]] Yac MPOBeIeHHs BiMOBITHUX MEPEBIPOK 3a CKapraMu NpeAcTaBHUKIB IPOKypa-
Typu abo YnoBHoBaxkeHOTr0 BepxoBHoi Panu Ykpainu 3 npas mroqunu. [icis BianoBiaHoi peectpa-
111 3a5BY YU MOBIIOMIICHHS B JKYPHAi €JHHOTO OOIIKY 3asB 1 IOBIIOMJICHBb PO BYMHEHI KpUMi-
HaJIbHI IPABOTIOPYIICHHS Ta 1HII ITO/i1 CKEPOBYETHCS CIIiAYO0-ONepaTUBHA IPyTIa IS 3’ ICyBaHHS
00CTaBMH KaTyBaHHS: ONUTYIOTH IMOCTPAXKAATIOTO [T 3 SICYBaHHS 0OCTaBUH IIOMII Ta BIIOMOCTEH
PO Ti03PIOBAHOTO; OMISAAA0TH MicCIle TOi1; BCTAHOBIIOIOTH MICIIE3HAXOIKCHHS 3aITiJI03pEHOT
0CO0H 1 TPOBOJIATH 11 OMUTYBAHHS; OMTUTYOTh OYEBH/IIIIB MOII1; MaTepialiv MepeaaroTh 10 CJIITI0TO
MiAPO3iy, BiITaK iX IepeIaroTh BiIMOBIIHOMY CIIITYOMY JUIS BHECEHHS Bijomocteit jo €PJIP i
MOYaTKy KPUMIHAJIBHOTO MPOBAKCHH. SIKIIO JKSPEIOM BiIOMOCTEH PO KaTyBaHHS € MTOBiI0OM-
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JICHHSI MEIMYHUX YCTAHOB, TO IPOBOTUTEHCS ONIMTYBAHHS MEANIHUX TIPAIliBHUKIB, SIKi TIOB1TOMUIN
PO TIOJIIF0 Ta SKI HAJaBaJIM TIEPITYy MEAMYHY JOTIOMOTY TOTEPITIIIOMY, TAKOXK BHIYy4YarOTh YCi Me-
JIMYHI 3aIMCH 13 I[HOTO TIPUBOJTY.

Binmosinao 10 ctr. 214 KIIK Vkpainu, nocyoBe po3ciiyBaHHS PO3IIOYHUHAETHCS 3 MO-
MEHTY BHeceHHs Bimomocteit no €PJIP. Cnimgumii, mpoKkypop HEBIIKIAIHO, aje HE Mi3HIIle HIX
3a 24 TONWHM MicTs TIOaHHs 3a5BH, IOBIJOMJICHHS IPO BYMHEHE KPUMIHAIIbHE MPABOMOPYIICHHS
a0o micas caMOCTIMHOTO BUSBJICHHS HUM 3 Oylb-SKOTO JKepesa 00CTaBHH, 110 MOXYTh CBIIYH-
TH PO BYMHEHHS KPUMiIHAJIIBHOTO NPaBONOPYILIEHHS, 30008’ I3aHUI BHECTH BiAIOBiIHI BIJIOMOCTI
no €PJIP. Ha Biaminy Bin KIIK 1960 p., y KIIK 2012 p. 4iTko He 3a3Hau€HO, 110 € IPUBOJAMHU
Ta MiICTaBaMH YIS TOYATKy KPUMIHAIBHOTO MpoBaLKeHHS. CITiTuuil, MpoKypop, 1HIIA CIIyk00Ba
oco0a, yIIOBHOBa)KCHA HA MPHUHATTS U pEECTpaIliio 3asB 1 MOBiJOMIICHh PO KPUMiHAIBHE TIpa-
BOIIOPYIICHHS, 3000B’s3aHi IPUIAHATU Ta 3apPEECTPYBATH TaKy 3asBY UM ITOBiIOMIEHHs. BimMosa
B NIPUUHSATTI Ta peecTparlii 3assBH YM TOBIJOMJICHHS PO KPUMiHAJIBLHE MPABOMOPYIICHHS HE JO-
myckaethes (4. 4 ct. 214 KIIK Ykpaian).

3aKoHOaBellb 3a00POHSE 3MIMCHIOBATH JOCYJ0BE PO3CIIMYyBaHHS JIO BHECEHHS BiJIOMO-
CTei 10 peecTpy abo 06e3 TaKoro BHECEHHS, 1110 TATHE 32 COOOI0 BiJIMOBINAIBHICTh, YCTAHOBIICHY
3akoHOM. Orisi Micist oil B HEBIAKIAJHUX BHIIAJKaX MOXKE OyTH MPOBEICHHN 10 BHECCHHS
BimomocTeid 10 €PIIP, mo 3aiiiCHIOETHCS HEeraiHo micis 3aBepuieHHs ony (4. 3 cr. 214 KIIK
VYkpainn).

[Tig yac omsiy micust noaii MoKy Th OyTH BUsIBIIEH] Oe31ocepelHb0 00CTaHOBKA MICIIS BUM-
HEHHS 3JI0YUHY, SKa B JCSKUX BUIAIKaX HABITh MOIVIA BUKOPHCTOBYBATHUCH SIK 3acCi0 yUHMHEHHS
37I0YMHY (XOJOAHI a00 HAATO TEIUTi MPUMIMICHHS), CIIIN KaTyBaHHS (Y BY3bKOMY iX PO3yMiHHI),
3HAPSIS BUNHECHHS KaTyBaHHsI, BIICOJOKYMEHTH, 8 TAKOK BUSBICHHS MOKJIHBHX OYCBHIIIIB 3710~
YHHIB, TIOB’3aHUX 13 KATYBaHHIMH. YCTAHOBJICHI B TAKHH CIOCiO BIIOMOCTI CIPSMOBaHI HE JIHIIE
Ha BUSBJICHHS KPUMIHAJIBLHO-TIPABOBUX 1 KPUMIHAIICTUYHUX O3HAK 3JIOYMHY, a ¥ Ha MPaBHIbHY
kBasigikarito gistHAES [15, ¢. 53].

BucHoBku. BinmoBigHO 10 BUIIE3a3HAYCHOTO, MOYKHA PE3FOMYBATH, IO CJITYANH MOXKE 3i-
Oparu i epeBipuTH oTpuMany iH(opMmarlito 10 BHeceHHs ii B €PJIP TinbKyM NUISIXOM MPOBEICHHS
ofHi€el cimiroi aii — onsaay micis moxii [16, ¢. 226-231].
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HAJIEXKHUH CYB’EKT I HAJIEXKHE J’KEPEJIO
AK IPABUJIA 1OITYCTUMOCTI JOKA3IB

VY crarTi aHaMI3yIOTECS TaKi 3arajJbHOBU3HAHI ITpaBUIa (KpUTEPii) TOMyCTUMOCTI
JIOKa3iB, SIK HAJIG)KHUH Cy0’€KT IX OTpUMaHHS Ta HAJICKHE JUKEPETIO B YACTHHI HAJIEK-
HOTO HOCis BitoMocTeil mpo (akTu. PO3KPUTO CYyTHICTH KOXKHOTO 3 HUX Ta BUCIIOBIIE-
HO BJIACHI J[yMKU II[OJI0 BUPIIIEHHSI OKPEMUX AUCKYCIHUX MUTaHBb, SIKi CTOCYIOTHCS
JOTPUMAHHS BKa3aHUX IPABUI MPU 3/1HCHEHHI KPUMIHAIBHOIO MPOILECyaIbHOIO
JIOKa3yBaHH.

Knrouosi cnosa: ookaszu, donycmumicms 00xazie, npasuia 0ONyCmumMocmi, Ha-
JIedCHUTL Y0’ exm, HanedicHe ddceperno.
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B crarbe aHaMM3UPYIOTCS Takue OOIICTPH3HAHHBIC MpaBuiia (KPUTEPUH) IOy~
CTUMOCTH JIOKA3aTeIbCTB, KaK HAJUICKAIIUH CyObeKT MX MMOJTYyUCHHUS U HA/UICKAIIUH
MCTOYHHK B YACTH HAJUIKAILET0 HOCHTEIs CBe/IeHnH 0 pakTax. PackpeiTa CylHOCTb
Ka)k[IOTO M3 HUX U BBICKAa3aHbI COOCTBEHHBIC MBICITH 110 PEHICHUIO OTACIBHBIX CIIOP-
HBIX BOIPOCOB, KACAIOUIMXCsI COOTIOACHUS YKa3aHHBIX MMPABUJI IPU OCYIICCTBICHUH
YTOJIOBHOT'O TIPOLIECCYaIbHOTO JOKa3bIBAHHSL.

Kntouesnie cnosa: dokazamenvcmea, 00nyCmumocms 00OKA3AMenbCmes, npasuid
00NYyCMuUMoCcmu, HaoaAeXcawjutl CyovbeKm, Haoleicauwuti UCIOYHUK.

The article analyzes the following generally recognized rules (criteria) for the ad-
missibility of evidence as the proper subject of their obtaining and the proper source
in the part of the proper medium of the facts. The essence of each of them is disclosed
and their own opinions are expressed on the resolution of certain disputed issues
concerning the observance of the said rules in the course of carrying out the criminal
procedural proof.

Key words: evidence, admissibility of evidence, admissibility rules, proper sub-
Jject, proper source.

Beryn. Po3BUTOK HayKM BITYM3HSHOTO KPUMIHAJIBHOTO MPOLECY 3yMOBIIOE HEOOXiIHICTh
JOCHTI/DKECHHS Ta TMeperisily TPAIULiHHUX HAayKOBUX MODIAIIB IMOAO OKPEMHUX MUTAHb KPHMi-
HAJIFHOTO IMPOIIeCyaTbHOTO J0Ka3yBaHH:I. ONHUM i3 HAHOULIBII BOKIMBUX B TEOpii TOKAa3yBaHHS
€ pobieMa mpaBwiI (KPUTEPIiiB) JOIMYCTUMOCTI T0Ka3iB, 30KpeMa THX, IO CTOCYIOTHCS HAJIEHKHO-
ro cy0’ekTa Ta HaJICKHOTO JDKepena. Y HAyKOBHX ITyOIIKAIlisX, MPUCBIYCHUX IIOMY MMUTAHHIO,
€TMHOTO MiAXOIY IIOJ0 X 3MICTOBHOTO HAIIOBHEHHS HeMae. ToMy KpUTHYHUH aHalli3 3a3HAYCHUX
MIPaBHJI TOITYCTHUMOCTI JIOKA31B Ta BUCIIOBJICHHS aBTOPCHKOTO MIAXOMY IO PO3YMIHHS 1X CYyTHOCTI €
JOCUTH BaskimBUM. Came MU 00CTaBHHAME ITOSICHIOETHCS HEOOXIAHICTh HAITMCAHH III€1 CTaTTI,
i oTiKa Ta 3MICT.

IMocTraHoBKa 3aBAaHHS. MeTOI0 pOOOTH € MOCHTIHKEHHS TaKUX MpaBmI (KpUTepiiB) I0Iy-
CTUMOCTI JIOKa3iB, SIK HAJIKHUH Cy0’€KT iX OTPUMAaHHS Ta HAJIEXKHE HKeperto (B YaCTHHI HATEKHO-
TO HOCIs BiloMOCTeH Ipo (akTh), (OpMyTIOBAHHS BIACHOTO PO3YMIHHS iX CYTHOCTI.

PesyabraTu gocaigkenns. [1in yac gocmiKeHHs TOMYCTUMOCTI JI0Ka3iB OCHOBHA yBara
MPUIUISIETHCS BU3HAYCHHIO 1 XapaKTePUCTULI MPaBUII JOMYCTUMOCTI JOKA3iB, SIKi IHKOJIM HA3WBa-
FOTh KPUTEPIsIMHU BCTAHOBIICHHS JOIYCTHMOCTI JOKa3iB a00 KOMIIOHCHTAMH, €IIEMCHTAMH, 3 SKHX
CKJIAZa€ThCs AOIYCTUMICTh. He Braroumch 10 aHamizy pi3HHX IMOTIISIIB MIOAO iX CHCTEMH, BBaXKa-
€MO, 1110 JI0 HUX HAaJIeKaTh TaKi: a) MPaBHIIO PO HAJICHKHOTO cy0’€KTa; 0) MPaBUIIO PO HAJICKHE
JOKEpEeIIo; B) MPaBUIIO PO HAJISKHUH BUJ criocoOy (GopMyBaHHS TOKa30BOT OCHOBH (30MpaHHS
JIOKa3iB); T') TMPaBWIO TPO HANCKHUHN (3aKOHHMIA) TOPSIOK 3IiHCHEHHS crocoly (QopMyBaHHS
JIOKa30BOT OCHOBHU (30MpaHHS JI0Ka3iB); I) MPaBHUJIO MPO HEMPHUITYCTHUMICTh HECIPAaBEITMBOTO
YIEPEKeHHS y 3B°SI3KY 3 JOCHIKCHHSIM JaHUX IPO 0co0y MiT03pIOBAHOTO, OOBHHYBAYCHOTO.
V niif my6nikamii 3ymMHAMOCH Ha aHali3i TIIBKY JBOX MEPIIMX MpaBui (JOKJIaHINIE PO BCi 3a-
3HaYeH1 BUILIE NIPaBUIIa JOMYCTUMOCTI JOKa3iB y [3, c. 246-266]).

Ilpasuno npo Hanexcnozo cy6’ekma. Cy0’€xTH, NpPaBOMOYHI (GOpPMYBaTH TOKA30BY
OCHOBY (30MpaTu JOKa3M) y KpUMiHAJIbHOMY IMPOBAKEHHI, BU3HAYeH] y cT. 93 KpuminanbHo-
ro npouecyanbHoro koaekcy (manmi — KIIK). 3riguo 3i ct. 84 KIIK mokazamu B KpuMiHaIBHOMY
MpOBa/DKEHHI € (PaKkTU4HI AaHi, oTpuMaHi y nependadeHomy KIIK mopsnxy, na niocmasi sikux
CALOUULL, NPOKYPOp, Criouull cy0os i cy0 BCTAHOBIIOKOTh HASBHICTh YH BiJICYTHICTh (hakTiB Ta 00-
CTaBWH, II0 MAfOTh 3HAYCHHS U KPUMIHAJIHHOTO MPOBAHKEHHS Ta IiIATAIOTH JOKa3yBaHHIO
(kypcuB aBTopa — B.B.). BUHUKae MATaHHS: Y SIKUX CY0 €KTIB 3’ SIBIISIOTHCS JIOKa3u a00 KOJIM BOHH
3’SIBISTIOTBCA (3 MOMEHTY 1X OTPHMaHHS Cy0’ €KTOM OyIb-SKOi CTOPOHU UM 3 MOMEHTY, KOJTH BOHHU
OyAyTh TIepe/iani B MepeI0adYeHOMY 3aKOHOM IMOPSIKY CIIiTIOMY, IPOKYPOPY, CIHIIYOMY CYUII UM
CYIY, SKi 3[1HCHIOIOTH KpUMiHAJIBHE MPOBAIKCHH )?.
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Ha namy aymKy, 3Ba)Kar04qu pO3yMIHHS CYTHOCTI KPUMIHATBHOTO MPOIECYaabHOTO JTOKa3y-
BaHHS SIK MMI3HABAJILHOI 1 IPOSKTHO-peai3aliifHol JisUTbHOCTI Horo cy0’ekTiB [3, c. 46; 4, c. 95],
neBHI ()aKTUYHI JJaHI MOXXYTh Ha0yTH CTaTyCy JOKa3y JJIsi TOTO YH 1HIIOTO Cy0 €KTa (SIK CTOPOHH
OOBUHYBA4YCHHSI, TaK 1 CTOPOHH 3aXHUCTY) BiJpa3y, SKIIO BOHHU 3i0paHi HUMH B MOPSIKY BH3HAUC-
Homy KIIK (3a yMOBM BOJIOAIHHS 1HIIMMH BIACTHBOCTSIMH JIOKa3iB ¥ JOTPUMAHHS iHIINX Ipa-
BIJI (KpUTepiiB) ix gomyctumocti). [Ipore BoHM OymyTh MaTu cTaTyc J0Ka3y JHUIIE AT cy0’€KTa,
JI0 0Ka30BO1 OCHOBU MPAaBOBOI MO3HUIIIT SIKOTO BOHU BXOAATH. [lJist iHIINX Cy0’€KTiB (1 Ui KpUMi-
HAJILHOTO NIPOBAKEHHS 3arajioM) BOHH HaOylyTh TAKOTO CTaTycCy JIHMIIE Micis iX 30upanHs (0OTpH-
MaHHsI) B Iepe10ayeHOMY 3aKOHOM MOPSAAKY cy0’eKTaMu (CIiTYUM, IPOKYPOPOM, CIITYUM CYICIO
YU CYIIOM, SIKi 3HIHCHIOIOTH KpUMiHaJbHE TPOBAKCHH ), BU3Ha4eHIMH B 4. 1 cT. 84 KIIK.

OTxe, B KOHKPETHOMY KPHMIHAJIFHOMY MPOBAPKCHHI BUMOTa TIPO T€, IO T0Ka3 Ma€e OyTH
OTPHUMaHHH HAICKHUM Cy0’ €KTOM, 03HAYAE OfIep KaHHsI HOTro Cy0’€KTOM KPUMIHAIBHOTO IIPOIIECY,
MIPABOMOYHHUM 31MCHIOBATH MEBHI MPOIECYaTbHI i 11010 GOpPMYBaHHS TOKa30BOT OCHOBH BJIac-
HO1 MPaBOBOT MO3UIII (IIe MOXKYTh OyTH Cy0’€KTH SIK CTOPOHHM OOBHHYBAueHHsI, TaK 1 CTOPOHH 3a-
XHUCTY, @ TAKOXK CIIUUH CymIis 1 cy).

Ilpasuno npo Hanesxicrne oxcepeno. BOHO CTOCYEThCSI TaKUX ACIEKTIiB: a) HAJICKHOTO (ak-
THUYHOTO JKEpesa BiJoMocTed mpo (akTH (HaJICKHOTO HOCIS BimoMocTeil); 6) HaJlCKHOTO Mpo-
HeCyalIbHOTO JpKepena (TpolecyanbHoi GopMH 3aKpiIuIeHHS 10Ka30Boi iHdopMmariii). Buainenus
B IIbOMY IpaBWIi 0Ci0 sk HOCI{B BimoMmocTelt mpo (akTu (PakTHUHUX HKEpeN BiIoMocTeit) 103-
BOJISIE MpeJ sIBJIATH 10 HUX BiJMOBIJHI MpolecyalbHi BUMOTH JOMYyCTUMOCTI, BiIMiHHI BiJ] THX,
SIKI BCTAHOBJIEH] JIJIs1 TIpotiecyaibHoi (hopmu iHGOpMAITii, 10 BUXOAUTH BiJl IIUX 0Ci0 (TIOKa3aHb,
JOKyMCHTIB, BUCHOBKIB).

[lepmioro € BHMoOTra jpKepena BigomocTel (HOcis J0ka3oBoi iH(opmarii). fAkmo Taka
ocoba HeBiJioMa, TO TIEpeBipKa JOCTOBIPHOCTI OTPUMAHHUX BiJl Hel BITOMOCTEH, SIK MPaBHIIO, He-
MOXKJIFBa a00 € TOCHUTH pobemMaTmaHoIo. [1lomo miei BuMoru, To BapTo 3a3HAYHUTH, [0 B YHHHOMY
KIIK BizncyTHE moJokeHHsl, sike O 11 3akpirmutoBano. Un o3Havae 11e Te, 1o ii HemoTpiOHO BUALIATH
1 BUCTIOBJIEHA HAMH JTyMKa € IOMHJIKOBOIO?

Jlis BiAMOBIAI Ha 1€ 3alUTAHHS, HAJICKUTh, HACAMIIEpe, MPOaHATI3yBaTH MONEPEIHE 1
HUHIIIHE KpUMiHAJNBbHE TpollecyalibHe 3aKoHOAaBcTBO. [lilicHo, BinmoBinHO 10 4. 3 ct. 68 KIIK
1960 p. «HEe MOXKYTh OyTH JOKa3aMH JIaHi, TIOBIJOMJICHI CBIJIKOM, DKEPEIO AKUX HeBigmome. Ko
MOKA3aHHS CBiJIka 0a3yIOThCS HA MOBIJOMIICHHSX 1HIIMX OCiO, TO LI 0COOM MOBUHHI OyTH TaKOX
JonuTaHi». Ha mepmmii morsg Moxe 3aaTucs, Mo BkazaHoro npasuia Hemae B KIIK 2012 p.
yepes Te, 10 OCTaHHIN PeriaMeHTy€e MOXKIIMBICTh BUKOPUCTAHHS Y KPUMIHAIBHOMY MTPOBAIXKEHHI
moKasaHb i3 aykux ciiB. [Ipore anani3 cr. 97 KIIK no3Bossie miTH BUCHOBKY, IO IMOKA3aHHS 3
YY)KHUX CJIIB BCE K BUMAraroTh HasIBHOCTI BiJOMOCTEH Mpo JpKeperto iHdopmarii (aus. 4. 1 cT. 97:
«... SIKe TPYHTY€EThCS Ha MOSCHEHHI 1HINOI 0CO0M»; 4. 2 CT. 97 «... HE3aJeKHO BiJl MOXKIUBOCTI
JIOTIATATH OCOOY, sIka HaJaia MEePBUHHI MOSCHEHHS...»; 4. 3 CT. 97 «... 3) oOCTaBUHM HaJTaHHS
MIEPBUHHUX TIOSICHEHb. ..} ... 7) MOXKJIMBICTD JOITUTY 0COOH, SIKa HaJlaja MepPBUHHI TIOSICHEHHS, 200
IPUYMHE HEMOKIMBOCTI TaKOTO JOMUTY»; 4. 3 CT. 97 — MiATBEpAKy€ HAIl BUCHOBOK, OCKIJIBKH
3MICT Ii€1 HOpMU € TilyMadeHHsM 1. 7 4. 2 ¢T. 97 KIIK B uacTrHI HaBeJCHHS MPUYUH HEMOXKIIU-
BOCTI JIOMUTY OCOOM, SIKa Hajalia MEpBUHHI MOSICHEHHS, a 11e 03Ha4a€ HEOOXiMHICTh 3’ sICyBaHHS
iH(opmMarii mpo Taky ocody).

binbme Toro, Ko aOCTparyBaTHCs BiJl IHCTUTYTY «IOKa3aHb i3 4y>KUX CHiB» 1 MpUIYy-
CTHUTH, 1110 0co0a MpH HaJ/IaHHI MOKa3aHbh HE TTOCHIAETHCS HA BiJIOMICTH 1i TIeBHOT iH(hopMaIlii Bij
1HII0T 0co0OM (B3araii 3aMOBYYE 1ie 400 HaBOAMTD JJOCUTH CYMHIBHI JKepelna (Hanpukia, nepeaa-
ya 3 KOCMOCY, 3 MOTOMOIYHOTO CBITY TOLIO)), TO HEOOXiIHICTh BU3HAUEHHS Ili€] BUMOTH € IiJI-
KOM PO3YMHOIO 1 MPaBOMIPHOI0, 1HAKIIIE TaKi MOKa3aHHS MPU 1X BUKOPUCTAHHI Y KPUMiHATHLHOMY
MPOBAJPKCHHI, TOOTO TIPY BU3HAHHI iX JOITYCTHMUMH, OyIyTh BUKJIHKATH JOCUTH BarOMi CyMHIBH
B X IOCTOBIPHOCTI Ta FOpuan4Hii crii. CTOpOHa KPUMIHAILHOTO MIPOBAKCHHS, TIPOTH SKOT TaKi
BIJIOMOCTI CHPSIMOBaHi, MOXKE iX IMOCTABHUTH ITiJl CYMHIB, OCKAPKUTH YW BUKIFOUUTH 3 JIOKA30BOi
0a3u, Ha MiACTaBi KO MPUHMATUMETHCS TIPOIIECYAIbHE PIICHHS Y MPOBATUTHMEThCS TPOIIeCy-
aJybHa Jisl.
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e omxe MipKyBaHHS MOXKE€ BUHHKHYTH IIi/T 94ac aHaJi3y PO3MISyBaHOI BUMOTH Y 3B SI3Ky
3 BHCJIOBJIICHIM HaMH OCTAaHHIM 3ayBa)KCHHSIM: MOXKJIMBO, 3aKOHO/IABEIIb CBIZJOMO HE Tepen0adnB
i1 B unaHOMY KIIK, mepeHiciim akieHT OIiHKK Takoi J0Ka30Boi iHpopmallii (ogo sxkoi HeBixo-
Me TIEPIIOKEPEII0) 3 TIO3HIIIi JOMMyCTUMOCTI JIOKa3iB y IUIONIHHY ii JOCTOBIPHOCTI 1 3HAYYIIOCTI.
SIKIIO MPUNYCTUTH TaKWK TiAXiA, TO BBAXAEMO, 1110 MPH OIHIN TaKUX JTOKa3iB Oyab-sKWd Tpa-
BO3aCTOCOBHHK aHaji3yBaTHMe, HacaMIlepes, sKkpa3 iHGOpMalio MI0A0 JKepena MOXOKEHHS.
3a OpakoM OCTaHHBOI, OyJe MPUIHATO PILICHHS NPO HEMPUHHATHICTh TaKUX MOKa3iB. BuHHKae
3aMUTaHHs: a YU HEe Kpallle 3aKPilUTH BKa3aHy BUMOIY B ME)KaX OLIHKHU TAaKOi BIACTHBOCTI TOKa-
30BOi iH(OpMaIlii, SIK TOMYCTUMICTh, 1 HE BUTpPaYaTH 4ac, CHJIM, 3aCOOM 1 KOIITH Ha 3A1HCHEHHS
MIPOIICAYD, PE3YIIBTATH SKUX MOXKHA Mepen0aunTH Harepen?

Ha minTBepmkeHHsI TaKOro PO3YMIHHS BapTO HABECTH MPHKIAAN MiAXOLY OO BUPILICHHS
[bOTO TUTAHHS B IHIIMX KpaiHaxX, HacaMIlepe THX, sIKi paHime Bxoauau jno ckiaxy CPCP i ski
y cBoix HoBuxX KIIK 30eperiu 1ie monoxeHHs. 30KpemMa 3aKOHONIABCTBO Pocilichkoi demeparrii
YCTAHOBJIIOE, 10 HEMOIMYCTHMUM JIOKa30M € TIOKa3aHHS TOTEpIIiIoro, CBijKa, 3aCHOBaHI Ha 3710~
TajI, IPUITYIICHH], CIyXaX, a TAKOX MOKA3aHHS CBiJKa, SKUH HE MOXE BKa3aTH JPKEPEIIO CBOET
noiadopmoBanocTi (1. 2 4. 2 ct. 75 KIIK P® [7]). Biamosigao no KITK Kazaxcrany dakTuuHi naHi
BU3HAIOTHCS HEJIOMYCTUMHUM JIOKAa30M, SIKIIIO BOHU OTPUMaHi 3 HEBIJIOMOTO JpKeperia abo 3 Jikepe-
J1a, sIKe He MOKe OyTH BCTAHOBJICHO B Cy0BoMY 3aciganHi (1. 6 4. 1 c1. 112 KIIK Kazaxcrany [8]).
VY kpumiHaIbHOMY npolieci biopyci i€ npaBuio, 3riHO 3 SIKUM HE MOXYTh CIIYXKHUTH JIOKa3aMHU
B1JIOMOCTI, 110 MOBIJOMIIAIOTHCS TTOTEPILIIMM, CB1IKOM, SIKIIIO BOHH HE MOXKYTh BKa3aTH JKEPEIIo
cBoei nmoindopmoBaHocTi (4. 2 cT. 93; 4. 2 ct. 94 KIIK Pecny6niku binopycs [9]).

VYBaxkaemo, 1o BiacyTHicTs y ynHHOMY KIIK YkpaiHu MONOXKEHHS PO HENOIMyCTUMICTh
MIOKa3aHb, SIKIIO JONUTYBaHa 0c00a He MOXKE BKAa3aTH IKEPEIo CBOET MoiH(GOPMOBaHOCTI, € HE CBi-
JOMHM KPOKOM 3aKOHOJIABIIS, CIIPSIMOBAHUM Ha 3aIlPOBaHKEHHS SIKOTOCH IPUHIITIOBO HOBOTO TTi/I-
XOJy ITO PETYJIIOBaHHs 3a3HAYCHOTO MUTAHHS, a MPOTAINHOIO TPABOBOTO PEIIAMEHTYBAHHS KpPH-
MIHAJIBHOTO MPOIIECyaTbHOTO 3aKOHOIABCTBA. Y 3B’S3KY 3 IIMM IPOIIOHYEMO BHECTH 3MiHH JIO CT.
95 umnHoro KIIK, 3akpinuBIIy B Hill MMOJOXKESHHS PO HEJIOIYCTUMICTh JIOKa3iB, MOBIJOMIICHUX
0co00to (i HEe TITBKH CBIJIKOM, sK 1ie Oyino nepemdadeHo B KIIK 1960 p., a # iHmumu cy0’exramu
KPUMiHAJIBHOTO MIPOBAPKCHHS, SIKI MOXKYTh JaBaTH TIOKa3aHHs), IXKEPeIIo SIKUX HEBioMe.

Jpyroto € BUMOra mojio mpaBocy0’eKTHOCTI 0coOu sIK Jpkepesa (HOCis) 10Ka30Boi iH(op-
Maii (ToOTO 34aTHOCTI 0COOU MaTH B KPUMiHAJIBHOMY HMPOBAKCHHI IpaBa i 000B’SI3KU Ha TOBI-
JIOMJICHHS I0Ka30B01 iH(popMalii Ta MOKIUBICTB iX peanizalii). Tak, HanpuKiIaj, He MalOTh [IpaBa
CBIAUMTH ocobu, BkazaHi B 4. 2 cT. 65 KIIK. YMoBH npaBocy®’ €KTHOCTI, 110 MAarOTh 3HAYEHHS
JUTSL IOIYCTUMOCTI 1X SIK CHEeNU(pIUHUX JKEepeln J0Ka3iB (HOCIiB Joka3oBoi iH(opMmarii), mepen-
0adeHi 3aKOHOM TaKOXK IUIS ITi03PIOBaHOTr0, OOBHHYBAUCHOTO, MOTEPIILIOTO i ekcnepTa. lnerhes
PO HAOYTTsI HAIMU CTaTyCy OJHOTO i3 IIUX Cy0’€KTIB.

Kpim Toro, cymMHIB y npaBocy0’€KTHOCTI 0COOM SIK JpKepena (HOCisl) JOKa30BOi iHpopMaIlii,
3 HAIIOTO MOMISAY, Ma€ Miclle H y BUIAJKaX JIOMUTY 0Ci0, sIKi 3HAXOIATHCS B HE 30BCIM aJIeKBarT-
HOMY CTaHi (BHACIIIJIOK CHJILHOTO QJIKOTOJIBHOTO TOKCHYHOTO YM HAPKOTHYHOTO CII’siHiHHS) 200
B CTaHi aOCTHHEHTHOTO CHHIPOMY. [Ipo HEMPHUITYCTUMICTH TAaKOTO TOTHUTY 1 MOKIHBICTh BU3HAHHS
Horo pe3ysbTaTiB HEOIMyCTUMHUMH, BUCIOBUBCS 1 €Bponeiicbkuii Cya 3 mpaB JIIONUHA Y CBOEMY
pimensi «Konapon npotu Cnorydenoro Koponisersay (02.05.2000 p.) [10].

VY Mexax po3mIsay 1€l BUMOTH 3BEPHIMO yBary Ha 3alUTaHHS: YM CTOCYEThCA BOHA OCi0,
sIKi uepe3 cBoi ¢i3uuHi a00 MCHUXi4HI BaAM HE MOIIM MPaBUIBHO CIPpUMMaTH (DaKTH, 10 MAIOTh
JI0Ka30Be 3Ha4eHHS, 1 JaBaTh NokazanHs npo Hux. KIIK 1960 p. cTocoBHO IbOTO MiCTHUB 3a00pOHY
mono gomuty Takux oci6 (m. 3 4. 1 ct. 69 KIIK 1960 p.); y unaaomy KIIK anamoriunoi HOpMU
Hemae. Y FOPHIUYHIN JIiTepaTypi CTOCOBHO IIHOTO BHCIIOBIIOIOTHCS NIBI JyMKH: 1) Iie € mpora-
JINHOIO; 2) TIe CBITOMUI KPOK 3aKOHOJABIIA, KWW IOJIATa€ B 3MiHI aKIICHTIB OI[IHKH IMTOKa3aHb
0ci0 13 (I3MYHUMH 1 TICHXIYHUMHU BaJiaMH HE 3 TOUKH 30Dy iX JOMYCTHMOCTI, a JOCTOBIPHOCTI
[11, c. 43]). Ha miaTBepmkeHHsT qpyroi TyMKH BKa3aHW aBTOP MOCHUJIAETHCS Ha CT. 96 YUHHO-
ro KIIK 2012 p. «3’sicyBaHHsI JOCTOBIPHOCTI MMOKa3aHb CBijKa», aHayiora skoi y KIIK 1960 p.
He Oyno. Ananis 3micty ct. 96 KIIK nae moxmusicts [.1O. Kaiiny miiiTi BUCHOBKY, 1110 BiMOBIIHO
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JIO TIi€i CTAaTTI MOYKHA 3’CyBaTH JOCTOBIPHICTH TIOKa3aHb OCOOU JIHIINE 3 (PI3UIHUMHU BaJaMH, SKi
MOTIJIU TIEPEIIKOANTH aJICKBATHOMY CIIPHUHATTIO 1 BiATBOpeHHIO iH(popmarii. [1lo x crocyeThes
0ci0 13 ICUXIYHUMH BaJjaMH, SIKi HE MOXKYTh IPaBWIBHO ClipuiiMary (pakTH, 110 MArOTh JIOKa30BE
3HAYCHHS, 1 JaBaTH IOKa3aHHS MPO HUX, TO, HA HOTO JyMKY, BCTAHOBUTH JTOCTOBIPHICTh TaKUX
MOKa3aHb, BUKOPHCTOBYI0UM MexaHi3M cT. 96 KIIK, HemoxiamnBo, ToMy 11070 nux 0ocid moTpioHo
BCTaHOBUTH 3a00poHy X monuTy B 4. 2 cT. 65 KIIK [11, c. 45].

Ha namy nymKy, mpuIyIieHHs Ipo CBiJIoME PIillIeHHs 3aKOHOAABIIS MO0 3MiHU aKIICHTIB
OILIHKH 3 JIOMyCTHUMOCTI Ha JOCTOBIPHICTH MOKa3aHb TaKUX 0ci0 MOTpiOHO miaTpumaru. binbiie
TOTO0, BBAKAEMO, TII0 TAKUH T1/IX1]] 32aKOHO/IABIISI BAPTHI CXBAJICHHS, OCKIJILKU alpiopi HE BUPINIYE
MUTAHHS 1010 HEMOXXJIMBOCTI TOMUTY 0¢i0 13 Qi3MUHUMH W MCUXIYHUMH BaJaMH. AJKE 1HKOJIH
TakKi 0COOM MOXYTh MOBIJIOMHUTH IIIJIKOM JOCTOBIPHY 1 3HAYMMY J0Ka30BY 1H(GOPMAIIiFO JTsl KOH-
KPETHOTO KPHMiHAIFHOTO MPOBAPKEHHSA. KpiM TOro, BBa)KaeMo, IO MOXKIMBICTH JOIHTY OCi0
13 TICUXIYHUMH BaJIaMH € IITKOM JIOITyCTUMOFO, aJKe TICHX1UH1 3aXBOPIOBAHHS MOXYTh PI3HUMH H
HE BC1 € TAKMMH, 1110 HE MOXYTh OyTH IepeBipeHi MporecyaTbHUMH CIIOCOOaMHU.

BucHOBOK. Y KOHKPETHOMY KPHUMiHAIGHOMY NPOBA/KEHHI BEMOTA PO T€, IO JT0Ka3 Ma€e
OyTH OTpHMaHHH HAJCKHHM CyO’€KTOM, O3HA4ya€ ONIEpXKaHHSI HOro cy0’€KTOM KpHMiHAJIBHO-
r0 Mpolecy, MPaBOMOYHUM 3MIHCHIOBATH MEBHI MpolecyaibHi il moao GopMyBaHHS JOKa30BOi
OCHOBH BJIACHOI ITPAaBOBOT MO3HUIIIT (11€ MOXYTh OyTH Cy0 €KTU SIK CTOPOHM OOBHHYBA4YCHHS, TaK i
CTOPOHU 3aXHCTY, a TAaKOX CIIAYUN cyas i cya). Bumora om0 Halne)Horo pkepena (SK yMOBH
JIOTYCTUMOCTI JIOKa3iB) CTOCYETbCS HE TIJIbKM HaJIEKHOTO MPOLECYalIbHOTO JpKepena (Ipolecy-
albHOT (POpPMU 3aKpilJIeHHS JA0Ka30BOi iH(OpMaLii), a i HaJeKHOro (PaKTHYHOTO JKEpela Bijlo-
MocTel po hakTH (YMOBaMH SIKOTO € HOTO BiTOMICTb Ta MPAaBOCYO’ €KTHICTE).
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B’SI30BYEHKO O. B.,

acmipaHT Kadeapu KpUMiHATBHOTO
MPOIIECY Ta KPUMIHATICTUKH
(Vuisepcumem oeporcasnoi gickanvrol
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VIIK 343.1

MPOILIECYAJIBHI A1 B MOPSJIKY HAJAHHSI MIDKHAPOJIHOI TPABOBOI
JOMOMOT'M IIJ] YAC PO3CJIIIYBAHHSA YXUJEHD BIJI CIIVIATH NIOJATKIB
TPAHCHAIIIOHAJIBHOTO XAPAKTEPY: CYTHICTb, BUJIH, OCOBJIMBOCTI

CrarTst IpUCBAYECHA JOCTIHKEHHIO CIEU (iKY MPOBEACHHS MPOLECYaTbHUX A1l
B MOPAJKY HaJaHHS MI>KHApOIHOI MPaBOBOI JOMOMOTH TIi/I Yac pO3CIiTyBaHHS yXH-
JIeHb BiJ] CIUIaTH MOJATKIB TPaHCHAIIOHAIBHOTO Xapakrepy. BusHadeHo mporecy-
aJbHI J1ii, SIK1 MPOBOJSTHLCS i Yac pO3CIiAyBaHHS TPAHCHAIIOHATBLHUX MOJIATKOBUX
37I04MHIB. PO3KPHUTO CYyTHICThH Ta OCOOIMBOCTI X MPOBEICHHS.

Knrouosi cnosa: mixicnapoone cnigpobimuuymeo, Mi’CHapoOHa Npaosa OOno-
Moea, npoyecyanvhi Oii, YXuieHHs 80 CHIamu nOOAmKie, MpPAHCHAYIOHATbHUL Xa-
pakmep, po3ciioy8anisl.

Crarpsl TIOCBSIIIICHA HCCIEAOBAHUIO CICIM(UKN TPOBEICHUS IPOIECCYyabHBIX
JEMCTBUI B OPAJKE OKa3aHUs MEXKAyHApOJHON [IPaBOBOM IIOMOILHU IIPU Paccileo-
BaHWU YKJIOHCHMH OT YIUIaThl HAJIOTOB TPaHCHAIMOHANBHOTO XapakTepa. Omperne-
JICHBI IPOLIECCYalbHbIE JEHCTBHS, KOTOPBIC IPOBOAATCS MIPU PACCIEIOBAHIU TPaHC-
HAIMOHAJbHBIX HAJIOTOBBIX MPECTYIUIEHUH. PackpbITa CYIIHOCTb 1 0COOEHHOCTH UX
IIPOBEJCHUSI.

Knioueswvie cnoea: mesxicoynapoonoe compyonuyecmeao, MeicoyHapoonds npago-
8451 NOMOWb, NPOYECCYAIbHbIe OelCMEUs, YKIOHeHUe Om YRIambl HAl0208, MPAHC-
HAYUOHATIbHLIL XAPAKmep, paccie008aHUsL.

The article is devoted to the investigation of the specifics of conducting procedural
actions in the procedure of providing international legal assistance in the investigation
of tax evasion from a transnational nature. Procedural actions, which are carried out
during investigation of transnational tax crimes, are determined. The essence and
peculiarities of their conduct are revealed.

Key words: international cooperation, international legal assistance, procedural
actions, tax evasion, transnational nature, investigation.

Beryn. 3nilicHeHHST MIDKHAPOIHOTO CITIBPOOITHHIITBA ITiJ YaC PO3CIiAyBaHHS yXUJICHb BiJl
CIUTATH TOIATKIB Ma€ BaroMe 3HAUCHHs, TOMY II0 CHOTOIHI MOIAaTKOBA 3JI0YMHHICTH HaOyBae Bce
OUTBII TPaHCHAITIOHAIBHHAN XapakTep 1 ycIinHa 00poTh0a 3 HEr0 He 3aBXKIM MOXKITUBA 3y CHILISIMH
oJHi€T kpainu. BaxkmuBa polib y il AiSUTEHOCTI HATISKUTH IPOIIECYTBHUM JisIM Y TIOPSIKY HalaH-
Hsl MDKHApOJHOI TpaBoBoi normomorn. OgHaK y mporeci riodaiizaiii, SKHid XapaKTepu3yeThCs
BHCOKHMMH TeMIaMy 30JIMKEHHS 1 TapMOHi3alii KpUMiHAJIBHOTO MPOIIeCy KpaiH CBITY, HE 3aBXKIU
OITHAKOBO PO3YMIE€THCS CYTHICTh Ta clielU(ika MpoLecyalbHUX Ai y CydacHUX CHCTEMax Ipasa,
30Kpema Tijl yac po3ciiyBaHHs TPAaHCHAI[IOHATBHUX MOJATKOBUX 3JI0YHHIB.

[Ipobnemaruii Mi>kHApOIHOI MPaBOBOT AONOMOTH TiJ Yac PO3CIiAyBaHHs 3JI0YHHIB MPU-
Iy ysary Taki HaykoBi, sik FO.IT. Anenin, A.b. Anrontok, O.1. Bunorpanosa, T.C. 'aBpui,




ITIPABO I CYCIIIJIbCTBO Ne2/2018

I.B. Jlemykora, B.B. Jlucenko, O.M. Jlsmyk, A.I. Manantok, 10.B. Onimuk, [1.B. [{umoba,
HO.M. HopHoyc Ta iH. OJtHaK y BITYM3HSIHIN HAyKOBIH JiTeparypi MATAHHS CYTHOCTI, BHJIIB Ta 0CO-
OnMBOCTEl TPOBEACHHS MPOIECYaNbHUX A y MOPSIIKY HaJaHHS MDKHApOIHOI MPaBOBOI JOTIO-
MOTH IIiJ] 9ac PO3CIilyBaHHS YXHJICHb BiJ| CIUTATH MOAATKIB TPaHCHAIIOHAILHOTO XapaKTepy IIe
HE HaOyJIu IPYHTOBHOTO Ta KOMITJIEKCHOTO XapakTepy.

IMocTanoBka 3aBaaHHs. MeTOIO CTaTTi € 3’ siCyBaHHs cienr ik POBEISHHS POIIeCcyallb-
HUX Jiil Y MOPs/IKY HaJlaHHS MiIXKHAPOTHOI MPaBOBOT JOMOMOTH Iifl 4ac PO3CIIiAyBaHHS YXUICHb
BiJl CIUIATHU MOJATKIB TPAHCHAI[IOHAILHOTO XapaKTepy.

PesynbraTn mocaimkennsi. Hopmu Mi>KHapomHOTO Ta YKPATHCHKOTO KPUMIHAIBHOTO IPO-
[[ECYabHOTO 3aKOHOIABCTBA HE MICTSTh BU3HAYCHHS ITOHATTS «IIPOICCyabHi Tii».

Ha aymky JI.M. Jlo6otiko i A.Il. YepHeHKko, KpuMiHalIbHA TpoIlecyalibHa Jisl — [e s, 110
TIPOBOIUTHCS BUKIIIOYHO YIIOBHOBAKCHUMH OpPTaHAMH y YiTKO BU3HAYCHUX MEXaX KPUMIHAIEHOTO
MPOIIECYATEHOTO 3aKOHY, CIIPSIMOBAaHA Ha JOCSITHEHHS METH KPHMIiHAIFHOTO TIPOBAKCHHS, a pe-
3yJBTaT SIKOI Ma€ caMoCTiiiHe ropuandHe 3HadeHHs [1, ¢. 208-219]. Haromicts FO.M. YopHoyc
TIIYMa4UTh KaTETOPII0 «IIPOIECYalbHI Jii» SIK yci nependavyeHi KpUMIiHAIBHUM TPOIIeCyaTbHIM
3aKOHO/IaBCTBOM 3aXOJIH, CIIPSIMOBaHI Ha JIOCATHEHHS METH KPUMIHAJIBHOTO MPOBAKEHHS, Mic-
TATH CHiAYl Mii, 110 BUKOHYIOTH (pyHKIT 30MpaHHsl, TOCIIKEHHS, OI[iHIOBAaHHS i BUKOPHUCTAHHS
JIOKa3iB; PO3IIYKOBI 3aXOJM; OpraHi3alliiiHi 3aX0AM, CIIPSAMOBaHI Ha 3a0€3MEYCHHs MPOBEICHHS
MpOLIECYaNbHUX, CIITUUX 1 PO3UIYKOBUX Ail; Aii, SIKi BUMHSAIOTHCA CYJOBUMH OpraHaMM Ha BCiX
CTa/IigX KpUMiHANIBHOTO NpoBaxkeHHs [12, c. 7-8]. OTxke, mpouecyanbHi Aii — 1e yci nependadeni
KPUMiHAJIBHUM IIPOIIECyaTbHUM 3aKOHOJABCTBOM 3aXOJIH, CIIPSIMOBAHI HA TOCSATHEHHS] METH KpPH-
MIHAJIBHOTO TPOBAKCHHSI.

Haii6inpir viTko BioOpakae crierudiky npouecyaabHUX il y MOPSAAKY HaJaHHS MiKHA-
POJHOI TIPaBOBOI JIOMTOMOTH iX Kiacudikailis Ha 1ii: 1) mepeadadeHi MiKHAPOIHUMH JIOTOBOPA-
MU; 2) mependadeHi K MIKHApOIHUMHE JIOTOBOPAMH, TakK 1 BHYTPINIHIM KPUMIHATBHAM IPOIIe-
CyaJIbHUM 3aKOHOJIaBCTBOM; 3) mepe0aveHi TITbKH BHYTPIIIHIM KPUMIHAIBHUM MPOIIECyaTbHIM
3aKOHO/IAaBCTBOM [3, c. 28]. BogHouac HEOOXiTHO 3a3HAYMTH, IO KOJO MPOIECYATbHUX JIiH, 110
MOXYTh OyTH TIPOBEJICHI Ha 3aIUT KOMIIETCHTHOTO OpPraHy 1HO3EMHOI JepXKaBH, 3BY)KYEThCS UM
PO3IINPIOETHCS 3AICKHO BiJl TOCSITHYTHX TOMOBIICHOCTEH MixK KpaiHaMu TIiJ1 4ac yKJIaJCHHS KOH-
KPETHOTO MI>KHAPOIHOTO JIOTOBOPY PO B3a€MHY JIONIOMOTY B KPUMiHAIIBHUX CIpaBax.

Tak, y c1. 1 oroBopy mixk YkpaiHoto Ta Kanagoro mpo B3aeMoJ0moMory B KpUMiHaJIbHUX
cnpasax Big 23 BepecHs 1996 poky 3a3HaueHo, 1110 MPaBOBa IOMIOMOT'a HA/TA€ThCSI CTOCOBHO BUKOHAH-
HsI TAKUX MPOIIECYaTbHUX JIiii: BUSHAYCHHS MICIIE3HAXOKEHHS OCi0 1 mpenMeTiB Ta iX ieHTudi-
Kallil; Bpy4eHHS JOKYMCHTIB, 30KpeMa TaKHX, y SIKUX MICTUTBCS 3aMUT PO BUKIHK 0Ci0; HATaHHS
iH(opMallii, TOKYMEHTIB, 30KpeMa Mpo CYAMMICTh, 1HIINUX 3aMKCIB, CYIOBUX JIOKYMEHTIB Ta iH-
muxX oinifHUX JOKyMEHTIB; TAMYACOBE TIePEIaHHs PyXOMOTo MaifHa, 30KpeMa peIOBUX JI0Ka3iB;
OJICpXKaHHS JI0OKa31B, MOKa3aHb, 3a5B 200 MOSICHEHB 0C10; OOIIYK Ta HAKIIJICHHS apelTy Ha MaiHO;
HA/IaHHS MOXKITUBOCTI 3aTPUMaHUM Ta IHIIMM 0CO0aM JaBaTH CBITYCHHS, MPEACTABIATH JOKa3H
a00 Ha/IaBaTH 1HIIY JIOTIOMOTY B PO3CIIiIyBaHH1; BXKHBaHHS 3aXO0JliB MO0 BU3HAYECHHS MiCIe3Ha-
XOJDKCHHS, apeInTy, KoH]icKarii T0X0/iB, OfepKaHuX 3T0YNHHUM HIIIXoM [4]. BogHouac y cT. 2
Jorosopy mixk YkpaiHoto Ta Pecry6ikoro [Tanama nipo B3aeMHy npaBoBY JONIOMOTY B KpUMiHAJb-
HUX clpaBax Bix 4 mucronana 2003 poky mependaueHo Taki MpolecyanbHi Aif: JOMUT, MOTepIi-
JUX, Mi03pIOBaHUX, 0OBUHYBAYEHUX Ta MiICYIHUX, CBJIKIB Ta EKCIIEPTiB; MPOBEACHHS EKCIIEPTH3,
OIVISIy; MEPelaHHs PEUYOBUX ITOKA3iB; BPYUCHHS Ta IMEPECUIAHHS HA MPOXAHHS IHIIOI CTOPOHH
iH(popMaii mpo cyaumocrti [5].

Heonno3HauHuii mepetik MporecyaabHuX il MICTUThCA y 4. 2 ¢T. 1 TumoBoro moroeo-
Py IpO B3a€EMHY JOIIOMOTY B Taly3i KPUMIHAIBHOTO MPABOCYIIS, a caMe: OTPUMAaHHs MTOKa3aHb
CBIJIKIB 1 3asIB BiJI OKpEMHX 0Ci0; CIIPUSHHS B HaJIaHHI 3aTpUMaHKUX a00 1HIIUX OCI0 JUTsl HaJaHHS
MoKa3aHb ab0 JIONIOMOTH B MPOBEACHHI PO3CIiAyBaHb; HA/IaHHS CYIOBUX JIOKYMCHTIB; TIPOBE/ICH-
HSl PO3IIYKIB 1 apemTiB MaifHa; orisa 00’ €KTIB Ta MICIIEBOCTI; HaJaHHs iH(popMaIii i pedoBUX
JIOKa3iB; HaJIaHHS OpUTIHAIIB 200 3aBIPCHUX KOIIH BiJIMOBIIHUX JOKYMEHTIB 1 MarepialiB, 30Kpe-
Ma 0aHKIBCHKHX, (DIHAHCOBHX, IOPUIMYHHX 1 TUTOBUX JOKYMEHTIB [6]. BincyTHiil 4iTKuii nepemik
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MpOIeCYaTbHUX il 1 B €BpOIeHCchKili KOHBEHIIIT PO B3aEMHY TPABOBY JOMOMOTY B KPUMIHAIb-
HuX cripaBax Bix 20 kBiTHA 1959 poky. AHani3 crarei miei KonBeHiii q1o3Bossie BHOKPEMHTH Takli
BUM TPOLIECYAIFHIX [Iiil: IepeiaHHs pedeii, MaTeplamB CyZOBO{ CTIpaBH i TOKYMEHTIB UM HaJaH-
Hs iHpOpMaIlii 00 HUX; BPYYCHHS JTOKYMEHTIB 1 PO3MOPSI/UKCHD; THMYACOBE MIEPCIAHH ocobu,
SIKa YTPUMYETHCS TIi/T BapTOIO, IS AABAHHS TOKAa3aHb Y CIpPaBi; pO3IVIs MOBIIOMIEHB PO 3710-
YMHU; 0OMiH iH(OPMAIi€I0 OO0 CYTOBUX BHUPOKIB; IPOBEACHHS OOLIYKiB; HAKJIAJCHHS apelTy
Ha MaifHo; MPOBEICHHS TOCYA0BOTO CIIJICTBA Y cIIpasi [7].

Tak uu iHaKIIIe, CIiJi KOHCTATyBaTH, 10 B MDDKHAPOAHUX JOrOBOpPAX MPO B3AEMHY MPABOBY
JIOTIOMOTY B KpUMiHAJIbHUX CIIpaBax BCE-TaKH HEMAaE €IMHOTO MiAXOAY 00 BUAIB MpoLecyalb-
HUX Jiif, SKi MOXXYTh OyTH MPOBEICHHI Wi Yac PO3CIiTyBaHHS 3JI0YHMHIB TPaHCHAIIOHAIEHOTO
xapakrepy. BapTo Takok 3a3HaUNTH, IO JIUIIIE ESIKI MDXXKHAPOTHO-TIPABOBI aKTH BPaxOBYIOTH CIIe-
U(IKy pO3CIiIyBaHHS TPAHCHAIIOHAIBHUX MMOJNATKOBUX 37I09YMHIB. Y 4. 4 cT. 1 JloroBopy Mix
VYkpainoto Ta Kanaior npo B3aeMoJI0ITOMOTY B KpUMIHAIBHUX CripaBax Bijg 23 BepecHs 1996 poky
BCTAHOBIICHO, 1110 KPUMIHAJIBHI CITPaBU TAKOXK BKIIFOUaTUMYTh PO3CIIiTyBaHHS U1 CYTOBHI PO3TIIS
CTOCOBHO 3JIOYMHIB y cepi ONoAaTKyBaHHS, MUTa, MUTHUX 300DiB Ta y cepi MXKHAPOIHUX TTepe-
MiIlIeHb KamiTary Ta BUILUIAT [4]. AHamoriuHe (OopMymIOBaHHS MICTHTHCS B 4. 1 ¢T. 2 JloroBopy Mix
VYkpainoto ta PecmyOmnikoro [Hzis mpo B3aeMHY ITpaBOBY JOTOMOTY B KPUMIHAJIBHUX CIIPaBax Bif
3 xoBtHA 2002 poky [8]. [Ipo HamaHHS TPaBOBOI TOMOMOTH y CIIpaBax PO YXUJIECHHS BiJ| CIUIATH
MOAATKIB HAeThCs 1 B €BponeichKiil KOHBEHIIIT PO B3a€EMHY MPaBOBY JAONOMOTY B KPUMiHATBHUX
cnpasax Big 20 kBiTHs 1959 poky [9].

BuxonaHHs npouecyaibHUX Aii, He BUSHAYEHUX Y MIKHAPOIHOMY JIOTOBOPI PO B3aEMHY
MIPaBOBY JOMIOMOT'Y B KpUMIHAJIBHUX CIpaBax abo 3a BiZICYyTHOCTI TAKOTO JOTOBOPY, 3aJICKUTh BiJl
MO3HIIT BHYTPIIIHFOAEP>KAaBHOTO 3aKOHOAABCTBA. HeoOXiqHO 3a3HaunTH, 110 3rifHO 3 4. 1 cT. 561
KpuminansHoro nporiecyaibraoro koaekey (nani — KITK) Ykpainu Ha TepuTopii Ykpaidnu 3 METOr0
BHUKOHAHHS 3aIIUTY TIPO HAaTaHHI MIKHAPOIHOI IPAaBOBOI TOTIOMOTH MOXKY T OyTH IIpOBe/icH1 Oy/ib-
K1 TIpoliecyabHi 1ii, mependaveni muM Komekcom abo mikHapomaauMm soroBopom [10]. Ykpaina
B3sula Ha cebe 3000B’s13aHHsI BUKOHYBaTH BCi mporiecyanbHi aii, nepeadaueni KIIK Ykpainu ta
MDKHapOJHUMH JOTOBOPAMH, 33 BUHSITKOM THX HOJOXKCHB, SIKI YKpaiHH 3aJIMIINIIA 32 COOOI0 TPaBO
He nipuitmary [11, c. 295]. BUHATKY 110710 HaIaHHS MI>XKHAPOIHOT MPaBOBOI IOTIOMOTH BU3HAYEHO
y ct. 557 KIIK VYkpainu [10].

[MutaHHAM MiXHApOAHOT MPaBOBOI JONMOMOTH TpPH MPOBEAEHHI MpOLECyalbHUX il
npucssiuena [naBa 43 KIIK Ykpainu. AHami3 i1 monokeHb 103BOJISI€ BUIITUTH Taki Mpolecy-
ajibHi Ail: BpyueHHs qokyMeHTiB (cT. 564 KIIK Ykpainun); TumuacoBe nepeaanns (ct. 565 KIIK
VYkpaiHnu); BUKIUK oco0H, ska rnepedyBae 3a Mexamu Ykpainu (ct. 566 KIIK Vkpainu); nonur
3a 3aIIUTOM KOMIIETCHTHOTO OpTraHy iHO3eMHOI Aep)KaBH IUIIXOM IPOBEICHHS Bineo- abo Te-
nedonHol koHDepenii (ct. 567 KIIK Ykpainn); po3myk, apemT i kKoH(picKaris MaiiHa (cT. 568
KIIK Vkpainm); KOHTpOIhOBaHA MOCTaBKA (CT 569 KIIK VYkpainn); nmpukopaoHHE nepecnmy—
BaHHSA (cT. 570 KIIK Vkpainu). BogHouac ciin 3ayBAKHUTH, 1O B TIOPSAJIKY Ha/[QHHSA MIKHAPOJI-
HOI TPaBOBOI JOIOMOTH MOXXYTh OyTH TakoXX HpPOBEICHI Taki MpomecyalbHi Aii, SIK THMYaco-
BHH TOCTYH 70 pedeit i JOKyMEHTIB; OOIIyK; eKCIIepPTH3a; JAOMHT; Ipea IBICHHS 0codu, peucit
JUTSL BITI3HAHHS; OIVISA TOIIO. [HIIMMHU clioBaMU, B MOPSJIKY HaJlaHHS MIKHAPOIHOI MPaBOBOL
JIOTIOMOTH TI1JT 9ac pO3CIIiyBaHHS YXUJICHb BiJl CIIJIATH MMOJATKIB TPAHCHALIOHAIBLHOTO XapaKTe-
PY MOXyYTb OyTH MpOBEACHHI Oynb-siKi npouecyanbHi aii, nepegdaueni KIIK Ykpainu abo mix-
HapOJIHUM JIOTOBOPOM.

Crienudika po3ciiyBaHHS YXWIEHb BiJ CIUIATH MOJAATKIB MOJSAra€ B TOMY, 110 caM (akT
HAsBHOCTI IUX KPUMIHAIBHHUX MPABOIIOPYIICHB BiTOOPaXa€eThCs TUTHKU B TOKYMEHTaX: (hiHAHCO-
BHX, OyXralnTepchKHX, MTOJAaTKOBUX TOMIO. SIKIIO IBOTO HE BiOOPaKE€HO, TO CKJIa[ 3JI0YUHY Bil-
cyTHil. ToMy TOKYMEHTH € OCHOBHUMH HOCISIMH 1H(OPMAIIT PO BUYMHEHHS YXHIICHb BiJ| CIUIATH
MOJIATKIB 1 TUTKH BOHU MICTATh OCHOBHY «CJIiJIOBY KAPTHHY» BUMHEHOTO 3JI04MHY. BomHOYac 30B-
HINTHIX O3HAK BUYMHEHHS YXWJICHHS BiJ CIUTATH TOJATKIB Il JIOKYMEHTH Oe3M0CepeIHhO HE Mic-
TATh. L{i 03HAKM 3HAXOATHCS B 3MICTI JIOKYMEHTIB y BHIVISII TIEpEeKpyIyBaHb a00 (anbcudikaiiii.
Ile 1Ba OCHOBHI CIIOCOOM BHECEHHS IHTEJICKTYaJbHHUX 3MiH JI0 JJOKYMCHTIB, JIBa BUIM iX IMiJpO-
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OJICHHSI CTOCOBHO YXWJICHB BiJI cIiaTy mojarki. Ciin mepekpydyBanb abo danbcudikaiiii mo-
TPIOHO ITyKaTH B JOKYMEHTaX, M0 MICTITh pe3yibTatd (hiHaHCOBO-TOCHOAAPCHKOI JISUTBHOCTI 1
oOurcieHHs moaarkis [12, ¢. 254-255].

3 omIsily Ha BHICBUKIIAJICHE, JI0 MTPOIECYANBHUX JiH T Yac pO3CIi{yBaHHS yXWICHb BiJl
CIUTaTH TOJIaTKiB TPAHCHAI[IOHAIBHOTO XapaKTepy AOIIBHO 3apaxyBaTh Taki: OOIIYK; OIS, J10-
IIUT, 30KpeMa IIJISIXOM IIPOBEACHHS Bifieo- abo TenedoHHOT KOH(pEepeHIii; eKCIIepTr3a; BPyYeHHs
JIOKyMEHTIB; BUKJIUK 0CO0H, sIka mepedyBae 3a MexkaMU YKpaiHU; PO3IIyK, apellT 1 KoH(icKaris
MaifHa; TUMYaCOBUH TOCTYII 70 pedeii i TOKYMEHTIB; THMYACOBE BIIYUYCHHS MaiiHa; pel siBJICH-
HS 0coOu, peyeil A BIi3HAHHA. 3ayBa)kKUMO, LIO0 116 OPIEHTOBHUM NepeiK MpouecyalbHuX Oii.
SIki came OyIyTh MIPOBEICHI, 3aJICKATUME BiJ] KOHKPETHUX 0OCTAaBHH KPHMIHAIBHOTO MPOBAKEH-
Hi 32 ()aKTOM YXWIICHHS BiJl CIUIATH MONATKiB. BomHoWac ¢ 3a3Ha4nTH, IO OOIIYK, OIS, HO-
MTUT — 1€ HAaHOUTBIII TUIIOBI TPOIIeCyalibH1 i1, SIKI TPOBOJSATHCS ITiJT Yac PO3CJIiyBaHHS TPaHCHA-
[IOHAJILHUX MTOAATKOBUX 3JI0YMNHIB.

[Ipu oTpuMaHHI MIXHAPOJHOT MPABOBOT JOMOMOTH ITiJl Yac PO3CIIyBaHHS YXHIICHb BiJ
CIUTaTH TIOJATKIB TPaHCHAIIOHAILHOTO XapaKTepy HEOOXiTHO TaKOX BPaxOBYBAaTH OCOOIUBOCTI
3aCTOCYBaHHsI HOPM 3aKOHO/IaBCTBA 1HO3EMHHUX JICPKaB NMPH BUKOHAHHI 3aIUTIB MIOAO MPOBE/ICH-
HS TIPOLIECYANBbHUX JiH. 3a 3aralbHUM NPaBHIOM, 3a(iKCOBAHHUM MIKHAPOAHHUMHU JOTOBOPAMH,
IpY BUKOHAHHI 3aIMTiB NP0 HAJAHHS MDKHAPOJHOI NPABOBOI JOMOMOTH 3alHTyBaHA JCpKaBa
MIPOBOJIUTH MPOIECyalbHi Aii 3TiJHO 3 BUMOTaMH CBOTO HAIllOHAJIBHOTO 3aKOHOJABCTBa. Hampu-
KJ1aJ1, 3riHO 31 cT. 3 €Bporneiicbkoi KOHBEHII] PO B3a€MHY JOMOMOTY B KPUMiHAJIBHUX CIpaBax
Bix 20 kBiTHA 1959 poky 3anuTyBaHa CTOpOHA BUKOHYE B Iepe0aueHuil 3aKOHOAaBCTBOM CIIOCIO
Oy/Ib-sIKi CYIOBI TOPYYEHHS, SKi CTOCYIOTHCSI KPHMIHAIBHOI CIIPABH 1 HAJICHIIAIOTHCS Tl CYJJOBOIO
BJIAJIOIO0 3aMUTYIOU0i CTOpOHHU [7]. BomHouac HU3Kka MiXKHAPOIHHX TOTOBOPIB Ieper0ayae MOKITHU-
BICTH 3aCTOCYBaHHSI IIPOIECYaIbHAX HOPM 3aIUTYIOUO0i KpaiHW MPpY BUKOHAHHI 3aIUTIB PO MiXK-
HApOAHY MPaBOBY JOTIOMOTY.

3okpema ct. 9 KonBeHilii mpo BiqMHUBaHHS, TIOIIYK, apelT Ta KOH(ICKAIIII0 T0XO0iB, oJep-
JKaHMX 3JI0YMHHUM NUITXOM B 8 nmucromana 1990 poky BCTaHOBJICHO, IO MiKHApPOIHA TIPaBOBA
JIOTIOMOTa HaJTAEThCSl B MEXKaX 1 BiJINOBITHO JI0 BHYTPIIIHBOTO 3aKOHOABCTBA 3anmuTyBaHoi CTopo-
HHU 3TiHO 3 BU3HAYCHUMH Y MIPOXAHHI MTPOIICAYPaMH, SIKIIIO BOHU HE CyIiepeyars i1 BHYTPILIHbOMY
3akoHOAaBcTBY [13]. V c1. 8 KoHBeHLii mpo mpaBoBy AOMOMOTY i IPABOBI BiTHOCHHH Y IUBUIBHUX,
CiMEIHMX 1 KpUMiHAIBHUX cripaBax Bix 22 ciuns 1993 poky nepeadadeHo, 110 3anUTyBaHa yCTaHO-
Ba [IPY BUKOHAHHI JIOPYYCHHS MOXE 3aCTOCOBYBATH MPOLIECYaTbHI HOPMH 3aIUTYIOUO] TOTOBIPHOT
CTOPOHH, SIKIIO TiIBKK BOHU HE CyIepedarh 3aKOHOIABCTBY 3allUTYBAaHOI IOrOBIpHOi cTopoHHU [ 14].
AHAIOTIYHI HOPMH MICTATBCS B 0aratb0X ABOCTOPOHHIX IOTOBOpax YKpaiHu (HampuKiaj, CT. 7
Horoeopy Mix Ykpainoto i Pecrry6mikoro [lonpIa mpo mpaBoBy JOIOMOTY Ta IPaBOBi BiTHOCHHU
B IIMBUTLHUX 1 KpUMIHAILHUX clipaBax Bix 24 TpaBHs 1993 poky, cT. 8 JloroBopy Mix YKpaiHOIO Ta
EctoHchkoro PecyOimikoro mpo mpaBoBy JIOMOMOTY Ta IMPaBOBI BITHOCHHU B IIUBIILHUX Ta KPUMi-
HAJIBHUX cIpaBax Bix 15 motoro 1995 poky).

Bonmnowac ciij Maru Ha yBasi, 10 B JIESKAX MDKHAPOJHUX JOTOBOpax HE IependadeHo
MOYJIMBOCT] 3aCTOCYBaHHS HOPM 3aKOHOJIABCTBA 3amuTyr04oi CTOPOHUW NMpH HaJaHHI TPaBOBOI
JIOTIOMOTH Y KpUMiHaIBHUX crpaBax. Hampukian, y 4. 1 . 12 JloroBopy Mixk Ykpainoro i Kuraii-
cpkoro HaponHoto Pecry0iikoio mpo mpaBoBy JONOMOTY B ITUBUIFHUX Ta KPUMIHAJIBHUX CIIpaBax
BiJ 31 sx0BTHA 1992 poky 3a3HayeHO, 110 3aIUTyBaHA YCTaHOBA 3aCTOCOBYE 3aKOHOJABCTBO CBOET
nepxasi [15].

Jiis1 3acTOoCyBaHHS HOPM YKPaiHCHKOTO KPUMIiHAIBHOTO ITPOIIECYaTbHOTO 3aKOHOIABCTRA, ITi]]
4ac MpOBEICHH MPOIECYATBHUX il 32 KOPIOHOM, IIEPEAYCiM, Y 3aIIUTi PO HATaHHSI MI>KHAPOTHOT
MIPaBOBOI TOITOMOTH CJIiJ] 32a3HAYUTH ITPO HEOOXITHICTh 3aCTOCYBAaHHS HOPM 3aKOHOZIABCTBA YKpa-
ian. Takox MOTpiOHO B 3aIKTI YiTKO OMHCATH MPOLEAYPY, IepeadadeHy HaIIM 3aKOHOIABCTBOM,
13 pO3’ACHEHHSIM YCiX TepMiHiB. J[0 3amuTy B 000B’SI3KOBOMY TOPSIJIKY JOJNYYAETHCS HAJICKHUM
YUHOM 3acBimueHuid BUTST BiamoBigaux crareid KIIK Ykpainw, siki BCTAaHOBIIOIOTH MPOBE/ICH-
HS 3aIUTYBAaHUX [iil. SIKIIO 111 BUKOHAHHS 3allUTy KOMIIETEHTHOTO OpPTaHy 1HO3eMHOI JAepKaBH
HEO0OXiTHO NMPOBECTH MPOLECYANbHY Mil0, BAKOHAHHS SKOi B YKpaiHi MOXKJIMBE JIUIIC 3 JIO3BOITY
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MPOKypopa abo Cy/y, Taka Jiisl 3IHCHIOETHCS JIUIIE 32 YMOBU OTPUMAaHHS BIIMOBIHOTO JI03BOIY
B nopsizKy, nmependoadenomy KITK Vipainu (4. 1 ct. 562 KIIK Ykpainwn).

MOXITUBICTh BHKOHAHHS Ha TEpUTOPil YKpaiHM 1HO3EMHOTO 3alUTy i3 3aCTOCYBaHHSM
3aKOHO/IaBCTBA 3aIIUTYIOUOl JiepkaBu nepemdadeHa 9. 4 cr. 4, m. 2 4. 1 ct. 558 KIIK VYkpainu.
[TincTaBoro y1st BUKOHAHHS 3aITUTY 13 3aCTOCYBaHHSIM 3aKOHOJJABCTBA 1HO3EMHOT JIeP)KaBH € BiJIO-
BiJIHE MpOXaHHs HOro iHimiatopa. BogHoYac BUKOHAHHS 3alMTYBaHUX MPOIECYalbHUX i 13 3a-
CTOCYBaHHSM 3aKOHO/IaBCTBA 1HO3EMHOT JIepKAaBH MOKHA 31HCHUTH TUTBKU TOJ1, KOJIH 1€ HE CyIie-
peYUTUME YHHHOMY 3aKOHOIABCTBY YKpalHH.

3rignHo 3 4. 2 ct. 562 KIIK Ykpainu, SKIio npu 3BepHEHH1 M0 I0IOMOrY B iHO3eMHiH aep-
JKaBi HEOOX1JHO BUKOHATH MPOIECYaIbHY IO, JJIs MPOBEACHHS K01 B YKpaiHi MOTpiOeH M03BiI
MIPOKypopa abo Cymdy, Taka mpolecyanbHa Jisl MOXKe 3aITUTYBaTUCS JIHIIIE TTiCIs HaIaHHS BiAIOBI -
HOTO JI03BOJIy MPOKYPOpOM abo CyIoM y MOpSIKY, BcTaHOBIeHOMY M Komekcom. [pu mpomy
HAJI)KHO 3aCBiUeHa KOIIis TAKOTO JI03BOJY JOIYYa€EThCs A0 MaTepiamiB 3amuty. Kpim Toro, Bif-
MOBLTHO 710 4. 4 cT. 552 KIIK Ykpaiau 10 3anuTy Tpo TMPOBEISHHS OOIIyKY, OTIISAY MiCIisl MOJIil,
BHJIYYCHHS, apeITy 9u KoH(icKallii MaitHa a0o 1HITUX MPOLECyalbHUX i, T03B1I HAa IIPOBEICHHS
SKUX HagaeThes cyaom 3rigHo 3 KITK Vipainu, nogaerscs iHGopMmariis npo jgokasu, ski o0rpyHTo-
BYIOTH OTPeOy y BiIMOBIAHUX 3aX0/aX.

JloTpuMaHHS 3a3HaYCHUX BHUMOT € 00OB’S3KOBUM. 3IIHCHEHHS MPOIECYalnbHUX TiH, sIKi
MOTpeOyIOTh MONEPETHHOTO T03BONY CyAy (HampHKIal, OOIIyK, MPOHUKHEHHS 10 KUTIa YH iH-
LIOTO BOJIOJIHHS 0COOM, TUMUYACOBUI JOCTYH J0 pedeit 1 JOKyMEHTIB, apellT MaiiHa, HerJIacH1
ciiayi (po3urykoBi) aii Tomo), 6e3 Takoro A03Boiy abo 3 MOPYLIEHHSM HOTO CYTTEBUX yYMOB
He BinOyBaeTbes. lle cipHYMHATE BU3HAHHS HEJOIMYCTHMHUMU YCIX OKa3iB, OTPUMAHHX Y TIO-
PSAAKY Mi>KHApOTHOI MPABOBOI JTOMIOMOTH IPHU MPOBEACHHI MPOLECyalbHUX Iid, U BUUHCH-
HS SKHX B YKpaiHi BUMara€tbcsl CIeliaJbHUIN TO3BUT UM CaHKIliS, HABITh SKIIO B 3alTUTYBaHIH
KpaiHi Takui JIO03BiJ HE BUMaraerbcst a0o OyB OTpHMAaHWU 3TiIHO 3 YHHHUM 3aKOHOJABCTBOM
3alUTYBAHOI KPATHU.

HesBaxkaroun Ha Te, IO MPOIECYalbHI JIii BUMHIIOTBCS B MEXKax HaJaHHS MDKHApPOIHOI
MPaBOBOI JIOTIOMOT'H, SKIIIO BOHA TIOTPEOY€E CIEiaIbHOTO JI03BOIY Cyay abo MPOKypaTypH, TaKHid
JI03B17 HEOOX1HO OTPUMYBATH B 3arajIbHOMY HOPAAKY. B ycix mepeniueHnx BUILE BUMAKaxX A0 3a-
MUTY TIOTPIOHO J0IyYaTH MPOIECyalbHe PIICHHS CYIIi, Cyly YU MPOKYpopa.

BucnoBku. IIpouecyanbHi [il B MOPsAAKY HATaHHS MKHAPOIHOI MPAaBOBOI JOMOMOTH IiJ|
Yyac pO3CIiAyBaHHS YXWICHb BiJl CIUIATH IMOAATKIB TPAHCHAIIOHAJIBHOTO XapakTepy periiamMeH-
TYIOTbCS K HOpPMaMH MDKHApPOJHOTO, TaK 1 HAIIOHAJBHOTO KPUMIHAIBHOTO IPOLECYAIbHOTO
3aKOHOHABCTBA. J[0 OCHOBHHX IpOOJIEM MPOBENCHHS MPOLECYAIPHUX il Yy MOPSAKY HaTaHHS
MDKHAPOIHOI MPaBOBOI JOTIOMOTH IIiJl 9ac PO3CIIiAyBaHHS TPAHCHAI[IOHAIFHIX MOAATKOBHX 3JI0-
YHHIB HaJIS)KaTh TaKi: BIICYTHICTh €JIMHOTO IiXOAY MIPHU iX TMPOBEJCHHI; B JIEIKHX JBOCTOPOHHIX
MDKHApOJHHUX JOTOBOpax He TepeadaueHO MOKIMBOCTI 3aCTOCYBaHHS HOPM 3aKOHOJIABCTBA 3a-
MMUTYIOY0T CTOPOHU TIPH X MPOBEJCHHI; HE BCI JIBOCTOPOHHI MIKHAPOHI IOTOBOPH BPaXOBYIOTh
cnenudiky po3cinilyBaHHs TPAHCHAIIOHAILHUX TIOaTKOBUX 3JI0YHMHIB. Y 3B’SI3KY 3 ITUM, MTOPSIOK
MIPOBEJICHHS MPOLIECYabHUX [iH y MOPSAAKY HaJaHHS MiKHAPOIHOT MTPaBOBOI JOMOMOTH IIiJ| Yac
PO3CTiTyBaHHS yXHUJICHD BiJ CIJIATH MOAATKIB TPAHCHALIOHAIBHOTO XapakTepy MoTpedye MeBHOTO
BIOCKOHAJICHHS 3 METOIO BPaXyBaHHS CIELU(IKK PO3CIiyBaHHS MOJATKOBUX 3JI0UMHIB.
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MEXAHI3M 3ABE3INEYEHHSA ITPAB JIIOAWHHU B KPUMIHAJIBHOMY
NPOBAJKEHHI: TIOHATTA I CKJIAJOBI EJJEMEHTH

CraTTiO NPUCBSIUEHO BUCBITICHHIO POJIi MeXaHi3My 3a0e3eueHHs paB JIOIUHH
B KPHMIHAJIFHOMY IPOBA/DKCHHI. ABTOPH IOCIIIKYIOTH 3MICT i (hopMy MeXaHi3my
3a0e3MeueHHsI PaB JIOIUHA B KPUMiHATBHOMY IIPOBAKEHHI Ta MicIle TAKOTO MeXa-
HI3MY cepe]l IHIMUX IOPUIUIHAX MEXaHI3MiB.

Knrwouogi cnosa: mexanizv 3abesneuenns npas moOuHU, MEXAHI3M 3aXUCMY NPA8
JHOOUHU, MEXAHI3M peanizayii npas arouHuU, KPUMIHATbHULL Npoyec, Npaed TH0OUHU.
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CraTps TOCBSIICHA PACKPBITHIO POITM MEXaHHM3Ma O0CCIICUCHHUS TIpaB YEIIOBEKa
B YTOJIOBHOM ITPOHM3BOICTBE. ABTOPHI UCCIEAYIOT COACpKaHue U (OpMy MeXaHH3Ma
o0ecrieueHHs MpaB YEJIOBEKa B YTOJIOBHOM IPOU3BOACTBE  MECTO TAKOTO MEXaHHU3-
Ma CpeIH APYTHUX IOPUIMUCCKIX MEXaHH3MOB.

Knrwouegule cnoea: mexanusm obecneyenus npas uenogexa, Mexamusm 3aujumol
npae uen06eKd, Mexanusm peanuzayuu npas 4eiosexd, y201068Hblli NPoyecc, npasd
yenosexda.

The article is devoted to the clarification of the role of the mechanism of ensuring
human rights in criminal proceedings. The author examines the content and form of
the mechanism for ensuring human rights in criminal proceedings and the place of
such mechanism among other legal mechanisms.

Key words: mechanism of human rights, mechanism of human rights protection,
mechanism of human rights realization, criminal process, human rights.

Beryn. [nes cTBopeHHsI BCEOXOIMHOT CHCTEMH 3aXUCTY MPaB JIIOIWHU 00’ €Haa OUTbIIICTh
MIPAaBOBUX, MOJITHYHUX 1 (inocodpcbkux KoHuenmin XX—XXI cromirtrs. 3a0e3nedeHHs 3aXUCTy
MpaB JIIOJUHH MPOTOJIOMIEHO METOK W OCHOBHUM 3aBJaHHSM ICHYBaHHS JIOICHKOI IUBLII3aMii
MIPaBOBHMH JIePKaBaAMU Ta MIXKHAPOTHUMH OpraHizaiissMu. J{7st 6arathbox KpaiH IpiOpUTETOM CTa-
JIM TIPUHIWIN TIPaBOBOI JepiKaBH, M0 3a0e3MeUyIOTh HAJIECKHUAN PIBEHb 3aXHCTY IPaB JIIOIUHH.
3axucT mpas JIOIMHU SIK CBITOIVISITHA i7ICONIOTIsI PO3IIOBCIONMIACH HE TUIBKH HA TEPUTOPit0 €Bpo-
i uu [liBHIYHOT AMEpHKH, IPaBO3axHCHA PAKTHKA [ToYalia AiSTH BCIOH, JI¢ BOHA HE OyIia MpsiMo
3a00pOHEHA IUKTATYPOIO MICIIEBOTO TOTATITAPU3MY.

TenneHmis BU3HAHHS Jep’KaBaMH ICHYBaHHS HEBiJA €MHUX MpaB JIIONUHHU CHPUYNHHIA
BUHUKHEHHS 3HAYHOI KUIBKOCTI 3000B’s3aHb JIepKaBU, HacaMIiepes 1l yCTaHOB Ta OpraHizallii,
Tepes BIACHUMH rpoMansHaMi. Taki 3000B’3aHHS HE € 3pyYHHMH JUIS TUTyTOKPaTUIHUX TTOJi-
TAYHHX €IIT, 0 (POPMAILHO CTaBJIATHCS JIO 1711 IPUPOMHUX MPaB JTIOMUHHU. Y CBOIO Yepry, Ke-
piBHHLTBO Oy/b-sIKOI KpalHM BKE HE MOXE BIACTOPOHMTHCS BiJ CyCHiTbHOI OOpPOTHOM 3a IpaBa
monuHU. BiaMoBa Bif Kypcy Ha 3a0e3ledyeHHs MpaB JIIOAWHU OJpa3y NMpHU3BEIE J0 HEraTMBHUX
MOJITUYHUX T4 €KOHOMIUHUX HACHIAKIB AJIs1 KEPIBHUIITBA TaKoi Aep>KaBH Takoxk 1 3 OOKy MixkHa-
POIHOI CHIIBHOTH.

IMocTranoBka 3aBaaHHsl. METOIO JOCIHIKCHHsSI € BHUCBITJICHHS pOJIi MeXaHi3my 3abes3-
MICYCHHS TPAB JIIONUHH B KPUMIHAIEHOMY IPOBA/DKCHHI; BUAUICHHS OCOOIHBOCTEH MEXaHi3My
3a0e3MeueHHs PaB JIIONUHH TOPIBHSHO 3 IHIINMH IOPUANIHUME MEXaHi3MaMH B KpUMiHAJIBHOMY
MIPOBAKEHHI; BUPOOIECHHS BIACHOTO MOHATTS MEXaHi3M 3a0e3MeueHHs MpaB JIOAWHU B KPHMi-
HaJIBHOMY TIPOBAJIKCHHI.

PesyabraTn qociaimkenns. Sk pnyyHo 3a3nauniu 1.JI. bopozin ta J.M. Moiceenko, y cy-
YaCHOMY CBITi, KOJIA po0JieMa 3aXUCTY MPaB JFOIUHHA BUUIIIIA JAJIEKO 33 MEXi OKPEeMOi JIepKaBH,
BHHHKJIa HEOOXIHICTh y CTBOPCHHI YHIBEpCATBbHUX MIXXHAPOTHO-TIPABOBUX CTAHAAPTIB, sKi Ta-
KOK BU3HAIOTHCS SIK OCHOBHI TipaBa onuHu. OTke, IpaBa JIOAUHU CTAIT 00’ €KTOM PETyITIOBaHHS
HE JIMIIIE OKPEMOi IepXkKaBH, a if MiXKHapogHOTro criBToBapucTsa [1, c. 11].

B VkpaiHi Takox OHI€IO 3 HaraJdbHUX MPaBOBUX MPOOJIEM € MUTaHHS 3a0€3IEeUeHHS MpaB
JIIONIMHYU B TOMY YHUCIIi B KpUMiHalbHOMY Tipoueci. Tomy st 3a0e3nedeHHs e(heKTUBHOTO, IIBH/I-
KOTO 1 SIKICHOTO TIpoliecy YTBEpAKEeHHs MPUHLMUIIIB IPAaBOBOI JAep:KaBU B YKpaiHi HEOOXIIHUM €
MIOBHUI, OE3CTOPOHHII, HAYKOBUH aHaTi3 MEeXaHi3MiB 3a0€3MCUCHHS TIpaB JIIONUHH. Takuil aHami3
JIACTh MOXKITUBICTh JOCIIAUTH IMiIXOH JI0 PO3YMIHHS CYTHOCTI FOPHIMYHUX MEXaHI3MiB, KJ1acudi-
KyBaTH i CHCTEMAaTU3yBaTH iX, a TAKOXK 3aIlIPOIIOHYBAaTH aBTOPCHKY KOHIICTILIII0 MeXaHi3My 3a0e3-
TICYCHHS TIPaB JIOAWHHU B KPIMiHAIEHOMY TIPOBAKCHHI.

[Tepm HiXk epelTH 10 6e3M0CcepPeTHHOTO TOCIIPKEHHS MeXaHi3My 3a0€3TICYCHHS TIPaB JIto-
JIMHH, BBaXKAEMO 32 HEOOX1IHE BUBUMTH ITiIXOH JIO TIIYMAYeHHS TEPMiHA «MEXaHi3M» SIK 3aralib-
HOTEOPETHYHOI NPaBOBOi Kareropii. Tak, y TIiyMa4yHOMY CIIOBHHUKY HABOJSATHCS TaKi BU3HAYCHHS
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TEpPMiHA «MEXaHi3M»: MPHUCTPIiii, 110 Tiepeaae abo MepeTBOPIOE PyX; BHYTPINIHS OynoBa, cCHCTEMA
4Oro-HeOy/Ib; CYKYITHICTh CTaHIB 1 IPOIIECIB, 3 IKUX CKIAAEThCs TIeBHE (i3U4yHe, XIMIYHE Ta 1HIIIE
spuiie [2, c. 695]. Ha nymky O.B. Paguenka, MexaHi3My SK TakoMy MaroTh OyTH 00OB’S3KOBO
MpUTaMaHHI Taki O3HAKH: 1) € MPOJYKTOM OpraHi30BaHOI JisIIBHOCTI; 2) Mae MeTy abo QyHKIIIIO;
3) MICTHUTB HOCIOBHICTb JIili, IEBHUI BHUJ pyXy; 4) nependadae mepeBakxHO OXHOOIUYHHUN BIIJINB
3 4iTKO BU3HAUCHUM BEKTOPOM BILIHBY; 5) Mae cy0’eKT Ta 00’ €KT; 6) XapaKTepU3y€eThCS KOPCTKHM
B3a€MO3B’SI3KOM, YCTAJICHICTIO MPOLIECY, MPABUII B3a€MOi1; 7) Horo (yHKIIOHYBaHHS B ijeasi Ha-
[[IJICHEe Ha aBTOMAaTH3M; 8) Horo molyaoBa Mae CTPYKTYpHO-(DYHKIIOHAJIBHUE Xapaktep; 9) mae
03HaKM BikpuToi ab0 3akpuToi cucremu [3, c. 10].

BonHodac y cydacHill FopHCIIpyACHIIIT BiICYTHE YHi(pIKOBaHE BU3HAYCHHS 3arajbHOTEOPE-
THYHOTO TepMiHa «MeXaHi3m». [lepeBaXKHO el TepMiH BHKOPHUCTOBYETHCS B PO3YMIiHHI PI3HUX
IOPUIMYHHX TIPOIIECiB, 30KpeMa B IIpoIlecax, MOB’sI3aHMUX 13 3aCTOCYBaHHS MEXaHi3MiB peali3a-
1ii mpaBa, MEXaHI3MIB 3aXHCTy TpaB 1 MeXaHi3MiB 3a0e3mneucHHs TpaBa. Kpim Toro, sk 3a3Hadae
K.B. llyH/iKOB, MOHSTTS, YTBOPEHI BUKOPHCTAHHIM POIOBOI aOCTPaKIIl «MEXaHi3M», IepeBaxK-
HO B1I0OpakaroTh J0BOJII MAacIITaOHI PETYJISTHBHI CHCTEMH, FOPUIMYHI MaKpOKOHCTPYKIIIT, 110
BMIIIYIOTh 3HAUHUN 00CAT K IOPUANYHUX SIBHI, TaK i ()CHOMCHIB 32 MEXaMHU MPaBoBOi (popmu
[4, c. 12-21]. ABTOp MiIKpeCIIOE, 0 XapaKTePUCTHKA SIBUIA a00 MPOIieCy SK MeXaHi3My (y Ha-
MIMPIIOMY CMHUCIIOBOMY 3HA4YEHHI I[bOTO MOHATTA) Iiepedauae, mo-meplie, CKIaJHICTh H0ro cTpyK-
TypHOI Oy[OBH; MO-APYTe, CUCTEMHICTh, Y3TO/KCHICTh OpraHizalii HOro eJIeMEeHTIB; MO-TPETE,
3MATHICTH JI0 JUHAMIKW, BU3HAYCHOI IUIECIIPSIMOBAHICTIO JISUTBHOCTI; TMO-YETBEPTE, MOTO CXUJIb-
HICTb IO CaMOYTIpaBIliHHA a00 30BHIIIHBOTO ynpaBiiHHs [4, c. 13].

VYdeHi TakoXK BiAMIYalOTh, IO CYTTEBOIO BIACTUBICTIO MEXaHI3MY sIK IIPABOBOI KaTeropii €
HOTO CHCTEeMHHUI XapakTep: BiH € He JOBUTBHOIO CYKYIHICTIO PI3HONOPSIKOBUX IOPHIMYHHX (e-
HOMCHIB, 8 OPTaHIYHAM KOMIIICKCOM B3a€MOIIOB’S3aHUX MPABOBUX IHCTPYMEHTIB, IMOKIMKAHUX
«TIpaIroBaTH» K €IMHE 1ite 5, ¢. 8].

OTke, IpaBOBY KOHCTPYKIIIO «MEXaHI3M» MOJKHA OXapaKTEpU3yBaTH SIK €IWHY OpPraHi3o-
BaHy IUHAMIUHY, B3a€EMOY3TO/KCHY Ta B3a€MOIIOB’SI3aHy CHUCTEMY, B MEKaX SIKOI YIIOBHOBa)KCHI
Cy0’€KTH BUKOPHUCTOBYIOTh HOPMATHBHO-TIPABOBI IHCTPYMEHTH JIJISl TIOCSATHEHHS KOHKPETHOI METH
MPABOBOTO PETyIIOBAHHS.

Jauni po3risiHeMO Takuil TEPMiH, K «3a0e3leueHH ». TepMiH «3a0e3neueHHs» Mae TOCUTh
[IMPOKE 3HAYCHHS, IO TPAKTYEThCS SK CTBOPIOBATH HAJiHI YMOBHM JJsl 3/1MCHEHHS YOro-
HeOy/b; rapaHTyBaTy HIOCh; 3aXHILATH, OXOPOHATH KOTO-, I0-HEOyab Bix HeOesneku [6, c. 85].
Tak, A.A. PomaHOBa, BUXO/SYH 3 Pi3HUX MMO3MIIIH HAYKOBIIIB 010 BU3HAYCHHS ITOHATTS «3a0e3Iie-
YCHHS», pOOUTH BHCHOBOK, II0 3a0¢3IICUEHHSI ITPaB i CBOOOJ JIFOMHY Ta TPOMAJISTHIHA — 11 TICBHA
CHUCTEMa YMOB, SIKi CIIPSMOBaHI Ha e(DEeKTHBHY pealtizallito JIOIUHOI0 TpaB 1 cBodoxn [7, ¢. 600].
0O.b. Yepp’sikoBa mij 3a0€3MEYCHHSIM OCHOBHUX IPaB pO3yMi€, 3 OTHOTO OOKY, CHCTEMY X TapaH-
TiH, a 3 THIIIOTO — JISUTBHICTH OPTaHiB JIEP’KaBH 31 CTBOPEHHS YMOB JJIs peai3allii mpaB rpoMaisH,
iX OXOpOHH, 3aXHCTy W BIIHOBJICHHS MOpyIIeHOro mpasa [§, c. 44]. O.B. Mapuensk 3a3Havae,
10 HAHOIIBII MPUHHATHUM € TJIX1JI, 32 SIKOTO TMOHATTS «3a0€3ICUCHHS MpaB i CBOOO OXOILITIOE
3MIMCHEHHS IIEBHUX JIiH, CTIPAMOBAHHX Ha: a) Y/IOCKOHAJICHHS HAITIOHAJIBHOTO 3aKOHOJIABCTBA Kpa-
THH 1 IPUBEICHHS HOTO 10 MIXKHAPOTHHUX CTaH)Z[apTlB y Tay3i IpaB JIFOAUHN; 0) peatizaliiro rpoma-
JISTHAMU CBOIX IIpaB i cBOOO; B) OXOPOHY IPaB 1 CBOOO JIFOMUHU Ta TPOMA/STHUHA; T') 3aXUCT TIpaB
1 cBOOOJI TIOIMHY Ta TpoMaisHuHA [9, . 36].

BoaHouac BapTo BiAMITUTH, 110 Y BITYM3HSIHINA MPAaBOBiH TOKTPUHI HEMAE €JHOCTI MO3ULIN
CTOCOBHO 3MICTOBOTO HAIIOBHEHHS MOHSTTS «3a0e3MeUeHHs mpaBy. ToMy, Ha HAIll OIS, MOXK-
Ha 3TPyIyBaTH HAyKOBI MiIXOIU B TPH TPYIH, a caMe: MepIlia Tpyna HayKOBIIIB CTBEPIDKYE, IO
3a0e3MeueHHsI [IPaB € JIHMIIE eIIEMEHTOM, CKJIaJOBOIO YaCTHHOIO OLTBII MIMPIIOTO, HA TXHIO JYMKY,
MOHSATTS «peaizallis mpaBy; Apyra rpymna adbo OTOTOXKHIOE TMOHATTS «3a0e3MeUeHHs MpaBy 1 «3a-
XHCT TIpaB», a00 3BY)Ky€ TOHSITTS «3a0e3IeueHHS MPaBy 1 BBaXKae HOTro CTPYKTypHHUM CIEMEHTOM
TIOHSTTS «3aXHCT TIPaBy»; TPETS TPyIa BICHUX 3aiiMae KapINHAIBHO MPOTHIICKHY TO3HUINIO Ta 00-
CTOIOE TOUYKY 30pY, IO SIKpa3 3a0e3eueHHsI TPaB JFOIUHH € OLIBII ITUPOKUM 1 TOBHUM MOHSATTSIM,
HDK peanizallis Ta 3aXUCT Ipas.
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Mu € TpUXIITLHUKAMK TPETHOTO IIXOMY ¥ YBXKAEMO, IO «3a0€3IICYCHHS IIPaBy € HAO1TbII
KOMIUICKCHUM TOHSTTSM 3 HaBEJCHHUX BHIIE. Pa3oM i3 TUM U1 TOTO, 00 3a0e31ednTH 00rpyHTO-
BaHICTh 1 IOCTOBIPHICTh HAIIIMX BUCHOBKIB 1 MOKIIMBICTh iX BUKOPUCTAHHS B IIPOIIEC] OAAIBIIIOTO
HAayKOBOTO JIOCTI/DKCHHS MPOOJIeMaTHKN MEXaHi3My 3a0e3MeUeHHs MpaB JIOAWHU B KPHMiHAIb-
HOMY TPOBAJKCHHI, BBXXAEMO 32 HEOOXiJHE JTOCIIJUTH TaKi CIOPiTHEH] 3 HAIIUM MPEIMETOM
JOCTI/DKEHHS TIPaBOBi KaTeropii, AK «MeXaHi3M peaizallii mpaB» i «MEXaHi3M 3aXHCTy INIpaBy.

Bapto BiAMITUTH, 110 BITYM3HSIHI BUCHI-IIPAaBHUKH PO3KPUBAIOTH 3MICT MEXaHI3MYy peaiza-
uii mpaBa Kpi3k NpusMy Koro eneMmeHTiB. Hampuknaz, JI.A. Mopo3oBa MexaHi3M peainisauii mpasa
po3MIsaae AK CYKYINHICTh TAKUX €JIeMEeHTIB: 1) HopMH IpaBa (HOPMAaTUBHY OCHOBY) SIK BUXi/JIHUH,
0a30BHIi eJIeMEHT; 2) IOpUANYHI (PaKTH, IO € MiACTABOIO LIS MPUBEACHHI MEXaHI3My peai3alii
MpaBa B Ji10; 3) MPaBOMIpHY JisUTBHICTh CY0’€KTIB MpaBa; 4) rapaHTii 3M1HCHEHHS NpaBa — 3aralib-
HI Ta cHemiaabHi (BaXIMBE MICIE TYT IMOCIAAI0Th IOPUIUYHI rapaHTii); 5) creniaibHi IOpUINIHI
MIPOIIEIypH peai3zalii mpasa; 6) CHcTeMa 3aXKUCTy W OXOPOHH, Y SKIH KITFOUOBE MICIIE BiIBOTUTHCS
FOPUIMYHIN BiJIOBIIATBHOCTI mpaBonopymHuKiB [10, c. 256].

T.1O. danpkina BU3HAYAE €IEMEHTH MEXaHI3My peai3allii mpaBa 3aJIe)HO BiJl cy0’eKTHOT
HaJIS)KHOCTI, a He (PyHKIIOHATIBHOTO NpHu3HaucHHs, 5K JI.A. Mopo3oBa. HaykoBenb BHOKpeMITIOE
JOTHPH OJIOKM EIEMEHTIB MeXaHi3My peajizamii nmpasa: 1) enemMeHTH, OB’ sI3aHi 3 AiSNIBHICTIO ca-
Moro cy0’exTa mpaBa (0COOMMBOCTI BIUIMBY TpaBa Ha BOJIIO M CBIOMICTh JFOJUHH, POPMYBAHHS
MOTHBAIIHHUX YCTaHOBOK); 2) €JIeMEHTH, MOB’A3aHi 3 JIeP:KaBHO-BIAHOIO AISUTBHICTIO (3aCTO-
CYBaHHs IpaBa, KOHTPOJIb, CTUMYIIIOBAHHS, IOPUIMYHA BiIIOBIIAIbHICTh, OXOPOHA 1 3aXHCT);
3) npouecyainbHUiA, 3a0e31euye IOPpUANIHUNA TOPSIOK peanidauii cy0’eKTUBHUX MpaB 1 IOpUANY-
HUX O0OB’s3KiB; 4) XapaKTepH3ye COIiaJbHO-KYJIBTYPHUH piBEHb CyO’€KTiB peaiizamii Impasa
[11,c. 13].

Ha nymxy €.M. Xa3oBa, MexaHi3M peatizallii OCHOBHUX IpaB, CBOOO i 000OB’SI3KiB JItO-
JIFHU Ta TPOMA/ITHUHA CKIIAJIA€ThCA 3 TIPABOBUX HOPM, IO iX 3aKPIiIUTIOIOTH; IOPUINIHUX (aKTiB;
JUSUTBHOCTI CIIeIlialbHAX OPraHiB i Cy0’ €KTIB MpaBa, MOKIUKaHKX iX 3a0e3nedyBary; 0e3nocepe/-
HBOI ASUTLHOCTI CY/TY 1 IPaBOOXOPOHHUX OPraHiB; CICIiaIbHUX FOPUINYHUX MPOLIEAYD; IHCTUTYTY
IOPUIMYHOI BiTIOBIAaIBHOCTI; piBHS MPaBOBOI KYJIBTYpH HACEIEHHS i CAaMOTO HOCIs IpaBs, CBOOO
Ta 000B’s3KiB [12, c. 174-175].

He menm 1ikaBoro € mo3umis A.M. Konoaig it A.1O. Omnilinnka, sKi 10 €JI€MEHTIB Mexa-
Hi3My peaizalii KOHCTUTYLIHHUX IIpaB, CBOOOA 1 000OB’SI3KIB JIOAUHU Ta IPOMA/STHUHA B HIMPO-
KOMY pO3yMiHHI 3apaxOBYIOTh: a) KOHCTUTYLIHHI HOPMH, L0 3aKPIIUTIOIOTH Cy0’€KTHBHI MpaBa;
6) caMi KOHCTUTYLI1IHI ITpaBa Ta CBOOOIH, 1X 3MICT, CTPYKTYpY " rapaHTi'l' 3I1HCHEHHS; B) IOpUIUY-
Hi 000B’SI3KH; T) FOPHIHYHY IISUTBHICTB, IO € CYTHICTIO peati3allii KOHCTUTYIIIHHOTO [paBa; z[) 3a-
KOHHICTB 1 l'[paBOCBlI[OMlCTB JFOIVMHU Ta TPOMAISHUHA, IO 3a6e3neqy10TL MIPaBUIIEHE p03yM1HH;1
HUMH CBOiX KOHCTHTYILIHHHX IIpaB, CBOOOI Ta 00OB’SI3KIB i KOYKHOTO TIpaBa OKPEMO, IUIIXIB iX
peaizariii; ) ctajii peamizarii KOXKHOTO KOHCTUTYIIHHOTO Tipasa [13, c. 219].

HacTymHoro criopiIHeHO0 KaTeropiero € «MexaHi3M 3axucty npasy. Hanpuknan, O.I Oro-
POAHUK BU3HAYAE MOHATTS COLIAIbHO-IOPUANTHOTO MEXaHI3MY 3aXHCTY IIPaB JIIOMHHU Ta TPOMas-
HHUHA SIK CHCTEMY 3ac00iB 1 ()akTOpiB, [0 CTBOPIOIOTH HEOOXiIHI YMOBH ITOBArH 0 IpaB i cBOOO
JIFOIMHY, peatizaliil IPUHIUITY 3aKOHHOCTI. J[0 TaKoro MexaHi3My HayKOBEIlb 3apPaXOBY€ CHCTEMY
JIep>KaBHHUX OpraHiB, TPOMaJICEKUX OpraHi3aliil, paBoBi Ta HOPMATHUBHI aKTH, SIKi B CyKyMHOCTI it
B32€MO3B’ 513Ky 3a0€3MeuyIoTh pealizallito 3a3HaueHuX NpuHIHMIB. Lleil MexaHi3M MOBUHEH TaKOX
BKJIFOYATH 3aCO0M CTUMYJIFOBaHHA peai3auii NpUHIMITY 3aKOHHOCTI, JOTPUMaHHs Mpas i cBo0O[,
y TOMY YHUCIIi CTBOPCHHS YMOB, 32 SIKMX 3aKpIIUICHI IIpaBa i CBOOOIU MOXYTh PeajbHO HalleKa-
TH KOHKPETHIii 0c001, BUKOPUCTOBYBAaTHCH HEIO 0e3 Oymb-sKHX 30BHILIHIX mepemkon |14, c. 15].
HO.M. Cupmopdyk i MeXaHi3MOM 3aXHUCTy MIPaB PO3yMi€ CHCTEMY Ta KOMIUIEKC ITOCIITOBHHX il
(oXOTuTIOE BC1 MOMKITHBI i ITifT 9ac 3aXUCTY MPaB), CIPSIMOBAHIX Ha 3aXUCT MIPaB JIIOAUHH Ta TPO-
MasstauHA [15, ¢. 34]. Ha mymky M.JI. CaBeHKO, OCHOBY MEXaHi3My 3aXHUCTY IpaB i CBOOO]T JIFOIH-
HU Ta TPOMaJSIHMHA CTAHOBIISATH MPABOBI MPUHIIUIIN, HOPMH (FOPUIUYHI TapaHTIi), & TAKOK YMOBH
1 BUMOTH JTISTTLHOCTI OpraHiB BJIaJin, OPTaHiB MiCIIEBOTO CaMOBPsIyBaHHS, IXHIX [TOCAI0BUX 0CI0,
TpoMaJisiH, SKi B CyKyHHOCTI 3a0€e3MeUyI0OTh JOTPUMAHHS, pealizalliio Ta 3aXHUCT MpaB i cBOOO




ITIPABO I CYCIIIJIbCTBO Ne2/2018

TPOMa/JISTH. ABTOp yBajkae, o Ie CUcTeMa B3a€MOHOB’ﬂ3aHI/Ix KOHCTUTYIIIHHUX HOPM, HKi 3aKpi-
CHCTEMa OpTraHiB JIEPXKaBHOI BJIQJM, MICIIEBOTO CaMOBPSITYyBAaHHS, IHIINX IHCTUTYIIN nepmaBH,
K1 320€31e9yI0Th, OXOPOHSIFOTH 1 3aXMIIAI0Th OCHOBHI MpaBa Ta cBOOOaM rpoMaisH [16, c. 74].
I.JI. Boponin Ta JI.M. MoiceeHKo 3a3Ha4at0Th, 110 B MOHATTI «3aXUCT MPaB JFOIUHI» HOTO CKIIaj-
HHK — TEPMiH «3aXUCT» — MaB OM O3HA4YaTH AiSUIbHICTH Cy0’ €KTIB IpaBa 3 BUKOPUCTAHHAM CIICIIi-
aNbHUX IOPUIUYHUX 3ac00iB 3 METOIO 3aXMCTHTHU JIIOJUHY Bij 3aMaxiB Ha ii mpaBa il 000B’sI13Ku.
[Ipote Take MOSICHEHHS TePMiHA «3aXUCT», HA AYMKY HAayKOBIIIB, HE 30BCIM BiJlIOBiIa€ HOTO ChO-
TOAHINIHBOMY 3MICTY, SIKUW Hece B cO0l He TUIbKM NAaCUBHE HAaBAaHTAXXCHHS, a I aKTUBHE — BiJI-
HOBJTIOBaJIbHE. 3a3HAYCHUI TEPMiH y MOHATTI «3aXHCT IPaB JIIONUHI» O3HAYA€ i OXOPOHY, TOOTO
aKTHBHY 00OPOHY, i BITHOBJICHHS TOPYIICHOTO CTAHOBHUIIIA, SKIIO TaKe MaJIo Miciie. Takuid miaxiza
JIa€ 3MOTy 00’ €JTHATH TIOHATTSIM «3aXUCT MPaB JIOIUHI» BC1 IPABOBI 3aCO0M B MeXaHi3Mi 3a0e3Iie-
YeHHS, SKI CIIPSIMOBAHI Ha peai3alliio MpaBoBoro crarycy ocobu [1, c. 28].

JlocmiaAMBIIY TAXOAX IO pO3YMIHHS TTOHATh «MEXaHI3M peali3allii mpaB» i «MeXaHi3M 3a-
XHUCTY TIPaB», BBAXKAEMO 3a JIOLIJIbHE MEPEHTH 10 OE3M0CepeTHhOT0 aHAI3Y MOHATTS «MEXaHi3M
3a0e3IeueHHs MpaBy.

Ha nymxy O.®. CxakyH, MeXaHi3M cOLiaTbHO-IIPABOBOTO 3a0e3MeUCHHS MIPaB i CBOOO JIfo-
JuHH (HOpMYye€ BIIIMOBIIHI MJICHCTEMH — MEXaHI3MHU peani3allii, OXOpOHH, 3aXUCTYy IpaB, Ae Tep-
mmid (MexaHi3M peamizamii mpaB JIOIWHHM) BKIIOYA€ 3ac00U, M0 MOTPiOHI AJii CTBOPEHHS YMOB
peautizawii mpaB i cBOOO, a CKIIa10B1 rapaHTii 3a0€3MeYeHHs paB CTAaHOBJIATh BiANOBIAHI YMOBH i
3aco0u, 1110 CIPUSAIOTH peajizalii KOKHOO JIOIHMHOI0 Ta TPOMAISTHUHOM IIpaB, cBOOO I 1 000B’ SI3KiB,
sKi 3akpimieni B Koncturymii Yipainu. J{pyra migcucremMa — MEXaHi3M OXOPOHH TIPaB — BKITFOYAE
3ax0[¥ 3 MPO(UIAKTUKHU MPABOTIOPYIICHB JIIsI 3aKPIIUICHHS IPaBOMipHOT MOBEMiHKH 0cobu. Tpers
iIcucTeMa — MEXaHi3M 3aXHCTYy IpaB — Iepeadadae 3aco0w, 0 CIPSIMOBaHI Ha TOHOBJICHHS TIPaB,
MOPYIICHUX TPOTHIIPABHUMH JIISIMHU, a TaKOXX BIJIOBIIaJIbHICTE 0COOM, KA BYMHMIIA TPABOIIO-
pymenss [17, ¢. 206]. O.A. JlykaimeBa TakoX yBaXkae, II0 KaTEropito «MeXaHi3M 3a0e3TMeUCHHD»
mpaB i ¢cB00O] 0COOM BapTO IUIMTH HA TPH MIJICUCTEMH — MEXaHi3M peatizailii, OXOpPOHU 1 3axH-
cty. Ha miaTBeppkenHns i€l Te3u, Ha AyMKY aBTOpa, MiFOTh TaKi 3araJbHONPUIHATI BU3HAYCHHS,
3a SIKUMH «pealtizallisi mpas i cBo0o1 0co0m» — 11e 0e3rmocepeiHe X yTUICHHs B )KUTTS; «OXOpOHA
npaB i cB0OOS 0co0M» — 16 MPOGUTAKTUYHI 3aX0JH Ul 3all00IraHHs MOPYIICHHIM 1X; «3aXHUCT
mpaB 1 cBOOOI 0COOM» — II€ 3aX0/M, CIPSIMOBAHI Ha BiTHOBJICHHS MOPYILICHUX MpaB. MexaHizm
3a0e3rneueHHs mpaB i cBO0O/] y3araibHIO€E BCl Ll MOHATTS. Buxoasuu 13 1boro, BOHU € HOTo CKJia-
noBuMU enementamu [ 18, c. 186].

I'T". BocXOMIKHEBOIO BU3HAYCHO, 1[0 MEXaHi3M 3a0e3MeueHHsT 0COOUCTHX TpaB i CBOOOM
JFOIIMHY Ta TPOMAJITHIHA — [Ie IepKaBHO-TIPABOBUI MEXaHi3M, IO SIBJIIE€ COOOI0 CHCTEMY KOHCTH-
TYLIHHO-TIPaBOBHUX HOPM, CTPYKTYPY ACPIKaBHHIX OpraHiB, pi3HOMaHITHI (aKTOPH, cpopMH 1 MeTo-
JtM, CII0cOoOM, YMOBH Ta 3aCO0M 31MCHEHHS HOPM, IO BCTaHOBIIOIOTH OCOOKCTI MpaBa i CBOOOAH
JFOZIMHU Ta TPOMAJSHUHA BiINOBIAHO M0 BCTAHOBJICHUX Ipomueayp i mpuHImmiB. el MexaHizm
CTAaHOBHUTH CYKYITHICTh TPHOX B3a€MO3AJICKHUX €ICMEHTIB: MEXaHI3My OXOPOHH, MEXaHi3My 3aXH-
CTy ¥ MexaHi3My BigHoBIeHHS [19, c. 9].

Oco0nuBy yBary BapTo 3BEPHYTH Ha TIyMadeHHsS MEXaHi3My 3a0e3reueHHs MpaB JIIOIHU-
HH Ta TpoMajsiHuHa, po3pobiene O.I1. KyunHcbkoro, sika BU3HAYAE MEXaHi3M 3a0e3IeUeHHs IPaB
YYaCHUKIB KPHUMIHAIBHOTO TPOBAKCHHS AK KOMIUIEKCHY B3a€EMOJIIOMY CHUCTEMY HOpPMATHB-
HO-TIPABOBUX MiACTaB, IOPUIUYHUX 3aC001B, 3araJIbHOCOLIATBHAX YMOB, & TAKOX MOCAJA0BUX OCi0
Ta OpraHiB, 110 B CYKYIHOCTI 3a0€311euyoTh IPaBOMIpHY peajli3aliio NpaB y4acHUKIB KpUMiHAJb-
HOTO MIPOBAJDKCHHS, 8 B HCOOXITHUX BUIIaIKaX iX OXOPOHY, 3aXUCT /a0 BimHOBIeHHS [20, c. 156].

Y3arajpHIOIOYH BUKIIAICHE, MOYKHA TIUTH BUCHOBKY, III0 MEXaHi3M 3a0€3I1CUeHHS IIPaB JIF0-
JIHU € KOMIDIEKCHOIO IOPUINTHOIO KaTeropi€ro, sika BKITIOYAE peai3alliio mpas (IIporec yTiIeHHs]
y IPaBOBY JIHCHICTh HOPMATHBHO-TIPABOBUX ITOJIOKEHb, 3aKPIIJICHUX y HAIIOHAILHOMY Ta Mi)KHa-
POIHOMY 3aKOHOIABCTBI); OXOPOHY ITPaB (KOMITJICKC IIPEBEHTUBHUX 3aX0/IiB, TIOB’ 13aHUX 13 3a1o0i-
TaHHSM HETaTMBHUM HACTIIKaM TIOPYIICHHS MpaB a00 3MEHIIEHHSM iX); 3aXHCT MpaB (CyKyIHICTbh
METO/IIB 1 3ac00iB, CIIPSIMOBAHUX HA BiJIHOBIICHHS MOPYIICHHUX TIPaB).
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VY cBoo Yepry, 6e3CmipHIM MU BBaKAEMO TOH (DaKT, M0 BCl TIyMadCHHS, 3alpOIIOHOBaHI
BYCHHUMH, BUKOPUCTOBYIOTh TEPMiH «MEXaHi3M» B OJJHOMY CTaJIOMYy 3HaYCHHI B FOPUIMYHIN HayIIi.
TepmiH «MexaHi3M» BUKOPHCTOBY€ETHCS B 3HAYCHHI CYKYITHOCTI €JIEMEHTIB (€JUHOT CHCTEMH), SIKi €
B33a€MO3B’SI3aHUMH i TAKUMH, 110 JIOTh Y BU3HAYCHUI 3aKOHOM CIOCI0 TSI TOCSTHEHHS KOHKPET-
HOI MeTH uM 3a0e3MeueHHs BUKOHAHHS KOHKPETHUX (DYHKIIIIf a00 BUKOHAHHS 3aBJaHb, 110 OyiIH
Br3Ha4yeHi. TOOTO KOHKPETHUH MEXaHi3M y IOpHINYHOMY TIyMadeHHI HE € aBTOHOMHOIO CTPYKTY-
poro, sfika MOXKE iICHYBaTH CaMOCTIHHO, OCKUTBKY TaKU MeXaHi3M HE Ma€ MOYJIMBOCTI CaMOCTIHHO
CTBOPIOBATU Y 3MIiHIOBAaTH METY CBOTO (DYHKI[IOHYBaHHSI.

3BepHYBIIM YBary Ha HasiBHI B HalllOHAJIBHOMY KpHMiHaJbHOMY Ipoueci YKpaiHu mexa-
HI3MH 3a0e3IeUeHHs MPaB JTIOAWHU, MOKEMO KOHCTATYBATH, IO TaKi MEXaHi3MH MalOTh TOCUTh
IIMPOKHUI epeTiK CTPYKTYpHHUX CKIAIHUKIB. Harpukiam, Takuil eneMeHT MexaHi3My 3a0e3nedeH-
HS TIpaB JIIOIWHM SIK JDKepelia IpaBa MO)KE BKITIOYATH B ceOe MiI3aKOHHI HOPMATHBHI aKTH, KO-
JTU(IKOBaHI HOPMATUBHI aKTH YKpaiHH, TOKYMEHTH MDXHApPOIHOTO paBa, paTU(ikoBaHi B YKpa-
Hi, Ta 1HII JpKepenia mpaBa. BomHoyac He MOKHA HE TOMITHTH, IO MEXaHI3MHU 3a0e3IeueHHs
MIpaB JIFONWHU B OyNb-sKil IOPUIUYHIN Tally31 MalOTh 1ICHTUYHI €JIeMEHTH: HOpMa TIpaBa, cy0’ ekt
BHUKOHAHHS, 3aKOHHA TPOIeypa peatisarii, 00’€KT IisUTbHOCTI. PI3HOMaHITHICTH €JIEMEHTIB, 1110
BUKOPHCTOBY€ETHCSI B MEXaHI3Mi 3aXHCTy IIpaB JIOAWHHM B KPUMIiHAJIBHOMY IPOBAKCHHI, X04a
W BUJIAE€ KPUMIHATBHUM MPOLIEC cepel] 1HIINX MPaBOBITHOCHH, ajie JOBOIUTH, 1O HE3aJEKHO
BiJ pI3HOMaHITHOCTI €JIEMEHTIB MEXaHi3My 3a0e3MeueHHs MIPaB JTIOAUHHU BiH 3aBXAU (YHKI[IOHYE
BIJIMOBIJIHO /IO €IMHUX MPUHIUIIIB 1 MAE CXOXKY CTPYKTYPY.

Mu BBa)kaemo, IO MiJl TEPMIHOM «3a0e3MeueHHs» B IOPUINYHIA KOHCTPYKLIT «MeXaHi3M
3a0e3MeueHHs IPaB JIFOANHI» MOTPIOHO PO3YMITH IiSTHHS, Jif0 YK OC3isUIbHICTh YIIOBHOBaKEHOTO
cy0’eKkTa, 10 CHpsSMOBaHA Ha pealizallifo, OXOpOHY a0 3aXHCT IpaBa, SKe OyJIo MOPYIICHO YH
0e3rmocepeTHbO 3HAXOANUTHCS ITi]] 3aTPO30I0 MOPYIICHHS, K€ MOYKE 3aBIATH 3HAYHOI KON OXO-
POHIOBaHMM 3aKOHAM IHTEpecaM CYCITiIbCTBA, ICP)KaBU UM OKPEMOTo 1HIuBIAa. Take TIyMaueHHs
MOXe OCOOJMBO BIAJO BUKOPHUCTOBYBATHCS B KPUMiHAJIBHO-TIPOIECYaIbHUX TPABOBiIHOCHHAX,
y SKHX TIPABO JIOJUHH € HE €JUHUM 00 €KTOM 3a0e3IeueHHsl, aJKe CBOOOIN 1 3aKOHHI iHTepecH
YYaCHHUKIB KPUMiHAJIBHOTO MMPOBAHKECHHS BU3HAIOTHCS HE MEHIII TPIOPUTETHIMHU SIIEMEHTAMHE IHX
MPaBOBITHOCHH.

OTke, pO3MIISIHYBIIH TUTAHHS IO/I0 MTOHSATTS MEXaHi3MYy sIK IPABOBOI KaTeropii, 3’ sCyBaBIIx
CKJIQJIHUKU MEXaHI3My peai3allii mpaB i MexaHi3My 3aXHCTy IpaB, AOCHiAUBIIN MMO3UILi HAyKOB-
LB IMIOIO0 CTPYKTYPHHUX CJICMEHTIB MEXaHi3My 3a0e3leueHHs MpaB, MH BBaXKAEMO, IO CUCTEMa
[BOTO MEXaHi3My B KPUMIHAJIBHOMY IIPOIIECi CKIATA€ThCS 3 TAKUX CIEMEHTIB: JDKEpena KpHMi-
HaJTbHOTO MPOIIECYAThHOTO MPaBa; IOpI/II[I/ILIHi MPOLIEAYPH B MEKAX KpI/IMiHaJ'IBHOFO TPOBADKCHHST;
npouecyanbm mpaBa sIK 00 €KT MisUTBHOCTI YIOBHOBAKEHHX Cy0’€KTIB; YIOBHOBa)KEHI Cy0’€KTH,
JISUTBHICTB SIKUX CITPSIMOBaHA Ha TOCSATHEHHSI KOHKPETHOTO PABOBOTO PEKHUMY; PABOBHI PEKHM,
SIKAH, 3 OMHOTO OOKY, € METOIO ICHYBAHHS 1HIIINX CIIEMCHTIB MEXaHi3My 3a0€3IIeUeHHs IPaB JIFOIH-
HH, a 3 IHIIIOTO — FOPUAMYHOIO JIHCHICTIO, Y SIKiH Taki eIEMEHTH ICHYIOTb.

BucnHoBku. [1iicyMOBy0UM BUKITaJICHE BUIIIEC, MH MOXXEMO 3a3HAYHTH, IO MEXaHi3M 3a0e3-
TICYCHHS MPaB JIOAWHU B KPUMiHAJIBFHOMY IPOLEC] — [I¢ €IMHA OpraHi30BaHa AWHAMIYHA B3a€MO-
00yMOBIICHA CHCTEMa 3aKPIMJICHUX JKepeTaMi KPUMiHAIBHOTO MPOLECYabHOIO MpaBa OPHIH-
HHX MPOLEYP, IPOLECYaNbHHX NPAB Ta YIIOBHOBAKEHHX cy6 €KTIB, ISUTbHICTD SKHUX CIPSIMOBaHA
Ha peaizaliio npas JIOAUHH, iX OXOPOHY Ta 3aXHCT Y KPUMiHAJILHOMY npouem [pu 1pomy Bax-
JIUBHM aCIIEKTOM pOByMlHHSI CYTHOCTI i HpI/IHHI/IHIB (bYHKIIOHYBaHHS MexaH13My 3a0e3reueHHs
[paB JIOIMHU B KPHUMiHAIEHOMY HpOBaZDKeHHl € TOHM (paKT, IO TaKWil MEXaHi3M CIIPSIMOBAaHUIA
Ha 3a0e3IeueHHs SIK MPaB JIIOAUHH, TaK 1 ii CBOOOM i 3aKOHHUX IHTEPECiB, SKi ICHYIOTb Y MeXax
KPUMiHAIBHUX MPOLECYATbHUX MPaBOBiqHOCHH. HasBHICTE 00’ €KTa, IO Ma€ NeKiibKa (popM BU-
paXeHHS OJTHOYACHO, — TOJTI00 €KTa — y MeXaHi3Mi 3a0e31eueHHs MPaB JFOIMHHA B KPUMIHAITEHOMY
mporieci BitoOpakae 0COOTMBOCTI MEXaHi3My 3a0e3IeueHHs MpaB JIFOJAMHUA caMe B KPUMIiHAIb-
HO-TIPOIIECYATFHIX TTPABOBITHOCHHAX.
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([ninposcoruti cymanimapruil
VHigepcumem,)

PELEH3ISAA HA IMIIAPYUYHHUK
B.M. TEPTUIIHUKA TA 0. C. IEMIIYYEHKA
«ITPABHUYA JOTIOMOTA TA 3AXUCT Y KPUMIHAJIBHOMY TITPOLIECI»!

Ha cboronHi npaBHHYa AOMOMOTA € YK€ AKTYaJbHOIO Ta CBOE€YACHOI POOOTOIO, IO 3Y-
MOBJIFOETBCSI 3aBAaHHIM MOOYIOBH [IPAaBOBOT IEpKaBH, pealizallii B KpUMiHAIBHOMY CYJIOYHHCTBI
MIPUHIIMITY BEPXOBCHCTBA MPaBa Ta 3MarajibHOCTI CTOPIH, & TAKOXK HOBOTO MiIXOAY JO IHTAHb Ji-
SUTBHOCTI aJIBOKaTypH, peaizalii iHCTUTYTy MPaBHUYOI TOMIOMOTH Ta 3aXUCTy B KPHUMiHAIEHOMY
poreci.

3minu B Korerutyii Yipainu 2016 poky He 3a0e3meuniiy OamaHc MPUBATHUX 1 MyOIIYHIX
IHTEepeCiB, HE JIOJAHM IUIICHOCTI Ta CHCTEMHOCTI 3aCTOCYBaHHsI 1HCTUTYTY 3axucTy. [Ipobiema
peaizaiii IHCTUTYTY 3aXUCTy B KPHUMIHAIBHO-TIPOIIECYaIbHOMY JIOKa3yBaHHI € HE JIUIIe BKpai
aKTyaJIbHOIO, a i TAKOF0, 1[0 TIOTPeOyE HOBOTO BCEOIYHOTO Ta CUCTEMHOTO JIOCITIIKCHHSI.

HogitHiil migpyuHuk sBiase coboro (QyHIAMEHTAIbHYy HAyKOBY Ipalio, SKa ITiIrOTOB-
JICHa Ha OCHOBI HOBOro KpHMiHaJBHOTO MpolecyalbHOro Kojekcy YKpaiHH Ta Cy4acHOro CTa-
HYy 3aKOHOJABCTBA. Y Hill OOIpyHTOBaHI IUIIXHM BJOCKOHAJICHHS BHUKOHAHHS (DYHKII 3aXHCTy
Ta JIOCSITHEHHST METH KPUMIiHAJILHOTO [TPOBA/DKEHHS, a MPOIO3HUIIii aBTOpa 30aradyyoTh OPHIHIHY
HayKy HOBUMH 3HAHHSIMHU. Y TiAPYYHHUKY BCEOIUHO PO3MIAHYTO MpolieMy peaniszaiii iiei mpaso-
BOI feprkaBH y cdepi mpaBocyms. Lle HapdanbHe BUOAHHS, y SKOMY ITOPSI i3 PO3IVISIIIOM HAyKOBO-
FOPUIMYHHX TIPOOJIEM CTaBUTHCSI BUXOBHA MeTa — OpMYBaHHS BIIEBHEHOCTI (paxiBIIiB ITpaBa y BiJl-
JIAHOCTI 1/1esIM ICTHHH, 100pa, CIpaBeITUBOCTI i 3aKOHHOCTI.

[lig yac HamWCcaHHA MiIPyYHUKA BPAaXOBaHI MOJOKCHHS MIXHAPOTHHUX MIPABOBHX aKTIiB Ta
MepeIOBUI JTOCBIJ] poOOTH aJIBOKATIB, & TAKOXK MpPaKTHKa €BPONEHCHKOTO CyIy 3 MpaB JIOIWHU.
Ha ocHOBI BceOIYHOTO pO3IVIsiMy Ha3BaHUX MPOOJIEM BHECEHO MPOIO3UIIIT MO0 PO3BUTKY TEOPii
Y IPaKTUKH KPUMIHAJIBHOTO MTPOIECY Ta aIBOKATCHKOI AIsTHHOCTI.

ABTOpH PO3KPHUBAIOTH TEMY POOOTH 3 YpaxyBaHHSIM TOTO, IO B CY4aCHOMY KPHUMiHAIbHO-
My TpolLeci aJBOKAaT MOXe OpaTd y4acTh Yy KPUMiHAJIBbHOMY IPOBAKCHHI B TPHOX PI3HUX CTa-
Tycax: 1) K 3aXMCHHK Mi03PIOBAaHOT0, OOBHHYBAU€HOTO, 3aCY/UKEHOTO, BUIIPABIAHOTO, 0CO0H,
CTOCOBHO SIKOT Iepe10a4a€eThesl 3aCTOCYBaHHS IPUMYCOBUX 3aXOJ1iB MEMYHOTO UM BUXOBHOTO Xa-
paxTepy, a TAKOXK CTOCOBHO SIKOT Mepen0av4aeThes PO3MIIS] MUTAHHS PO BUIAYy iHO3EMHIM 1epxKa-
Bi (excTpanuuiio) (ct. 45 KpuMiHaibHOTO MPOLECYaIbHOTO KOIEKCY YKpaiHu); 2) Ik IpeACTaBHUK
MOTEPIILIIOTO, IIUBITFHOTO TI03MBaYa, IIMBUTHHOTO BiINOBIAa4a Ta TPETHO1 0c00H; 3) sIK MPaBHUIUI
MTOMIYHUK (FOPHCKOHCYJIBT) CBiZIKa. 3a3HAYAIOUH, IO JKOIHA 3 OKPECICHUX KOMIIETCHIIH Y KpHMi-
HAJIFHO-TIPOIIECYAIFHOMY IIpaBi Ie He OTpUMalia HaJIe)kKHE CHCTEMHE IOPUINYHE BU3HAYCHHS Ta
HaJIG)KHE PO3KPUTTS B HABYAJBHIN JIITEpaTypi, 110 3aKOH HE 3a0e3INCUMB HAJICKHY perlaMeHTa-
IiF0 SIK BUKOHAHHS (DYHKIIIT IPAaBHUYOT JIOTIOMOTH 3arajioM, a TaKOXK 3/IiHCHEHHs (DyHKIIIT 3aXHUCTY,
sIKa BHKJIMKA€ 0e31114 mpoOIieM 11010 3a0e3IMeYeHHs] HAIeKHOTO TPaBOCYIs, aBTOPH 3 ypaxyBaH-
HSIM CyYaCHHX HAyKOBUX POOIT i HOCATHEHb IOPUANYHOI IYMKH MMOJAIOTH HE JIMIIC HaBYAIbHUN
marepial, a i [iIiCHy CUCTeMY MPOTIO3UIIIH MO0 BIOCKOHAICHHS 3aKOHOJABCTBA Ta FOPUAUIHOI
MIPAKTUKN BUKOHAHHS (PyHKIIT 3aXUCTY.

! Teprumauk B. M. TlpaBHuya JomoMora Ta 3aXHCT y KPHMIHAJIBHOMY IIPOLECi: MiIPYYHHK / 3a 3ar. peil.
0. C. Hlemmyyenka. K.: Anepra, 2018. 446 c.
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HaykoBa HOBH3HA PO3BIIKH TIOJIATAE B TOMY, 1[0 aBTOPH TOCIIIOBHO PO3KPHBAIOTH (hOpPMHU
MPaBHIYOI TOMTOMOTH B KPIMiHAIEHOMY IIPOIIECi, 8 CaMe 3aXHCT, TPEACTAaBHUIITBO, KOHCYIHTATHB-
HY JIOTIOMOTY.

[{ikaBoro € MPOMO3HIlis, TOaHa Y BUDNISII KOHIENTYallbHOI MOJIeIi TIPaBOBOi HOPMH, IIIO
periiaMeHTy€e CTaTyC HOBOTO y4YacCHHMKa IMPOLECY, SKOTO MPOIOHYEThCS IMEHYBATH MPaBHUYHM
MOBIPEHUM, II[0JI0 HAJJAHHS HUM MPABHUYOI JOMIOMOTH CBIJIKY.

JlocuThb IpyHTOBHO PO3KPUTO MpodiemMy (opMyBaHHS IHCTUTYTY MPAaBO3aXHCHOTO PO3CIi-
JyBaHHSI CTOPOHOIO 3aXHUCTY, TEXHOJIOTIIO 3aXKCTY IMiJ] YaC MPOBAIKCHHS CIIAYUX [iif, MOBiIOM-
JICHHA TIPO Mi103py, OOpaHHs 3a001KHUX 3aXO/iB.

ABTOpaMH BIOCKOHAJICHO IMOHSATIHHUHI amapaTr MpaBOBOi HAayKH, PO3KPHUTO TaKi BaKIIH-
Bi IOPUINYHI Je(iHIIIT, SK «IPaBHAYA JOMOMOTay, «JIOKTPHUHA MPABHUYOI JOTIOMOTH», «(HOPMH
MPAaBHIYOI JOMOMOTH», «IOKTPUHA 3aXHCTY», «(PYHKIIS 3aXHCTY», «CTaTyC 3aXHCHHKa». CaMmy
JIOKTPUHY 3aXUCTy 30araueHo PO3KPHUTTSAM CHUCTEMH NMPHHIIUIIB, TOIVISIB, YSIBICHD, 1/1eH, KOH-
HENIid, FOPUIUYHUX HOPM Ta aKTiB iX TIIyMauyeHHS MIOJ0 CYTHOCTI i 3MICTYy 1HCTUTYTY 3aXHUCTY
Ta TEXHOJIOTIi HOTro 3aCTOCYBaHHS ITiJ] Yac 3[IHCHEHHS BCiX 0€3 BUHATKY CTallii KPUMIHAIBHOTO
CYIOUYHHCTBA.

VYce 11e B CyKyMHOCTI 30aradye IOpUINYHY HayKy Ta Ja€ MiJCTaBU BBAXKaTH POOOTY TaKOIO,
10 Ma€ HAyKOBY I[IHHICTh 1 MPaKTHYHE 3HAYCHHSI.

BucHoBku, mpono3unii it pekoMeHanii aBTOpiB PO3KPUBAIOTH NUIAXU PO3B’A3aHHS OJHi€T
3 HAWOIBII CKJIAJHUX MPOOIeM y Taiys3i IopucIpyaeHLii — 3a0e3neueHHs 3aXUCTy MpaBs 1 cBoOOA
JIFOJIMHU Ta CIIPABEIIMBOCTI MPABOCYIIS.

LlinkoM BiguyTHA MPaKTHYIHA 3HAYYIIICTH POOOTH, SIKa MOJAATA€E B IIOCTAHOBJICHHI Ta BUPI-
IICHHI MPUHIUIIOBUX TEOPETHYHHUX TPOOIEM SIK MIIIPYHTS i TeTepMiHAHTIB PO3IIMPEHHS Ta TI0-
DIHOJICHHST HAyKOBO-IOCII THUIIEKOT TISUTEHOCTI, YIOCKOHAICHHS H PO3IINPEHHS 3HAHB, pearizarlisl
SIKMX TTOBHMHHA IMO3UTHBHO MO3HAYMTHCH HA PE3yJIbTATUBHOCTI 3aCO0IB 1 METO/IB, IO BUKOPUCTO-
BYIOTHCS B pO3B’sI3aHHI 3aBJIaHb KPUMIHATBHOTO MTPOIIECY.

Omxe, minpy4yHuk «lIpaBHUYA JOTIOMOra Ta 3aXKUCT Y KPUMIHAILHOMY MPOIIECi», TATOTOB-
nennii akageMmikamMu B.M. Teprumankom Ta O.C. lllemirydeHKoM, € akTyaabHOI, TEOPETHYHO
i MIPaKTUYHO LIHHOK POOOTOI0, siIKa POOUTH BArOMUI BHECOK y PO3BUTOK MPAaBHUYOI HAYKH, MA€E
BaKIIMBE 3HAYCHHS JUIS BIIOCKOHAJIEHHS HABYAIBHOTO MPOIIECY IOPUINYHHUX BY3iB 3arajioMm i mif-
TOTOBKH MaricTpiB 3i cremianbHOCTi «IIpaBo» 30kpema, a TakoXK BiAMOBia€ BUMOTaM JI0 TaKOTO
poay poOiT Ta MoXke OyTH PEKOMEH/I0BaHa 10 BUIaHHS.
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