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YHEPEJUKEHICTD CJIIAYOTO CYAAL CYAY AK HIACTABA JJI51 BIABOAY
B KOHTEKCTI HPAKTHUKHU €BPOIIEMCBKOI'O CYAY 3 IIPAB JIIOAUHHU

CrarTs npucBsiue€Ha aHaNi3y NPOOJIEMHUX MHUTaHb IIiJl Yac 3aCTOCYBAaHHS 1HCTH-
TYTY B1JIBOJY Kpi3b IPU3MY €BPONEHUCHKUX CTaHAAPTIB 1 HOro peasnizauii y npaBoBiii
nivicHocri. [lpoaHanizoBaHo HU3KY pillleHb €BPONECHUCHKOTO Cydy 3 MpaB IIOIHMHU,
BHACIIJIOK 9OT0 C(HOPMYITFOBAIO KPUTEPIi, BIAMOBIIHO MO SKHAX CYII0, CIIAY4OTO
cyamio abo TMPOBAKECHHS, SIKE HUMH 3iHCHIOETHCS, MOKHA BH3HATH TAaKUM, IIO €
yrnepemKeHuM. 3po0JIeHO BUCHOBKH II0JI0 BCTAHOBJICHHS (DaKTy yIEepPEeIKEHOCTI i
HAasSBHOCTI «OOBHHYBAIILHOTO YXWIIY» CIIJTYOTO CYIIi, CYAy 3 MOMEHTY IMOpYIIeH-
Hsl HUIMH 3arajibHUX 3acaji KpUMiHaJIbHOTO MPOBaKEHHS a00 HEJOTPUMAaHHS BUMOT
MIPOIECYATBHOTO 3aKOHO/IABCTBA.

Knrwuosi cnosea: criouuii cyoos, cyo, ynepeoxceHicmo, 00 €KMUBHICMb KPUMi-
HAIbHORO NPOBAONCEHHS, De3CMOPOHHICMb, 3A2aNbHI 3ACA0U KPUMIHAIbHO20 NPO8a-
00ICenH s, NPABO HA 3AXUCM, NPe3YMNYis HeGUHYBAMOCT, 3MA2ANbHICIb CIOPIH.

Crarpsl TIOCBSIIIEHA aHAIN3Y MPOOIEMHBIX BOIIPOCOB IIPH NPHMEHEHUH HHCTH-
TyTa OTBOJA CKBO3b IPU3MY €BPOIEUCKUX CTAaHAAPTOB U €r0 pealu3aluu B IIPaBo-
BoH neficTBuTeNbHOCTU. [Ipoananu3upoBan psij pemeHuid EBponeiickoro cyaa mo
IpaBaM YeJIOBEeKa, B Pe3yJbTaTe uero copMyJupOBaHbl KPUTEPHH, B COOTBETCTBHH
C KOTOPBIMU CYyZAbIO, CIEACTBEHHOIO CYAbIO MM IIPOU3BOJICTBO, KOTOPOE UMM OCY-
LIECTBISAETCSI, MOKHO PU3HATH TAKUM, YTO SIBJISIETCS MPEAB3ATHIMU. ClieaHbl BBIBO-
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JIbl OTHOCUTEIILHO YCTaHOBJICHUS (DaKkTa MPEAB3ATOCTH U HAJTMUHUS «OOBUHHUTEIBHOTO
YKJIOHa» CJIEICTBEHHOTO CY/IbH, CY/IbH, @ UMEHHO C MOMEHTA HAPYIIICHUsI KMH OOIIIX
MPUHITUIIOB KPUMUHAIBHOTO MMPOW3BOJICTBA MIIM HECOOIIOCHHS TPeOOBaHUH TPO-
[IeCCyaIbHOTO 3aKOHOAATEIhCTRA.

Knroueesvie cnosa: cneocmeennviii cyobsi, cyo, NPeds3simocmp, 00beKmueHOCHb
V2ONI0BHO20 NPOU3BOOCMBA, OECNPUCMPACMHOCHb, 00WUe NPUHYURDLL V2OT08HO20
npou3800Ccmea, Npaso HA 3aujumy, npe3yMnyus HeUHOBHOCMU, COCMA3AMETbHOCb
CMOPOH.

This article is sanctified to the analysis of problem questions at application of
institute of challenge through the prism of European standards and his realization
in legal reality. The row of decisions of the European Court of Human Rights have
been analyzed, as a result of which criteria have been formulated according to which
the judge, the investigating judge or the procedure which they carry out, can be
recognized as being biased. Conclusions are drawn regarding the establishment of the
fact of prejudice and the presence of the «accusatory bias» of the investigating judge,
the judge, namely from the moment they violated the general principles of criminal
production or the failure to comply with the requirements of procedural legislation.

Key words: investigative judge, court, prejudice, objectivity of criminal
proceedings, impartiality, general principles of criminal implementation, right to
defense, presumption of innocence, adversarial nature of the parties.

Beryn. 3rigHo 31 cr. 2 KpuMiHaibHOTO MpoliecyanbHOTo Kojekey Ykpaiam (mami — KITK
VYkpainu), OHUM 13 3aBIaHb KPUMIHAIBHOTO MPOBA/DKCHHS € 3aCTOCYBaHHS HAJIEKHOI MPaBOBOI
MIPOIIEYPH JIO KOKHOTO YYaCHUKa KPUMiHAIBHOTO MPOoBapKeHHS [ 1].

ToMy moTpiOHO HAroJOCHTH, IO JUIs peaiizalii 1bOro 3aBIaHHS ICTOTHE 3HAUCHHS Mae
3a0e3MeueHHs] He3aJIeKHOCT1, 00’ €KTUBHOCTI i HEyNepeKeHOCTI PO ECiHNX yIaCHUKIB KpHUMi-
HAJBHOTO MPOBA/KEHHS, 30KpeMa CIiIYUX CY[IIB 1 CYIIiB, aJpke caMme 11 0Co0u 311HCHIOIOTh, TaK
O MOBUTH, «IIpOLIeCyajbHEe KEPIBHUIITBO» 3a TOTPUMAaHHSIM IPaBOBOI MPOIETypH, BCTAHOBIEHOT
KIIK Ykpainy, mig gyac po3misay KIONOTaHb, CKapr, 3asB TOLIO.

Bapro Bim3HauwTH, 0 B HAyIl BKE PO3MISAAIHCH NICBHI aCIICKTH MEXaHi3My BinBomy (ca-
MOBIiIBOAY). 30KpeMa, OKpeMi MUTaHHsI OPYIICHOT poOIeMu po3nIsiaaiy B npansx B. 3agepaxo,
X. Mawmenosa, B. ®enopin, O. AHydpieBa Ta neski iHmm aBropu. [IpoTe TeopeTHKO-NPaBOBOTO
JIOCITI/PKEHHSI TOCTABIICHUX Y IIiil CTATTI MUTaHb JOTETep 3/1HCHEHO He OyIIo.

[Topsia 13 TIM TOCITIPKEHHSI CY0BOT MPAKTHKH TTOKA3aJI0, 0 BHACIIIOK HEBPETYIbOBAHO-
CTi Ha 3aKOHOJABUYOMY PiBHI OKpEMHX MHUTAaHb MEXaHi3My IMPABOBOTO PETYNIOBAHHS BiABOAY (ca-
MOBIJIBOAY ), HOTO KPUTEPIiB, a TAKOXK BiACYTHOCTI B HAYI[l TEOPETUYHOTO OCMUCIICHHS IEBHUX 00-
CTaBHH, SIKi BUKIIIOUAIOTh Y4aCTh Cy/Jli, CIIAYOT0 Cy[/Ii B KpUMIHATILHOMY MTPOBAIXKEHHI, BUHUKAE
HHU3Ka Mpo0sIeM Mij yac peanizaiii X NOJI0KEeHb Ha MPaKTUII.

IMocTranoBka 3aBaanHs1. METOIO CTATTI € aHAJI3 TAKOI MACTaBH JIsl BIIBOY CIIAYOTO CY/I-
Ii, CyIIi, sIK HasBHICTh OOCTaBUH, SIKi BUKIMKAIOTh CYMHIB y HOTO HeynepemkeHocTi (. 4 4. 1
c1. 75 KIIK Ykpainu), i BCTAHOBIICHHS 03HAK «YIEPEIKEHOCTI» 3 OIVISTY Ha TOPYIICHHS CJTITIAM
CYIICIO, CYIICIO 3aTalbHUX 3aCal KPUMIHAJIBHOTO TIPOBAKCHHS.

PesyabraTn pociigkenHsi. [lepBUHHUM NMUTAHHSIM y BH3HAYCHHI B JisIX CJITYOTO CYJIII,
CyIi IPOIIeCyaIbHNX O3HAK /IS 3acTocyBaHHA I1. 4 4. 1 cT. 75 KIIK Ykpainu sk miacraBu s Bif-
BOJIY € BCTAHOBJICHHS HOPMATUBHOI A(IHIII] MOHATTS «yNEPEIKCHICTEY.

BigmiTumo, 110 MOJOXKEHHS IOJAO 00 €KTHBHOCTI I HEYMEPEeIKEHOCTI Cydy 3akpiIlIeHi
B paTH(iKoBaHUX YKpaATHOIO MIKHAPOIHO-TIPABOBUX aKTax 3 MPaB JIIOIMHHU, 30KpeMa B MikHapo/I-
HOMY IaKTi PO FPOMAITHCHKI 1 TOMITHYHI TipaBa Bix 16 rpyaus 1966 poky (ct. 14) [2] 1 Konsenuii
PO 3aXHUCT IMPAaB JIFOJIMHU | OCHOBOIOIIOXKHUX cBoOO Bix 4 mucromana 1950 poky (ct. 6) (mami —
Kousentiisn) [3].
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V. 11 posniny 2 Pekomenaauii CM/Rec (2010) 12 Komitery Minictpis Panu €Bpomu aep-
yKaBaM-4JIEHaM I0JI0 CY/IiB: HE3aJIeXKHICTh, €PEeKTUBHICTh Ta 0008’ s13ku Bij 17.11.2010, sixa mpu-
WHsITa HA BUKOHAHHS CT. 6 KOHBEHIIIT PO 3aXUCT MpaB Ta OCHOBOIOJIOKHUX CBOOOJ, 3a3HAYCHO,
10 30BHIIITHS HE3aIEKHICTh HE € IIPEPOTaTHBOIO UM MIPUBLICEM, HAJAaHUM JUTS 33I0BOJICHHS BIIAC-
HUX 1HTepeciB cyaiB. BoHa HajaeThCcs B iHTEpecax BEPXOBEHCTBA IpaBa Ta 0Ci0, SKi OYIKYHOTh
HEYIIepe/PKEHOTO MpaBocyis. HezanekHICTh CYIIIB BAPTO PO3YMITH SIK TapaHTIIO0 CBOOOIH, TOBa-
TH JI0 TIpaB JIIOMUHA W HEYNepeHKEHOTO 3aCTOCYBaHH TpaBa. HeymepepkeHicTh 1 He3aleKHICTh
CYAZIiB € HEOOXITHUMH IS TAPaHTYBAaHHS PIBHOCTI CTOPIH mepex cyaom [4].

Pa3oM i3 TUM y 5KOTHOMY HOPMATHBHO-IIPABOBOMY aKTi HE MIiCTHTHCS] BU3HAUCHHS TIOHSTTS
«yTEPEeIPKEHICThY, BIIMOBIAHO 10 MPAKTHKH €BpoMNeichkoro cyny 3 npas groaunu (gami — €CILI
a6o Cyn), «ymnepemKeHICThY PO3IISAAEThCS K CKJIAJOBa YaCTUHA MOHSATTS «O€3CTOPOHHICTHY
Cyay.

VY TirymauHOMY CIIOBHUKY YKPaiHCHKOI MOBH CIIOBO «YIICPEIKEHICTE) O3HAYa€ HETAaTUBHY,
HECTIPABENTUBY TYMKY, sIKa CKJIQTA€ThCS IIOA0 KOTO-, YOTO-HeOyAb Harepen, i MoB’s3aHe 3 Heto
BIJIMOBIJIHE CTaBICHHS [5, ¢. 457]. Ha Hamry qyMKy, i3 IbOTO BU3HAUEHHS MOXKHA BHJILTUTH 00 €K-
THBHY CTOPOHY «YIIEPEPKEHOCTI» CIIITIOTO CYIUII, CY/II, SKa MOJIsATae B JNisgXx a0 0e3MisiTbHOCTI,
10 CBiYaTh PO HETAaTUBHE W HECTIPABEIJIMBE CTABJICHHS CJIITYOTO CYII, CYIIi 10 OCOOH.

3apaau crpaBeIMBOCTI BApTO BKa3aTH, N0 YUCICHHUMH € CUTYyallii, KOJIM Ta YM 1HIIA Jis
IpsAMO He 3a00pOHEHA 3aKOHOM, aJle € PU3UK TAKOTO CIIPUHHSATTS 0c000I0 i, BiAIOBIAHO, (hOpMY-
BaHHS BPA)XCHHS, SKe MipuBaigo O 10Bipy 0 cydy. 30KpemMa, BKa3aHUMH 0OCTaBUHAMHU MOXYTb
OyTH HE3aKOHHI Ai1 CI1TY0T0 CYII, CY[Al i 4ac po3IIIsidy CIIPaBH, iIrHOPYBaHHS 3aKOHHUX BUMOT
CTOPOHU, CTBOPEHHSI MEPEIIKO ISl peaizallil mpoecyaabHUX MpaB, HePiBHE CTABICHHS 10 CTO-
piH, HETAaKTOBHA TIOBEAIHKA CITIAYOTO CY/I, CYIIl, IO CBIAYUTH MPO Te, IO i YIEPEIKEHICTIO
CYIy JOULIBHO PO3YMITH HOTO CXMIIBHICTD PUIMATH TTO3UIIIIO IEBHUX YYACHUKIB TIPOIIECY.

BonHouac, oCKiTbKH MPAKTUYHO HEMOXKIIMBO MEPETYUTH BCl (JOPMH TIOPYIICHb 3aKOHY Ta
HOPM €THKH, IIe ITOJIOKCHHS He MOKe OyTH c(pOpMYIhOBAaHO 1HAKIIE, HIK Y 3araJibHUX TepPMiHaX,
SIKi BKa3yIOTh HAa HEKOPEKTHY TOBEIIHKY CYIIi, He KOHKpETH3yIouH ii. J[0 (pakTHUHNX MOpYyIICHb
i€l HOPMH HAJISKATh MOPYILICHHS 3aKOHY a00 €THYHHX CTAHAAPTIB, SKUX MAIOTh JOTPUMYBATUCh
CyIIi.

Oco0nuBy yBary BapTo 3BEpHYTH Ha MiAXiJ JEsIKUX HAYKOBLIB, 5IKi AK CKJIAZOBUN €JIEMEHT
JI0 3MiCTy TepMiHa «00’€KTHBHICTh yYaCHHKa KPUMIHAJIbHOTO MPOBAKEHHS» 3apaxOBYIOTh Ta-
KOXK «KOMITCTEHTHICThY». Tak, B. ®emopiH min «KOMIIETEHTHICTIO» pO3yMi€ BMijie i KBamiikoBaHe
BHUKOHAHHSI 0COOO0 MOKJIAJICHUX Ha Hei myOnivyHux 000B’s3KiB. KOMIETEHTHICTh Ma€e Ie OHe
3Ha4YeHHs. «KOMITETCHTHUI» HE TIJIbKU «3HA€, 0013HAHWUMN, aBTOPUTETHUN Y SKIH-HEOY/Ib ramy3iy,
a  «BOJIO/i€ KOMIIETEHITI€10, KOJIOM MIEBHUX ITOBHOBAKEHBY.

Po3misi; KOMIIETEHTHOCTI SIK OJTHOTO 31 CKJIaJHUKIB 00’ €KTHBHOCTI y4aCHHUKa KpUMiHAJb-
HOTO TIPOBAKCHHSI aBTOpP 0OYMOBITIOBaB TAKUMH OOCTaBHHAMH: 1) HEKOMIIETCHTHICTh Y4acHUKa
KPUMIHAJIBHOTO MIPOBAPKCHHSI HEMHHYUE TSATHE OJHOOIYHICTD y AOCHIIKEHHI 0OCTaBUH CIIPaBU.
HenocraTHst KOMIETECHTHICTh YUaCHUKIB KPUMIHAIBHOTO CY/JOYNHCTBA OOYMOBITIOE HEMUHYUI yITy-
LICHHS 3/1iCHIOBAHOTO HUMH JIOBEJCHHS: HEBHSBICHHS BRXKJIMBHX JJIs CIIpaBH 00CTaBUH abo iX
ITHOpPYBaHH, @ TAKOXK HEMPABIIbHY OIIHKY. [HIIMMU CIIOBaMH, BiICYTHICTh 3HaHb TATHE 32 COOOI0
YIHEPEKEHICTh 1 Malke aOCONIOTHY BIPOTIIHICT «Ipei(y» B OOBHHYBaJIbHUI a00 BUIIPABIY-
BaJIbHUW YXWJI; 2) HEKOMIICTCHTHICTh, TAKOX SIK HEOO €KTUBHICTH 1 YIEpe/HKEHICTh, € XapaKTe-
PHUCTHKOIO 0COOMCTOCTI KOHKPETHOTO yYaCHHKA KPUMIHAIBHOTO CYIOYHMHCTBA H Mae 0COOMCTIC-
HuM xapakrep [6, c. 17-18].

Bapro moromuTuck 3 yKazaHUM TBEPKEHHSM, ajpKe, Ha Halll MOTJISJI, 3BEJICHHS 3MiCTy
TepMiHa «YIMEPEHKEHICThY JIUIIE JIO YyTTEBO-EMOIIHHOI cepr 0coO0HM Cliauoro Cyami, Cyaai
MiJ 9ac JOCHIiPKEHHS] 00CTaBUH KPHUMIHAJIBHOTO MPOBAKCHHS € HEOOIPYHTOBAHHUM, TaK SIK IIs
KaTeropisi Moke OyTH 3aCTOCOBaHa He JIUIIe Oe3M0CePEeTHBO 10 0Ci0, SIKi 3AIHCHIOITH IPOLEeCy-
aJbHY HisUIBHICTB, a i J0 camoi AisMIBbHOCTI (Mpolecy), U0 Ma€e 3A1HCHIOBATHCh y CYBOPiH Bij-
MOBITHOCTI JT0 3aKOHY, Ta i1 pe3ybTaTiB, a caMe HACHIAKIB y BUIVISAI MMOPYIICHUX TIPaB, CBOOOA
Ta IHTEPECIB.
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OTxe, BBAXAaEMO 3a MOTPiOHE 3YMUHUTUCSA HA 3a3HAYCHOMY i BHCIIOBUTH CBOIO AYMKY
3 TIPUBOJYy BCTAHOBJIEHHsSI KOHKPETHUX il a00 Oe3misIbHOCTI, Ki CTAHOBUTHMYTb 00’ €KTUBHY
CTOPOHY «YIEPEIKEHOCTI».

Tak, He aKIEHTYIOYH yBary Ha €THMOJIOTIYHHX OCOOIHMBOCTSIX MOHSATTS «YIEPEIKECHICTE
1 BIATIHKaX HOTO PO3yMiHHS 3aJICXKHO BiJl chepr HAyKOBOTO HAMPSMY, 30CEPEAUMOCS Ha TOMY,
IO 3aKPIIJICHHS 3aKOHOAaBIeM y 4. 4. 5 1 6 c1. 9 KIIK Vkpainu nosoxkeHb, 0 KpUMiHATIbHE
TpollecyaTbHe 3aKOHOIABCTBO YKPATHM 3aCTOCOBYETHCS 3 ypaxyBaHHsaM npaktuku €CIJI, a y Bu-
nazakax, ko nonoxenHs KIIK Ykpaian He perymoioTs a0 HEOTHO3HAYHO PEryIIOI0Th MHUTAHHS
KPUMiHAJIFHOTO MPOBAKEHHS, 3aCTOCOBYIOThCA 3araibHi 3acad KPUMIHAJIBHOTO MPOBAKCHHS,
BusHaueHi 4. 1 ct. 7 KIIK Vkpainu, Ha Haml nomis/, Ja€ MHUPOKI MOXKIMBOCTI JUIsl BCTAHOBJICH-
HSl B KOHKPETHUX JisX (0e3AisTbHOCTI) CIIITYOT0 CY/i, Cyaai 0OCTaBHH, AKi BUKIMKAIOTh CyMHIB
y #ioro HeymnepemkeHocTi [ 1].

Busnaueni B ctr. 7 KIIK Ykpainu 3arambHi 3acamy KPHEMiHAJIEHOTO MPOBAKCHHS, SKAM
MTOBHHHI BIJMOBIATH 3MiCT 1 (hopMa BChOTO KPUMIHAJIBHOTO MPOBA/KCHHS, MTepe10a4atoTh JTOTPH-
MaHHS CJTiT9UM CYIICI0, CYAICI0, 30KpeMa, BEpXOBEHCTBA MPaBa, 3aKOHHOCTI, IPE3yMIIIIii HEBUHY-
BaTOCTI ¥ 3a0e3IeueHHs IOBEICHOCTI BUHHM, 3a0€3IICUCHHS ITpaBa Ha 3aXUCT, 3MarajibHOCTI CTOPIH
1 cBOOOZM B TIOJIaHHI HUMH CYIy CBOIX JIOKa3iB 1 B JIOBEJACHHI MEpe/ CYIOM iX MEePEKOHIUBOCTI,
3a0e3MeueHHsI IpaBa Ha OCKap)KEHHS MPOIECYyaTbHUX PIIIeHb, il 4n Oe31isTbHOCTI, @ TAKOXK Mpa-
Ba HA PO3YMHICTb CTPOKIB KPHMIHAJIBHOTO MTPOBAHKCHHS.

Bignosigno no ycranenoi npaktuku €CILJ, icHyBaHHS O€3CTOpOHHOCTI A Iineit m. 1
cT. 6 KoHBeH1ii Mae BCTAaHOBIIOBATUCS 3TiHO 3 (a) Cy0’€KTUBHUM KPUTEPIEM, YpaxyBaBILH OCO-
OMCTI MepeKOHAHHS Ta MOBEIIHKY KOHKPETHOTO CyAJli, TOOTO YM MaB CY[s OCOOUCTY yrepexKe-
HiCTh 200 9 OyB BiH 00 €KTHBHHUM Y Il cripaBi, Ta (0) 00 €KTUBHUM KPUTEPIEM, IHIIIMMHU CIIOBa-
MU, IIUIIXOM YCTaHOBJICHHS TOTO, UM 3a0e3IeuyBaB caM Cy[ 1 Cepel IHIINX acIeKTiB HOTro CKIIam
JIOCTaTHI TapaHTii JJIsl TOTO, 00 BUKITFOYUTH Oylb-SIKUH OOIPYHTOBaHHN CYMHIB y HOTO 0e3CTO-
pOHHOCTI (pinreHHs y cripaBax «Delt mpotu ABCTpii», 3asBa Ne 14396/88 Bin 24 nrotoro 1993 poky,
. 1. 28 1 30).

[epmmm pimenasm €CILUI ctocoBHO YKpaiHH, B SKOMY BHPIIIyBaJOCh MUTAHHS IIOAO
0e3CTOpOHHOCTI cyny, Oyio pimeHHst 1o crpasi «binyxa npotu Ykpainmy», 3asBa Ne 33949/02,
Bin 9 mucronaga 2006 poky, B sikomy CynoM KOHCTATOBAaHO BiJICYTHICTH O€3CTOPOHHOCTI CyIy
3a 00’ eKTUBHUM KpuTepieM. CTOCOBHO cy0’€eKTUBHOTO KpuTepito CyaoM 3a3HaueHo, 110 0COOHCTa
0E3CTOPOHHICT Cy[y MPE3IOMYEThCS, MMOKU HE HAJAHO JI0Ka3iB MpoTuiiekHoro (m. 50 pileHH:)
[7].

[Ipote B pimenHi «Onekcanap Bomkos npotu Ykpainny, 3asBa Ne 21722/11, Bin 27 TpaBHsS
2013 poky, €CILI 3a3Ha4mB, 1m0 MK Cy0’ €KTHBHOIO Ta 00’ €KTUBHOK OE3CTOPOHHICTIO HE i1CHYE
0e33anepedHoro po3MeKyBaHHs, OCKIJIBKH MOBEJIHKA CYI/Il HE TITBKH MOXKE BUKIIMKATH 00’ €KTHB-
Hi TOOOIOBAaHHS MO0 HOTO 6E3CTOPOHHOCTI, HAa JYMKY CTOPOHHBOTO CIIOCTepirada (00’ €KTHUBHUH
KpHUTepiit), a it Moxe OyTH OB s3aHa 3 MUTaHHAM HOro 200 11 0COOUCTHUX MepeKOHAHb (Cy0’ €KTUB-
HUH kputepiit). OTxe, y AesIKMX BUMAJKaX, KOJIU JOKa3U AJISl CIPOCTYBAHHS MPE3yMIILil Cy0 eK-
THUBHOI 0€3CTOPOHHOCTI CYJI/Ii OTPUMATH CKJIAJHO, JOJATKOBY rapaHTii0 HAJACTh BUMOTA 00’ €KTHB-
HOT 0€3CTOPOHHOCTI. Y LIbOMY CTOCYHKY HaBiTh BUIVISAJl Ma€ ME€BHY BaXKJIUBICTb, IHIIUMH CIOBaMH,
«Mae He JIUIIE 3MIHCHIOBATUCS TIPABOCYIs, IIe Mae OYTH BUIHO, 110 BOHO 3IIHCHIOETHCS). AJKe
HIETHCS TIPO TOBIPY, SIKY B IEMOKPATHIHOMY CYCHITBCTBI CyAM IOBUHHI BCEISTH B TPOMAICHKICTB.
HacamkiHenp KOHIIETIIIT He3aJIe)KHOCT] i 00 €KTHBHOI 0€3CTOPOHHOCTI TICHO OB’ SI3aHI MiX CO-
0010 Ta 3aJICXKHO BiJl 00CTAaBUH MOXKYTh BUMAraT CIIbHOTO po3rsiny [8].

Binrak nuTaHHs 110JI0 HASBHOCTI B JAisIX CIITYOTO CYUIL, CYIJIi «YHEPEIKEHOCTI» BapTO
pO3MIAAaTH 3 OISy Ha MOPYIISHHS HUM 3arajbHUX 3acajl KPUMIHAJIBHOTO MPOBAKEHHS KPi3h
npusmy npakruku €CITILL

Moo mopyuieHHs1 3acajgu Mpe3yMiuii HeBUHYBATOCTI ii 3a0e3neyeHHs] 10BeAEHOCTI
BUHU. BinnosigHo 10 4. 4. 1, 5 ct. 17 KIIK Ykpainu, oco0a BBaKa€ThCsi HEBUHYBATOIO B yUMHEHHI
KPUMIiHAIEHOTO MPABOIOPYIICHHS i HE MOXe OyTH ImilaHa KpUMiHATEHOMY MOKapaHHIO, JOKH il
BHHY He Oyze NoBeleHO B mopsiky, nmepeabadenomy KIIK Vipainw, i BcTaHOBICHO OOBHHYBAIb-
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HUM BHPOKOM CYAy, 1110 HaOpaB 3akoHHOI cunu. IToBomxeHHs 3 000010, BUHA SKOi B yYHMHEHHI
KPUMIHAJILHOTO MPaBOMOPYLICHHSI HE BCTAHOBJIEHa OOBHMHYBAJIBHUM BHPOKOM Cyy, 1[0 HaOpaB
3aKOHHOT CHUJIM, Ma€ BiJIIOBIIaTH MOBOJKEHHIO 3 HEBUHYBaTo10 0co0oto [1].

Haramaemo, 110 mpe3yMITIisi HEBUHYBATOCTI BijoOpaskae mpaBo 0cobw, sika GopmMaabHO 00-
BHUHYBa4YCHA B YUMHEHHI KPUMIHAJIBLHOTO MTPABOIIOPYIICHHS, HAa HE3AJICKHUH 1 O€3CTOpOHHIH Cy,
OCKUTBKY MPHUHIIAT TPE3yMITIii HEBUHYBATOCTI € OJTHUM 13 €IIEMEHTIB CIIPABEUIMBOTO CYITOBOTO
posmsiny. KpiM Toro, Ais II-OTO MPHUHIHITY PO3MOBCIOMKYETHCS Ha BCE KPUMiHAJIBHE TIPOBAIKCH-
Hsl, HE3aJIC)KHO BiJI Pe3yJIbTATIB PO3CIIiTyBaHHs, 4 HE TIJIbKK HA 9ac CYIOBOTO PO3TIISY.

VY 1. m. 47, 48 pimenns €CILI y cnpasi «/loxenko npotu Ykpainmy», 3assa Ne 36650/03,
Bif 12 kBiTHs 2012 poKy, 3a3HAUCHO: «... MyHKT 2 cTarTi 6 KonBeHwii y 11 BiAMOBITHOMY acHeKTi
CIPSMOBAHUI Ha 3am00IraHHS HEraTUBHOMY BIUIMBY Ha CIPaBEAJUBHUI CYNOBUH PO3ITISA KpUMi-
HaJBbHOI CIIpaBH YIEPEIKEHUX 3asB, 3pOOJCHUX Y TICHOMY 3B’S3KY 3 LIUM CYJOBUM PO3IJISIOM.
[IpaBo Ha Mpe3yMIIIiI0 HEBHHYBATOCTI, 3aKpiIUIeHe Y MyHKTI 2 cTaTTi 6 KoHBeHIIii, € oqHUM 3 ele-
MEHTIB CIIPaBEIITUBOTO CYIOBOTO PO3IIISAY KPUMIHAIBHOI CIIPaBH, SIKUH BUMAraceThCsl BilIIIOBITHO
no myHKTy 1 1ief sk crarti. [IpaBo Ha Mpe3yMInit0 HEBUHYBATOCTI 3a00pOHSE TIepeayacHe BH-
PaKEHHS CaMHUM CYAOM JyMKH TIPO Te, IO «TOH, KOT0 OOBHHYBaueHO y BUMHEHHI KPHMiHAJIBFHO-
TO MPaBOTIOPYIICHHS», € BUHHUM, JI0 TOTO, SIK II¢ OyJI0 JOBEICHO BiINOBIAHO 1O 3aKOHY CaMHM
cymoM. lle mpaBo Takok OXOIUTIOE 3asBU IHIIMX JIEP’KAaBHUX MOCAIOBUX OCI0 MIONO KpUMiHAb-
HOTO PO3CHiTyBaHHS, SIKi 320X04yIOTh TPOMAJCHKICTh BBaXKATH IT1103PIOBAHOTO BUHHUM 1 ITepeay-
I0Th OLIHI (PAKTIB KOMIETCHTHUM CYAOBUM OpraHoM. J[OCTaTHbO MaTH HaBiTh 3a BiJICYTHOCTI
Oyab-skoro (hopMallbHOTO BUCHOBKY IE€BHI MiJICTaBU MPHUITYCKATH, IO CyA abo mocaaoBa ocoda
BBa)Ka€ OOBMHYBau€HOro BUHHUM. CIIiJi IPUHIUIIOBO PO3PI3HATH MOBIIOMIIEHHS PO TeE, IO KO-
TOCh IIPOCTO ITiJO3PIOIOTH Y BANHEHHI 3JI0YMHY, Ta YiTKY 3asBYy PO Te, 0 0c00a BUMHUIIA 3JI0YHH,
3po0JIeHy 3a BiICYTHOCTI OCTaTOYHOTO BUPOKY. Cy/I HEOJHOPA30BO MiAKPECIIOBAB BAYKIUBICTD J10-
0opy MOCaIOBUMHU 0COOAaMU CIIiB Y CBOIX BHCTYTIAX, SKIO BOHH ONPIITIONHIOIOTH CBOI 3asBH IIIE
710 CYZI0OBOTO PO3MIISIAY CIIPAaBH Ta BU3HAHHS 0COOM BUHHOIO Y BAMHEHHI TIEBHOTO 3JI0YHHY ...» [9].

3rizro 3 m. 71 pimenHs mo cmpaBi «MwupoHeHKO 1 MapTeHKo TpoTH YKpaiHm»,
3asBa Ne 4785/02, Bix 10 6epesns 2010 poky, «... yxBanoro Bif 17 cepmust 2000 poky cyaas b.
MOBEpHYB KpUMiHaJbHY cripaBy ctocoBHO T. 1 K. Ha mogaTkoBe po3citiiyBaHHs, BUCTIOBUBIIH JTyM-
KY, 1110 3a3Ha4€Hi BUIIE MiJCY/JH] 1 3asIBHUKH BIAIHUCA 10 BUMaraHus i ue ¢akrt He OyB po3ciimy-
BaHHU TIPABOOXOPOHHUMH opraHamu. Taki (pOpMyITFOBaHHs B HOTO yXBalli SIK, HAIPUKIIAI, TIPO TE,
IO «OCKUIBKH B IX JisIX BOAYAETHCS CIIIBYYaCTh B CKOEHHI OUTBII TSHKKOTO 3TI0YMHY — BUMAraHHs
(muB. 1. 9 BUIIE), MOTJIM BUKJIMKATH OOIPYHTOBaHI IOOOKBAHHS, 10 Y ¢yl b. yxe copmyBanacs
JlyMKa IPO BUHY 3asBHUKIB 1 [0 I1e MOYKE MTO3HAYUTHCS Ha HOro O€3CTOPOHHOCTI B pa3i MOBTOPHO-
T'O HalpaBJICHHS HOMY MarepialiB Ii€i cripaBu st po3rsiay. OTxe, Ha gymMKy Cyumy, modoroBaH-
Hs 3asBHUKIB I0JI0 HEOE3CTOPOHHOCTI cymili b. MoxkHA BBaXKaTh 00’ €KTHBHO OOTPYHTOBAaHUMH.
Jlo ToTO X, PO3MIAAAIOUN anesAIil 3asBHUKIB, CY[JH BUIINX PiBHIB MPOIrHOPYBAIN IXHI JOBOIH
3 11bOro npuBoxay ...» [10].

BignoBiaHo, SIK IEMOHCTpY€e HaBeACHUH BuUIle Npukiaaj i3 npaktuku €CIL gominsHuM €
TBEPIKEHHS, 110 Oyb-AKe MOPYILICHHS NPe3yMIILii HEBUHYBATOCTI CIIAYUM CYAJEI0, CYAJICIO, SKE
TIOJISITa€ B BUCIIOBIIIOBAHHSX 1110JI0 BUHYBATOCTI OCOOH, TBEPIKEHHAX MTPO BUMHEHHS HEIO IEBHOTO
IISTHHSL Ta HaBiTh Y BHIUMIH «CIIOBECHIN arpeciiy, sika SBHO CYIEepEeUnTh MmojokeHHsM Komekcy
CYIUTIBCHKOT €THKH, SIK T Yac CYIOBOTO PO3IVISTY, Tak 1 B HehopMallbHIA 0OCTAHOBIII ITiJ| Jac
CIUIKYBaHHS 3 YIaCHUKaMH KPUMIHAJIbHOTO MIPOBAKEHHS Ta/ab0 rpOMaJIChKICTIO, € 00CTaBUHOIO,
sIKa BUKJIMKA€ CYMHIB Y MOTO HEyIEPEIKEHOCT1 , BIAMOBIHO, € MiICTABOIO IS BiIBOY TaKOTO
CJIITYOTO CY/I, CYIII.

lono mopymeHHs 3acaja 3a0e3nedeHHs MPaBa Ha 3aXHCT i 3MaraJbHOCTI CTOpPIH i
cB00OIM B MOJAHHI HUMHU CY1Y CBOIiX J0Ka3iB i B /I0BeJeHHI mepeja cyIoM iX nepeKoHJIUBO-
cTi. L{iKoM JIoTiYHO, 10 MopsA[ 13 3a0e3MeYeHHsIM 3acalu 3a0e3MeueHHs paBa Ha 3aXUCT BapTo
pO3MIAAaTH MOPYLICHHS CIITYUM CYAJEI0, CY/IEI0 Takoi 3acaau KpUMiHAJIbHOTO MPOBAHKEHHS,
SIK 3MaralibHICTh CTOPIH 1 CBOOO/A B ITOJIaHHI CY/ly CBOIX JIOKa3iB 1 B JJOBEJIEHHI TIEPE]] CYJIOM iX
MEPEKOHIIMBOCTI, a/pKe CT. 11 3aranpHol JAekiapallii npae JIOIWHA 1 TpoMaasHuHA Bif 10 rpyaHs
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1948 poky mporoJoIeHo, 0 KOKHA JIOUHA, OOBHHYBaYeHa B YYMHEHHI 3JI0YMHY, Ma€ MPaBO
BBa)KAaTHCsl HCBHUHHOIO JIOTH, MOKU ii BUHYBAaTiCTh HE Oyle BCTAHOBICHA B 3aKOHHOMY IMOPSIKY
[UISIXOM HIPHITIONHOTO CYJJOBOTO PO3IIISY, ITiJT 9ac sIKOTO 1if 32a0e31eUyI0Th YCi MOXKIHBOCTI JIJIsI 3a-
xucty [11].

Haramgaemo, 1m0 3acTOCyBaHHSI «yCiX MOXIIUBOCTEH» IS 3aXHCTy Iependavac MpUHIIAI
«PIBHOCTI MOXKIIUBOCTEW, 3T1JTHO 3 SIKUM KOYKHA CTOPOHA ITiJ] Yac PO3IJIsLy CIIPaBU IIOBUHHA MaTH
PpiBHI MOXJIMBOCTI (pimeHHs 1o crpasi «Doydep npotu Opaniii», 3assa Ne 22209/93, Bin 18 Oe-
pesus 1997 poxky, . 34).

€CIUI y pinieHHSIX HEOJHOPA30BO 3ayBa)KyBaB, 10 MIl. «b» M. 3 c¢T. 6 KoHBeHIlii rapanTye
OOBHHYBAYEHOMY «MaTH 4ac 1 MOXKJIMBOCTI, HEOOX1THI AT MiITOTOBKK CBOTO 3aXMCTY», a LI¢ 03-
Hayae, 110 TakKa IIi[rT0TOBKA OXOILTIOE BCE, 10 € «HEOOXITHUMY IS iATOTOBKH PO3INISAY CIPaBH
cynoM (pimenus o cipasi «Kopues 1 Kaprienko nmpotu Ykpainuy, 3assa Ne 17444/04, Big 21 xoBT-
Ha 2010 poky).

He MeH1I imrocTpaTHBHUM TIPUKJIIAIOM 1€l TIO3HUIIIT € pilieHHs Mo crpasi «JlyuaHiHOBa ITPo-
TH YKpaiHmy, 3asBa Ne 16347/02, Bin 9 BepecHs 2011 poky, B sikomy €CILJI 3a3nauuB: «Y oMy
koHTeKCcTI Cyn moBTOpIOE, 1m0 cTaTTs 6 KoHBEHIIT y mijloMy rapanTye oOBHHYBa4€HOMY TPABO
Ha e(peKTHBHY yd4acTh y KPHUMiHAJIBLHOMY MPOBaJUKEeHHI (pimeHHs mo crpasi «Poy i1 JleBic npoTu
Cnonyuaenoro Kopomieray, 3asBa Ne 28901/95, Bix 16.02.2000 poxky, m. 60). 3oxpema, 0OBHHY-
BAUYCHUII MOBUHEH MaTH MOKIIMBICTh OPraHi3yBaTH CBil 3aXUCT HAJICKHIM YHHOM 1 0e3 00MeKeHb
MOXJIUBOCTI HaJaHHS CYIy, IKHH PO3DIsSAAe CIpaBy, BCIX BIATIOBIIHUX apryMEHTIB 3aXUCTY 1 Ta-
KHM YMHOM BIUIMHYTH Ha pe3yJbTaT MpoBaKeHH. .. » (1. . 61, 62) [12].

[Ipu npomy HeoOxigHO 3a3HauuTH, o €CIJI y pilieHHsX HEOAHOPA30BO 3BEPTaB yBa-
Ty Ha Te, O[O MOHATTSI «OOBHHYBAYCHHS», K€ MIiCTUThCA B cT. 6 KoHBeHii, BapTo po3risiia-
TH B @BTOHOMHOMY Ta ITUPOKOMY CEHCI, [II0 Ma€ 3HAUCHHS IS 3a0e3MedeHHs] JOTPUMaHHs Ta-
KHMX 3acaJi KpUMIHAIBHOTO MPOBA/DKCHHS, K PO3YMHICTh CTPOKIB 1 MPaBO Ha 3aXHUCT. binbIie
Toro, B 1. 36 pimeHHs «ImOpomria mpotu [IBelinapii», 3asBa Ne 13972/88, Bin 24 nucromnana
1993 poxky, €CIIJI yka3zaB, Mo «cllOBa «IPHU BCTAHOBIECHHI KPUMIHAIBHOTO OOBHUHYBAYCHHS
B cTarTi 6 maparpady | He 03HAYaIOTh, IO LIS CTATTS HE 3aCTOCOBYETHCS 10 CTAil JOCYAOBOTO
ciiacTra...» [13].

SIckpaBUM TPUKIIAIOM HOPYIICHHS CIIIYUM CYAJICIO IIpaBa 0COOU Ha 3aXUCT € il CIIiU0ro
Cy/li B KpuMiHansHOMY TipoBapkeHH] Ne 640/17205/17, sike 3HaX0uI0Ch y TIpoBakeHHI KuiB-
CBKOTO PaHOHHOTO CyAy M. XapKoBa. [Tix ac po3mIsiLy KIOMOTAHHS CIiTIOTO PO 3aCTOCYBAHHS
3amo01>KHOTO 3aX0/1y Y BUIVISII TPUMAaHHS IiJT BAPTOIO CTOCOBHO 0COOH, sIKa ITiJO3PIOBaJIach y BUH-
HEHHI KPHMIHAJIBHOTO MPaBONOPYIICHHS, mepedadueHoro 4. 3 1. 286 KpuMiHaIbHOTO KOJIEKCY
Ykpainu, aJBOKaTOM OyJI0 3asiBIICHO BiJ[BII CIIITYOMY CYIUII Y 3B’SI3KY 3 THM, 1110 B CYZIOBOMY 3aci-
JIAHHI ITi]1 9ac PO3MISAY KIOMOTAHHS CIIITYOTO PO 3aCTOCYBaHHS 3al001KHOTO 3aX0/1y Y BHIVISI
TPUMAHHS ITi]] BAPTOIO CIITYUM Cy/JIeto 03 KOJJHOT MOTHBAIIIT BIIMOBJICHO B 33JI0BOJICHHI KJIOTIO-
TaHHS, 3asIBICHOTO 3aXUCHUKOM, IIPO JOIMHUT CBIJIKa, SKUI 3HAXOMUBCS B PUMIIIICHHI Cyay, a came
nacaxmpa aBTOMOO1IIA, MOKa3aHHs SKOTO MaJM CYTTE€BE 3HAYCHHS JJIsl CHIPOCTYBaHHS MiI03pH Ta
HAasIBHOCTI pU3UKiB, nepeadadenux 4. 2 c¢t. 177 KIIK Ykpainu [14].

Biagig oOrpyHTOBaHO THM, 110, BignoBigHo 10 4. 1 ct. 22 KIIK Ykpaiau, kpuMmiHaibHE
MIPOBAKEHHS 3IHCHIOETHCS] HA OCHOBI 3MarajbHOCTI, IO Tiependadae caMoCTiiiHe 00CTOFOBaHHSI
CTOPOHOIO OOBUHYBAUEHHSI 1 CTOPOHOKO 3aXHCTY IXHIX MPABOBHX IMO3UIIIH, MpaB, CBOOO 1 3aKOH-
HUX 1HTEepeciB 3acobamu, nepenpdadeHnmu KITK Ykpaiau. YactuHoro 6 1i€i cTarTi nmependavyeHo,
10 Cy/J, 30epirarodn 00’ €KTUBHICTH 1 HEYIEePeHKEHICTh, CTBOPIOE HEOOX1THI YMOBH JIJIS peatizartii
CTOPOHAMH iXHIiX MPONECYaNbHUX MPaB i BUKOHAHHS MPOIECyaTbHUX 000B’ SI3KIB.

Okxkpim 3a3HaueHoro, . 1. 6 1 7 4. 2 ct. 193 KIIK VYkpainu 3akpiruieHo, o Ciuiadauii cyas,
JI0 SIKOTO MpHOYB MiJO3PIOBaHUH ISl y4acTi B pO3MIISA/Il KJIOMOTAHHS PO 3aCTOCYBAaHHS 3a11001xk-
HOTO 3aX011y, 3000B’13aHUI PO3’ACHUTH HOT0 IpaBa, 30KpeMa IpaBo JOCIiKYBaTH PEUOBI TOKa3H,
JOKYMEHTH, TIOKa3aHHs, Ha SIKi IOCHIIAETHCS TIPOKYPOP, 1 HaJaBaTH pedi, TOKYMEHTH, TOKa3aHHsI
IHITUX 0Ci0 Ha CIPOCTYBAaHHs ITOBOIB IPOKYpPOpPa, 3asBIATH KJIOIMOTAHHS IPO BUKIUK i JOIHT
CBIJIKiB, TIOKa3aHHS SIKUX MOXKYTh MaTH 3HAYECHHSI [UIS1 BUPIIICHHS ITUTAHb I[LOTO po3rminy [1].
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VYeymneped UM TMOJIOKEHHSM, CIIAYMA CyAns, BIAMOBHUBIIM B 3aJJOBOJICHHI KJIOMOTaHHS
PO JOMHT CBiJIKa, MOKA3aHHs SIKOTO Majii 3HAUYEHHs JUIsl BUPIILIEHHS MUTAHHS PO 3aCTOCYBaH-
HS 3armo01KHOTO 3aX0/y, MOCTaBUB CTOPOHY 3aXHCTy B HEBMIiJHE CTAaHOBUIIE MOPIBHAHO 3i
CTOPOHOI0 OOBMHYBauCHH:I, aJKe ITiJJO3PIOBAHOTO Ta HOTO 3aXMCHHUKA Oyno M030aBJIeHO MpaBa
Ha 3aXHCT, 3ACTOCYBAaHHS BCIX MOMJINBOCTEH ISl 3a0€3MEUCHHS FOTO MPaBa i CIHPOCTYBAHHS
TE3U CTOPOHH OOBMHYBA4CHHS, 1110, 3BICHO, cyrnepeuuTh npaktuii €CIJI, skuit HeoqHOPa30BO
3a3HauaB, M0 3axuineHe cT. 6 KoHBeHIN «paBo Ha CIPaBEUTMBUI CYJOBHH PO3IIISI» TEpe-
0avae i MpaBO Ha 3MarajJbHICTh MPOBaKCHHA. Ko’kHa CTOpOHA MPOBaKeHHS Mae OyTH MOiH-
(hopMoBaHa PO MOJAHHS Ta APTYMEHTH 1HIIOI CTOPOHH ¥ OTPUMYBAaTH HAroy KOMEHTYBaTH 4d
CIPOCTOBYBATH iX (pimeHHs no cmpasi «Pyic-Mateoc nporu Icnanii», 3asBa Ne 12952/87, Bin
23 yepBHs 1993 poky, 1. 63).

OT1xe, XapaKTepHu3yIouu MOPYLISHHS MIpaBa Ha 3aXKCT 1 3MarajibHICTh, YBAXKAEMO, 1110 TaKa
MPaKTHKa CBIIUUTH MPO HASBHICTH OOBHHYBAJIBHOTO YXWITY, SIKHH BHPAKAETHCS B HETATHBHOMY
Ta HECHPABEINBOMY CTaBJICHHI CIITUOTO CYIMi, CyAIl JO CTOPOHH 3aXHCTY, IO € IIiJICTaBOIO
JUTSL HOTO BIZIBOJTY.

J71st TpooBKEHHS JOTIYHOTO JIAaHITIoTa PO3AYMIB Ha II0 TeMY, Ha HaIll MO, HE MEHII
SICKpaBUM TIPUKIIAJIOM TOPYIIEHHS BHINE3a3HaueHUX TpaB € crpaBa Ne 643/10677/17, sxa me-
peOyBasia B mpoBakeHHI MOCKOBCHKOTO pailoHHOTO Cyay M. XapkoBa. Y IbOMY KpHMiHaJIBHO-
My HPOBAPKEHHI Bi/Bi7 OyJ0 3asiBICHO y 3B 53Ky 3 THM, IO IICJISI OTOJOMICHHS 3MICTY YXBaJH
PO BiIMOBY B 33/I0BOJICHHI KJIOMIOTAHHS PO NMOBEPHEHHSI OOBMHYBAJIBHOTO aKTa MPOKYPOPY CYI-
JICI0 O/ipasy OyJio MPU3HAYEHO CYIOBUH PO3IIIST HA M1ICTaBl 0OBHHYBAJILHOTO aKTa 0e3 3’ sICyBaHHS
JYMKH YYaCHHMKIB IIOZI0 MOXKIIMBOCTI IPU3HAUYEHHS CYA0BOTO PO3IISILY, YUM M030aBJIE€HO CTOPOHY
3aXHUCTy MpaBa Ha 3asBJCHHS KJIOMOTaHb 1 cKapr, nependadeHoro 4. 2 ct. 303, ct. 314-316 KIIK
VYKpaiHy, o TaKoK € TOPYIICHHSAM [TpaBa Ha 3aXUCT, PIBHOCTI Ta 3MaraibHOCTI CTOpiH [15].

Came mig dYac aHaji3y IOr0 KPUMIHAJIBHOTO TIPOBAJDKCHHS ITITBEPIKYIOTHCS
BHUCHOBKHM B. ®emopina moao BU3HAYCHHS «KOMIETEHTHOCTI» SK CKJIaJ0BOTO €JIEMEHTA ITOHST-
TS «YMEPEIHKESHICThY CIIAUOro CY[Il, CYIJIi, a/DKe caMe HEKOMITETCHTHICTh 00YMOBIIOE HEMHUHY-
Yl YOYIIEHHS MiJl 9ac CyA0BOTO PO3IISY, SIKi HEMOXKJIMBO YCYHYTH B MOJAJIBIIOMY, PU3BOIUTH
JI0 HEBHUSBIICHHS BOXJIMBHX JUIS CIpaBU 00CTaBUH a00 X iIrHOpYBaHHSA, a TAKOXK /10 HaJlaHHS He-
MPaBUIIHHOT OI[IHKY TTOJIOKEHHSIM YMHHOTO 3aKOHO/IaBCTBA |3, . 18].

Tak, y n. 102 pimenns no crnpasi «Koem Ta inmi npotu benbriiy, 3asBa No 32492/96, Bin
18 sxoBtHsI 2000 poky, €CIIJI yka3zaB, MO «IPUHIUI, 3TiAHO 3 SKAM IpaBHIa KPUMIHAIBEHOTO
CYIOYMHCTBA ITOBHHHI OyTH BCTAQHOBIICHI 3aKOHOM, € 3arajbHUAM IPHHIIUIIOM TpaBa. BiH cToiTh
IUTY-0-TUTIY 3 BUMOTOI0, 1100 HOPMH MaTepiajbHOTO KPUMIHAJILHOTO MpaBa TaKOX OylIH BCTa-
HOBJICHI 3aKOHOM 1 3aKpiruieHi B MakcuMu «nullum judicium sine lege» (Hemae cripaBeJIMBOCTI
0e3 3aKOHY — IepeKya 3 JaTHHCHKOI MOBH, npumimka aémopa). 1lelt IpuHINIT HaKIaae MeBHI
KOHKPETHI BUMOTH 00 MPOBEACHHS PO3MIISALY 3 METOK 3a0e3IeueHHs CIIPaBEAIUBOTO CYI0BO-
TO PO3MIAAY, IO TSATHE 3a COO0I0 MOBAary piBHOCTI CTOPiH. [IpHHITUI PIBHOCTI B «MOXKIIUBOCTSIX»
BHUMarae, o0 KOXHii CTOpoHi Oyna HajgaHa po3yMHa MOMKJIMBICTH MPEICTABUTH CBOIO CIPaBY
B YMOBax, 1110 HE MOMIMIAIOTh ii B ICTOTHO HEBHTiTHE CTAHOBUIIIE 110 BiHOIIEHHIO JI0 ii OMOHEH-
ta. CyJl Tako)X 3a3Ha4yaB, 1110 OCHOBHOIO METOI0 MPOLEIYPHHUX MPABHII € 3aXUCT OOBHHYBaYEHOI'O
BiJl Oy/Ib-SIKOTO 3JIOBKUBAHHS BIIAI0I0, 1 TOMY caMe 3aXHCT CTPaKIa€ BiJl yMYIIECHb 1 BiICYTHOCTI
SICHOCTI B IIpaBMWJIaX KPAMIHAIFHOTO CYIOYHHCTBA...» [15].

ToOTo BapTO HArOJOCHTH, IO, Hanmpukiad, ockinbku KIIK VkpaiHu He BCTaHOBIIOE TIO-
PAAKY PO3IJISILY CKAapT Ha PIlIeHHs, Jii 4i Oe3MisTbHICTh CJIITYOT0 ado MPOKYypopa, sSKi He po3-
[JISIIAI0THCS T 9ac JOCYA0BOTO PO3CIiAyBaHHS H MOXYTh OyTH MPEJAMETOM PO3IVISIY JIHIIE i1
4ac MiArOTOBYOro MPOBAHKEHHS B CY/i 3TiHO 3 mpaBuiamu cT. cT. 314-316 KIIK Ykpainu, Taki
CKapry 3a aHaJori€l0 MalTh OyTH PO3MISHYTI B 3aralbHOMY TOPSIIIKY, & T030aBJIeHHS 0cOOU Tpa-
Ba, nependoauenoro 4. 2 ¢t. 303 KIIK Ykpainu, € nopyIIeHHsM MpaBa Ha 3aXKCT 1 MpaBa Ha OCKap-
JKEHHS NPOLIeCyalIbHUX PillleHb, A1l Ui 0e31sUIbHOCTI, aJKe KOXKEH Ma€ MPaBo Oy/Ib-sIKUMH HE 3a-
OOpOHEHNMH 3aKOHOM 3ac0o0aMHM 3aXHIIAaTH CBOI IIpaBa i CBOOOIM BiJl IOPYIIEHB 1 IPOTHIIPABHUX
MOCSATaHb.
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VY HaBeIeHOMY BHIIE NPUKNAMAl Cy[As, M030aBUBIIN CTOPOHY 3aXUCTy MOXKIIMBOCTI MOAa-
TH CKapry Ha Jii Ta mpolecyallbHi pillIeHHs CIiAY0ro 1 mpoKypopa B nopsaky 4. 2 ct. 303 KIIK
Ykpainu, 5iKi, BIAMOBIAHO 10 BUMOT LI€T CTATTi, MOXKYTb OyTH MPEIMETOM PO3IIISAY JIMIIE i Yac
MiATOTOBYOTO MPOBAKEHHSI, THM CAMHM MOPYIINB BUMOTH, SIKI BUCYBAIOThCS IO KPHMIHAIEHOTO
MIPOBAKEHHS 3aTajoM, 1[0 HE BiIIOBITa€ 3aBIaHHAM KPHMiHAIFHOTO MTPOBAKECHHS.

BucHoBkm. BiBin ciiguux cymIiB, Cy/aIiB 3aBK/Iu OyB, € 1 3aJUITUTHCS BAXKIUBUM JII€EBUM
MEXaHi3MOM, TPOIIeCYaIbHUM 1HCTPYMEHTOM 3a0e3IeueHHs 3aKOHHOCTI MPUHHSATTS CYITOBUX Pi-
IIEHb, CBOEPIIHIM 3aXHCTOM BiJ] BIUTUBY Ha CyJ Pi3HHX CyO €KTHBHHX (DaKTOPiB 3 METOIO 3a0e3-
MICUEHHSI HEYNePeHKEHOTO CyIOBOro po3misiay. [IpoTe, sk mokaszye MpakThKa, IHCTUTYT BiTBOIY
CIITYMX CYAJIiB, CyAIiB B YKpaiHi € HEJIEBUM 1 TAKHUM, 1110 TOTpeOye TOKOPIHHUX 3MiH, 5Ki O 3amo-
0irmu HenpogeciitHOCTI, HEMOPSIIHOCTI Ta 3JOBKHUBAHHSAM CBOIM MpOLECYabHUM CTaHOBHUILEM
npoheciiHUX yYaCHUKIB KPUMIHATBHOTO MIPOLECY.

OTke, TOCTIIKYIOUH MPOTATMHE MEXaHI3MY BiJIBOIIB, MOKEMO CKa3aTH, IO OOIPyHTOBA-
HUM € MOTUBYBaHHS 3asiBM PO BiABiA Ha mifactasi m. 4 4. 1 ct. 75 KIIK VYkpainu HenoTpuMmaH-
HSIM CJTIT9UM CYIICI0, CYACI0 BUMOT MIPOIIECyaTbHOTO 3aKOHOJABCTRA, SIKE MOJIATAE B MOPYIICHH]
3arajJbHMUX 3acaj KPUMIHAJIBHOTO TPOBAKEHHS, IO TOKIWKAHI TapaHTyBaTH 3a0C3IEUCHHS Ta
JOTPUMaHHS TpaB, CBOOOJ 1 3aKOHHHUX 1HTEPECIB YYACHUKIB KPUMIHAIBHOTO TIPOBAKCHHS, 1110,
BiJINIOBiTHO, BUKJTFOYA€ MOXKIIMBICTh 3aCTOCYBaHHS HaJIS)KHOI ITPABOBOT MPOIEAYPH.

YcTaHOBNEHHS 3a3HaYEHUX OOCTABUH CBIAYHUTH MPO YIEPEIKEHICTh CIITIOTO CyAi, Cyaai
Ta HOro «0OBUHYBAJIBHUN YXUII», a OT)KE, BUKIIIOYA€ HOTO y4acTh Y KPUMIHAIILHOMY MPOBaKEH-
Hi, aJI’Ke JKOIHA 31 CTOpiH He MOBUHHA MaTH AKMXOCh BarOMHUX MepeBar HaJl OMIOHEHTOM (PillleHHS
o crpasi «Helimaiictep mpotu ABcTpii», 3asBa Ne 1936/63, Big 27 uepBHs 1968 poky), a cymus
SIK He3aJICKHUN «apOiTpy, 30epiraroun 00’ €KTUBHICTD 1 HEYTEePEIKEeHICTh, 3000B’ I3aHUI CTBOPIO-
BaTH HEOOXIJHI YMOBH JUIsl peatizallii CTOpOHaMH IXHIiX mporecyaibHux mpas (4. 6 ct. 22 KIIK
VYkpainu), a He CIPUSATH iX TOPYIICHHIO Ta/ab0 00MEKEHHFO, 1110, 3BICHO, HE ICMOHCTPYE TOTO, 1110
«IPaBOCY/JII YMHUTHCS» B po3yMiHHI ipaktuku €CILJI, a, HaBnaku, CBITYUTH TTPO HEKOMITETEHT-
HICTH 0ci0, SIKi YIOBHOBa)KEHI Ha 3[AiMICHEHHS MPaBOCYIAS, a TOMY MAa€ BU3HABATHCH ITiJICTABOIO
JUTS BiZTBOAY, BiAmoBimHO 110 11. 4 4. 1 c1. 75 KIIK Ykpainn.
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KAJYKHA O. M.,

KaHAMJAT IOPUINYHUX HAYK, JTOICHT,
JOLEHT Kadeapu KpUMiHaJIbHOTO MPOLECY
Ta KPUMIHAJIICTUKU

(JlbsiscoKull HayionanbHull yHigepcument
imeni leana @panxa)

YK 343.148; 343.843

YU HE (3A)BATATO ITIOJIITUKH, (3A)MAJIO ITPABA Y IIAXOJAX
A0 NEPEJAHHSA HA BUPIINEHHSA CJAIAYOIO CYAAI IIMTAHHS ITPO
3AJTYYEHHSA EKCIHEPTA HA CTAJIII JOCYAOBOI'O PO3CJAIIYBAHHS?
(3A 3AKOHOM Ne 2147-VIII BIJ 3 2KOBTH# 2017 POKY)

CrarTio IpUCBSIYEHO 3aKOHOJaBUi1l HOBallii KprMiHaIbHOTO MPOIIeCyalbHOTO KO-
JeKcy YKpaiHu — 3ally4eHHIO eKCIepTa Ha CTafil JOCYJ0BOTO PO3CHiyBaHHS CIif-
YUM CY[JEI0 32 KJIOMOTaHHSAM CTOPOHU MPOBaKeHHS (CT. ¢T. 242-244 KpumiHaib-
HOTO MPOoIecyaabHOro Kojaekcy). HoBi npaBuiia HaOymu unHHOCTI 16 O6epe3ns 2018 p.
BIIOBIAHO 10 3aKOHy Ne 2147-VIII Bix 3 xoBTHs 2017 p. (Tak 3BaHa «monpaska Jlo-
30BOTO» Y «CYIIOBIii pedopmi (3aI<0H0HpoeKT1 Ne 6232)»). Y crarti mokazaHo nepeay-
MOBH (O6yMOBJIeHICTL MiJICTaBH), TPOAHAII30BaHO Ta CTPOrHO30BAHO e(heKTUBHICTD
1 II€BICTh IbOTO HOBOBBEJICHHS 3 MOTIISAY MOXKIMBOCTI JIOCSTHEHHS HUM 3aKJIaJICHOT
B HbOMY METH — 3aro0iraHas IPOBEICHHIO CYHOBHX EKCIIEPTH3, IO HE CTOCYIOThCS
MpeaMeTa JOKa3yBaHHs, JJIS 3aTATYBaHHS CTPOKIB JIOCYJOBOTO pOSCHl[{yBaHHﬂ 3po—
0JIEHO BHCHOBOK TIPO HAYKOBY Ta MPAKTHYHY HEOOIPYHTOBAHICTh 1 HEJOUIbHICT
NepeJjaHHs Ha PO3CY/ CIIAYOr0 Cy[l MUTaHHS PO 3aTy4YeHHS eKcrepTa.

Knrwouoei cnosa: 3anyuenns excnepma, cyooguii KOHMpPOIb, KPUMIHATLHO-NPOYe-
cyanvHi 2apaumii.




