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CTPYKTYPA MEXAHI3MY TPABOBOI'O PET'YJIFOBAHH#
JOT'OBIPHUX CTPAXOBHUX BI/IHOCHH

VY HayKoBill CTaTTi BU3HAUYEHO Ta OXAPAKTEPU30BAHO CTPYKTYPHI CIEMEHTH Me-
XaHI3My IIPaBOBOTO PETyITIOBAHHsS JOTOBIPHUX BiTHOCHMH Yy cdepi cTpaxyBaHHS
SIK CyKYIHOCTI TpaBOBHX 3aco0iB, croco0iB Ta (opmM, 3a JOMOMOIOI0 SIKUX BinOy-
BA€THCS BIOPAIKYBAHHS BITHOCHH 13 HaJlaHHs CTPaXOBUX MOCIHYT. 3A1HCHEHO aHai3
HAasSBHUX Y CYYacHIW IOPUIWYHIA HAyIll MiJXOMIIB O BU3HAYCHHS CIEMEHTIB Mexa-
Hi3MY IIPaBOBOTO PETYIIOBAHHS, a TAKOXK OCOOIMBOCTEH YIOPSAKYBaHHS CTPAXOBHX
MPaBOBITHOCHH SIK HA HOPMAaTUBHOMY, TaK 1 Ha 1HJMBIIyalTbHOMY PiBHSIX.

Knrwowuoei cnosa: mexanizm npagogoco pecyniosanHs, CMPYKMypd MeXaHizmy,
00206IpHI cMpaxo6i 6IOHOCUHU, HOPMA NPABd, 00208Ip CMPAXYE8AHHS,CIMPAXOBUK,
CMPAaxy8anvHuK, 10pUOUYHi axmu, YusintbHi npasa ma 0608 a3Ku, 3axXUcm npae ma
iHmepecis.

B nayuHOl cTaTbhe ompeeneHbl U 0XapaKTepPU30BaHbl CTPYKTYPHbIE DJIEMEHTHI
MeXaHHW3Ma TPABOBOTO PETYIHPOBAHMS JOTOBOPHBIX OTHOIICHHH B chepe CTpaxo-
BaHMS KaK COBOKYITHOCTH IIPAaBOBEIX CPENCTB, CIIOCOOOB U (POPM, C ITOMOIIBIO KOTO-
PBIX IIPOUCXOIUT YIOPSIOUCHHE OTHOIICHHH 110 TIPEIOCTABICHHUIO CTPAXOBEIX YCIYT.
OcymiecTBieH aHajJn3 CYHIECTBYIONIUX B COBPEMEHHOW IOPUAMYECKON HayKe IOjI-
XOJIOB K OIIPECIICHUIO AICMECHTOB MEXaHH3Ma IIPABOBOTO PETYNHPOBAHUS, a TAKKE
OCOOCHHOCTEW YIMOPSAA0YCHHUSI CTPAXOBBIX MPABOOTHOIICHUI KaK HA HOPMAaTHBHOM,
TaK U Ha UHAUBUYaJIbHOM YPOBHSX.

Knrouegvle cnoea: mexanuzm npagoeoz2o pe2ynuposanus, Cmpykmypa Mexanusma,
002060pHblEe CIMPAXOGblE OMHOUIEHUS, HOPMA NPAsa, 0020680p CMPAXO8AHUs, CIMpPa-
XOBUWJUK, CIPAX08AMeNs, 1opuoudeckue akmol, epadicoanckue npasda u o0s3aHHo-
cmu, 3aWuma npas u UHMepecos.




Husinicmuxa

In the scientific article, structural elements of the mechanism of legal regulation
of contractual relations in the sphere of insurance are defined and characterized, as a
combination of legal means, methods and forms through which ordering of relations
for the provision of insurance services takes place. The analysis of approaches to the
definition of elements of the mechanism of legal regulation existing in modern legal
science, as well as peculiarities of the regulation of insurance legal relations at both
normative and individual levels are carried out.

Key words: mechanism of legal regulation, structure of the mechanism, insurance
contractual rvelations, legal norm, insurance contract, insurer, insured, legal facts,
civil rights and duties, protection of rights and interests.

Beryn. HopmaruBHa yperylp0oBaHICTh CTPAXOBHX BiTHOCHH JOCSTAETHCS HE JIUIIE 3aBISTKA
ICHYBaHHIO caMOi HOPMH y IUBLIFHOMY 3aKOHOJABCTBI UM Iepea0adeHHsIM KOHKPETHOTO JOTOBIp-
HOTO TIOJIOKCHHSI CTOPOHAMH, a, HacaMIIepea, 3aBIsIKH (DYHKI[IOHYBAaHHIO TIEBHOTO iHCTPYMEHTA-
pito (eJIEMEHTIB MeXaHi3My ITPaBOBOTO PETYJIFOBAHHS), SKAW BTUIIOE 11I HOPMH B KHUTTS, TIOB’S3y€
MiX cO000 HOPMY [MBIJILHOTO MpaBa Ta CTaH MPaBOMOPSIKY B CTPAXOBUX BITHOCHHAX 1 CBIIYUTH
PO MOXKIIUBICTh 3aCTOCYBaHHSI KOHIICTIII MeXaHi3My MPaBOBOTO PETYIIOBAHHS IO CTPAXOBUX
MIPaBOBITHOCHH.

MexaHi3M [IUBUIBHO-TIPABOBOTO PEryIIOBaHHS BUKOHYE (DYHKIIIFO OOCITYyroByBaHHS, 3a0e3-
MEYeHHs peasizalii BlIacHe MpoLecy MPaBOBOTO PEryJIOBaHHS LUBIILHUX BiJIHOCHH, IPUBOJIUTD
ioro «1o pyxy» [1, c. 109]. Tomy edeKTUBHICTH MPABOBOTO PETYIIOBAaHHS JIOTOBIPHUX CTPaxo-
BUX BIJIHOCHH ITOBHOIO MipOIO 3yMOBITIOETECS €(DEKTHBHICTIO MEXaHi3My MPABOBOTO PETYITIOBAHHS
Ta BIIACHE €JICMEHTIB, 1[0 HOTO YTBOPIOIOTE.

[TuranHs MexaHI3My IIPaBOBOTO PETYIIOBAHHS MPUBATHUX MPABOBITHOCHH Ta HOTO BHXIJI-
HUX 3acaji IABHO € MPEIMETOM JOCIIJKCHb Y TIPAaBOBIH HayIll, ajie i J0Ci He BTPATUIIO CBOET aK-
TyaJbHOCTI. BakmBi acmekTH 3a3HaueHOl MpoOIEMATHKH BHCBITIICHI B MPAIlIX TAKUX BUYCHHUX,
sk C.C. AnekceeBa, A.b. I'punsika, O.B. [I3epu, H.C. Ky3uenosoi, B.B. Jlyus, C.O. I[TorpiGHoro,
B.H. IIpotacora, C.O. Cinpuenka, H.B. ®enopueHko Ta iHIINX, OJHAK KOMIUIEKCHI JIOCTiKSHHS
MeXaHi3My MPaBOBOTO PETYIIOBAHHS CaMe JOTOBIPHUX CTPAaXOBUX BIAHOCUH Ta HOTO CTPYKTYPHHUX
€JIEMEHTIB HHHI B HAYKOBIiH JliTeparypi BiACyTHI.

IocTranoBka 3aBaaHHs. MeTOIO CTATTi € BU3HAYEHHS CTPYKTYPHHX €JIEMEHTIB MEXaHI3MY
MIPaBOBOTO PETYJIIOBAHHS JOTOBIPHHUX BiTHOCHH y Cpepi cTpaxyBaHHs Ta iX XapaKTEPUCTHKA 3 Me-
TOTO 3a0€3IeUeHHs €(PEKTUBHOTO ITPABOBOTO PETYIIOBAHHS CTPAXOBHUX BiTHOCHH.

Pe3yabraTn 1ocaizkeHHsA. Y PaBoOBid HayIll OO0 MEXaHI3My IPABOBOTO PETYIIOBAHHS
CKJIAJIUCh TaKI MiIX0u: 1) B3sTa B €AHOCTI CYKYITHICTh MPABOBHUX 3aCO0IB SIKUMH 320€311e9y€eThCs
MIPaBOBHH BIUIMB HA CyCIUIbHI BiTHOCHHH [2, c. 30]; 2) CyKyIHICTh €IEMEHTIB, 3B SI3KiB 1 AMHA-
MIYHHMX 3aKOHOMIpHOCTEH, HEOOX1IHUX Ta JIOCTATHIX JJIsl BPETYIIOBAHHS OJTHOTO €JIeMEHTApHOTO
aKTy MoBeiHKH [3, ¢. 71]; 3) moCNiJOBHU JaHIIOT 3MIHU OKPEMHUX MPABOBUX SBUIIL: HOPMa ITPaBa,
110 PEryIioe IUBUIBHI MPABOBIIHOCHHHU — IOPUINYHUN (akT — mpaBa Ta 000B’A3KH YYaCHUKIB I[U-
BUTBHHX NIPABOBITHOCHH — pealizallis paB Ta BUKOHAHHS 000B’SI3KiB — a, 32 He0OX1JHOCTI, 3aXHCT
MOPYLIEHOTO [IpaBa Y1 OXOPOHIOBAHOI'O 3aKOHOM iHTepecy [4].

MexaHi3M OUBLUIEHO-TIPABOBOTO PETYIIOBAHHS — II€ YIOPSIIKOBaHA CHCTEMA IPABOBHX iH-
CTHUTYTIB, K1 3aKPIIUTIOIOTh 3MOTY OJIHUX YYAaCHHUKIB MMPABOBITHOCHH OIIIHUTH CBOIO JIISUTBHICTH
MIPH 3/T1MCHEHHI CBOIX MPaB Ta OXOPOHIOBAHHUX 3aKOHOM 1HTEPECIB, a IHIIMX — yTPUMYBATHCS BijI
CBaBIILHOTO BTpyYaHHS [5, c. 223].

HanpairoBanHs TeOpeTHKIB MpaBa HaJall 3MOTY BUAUTUTH TakKi 0COOIMBOCTI MEXaHI3MY
MIPABOBOTO PETYIIOBAHHSA: a) € CKIA0BOI0 YACTHHOIO COIIAJIbHOTO PETYIIOBAHHS; 0) € IEBHOIO
CHCTEMOIO B3a€MOJIIFOUUX MK COOO0I0 EIEMEHTIB, Cepesl SIKUX BUAUISIOTH IPaBoOBi 3ac00U (HOpMH,
Cy0’€KTUBHI ITpaBa Ta IOPUANYHI 000B’A3KH TOILIO), CIOCOOH (103BOJIH, 3a00pOHU 1 3000B’ I3aHHS)
Ta ¢popMH (IOTpUMaHHS, BUKOHAHHS 1 BUKOPUCTaHH:); B) 3a0e3Meuye peryinoBaHHs CyCHUIbHUX
BIJTHOCHH; I') MA€ IIECIIPSIMOBAHUI Ta pe3yabTaTUBHUN Xapaktep [6, c. 305]; r) BU3HAYa€e CTyMiHb
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e(heKTUBHOCTI IPABOBOTO PETyIIOBAHHS, BIJIIOBIAHICTb MOBEAIHKN YYACHUKIB CyCHIJIbHUX BiJTHO-
CHUH MPUIKCAM IOPUJUYHUX HOPM.

TakuM 4MHOM, MEXaHi3M IPABOBOTO PEryIIOBAHHSA JOTOBIPHUX CTPAaXOBMX BiIIHOCHH — II€
cyKynHiCTL MPaBOBHX 3aco0iB, crI0co0iB Ta (GOpM, 3a TOMMOMOTOIO SKUX BiOYBAETHCS BIOPSIKY-
BaHHS BITHOCHH 13 HaJaHHs CTPAaXOBUX MOCIYT, MaTeplanByeTLc;[ iX imeanpHa MOJIENb, sIKa 3aKia-
JicHa B HOPMAX TPaBa Ta MOJI0KEHHSX I0TOBOPY, 1 3 SIKUMU TIOB’SI3Y€THCSI BUHUKHEHHS Y KOHKPET-
HUX YYaCHHKIB CTPAaXOBHX BITHOCHH IIpaB Ta 00OB’SI3KiB.

BaxxmuBe 3HauCHHS Ma€ BCTAHOBJICHHS CTPYKTYPHHUX €JIIEMEHTIB MEXaHi3My MPaBOBOTO pe-
TYIIOBAHHS CTPAXOBUX BiTHOCHH. CTPYKTypa MEXaHi3My IHUBITBHO-IIPABOBOTO PETYTIOBAHHS Mpa-
BOBIJTHOCHH 3a0e3Meuye BTUICHHS ieabHOT MOJENi HOPMHU MpaBa y AINCHICTB SIK Pe3ynbTary i
METH TaKoro BperymoBanns [5, ¢. 223]. Ii eneMeHTH MOXKYTh IPOABIATUCS 32 YMOBU HaJaHHS iM
YiTKOT Ta cTabiIbHOT MPaBOBOI (POPMHU — IMEBHOTO 3arajibHOTO UM CIIEIiaIbHOTO IHCTUTYTY MpaBa.
Tak, C.C. AJeKCeEB CTPYKTYPHUMH €JICMEHTAMHU MEXaHi3My IPaBOBOTO PETYIIOBAHHS HA3UBAE:
a) IOpUIMYHI HOpMH; O) TIPAaBOBIIHOCHHHM, a caMe: CyO €KTHBHI MpaBa Ta IOPHIUYHI 000B’SI3KU
YYaCHHUKIB TAKWX BIJIHOCHH; B) aKTH peai3ailii nmpaB Ta 000B’sI3KiB; I') 1HIUBIIyaJIbHI TIPUITUCH
Ta aKTH 3aCTOCYBaHHS IpaBsa [7, c. 364—365].

Ha nymxy C.I1. MaBpiHa, MeXaHi3M IPaBOBOTO PEryIIOBAHHS CKIAJAETHCSA 3 MPaBO-
BHX 3ac00iB, AKi: a) BINITMBAIOTh Ha CyO’ €KTIB mpaBa; 0) 3a0e3MedyroTh il MpaBa; B) 3a0e3-
MeYyTh peatizalilo HOpM TpaBa; I') 3a0e3NeuyloTh HAJIEKHY MOBEIIHKY Cy0’€KTiB IpaBa
[8, c. 214]. Jocnixyoun MeXaHi3M IPaBOBOTO PETYIIOBAHHS BITHOCHH y cepi colianbHOro
ctpaxyBanHs, C.O. CinpueHKO BUIJISE TaKl HOro eJIeMEHTH, K HOPMU IIpaBa, IOpUANYHI Qak-
TH ((paKTUYHI CKJIaaM), MPABOBIHOCHUHU, aKTH peaii3alii (3acTOCYyBaHHs, BUKOHAHHS) IIPaB
1 000B’SI3KiB, OXOPOHHI MPAaBO3aCTOCOBHI (PAKTH, 3aXOJH 3aXHUCTY, 1HINI FOPUINYHI TPHHOMHU
1 KOHCTPYKIIi [9, ¢. 295].

3aramoM cydacHa IOpHINYHA HayKa XapaKTepU3YETHCS HASBHICTIO TBOX IIIXOIB 10 BH3HA-
YCHHS €JIEMCHTIB MEXaHi3My IPAaBOBOTO PETYIIOBAHHS, a caMe: MIHPOKOTO, IO XapaKTePH3y€eTh-
Csl HasIBHICTIO CYKYTTHOCTI €JIEMEHTIB, IKi OEpyTh yJacTb y BIIOPSAKYBaHHI CyCIIIBHUX BiJHOCHH
(HOpMH TTpaBa, HOPMATUBHO-IIPABOBUI aKT, IOPUANYHI (DAKTH, IPABOBITHOCHHH, TIIyMAauCHHS, pe-
anizaris mpasa, 3aKOHHICTh, IPABOCBIIOMICTh, IPABOBA KYJIBTypa, IPaBOMipHA MOBEIiHKA, TPOTH-
MpaBHA MOBEJIHKA, IOPUINYHA BiAMOBIAAIBHICTD), Ta BY3bKOTO, SIKHH BKJIFOYAE JIUIIE €IEMEHTH,
SIKI CTAHOBJISITH OCHOBY PETy/IATHBHOL ¢byHKIIT ipaBa (HOPMH TpaBa, HOPMATUBHO-TIPABOBI aKTH,
MIPaBOBITHOCHHH, peaizalis npasa, 3akoHHicTh) [10, c. 307-308].

3 onsAay Ha BY3bKHU MiAXiA 0 €NEMEHTHOI OyIOoBH MexaH13My TMPABOBOTO PETYIOBAHHS,
KOKEH 3 €JIEMEHTIB SIKOi BUKOHYE crierivay QyHKIIiI0 y 3aJOBOJICHHI iHTEpeciB Cy0’€KTiB, Bpa-
XOBYIOUH 3aIIPOTIOHOBAHY B HayIli IIMBUTLHOTO TpaBa CTPYKTYPY SJIEMEHTIB MEXaHI3My IPaBOBOTO
peryaroBaHHSI TOTOBIPHUX BIAHOCHH, TO CUCTEMH €JIEMEHTIB MEXaHI3MY IPAaBOBOTO PETYTFOBAHHS
CTPaxoBHX BiZTHOCHH, Ha HAaIy JIyMKY, 3 IICBHHM CTyTICHEM YMOBHOCTI HaJIS)KaTb: a) HOPMH ITH-
BIIbHOTO TpaBa abo CTBOpIOBaHl YHaCHHKaMH CTPaXOBHX BiTHOCHH JIOTOBipHIi TpaBHIIa; 0) opH-
nuaHi GakTH Ta IOPUIUYHI YMOBH (BlIlplSHHIOTbCSI BiJ] NIEPIIUX 32 CBOEIO CyTHlCTIO 1 MPaBoBOIO
MIPUPOIOI0); B) BUHUKHEHHS MPaB Ta 000B’S3KiB (MPaBOBITHOCHHHU) YYaCHUKIB CTPAXOBUX BiIHO-
CHH; I') peaJli3allis HOpM IpaBa, a TAKOXkK cy0’eKTMBHUX LIMBUILHHUX MpaB Ta 000B’sA3KiB (Iporpama
MOBEAIHKN YYaCHHKIB CTPaXOBUX IPABOBITHOCHH, 3aKJaJlcHa B IIPAaBOBHX HOpPMaX Ta BHU3HAYCHA
BOJICIO CTPaXOBHKA Ta CTpaxyBallbHUKa y BUIVISIII Cy0’€KTHMBHUX MPaB Ta 000B’S3KiB); 1) 3aXHCT
Cy0’€KTUBHUX ITUBUIBHUX IPaB Ta 3aKOHHUX IHTEPECIB YYACHUKIB CTPAXOBUX BIIHOCHH 32 YMOBHU
X MopyIIeHHsI (MEXaHi3M MPAaBOBOTO PETYITIOBAHHS AOTOBIPHUX CTPAaXOBUX BiHOCHH JIOIIOBHIO-
€THCSI UM CIIEMEHTOM JIMIIE B TOMY pasi, SIKIIO0 Ma€ MicIle MOPYIICHHS Y9aCHUKaMH CTPaXOBUX
MPABOBITHOCHH B3ATHX 000B’A3KiB).

OTxe, nepuwum enemeHmom Mexawizmy npagogoco peylio8aHHs CMPAXO8UX GIOHOCUH €
HOpPMAaTHBHA OCHOBA TAaKOTO PETyJIOBaHHS, TOOTO CTBOPIOBAaHI JEpKaBOH HOPMH Ipasa (1. 67
LK, § 2 m. 35 T'K Ykpainu, 3akon Ykpainu «llpo cTpaxyBaHHA») a00 CTBOPIOBaHI y4aCHUKaMH
CTpaxXOBUX BIJIHOCHH ITOTOBIPHI YMOBH, Ha 0a3i sSKUX 1 3MIHCHIOETHCS YIOPSIIKYBaHHS BiJHOCHH
MK HUMH.




Husinicmuxa

HopmaruBHa 0cHOBa MeXaHi3My MPaBOBOTO PETYTIOBAHHS BCTAHOBJIIOE MOYKJIMBUN BapiaHT
MOBEiHKM (AaKTUBHOI YK MACHUBHOI), BU3Ha4a€ cy0’€KTHBHI IpaBa Ta MOXIHMBOCTI peaii3yBaTH
OXOPOHIOBAHMN 3aKOHOM IHTEpeC, Tak 1 HEeOOXiIHMH BapiaHT MOBEAIHKM — IOPUIUYHI 00O0B’53-
KH. 3aBIaHHSI HOPMH IIpaBa B MEXaHi3Mi IPAaBOBOTO PETYIIOBAHHS CTPAXOBHX BITHOCHH ITOJISTAE
B TOMY, I[00: @) BU3HAYNTH 3arajbHe KOJIO YIACHHUKIB CTPaXOBHX IIPABOBITHOCHH; 0) BCTAHOBUTH
3MICT CTPaXOBHX BIJIHOCHH (3MICT TIOBEIIHKH Cy0’€KTa), a TAKOXK 00’ €KTH CTPAXOBUX MPABOBIIHO-
CHIH; B) BU3HAYNTH TiIIOTE3y Y1 0OCTaBHHH, 32 SIKUX BapPTO KEPYBATUCS [IUM IPABUIIOM ITOBEIIHKH;
T') PO3KPHUTH caMe MPaBWIIO TMOBEIIHKH (AUCIO3MUINIS) BKAa3iBKOIO HA IpaBa i 000B’I3KH YUIACHHKIB
CTPaXOBUX BiTHOCHH, III0 PETYIIOIOTHCS, XapaKTep iX 3B°sI3KY MiXk CO00I0, a TAKOXK JICPKABHO-TIPH-
MYCOBI 3aX0/Ii, III0 MOXKYTb OyTH 3aCTOCOBAHI Y pa3i HEBUKOHAHHS IOPUIUYHUX 000B’3KiB.

OpHak, KpiM HOPMAaTHUBHOTO-IIPABOBOTO MiAXOMY J0 PEryJIOBaHHS CTPaXOBUX BiTHOCHH,
JUIA LMBIJIBHOTO 3aKOHOJABCTBA XapaKTEPHUMU € JMCIIO3UTHBHI 3acCagd TaKOTO PETYJIIOBaHHS.
Bonu 3HaX0MATH CBiil BUpa3 y 3aKOHOABUiI 3M031 Cy0’€KTiB MPUBATHHUX BiTHOCHH BPETYJIbOBYBa-
TH CBOIO TIOBE/IIHKY Y JIOTOBOPI IIJISIXOM BIJICTYITY BiJl TOJIOXKEHB aKTiB IUBIJIBHOTO 3aKOHOIAaBCTBA
YK HaBITh BPETYJIIOBATH CBOT BIJIHOCHHH, SIKI HE BPETYJIbOBaHI [IMMH aKTaMH. Tak, BiTHOCHHHU, IO
BHHUKAIOTh MIJK 0CO0aMHU, 3aIliKaBJICHUMH y CTPaxyBaHHI CBOTO KHUTTS, MaifHa, BiJMOBITAILHOCTI
Ta IHIMMX MalHOBHX IHTEpECiB, II0 HE Cylnepedyarh YNHHOMY 3aKOHOJIABCTBY YKpaiHH (CTpaxy-
BaJbHUKAMH), 3 OMHOTO OOKY, Ta 0co0aMH, sIKi 31MCHIOIOTH CTPaxyBaHHS (CTPaxOBHKAMH), 3 iH-
IIOTO, OTTIOCEPEIKOBYIOTHCS IOTOBOPAMH CTpaxyBaHHs. HasiBHICTh iHANBIAYaTIbHOTO PETYNIOBAHHS
SIK CKJIQJI0BO1 YaCTHHU JIOCMI/PKYBAaHOTO MEXaHI3MY IPYHTY€ThCA, EPELyCiM, Ha TUCTIO3UTUBHOCTI
METOJ/ly LIMBUILHO-IIPAaBOBOTO perymtoBanus [11, c. 22].

OTxe, CTPaxoBi MPABOBITHOCHHHU YIOPSIKOBYIOTbCA SIK HA HOPMAaTUBHOMY, TaK 1 Ha 1HIH-
BigyaslbHOMY piBHsX. [Ipy IbOMY JOTOBIpHE PETYIIOBaHHS 32 CBOIM BIDIMBOM Ha CTPaxoBi Bif-
HOCHHH € IIMPIIUM Hi’K HOPMATHBHE, OCKUTBKH CIIPSIMOBaHE Ha X opraHizamito Ta (OpMyBaHHS.
ToMy JJOTOBOPH CTpaxyBaHHS BUCTYITAIOTh TI€I0 YHIKATBHOI COMIAIbHO-TIPABOBOI KOHCTPYKIII€0
MIPUBATHOTO TIPaBa, ska 3yMOBIIOE ioro crienuiky # OJHOYACHO HaIa€e yJacHHUKAM CTPAaXOBHX
BITHOCHH SIKHAWIIMPITY CBOOOTY Aii, aje y BU3HAYCHUX IIPABOM MEKax.

Lpyeum enemenmom mexanizmy npagogoeo pecynio8ants CMmpaxosux npaeosioHoCUH € I0pU-
muuHi (aktu. Sk 3a3nauae H.C. Ky3nenoBa, opuanuti (akTH € BasKIMBOIO CKJIaJOBOI0 YaCTH-
HOI0 MEXaHi3My LUBUIBHO-IIPABOBOTO PETYIIOBAHHSA, OCKUIBKM caMe 4epe3 HUX 3AIHCHIOEThCA
MIePEBEICHHS 3arajJbHOO00B A3KOBUX MPABMUII MOBEAIHKH 3 HOPMAaTHBHOI IJIOUIMHU Y cepy KOoH-
KPETHUX CYCIIJIPHUX BITHOCHH, CaMe BOHH «3aITyCKAIOTh) MpOIlec peaiizamii cCyd’ eKTUBHHX MPaB
Ta 000B’S3KiB, CTBOPIOFOYM MTPABOBITHOCHHHU [12, ¢. 46].

Jocnipkyroun miciie RpuandHuX (HakTiB y MeXaHi3Mi MPABOBOIO PETYIIOBaHHS CTPaxo-
BHX BiJTHOCHH, BapTO BKa3aTH Ha ICTOTHY 1X 03HaKy — CHCTEMHICTh. OCKUIbKH OJWHUYHUHI IOpH-
JUYHUHN (aKkT HE MOXKe CIYTyBaTH IiJICTABO ICHYBaHHS CTPaxOBUX IPaBOBIIHOCHH, OPHINYHI
(akTu y 3a3HaveHild chepi MpaBOBOTO PEryIIOBaHHS MAKOTh PO3MIISAATHCS SIK KOMIUIEKC Pi3HHX
32 XapakTepoM SIBHII, B3a€EMOJIS SIKMX NMPHU3BOAUTH 10 PYXy CTPaxoBi MPAaBOBITHOCHHHU (TIpaB
Ta 000B’s13KiIB X cy0’ekTiB) [13, ¢. 225]. [lilicHO, CTpaxOBUM MPABOBIIHOCHHAM, 3 OIVISTy Ha CBOIO
cnierudiky, MPUTAMaHHUK BUCOKUW CTYIIHb OPTaHI30BaHOCTI Ta €JHOCTI, M0 Meperdadae TaKkokK
HAsIBHICTh CHEHU(IYHUX 3B’S3KIB, SIKI MOXKYTh BUHHKHYTH TUTBKH B PE3YJIbTaTi MOEIHAHHS (haK-
TUYHUX OOCTaBHH, IO MAIOTh IOPUAMYHE 3HAUCHHS, B €IMHY cHCTeMy. [Ipn mbOMy KOHKpETHA
(akTHIHa 00CTaBUHA OTPHMYE 3HAYCHHS IOPUANIHOTO (DaKTy 3a YMOBH 11 3MaTHOCTI PUBEICHHS
B pyX IHIIIOTO €JIEMEHTa MPABOBOTO MEXaHi3MY, 110 BH3HAYA€ HOTO (YHKI[IOHATbHE MPU3HAYCHHS
(HampHKIIaz, YKIaCHHS TOTOBOPY CTPaxXyBaHHS, CIUIaTa CTPAXOBUX BHECKIB, HACTAHHS CTPAaXOBO-
T'O BUIAJIKYy TOIIO).

3a Teopi€ro mpaBa IPUANIHUMHU (pakTaMHu MOXKYTh OyTH sK 1ii, Tak i mofii (MOpiBHIHI YU
abcomtotHi) [14, c. 233]. [IpoTte BapTO 3a3HAYUTH, 110 HACTAHHS Ti€l 4K 1HIIOI MOAIl HE 00OB’53-
KOBO MaTUMe IeBHi nmpaBoBi Haciaku. [loais MaTumMe 10OpUAUYHE 3HAUEHHS [T TIOSABU Ta (PyHKITI-
OHYBaHHS CTPAXOBHX IPABOBITHOCHH JIUILIE MicJsl BU3SHAHHSA 11 IOPHIMYHO 3HAYUMOIO CY0’€KTOM
npasBa. ToOTO y THX BHMAIKaX, KOJIU IPOLEC IPABOBOTO PETYIIOBAHHS BUKINKAHUN TOMISIMH, OC-
TaHHI 3QJIUIIAIOTHCS JIMIIE MaTepialbHIMU YMOBaMHU, HE BXOISTYN Y TAKOMY BUIVLSII B FOPUAHIHUN
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¢axt. OTxe, MiCTaBOIO TpaHc(opMallii CTpaXoOBUX MPABOBIAHOCHH € IOPUANYHI (DAKTH, IPEACTaB-
JIeH1 caMe BOJIbOBUMH aKTaMu Cy0’€KTIB Mpasa.

Cxoxi Ha 1opuauuHi (akTH, aje BiAPI3HAIOTHCS BiJ OCTAHHIX 3a CBOEIO CYTHICTIO 1 Tpa-
BOBOIO TIPUPOIOI0, TaK 3BaHi IOpuouuHi ymoeu — OOCTABUHH, IO BHACTIIOK IPHITUCY IHBIIb-
HO-TIPaBOBOi HOPMH MAafOTh TIEBHE 3HAYEHHSI /U1 BUHUKHEHHS, 3MiHH [IUBUTFHUX ITPABOBITHOCHH,
ajie 6e3rmocepeIHhO HEe TTOPOKYIOTH iX, HE TATHYTH 3a 0000 TpaHchopMalliid Ta He PUITHHSIOTH
npaBoBi BigHOCHHM [15, ¢. 19]. [IpukinagoM HOpUINYHUX YMOB MOXKE BHCTYIIATH JOTOBIpHA Bil-
MOBIIaNIbHICTh CTPaXOBUKa 3a MOPYIIECHHS YMOB JIOTOBOPY CTpaxyBaHHA. Tak, y pa3i HecIulaTH
CTPaxOBUKOM CTpaxyBaJbHHUKOBI a00 iHIIIH 0c00i CTPaxoBOi BHUILIATH CTPAXOBHK 3000B’sSI3aHUN
CIUIaTHTH HEYCTOHKY B PO3Mipi, BCTAHOBIEHOMY JOTOBOPOM a00 3akoHOM (cT. 992 LIK Vkpainn);
MiJICTABOI0 BUHUKHEHHS MPaBOBIJHOCHH i3 BIALIKOMYBaHHS 30MTKIB (JOTOBIpHOi BiAIOBiAaJb-
HOCTI CTPAaxOBHKAa) € HEBUKOHAHHS YMOB JIOTOBOPY CTpaxyBaHHs, 8 YMOBaMH — IIPOTHIIPABHICTh
MTOBEAIHKY CTPaXOBHKA, IIKO/IA, TPUINHHO-HACIIIKOBHH 3B’ 130K, BHHA.

OTxe, IOpUIUYHI (paKTH B MEXaHI3Mi MPABOBOTO PEryIIOBaHHS CTPaXOBUX IMPABOBITHO-
CUH — II¢ KOHKPETHI )KHUTTEBI OOCTaBHMHH, SIKi, 3 OISy HA HOPMHU TPaBa, CIYTYOTh IiJCTaBOIO
MmosiBM Ta (DYHKIIIOHYBaHHSI CTPAXOBHX IPABOBIJIHOCHH, a TaKOK KOHKpeTH3alii cy0’€KTHBHUX
mpaB i 000B’SI3KIB yUYACHHKIB IIUX BiJIHOCHH.

Tpemim enemenmom mexamnizmy npago8oco pecyiro8ants 00208IPHUX CINPAXOBUX GIOHOCUH
€ KOMIUIEKC IMBIJIBHUX NPaB Ta 000B’SI3KIB CTPAXOBHKA Ta CTPAXyBAJIBHUKA SIK yUACHUKIB BiJIIO-
BIJIHUX MPABOBIJHOCHH, 1110 BUHUKAIOTh HA MiJICTaBl HOPM IIMBLILHOTO MPaBa y 3B’SI3KY 3 MOSIBOIO
(HactraHHsIM) nIepe0ayeHoro HUMH puaArYHOro Qakty. Lli mpaBa Ta 000B’SI3KH CTAHOBIATD IOPH-
JYHHAN 3MICT CTPaXOBUX HPABOBIIHOCHH, SIKHI € MATPYHTAM ISl iX (paKTHYHOTO 3MiCTy — IOBe-
JUHKOBUX aKTIB YYaCHUKIB IIMX MPABOBITHOCHH 31 3MIHCHEHHS 1X Cy0’€KTHMBHUX IUBIIBHUX IPAB
Ta BUKOHAHHS IOPUANIHAX 000B’ SI3KIB.

3akoHomaBenb y 1K Ykpainu BCTaHOBWB, IO NUBIJIBHI TpaBa Ta 000B’SI3KW BHHUKAIOTh
13 it 0ci0, mepen0aYeHnK aKTaMy IUBUIBHOTO 3aKOHO/IABCTBA, a TAKOX 13 JIil 0ci0, He mependa-
YEHHX [IMMHU aKTaMU, ajie 32 aHaJOTi€l0 MOPOKYIOTh IMBIUILHI MpaBa Ta 000B’SI3KH, a TaK CaMo
3 iHmux opuandauX ¢akTis (4. 1 ta 2 ct. 11 LK Ykpainn). Cy0’ eKTHBHE IIUBLIBHE MTPABO, CBOEIO
4Yeproro, HaJae MPaBOMOYHIN 0c001 TPH MOXKIIMBOCTI: MO-TIEpIle, MOXKJIMBICTh 31CHIOBATH TIEBHI
MO3UTHBHI i1, 1110 Oe3M0CcCepeIHbO OB’ sI3aHi 31 3A1ICHEHHSIM CBOTO MPaBa; MO-Apyre, MOXKIIUBICTh
BUMaraTy TEBHOI MOBEMIHKU OE3MOCepEeHbO Bij 3000B’s13aHOT 0COOM; TIO-TPETE, MOXKIIMBICTH
3BEPHYTHUCS IO CYAY 3 BUMOTOIO IIPUMYCHTH 3000B’s13aHy 0c00y 1O BUKOHAHHS CBOIX 00OB’SI3KiB
a00 3aXMCTUTH MIPABO BiJl HOTO MOPYIIEHHS 31 CTOPOHHM 1HIIKX oci0 [16, ¢. 25].

Yemeepmum enemeHmom Mexanizmy npasoeoco pe2ynio8ants 00208ipHUX CIMPAX08UX Gi0-
HOCUH BUCTYIIA€ pealli3allisi HOpM IpaBa, a TaKoX Cy0’€KTUBHUX IUBUILHUX MPaB Ta 000B’S3KIB.
LK, a came 4. 1 ct. 12, BKazye Ha MOXKIHMBICTh BUIBHOTO Ta Ha BIACHHWH PO3CYH 3M1HCHEHHS
LIUBITBHOTO TpaBa. lle o3Hawae, 110 BCi MUTAaHHS, OB SA3aHI 3 BUKOPUCTAHHIM Cy0’ €KTHBHUX
IIpaB, BKJIIOYAIOUM OOCST 1 criocobu iX peanizanii, BUPIIIyIOTbCS IPABOMOYHUME 0cOo0aMH Ha iX
BJIACHUM pO3CY/I.

OcranHiM 9acoM y 0arathbOX HAyKOBHX IPAIlIX BUKOPUCTOBYETHCS MOHATTS SIK «peaiza-
Lis», TaK i «3IificHeH . [Ipy bOMY HAyKOBIII, SIK MPAaBUIIO, OOMEKYIOThCS JIUILE JTOCIIIKEH-
HSIM 3MICTYy HOPM TIpaBa, IO PETYIIOIOThH BIJAMOBIIHI BIIHOCHHH, 0€3 3’SCYBaHHS CYTHOCTI ITUX
mouaTh. [Ipuemnyemocs mo mosumtmii P.O. Credandyka, Ha TyMKy SIKOTO, TIOHSTTS «3IIHCHCHHSD)
Ma€ CTOCYBaTHCh CYy0’€KTUBHUX ITUBUIBHUX TPAB, TOJI SK IMOHITTS «peaTi3aiis» CTOCYEThCS Mpa-
BOMOYHOCTEH 5K CKJIaJIOBHX YaCTHH Cy0’€KTUBHOTO ITMBLILHOTO TipaBa [17, c. 144].

3niliCHeHHS IMBIJIbHUX NPaB Ta BUKOHAHHS 000B’SI3KiB MOJIATAE Y BOJILOBIH TIOBE/IIHIII yYac-
HUKIB CTPaXOBUX BiJIHOCUH BIAMOBIIHO JI0 THX 1JI€aTbHUX MOJEICH, SIKi 3aKJa/ieHi B JIOTOBIpHUX
MOJIOKEHHAX 200 3aKOHOAABYMX HOpMaX. | SIKIIO 115 MOBE/IiHKa MOBHICTIO BIMOB1Ia€ HOPMi, MOXe
UTHCS PO BPEryIbOBAHICTh KOHKPETHOTO IIUBIIFHOTO BiIHOIICHHS HOPMaMH IIUBUILHOTO MPaBa.
BogHowac yperyaboBaHiCTh HEBU3HAUEHOT KITLKOCT1 OJIHOPIIHUX, TUIIOBUX ITUBLILHUX ITPABOBI-
HOCHH CBITYHTH IIPO BIIOPSIKOBAHICTE BIIIOBIIHUX CYCIUIBHUX BiTHOCHH, OTXKE, i IIPO TOCSTHEH-
HSI METH X IIPaBOBOTO peryaroBanHs [18, ¢. 5]. 3 omusmy Ha e, MOYKHA CTBEP/KYBaTH, [0 HA3BaHi




Husinicmuxa

BHUIIIE CJICMEHTH MEXaHi3My MPaBOBOTO PETYNIOBAHHS JOTOBIPHUX CTPAXOBHUX BiAHOCHH € LIOPa3y
000B’ I3KOBUMH.

OnmHak B OKPEMHX BHIANKAX MEXAHIZM HPABOBO20 Pecylio8aHHs. 0020GIPHUX CMPAXOGUX
BIOHOCUH OONOBHIOEMbCSI O0OAMKOBUM ElLEMEHMOM — 3aXUCTOM CyO €KTHBHHMX IUBIIBHHUX TPaB
Ta 3aKOHHUX IHTEpECiB YJYaCHHKIB CTPAaXOBHX BIiJHOCHH 32 YMOBH iX IMOPYIICHHS, 30KpeMa,
HCBUKOHAHHS 200 HCHAJIC)KHOTO BUKOHAHHS YMOB J0TOBOPY CTPaxyBaHH:. Y TakoMy pasi mae Mic-
1€ BUKPHUBICHHS METH, 3aKJIaJICHOI B HOPMi IIMBIIFHOTO TpaBa, BIAXMICHHS BiJ MOJOKEHD ITi€l
HopMu. Came TOMy ISl BUPIBHIOBAHHS PETYISATOPHOTO MPOIIECY, CIIPSIMYyBaHH HOT0 10 OCTaBIIe-
HOT METH MiJIKITIOYAEThCA 1IeW eIeMEeHT MexaHi3My. ToOTo 0OCHOBHOMO (byHKuiefo I[LOTO €JICMEHTA
MeXaHi3My IPaBOBOTO PETYIIOBAHHS, HA HalIly TyMKY, € HiBEJIIOBaHHS BIXWIEHb Y IPOIIEC JOCAT-
HEHHS METH MPABOBOT'O PETYIIOBAHHS I[OFOBlpHI/IX CTPaxOBHUX BIIHOCHH.

BucuoBku. OTxe, came yepe3 MexaHi3M MPaBOBOTO PETYIIOBAHHS MarepiallizyeThes ine-
aJIbHa MOJICNIb CTPaXOBHX BIJHOCHH, SIKa 3aKJIaJiCHa B HOPMI, 1[0 HOTO peryintoe. B ennHOMy Me-
XaHi3Mi MTPABOBOTO PETYIIOBAHHS CTPAXOBUX BiTHOCHH JIOTOBIp BUKOHYE (DYHKIIIIO FOPHIUIHOTO
(axTy, 3 IKUM TIOB’I3y€THCSI BAHUKHEHHS Y KOHKPETHUX YYaCHUKIB CTPaXOBUX BIHOCHH TIpaB Ta
000B’S3KiB, a TAKOX SIKAI BHCTYIIAE KITFOYOBUM EJIEMEHTOM CTa il peatizallii HopM Tpasa, cy0’ ek-
THBHUX ITPaB Ta 000B’s3KiB.

EnemenTamMmu MexaHi3My IIPaBOBOTO PETYITIOBAHHS JOTOBIPHHX CTPAxXOBUX BITHOCHH €:
a) HOPMH IIUBUIFHOTO MpaBa a00 CTBOPIOBaHI yUYaCHUKAMM CTPAaXOBUX BIIHOCHH JIOTOBIpHI MOJO-
XKEHHsI; 0) IopuaAnYHi (paKTH Ta IOPUAUYHI YMOBH; B) BUHHUKHEHHS IIpaB Ta 000B’SI3KiB YUACHUKIB
JIOTOBIPHHUX CTPAaxOBUX BIJHOCHH; I') peaslizallis HOpM MpaBa, a TaKoX Cy0’€KTUBHUX IIUBUIbHUX
npaB Ta 000B’SI3KiB; I') 3aXHCT Cy0’ €KTUBHUX IUBLIFHHUX MpPaB Ta 3aKOHHHUX IHTEPECiB YUACHHKIB
JOTOBIPHHUX CTPAaXOBHX BiTHOCHH 32 YMOBH iX ITOPYIICHHS.
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CHIBBIJHOWEHHS ITOHATH «OI'OJIOIIEHHSA OCOBU TIOMEPJTOIO»
I «<BCTAHOBJIEHHSI ®PAKTY CMEPTI» 3A IUBLVIBHUM
TA HUBIJIBHO-IIPOLHECYAJIBHUM 3AKOHOJABCTBOM YKPAIHU

B crarTi 3nilicHEHO TOPIBHSUIBHO-TIPABOBUE aHalli3 3aKOHO/IAaBCTBA OO0 BCTa-
HOBJICHHSI (DaKTy CMEpTi 0COOM Ta OTOJNIONICHHS 11 TOMEPIIOIO.

Knrwuosi cnosa: yusitbHe 3aKOHO0ABCMBO, YUBLILHO-NPOYECYATIbHE 3AKOHO-
0aB8Ccme0, 02010UEHHs 0CODU NOMEPILOT0, BCMAHOGIEHHS hakny cmepmi 0coou.

B crarbe npoBeieH cpaBHUTEILHO-IIPABOBOI aHAIN3 3aKOHOAATENbCTBA, YTO Kaca-
€TCs yCTAaHOBIICHHS (paKTa CMEPTH JIMIA H OOBSBICHHS €€ YMEPIIHM.

Knrwouesvle cnoea: cpasicoancroe 3aKOHOOAMENbCMBO, 2PAANCOAHCKO-NPOYec-
cyanvroe 3aKOHOO0AMeNbCmao, 00bAGNIeHUs JUYA YMePUUM, YCMaHoeieHus akma
cmepmu auyd.

The article deals with the comparative legal analysis of legislation on the
establishment of the fact of death of a person and the announcement of her death.

Key words: civil law, civil procedural law, announcement of dead person,
establishing the fact of death of a person.




