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JESKI ACIEKTH PEAJI3ZAIIIL B TOCITIOJAPCBKOMY
TA DUBIJIBHOMY CYJOUUHCTBI HOBOI'O IPUHIUITY PO3YMHOCTI
CTPOKIB PO3IVIAAY CIIPABU CYAOM

VY crarTi po3NIAHYTO akTyalbHE MUTAHHS peajlizalii HOBOIO KOHCTUTYLIHHOTO
MPUHIIMITY PO3YMHOCTI CTPOKIB PO3IISLY CIPaBH CYIOM 033 MEXKaMHU KPHMiHAIIb-
HO{ I0CTHIIi, TIPUYUHA Ta 00CTABUHHU HOTo mosiBH. [IpoaHanizoBaHO OCHOBHI KpHUTe-
pii PO3yMHOrO CTPOKY PO3MISAY CHpaBH. BUCBITICHO JesKi aclieKTH Ta MPOoOIeMH
3aCTOCYBAHHS IIHOTO MPUHINIY Y YNHHOMY 3aKOHOJABCTBI.

Knrwuosi cnosa: saxucm npas epomadsn 6 cyoi, OCHOBHI 3acadu (npuHyuni)
CYOOUUHCMBA, PO3YMHI CIMPOKU PO32TIA0Y CHpasu cyoom, €eponelicokutl cyo 3 npas
JHOOUHU, POSYMHICIb CIPOKY NPOBEOeHH S KOHKPEMHOT npoyecyanbHoi Oii.

B crarbe paccMOTpeH akTyalbHBIH BOIIPOC MPUMEHEHHSI HOBOTO KOHCTHTYITUOH-
HOTO [IPUHIIUITA PA3YMHOCTH CPOKOB PACCMOTPEHHS JIeNa CYJI0M 3a Tpe/eiaMu yro-
JIOBHOTO CYIOIPOU3BOJICTBA, IPHUMHBI U OOCTOSATEIBCTBA €ro mosiBieHus. [Ipoana-
JIM3UPOBAHBI OCHOBHBIC KPUTEPHUHU PAa3yMHOI0 CPOKA paccMOTpeHus ena. OCBeeHbI
HEKOTOpbIE aCleKThl W MPOOIEMbl IPUMEHEHHSI ATOrO MPHHIIMIA B JCHCTBYIOIIEM
3aKOHO/IATEIIbCTBRE.

Knrueevie cnosa: 3auuma npas epaxcoat 6 cyoe, OCHO8HvIe HAYAd (NPUHYUNBL)
CYOONPoOU3B00CmMaa, pasymMuvie CPOKU paccmomperus oena cyoom, Eeponetickuil cyo
1O NPABAM Yel08eKa, PA3YMHOCb CPOKA NPOBEOEHUs. KOHKPEMHO20 NPOYECCYaAlbHO-
20 Oelicmaus.

Actual issue of realization of the new constitutional principle on reasonableness
of time of judicial proceedings outside the sphere of criminal justice, reasons and cir-
cumstances of its appearance are considered in the article. Main criteria of reasonable
time of judicial proceedings are analyzed. Some aspects and problems of application
of this principle in acting legislation are enlighted.

Key words: protection of citizens’ rights in court, main grounds (principles)
of court procedure, reasonable time of judicial proceeding, European Court of Hu-
man Rights, reasonableness of time to carry out a specific procedural action.

Beryn. 3axuct npaB rpoMajisiH B CY/Ii FapaHTYEThCS] HA OCHOBI KOHCTHTYIIHO BH3HAYECHUX
3acaJi CyJOUMHCTRA, 3adikcoBanux y ctarti 129 Koncrurymii Ykpaiau. [Tonpu Te, 110 y HOBI# pe-
naxiii OCHOBHOTO 3aKOHY 13 TEKCTY IIi€1 HOro HOPMHU BUITYYEHO 3TaJIKy PO 3aKOHHICTh, BOHA BCE
OJIHO MA€ThCs Ha yBa3i, TOMY IO 3aKOH € OCHOBHHUM JUKEPEJIOM MPABOBOI CUCTEMH Ta i camMoro
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npasa. Haromicts HOBa penaxiis KoHcTuTyii YkpaiHu MiCTUTh cepell OCHOBHUX 3acaj CyJ0UNH-
CTBa HOBUH po3/is «Po3yMHI CTPOKH pO3IIsiy cripaBu cynom» [1]. Bkasanuii mpuHIUN cipsMoBa-
HO Ha 60pOTHOY 3 TATAaHUHOIO B Cy/ax, 1110 Ma€ 3Ha4YHE MOIIMPEHHA y CYI0BIH cUCTEM.

CporonHi MpUIAHSITO BBAXKATH, IO MTOSBA HOBOTO KOHCTUTYIIHHOTO MPUHIIAITY CYAOUYHHCTBA
IIOZI0 PO3YMHHX CTPOKIB PO3MIIAY CIIPaBH CYIOM 3yMOBIJICHA MiIMCAaHHAM YKpaiHoro KonBeHtii
PO 3aXHCT IPAB JIFOJWHU Ta OCHOBOITOJIOXKHHX CBOOOJ (f1ami — KoHBeHIIis), BiIIOBIIHO JIO CTaT-
Ti 6 K01 TIPABO JIIOAWHY HA CTIPABEIJIMBHI CY/] IPE3YMYETHCS CaMe Y TaKHi CIOCi0, 0 BKIIIOUAE
10 ce0e sIK HeBiJ €MHY YaCTHHY IIPaBO Ha pO3yMHUH 1epiof] po3misiny cipasu [2]. Ilpore, Ha mymMKy
I1. I'yitBana, mpHYMHA MTOSBH I[LOTO MPHIUILY € ACIIO 1HIIO0, aJKe YKpaiHa CBOIM 3aKOHOM BHECTIA
KoHBeH1iI0 Ta npeneaeHTHy IpakTUKy €Bporneiichkoro cyay 3 npas mogunu (nani — €CILIL, €po-
MEHCHKUH Cya) 10 CKJIaly HaIllOHAIBHOTO 3akoHoAaBCcTBa 11e 2006 poky. O4eBUIHO, IO KiTbKICTh
CKapr BiJl IpOMajsiH YKpaiHu, OB’ A3aHUX 3 MEPEBUILEHHIM PO3YMHHUX CTPOKIB PO3IVISLY CIPaB,
o posnnaerbes €CIL 3pocrae [3, c. 30]. Sk npaBuiio, rpoMaasHU CKapKaTbCs Ha TPUBAJICTD
O3NSy, SIKa IEPEBHIIYE 11’ SITh, CiM, & TO i JecaTh poKiB [4]. OTxe, MUTaHHSA HAOYJIO 11e O1IbIIOT
AKTyaJIbHOCTI 1 3yMOBHJIO MIPUAHSTTS IOTO HOBOTO KOHCTUTYIIIHHOTO IIPHHITHITY.

[IOHATTS PO3yMHMX CTPOKIB BITYM3HAHOK IOPHIMYHOK) HAYKOK MEPEBAKHO BHBYAIOCS
y KOHTEKCTi cT. 6 KoHBeHIIii Ta mpoTokouiB 10 Hei 1 3aranbHOl ropucnpyneniii €CIIJIL. Unetbes
PO Tpami BUCHHUX 3aranbHoi Teopii Jep)kaBh Ta MpaBa, KOHCTHTYILIHHOTO, MIKHAPOIHOTO Ipa-
Ba Ta IMBIIBHOTO 1 KpUMiHAIBHOTO Ipouecy: M. Bypomencekoro, JI. bopucosoi, B. Jlenucosa,
B. €BinToBa, H. Ky3nenosoi, I. Mapoukina, I1. PabinoBuua, I. IlankeBunua, 1. Ilingesa, H. Pa-
nanoBuya, B. TymanoBa, A. @enoposoi, C. llleBuyka Ta iHmmx. [IutaHHsS Npo CyTHICTH MpaBa
Ha CIIpaBeIMBUHN CyJ] Ta IEAKUX 1HIIMX aCMEKTiB pO3yMHHUX CTPOKIB po3misiay crpasu 3a KoHBeH-
niero Ta npaktukoro €CIJI okpemo posmisinanocs B. Toponosenkom, T. Jlpsrinoro, O. OBuapeHKo,
O. Ilpoxorrerkom, O. Toroukom, E. TperyooBum Ta inmmmu. OgHAK, HA TyMKY IESKUX HayKOBIIIB,
IIe MATaHHS BITYM3HIHOIO IOPUAMIHOIO HAYKOIO TOCTIIKEHO HEOCTATHBRO.

IMocranoBka 3aBaaHHsi. MeTOIO CTaTTi € HAMAraHHS PO3MISTHYTH OCHOBHI CKJIQJHUKH T10-
HATTS PO3YMHOTO CTPOKY PO3IVIAY CIIPaBH, MPOAHANI3yBATH IILIIXOM 3iCTAaBICHHS Ta MOPiBHSIH-
HS IIOTO TIOHSITTS 13 TepMiHAMH, HEOOX1THUMHU JUUIsI BUKOHAHHSI KOHKPETHOI IpoIecyaibHol Aii,
BUSIBUTH JIESIKI ACTIIEKTH 3aCTOCYBAHHS JOCHIKYBAHOTO IPUHIIMITY.

Pe3yabraTu gocaigxenns. Ciif 3ayBakuTH, 110 3alI03UMYEHA 3 MIXKHAPOJHOTO TIpaBa Kare-
ropist «PO3yMH1 CTPOKH PO3MIIALY CIIPaBU» Ma€ CyO €KTUBHHM MIJTEKCT Y KOXKHOMY KOHKPETHOMY
BHITAJIKy BU3HAUCHHS IIMX CTPOKiB. [Ipo Iie 3asBUB y CBOil JomoBiai Ha 3acinanui [Ipesunii HAH
VYkpainu akagemik tO. [llemmryuenko [5, c. 39].

VY 1iyioMy HeomnepaTHBHICT POOOTH CY/IB € OJHIEO 13 prc TipaBocyas. BoHa mputamanHa
OUTBIIOCTI CYZIOBUX CHUCTEM, OJIHAK YacTO BOHA HaOyBae XpOHIUHUX (OPM, TIPO MO CBIAYUTH Bi-
TYM3HIHA CYJI0Ba CTATUCTHKA. SIK CIIpaBeUIMBO BiJI3HAYAETHCS Yy HAYKOBIH FOPUINYHIM JTiTEpaTypi,
HEIOTPUMAaHHS CTPOKIB PO3IISAAY CIIpaB HE JIMIIE MOPYIIyE IPaBo 0COOM Ha 3aXHUCT, a i hopmye
B HEl HETaTUBHE CTABJICHHS JI0 CY0BOI CHCTEMH, HEMOBAry J0 MPaBa, 10 CTa€ KPUTHUHUM IS ca-
Moi KpaiHu Ta moripurye ii MbKHaApOAHUH IMITK.

Ha nymky O. ['oH4YapeHKO, MOHATTS PO3YMHOTO CTPOKY PO3MIISAY CIpPaB HAalllOHaJbHUMHU
CylaMHU K BHAJEXKHUTh J0 TaK 3BAaHMX aBTOHOMHHX KaTeropii B ropucnpynaenuii €CILIL, 3mict
SIKUX € CIICIU(IIHUM Ta JOCUTH CKIAJIHUM IJIs1 CIIPHUHSATTS IS BITYH3HIHOI TPaBOBOI CHCTEMH.
3 omsAny Ha Iie MPUHIUIIOBO BXKIHBOIO € mpakTuka €CILJ, B sKiil po3KpHBaETHCS IOPUIHIHIH
3MICT KOXKHOTO 13 3aKpirmieHuX mpaB. OQIiidiHO TIyMaYuTH 3MICT KOHBEHIIIHHUX HOPM MO0
3aXHCTY MpaBa Ha CIIPABETMBUN Cy/I MOXKE BUKITIOUHO €BpOTNEHChKUH cyx 3 TIpaB oauHu. [pa-
BoBi mo3umii €CITJI momao 3MicTy mpaBa Ha CHpPaBEUTMBHI Cyl MarOTh 000B’SI3KOBY MPABOBY
NpUPOIY s BCiX KpaiH-y4yacHHIb KOHBeHIiT, a He juie Ui THX, M0 € CTOPOHAMHU y KOH-
KpeTHii cnpasi [6, c. 126]. ¥ npakTuni €BponeichKoro cyay MiCTATHCS CTaHAAPTH (IPHHIIUIIN)
BHUpILIEHHS MIEBHUX MPABOBUX CHUTYaIlil, SKi CTOCYIOTbCA PO3YMHHX CTPOKIB PO3IIISAY CHPABH.
OTxe, BpaXyBaHHA 1X € JOCUTb Oa)KaHUM JUIS JIEPIKABU SIK JIJIsl HaJIe)KHOTO BUKOHAHHS HEIO CBOIX
3000B’s13aHb 32 KOHBEHITI€0, TaK 1 3 IPEBEHTHBHOIO METOIO, 100 HE TOIYCKATH MIOPYIICHb ITPaB
y MalOyTHBOMY.
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BinnosinHo 10 Bumor cT. 6 KonBeHuii po3yMHUN CTPOK € 000B’ I3KOBUM JJISl PO3MIISTY LU~
BUTbHUX, aMIHICTPAaTUBHUX 1 KpUMiHAJIbHUX cIipaB. i BU3HAYEHHS TOTO, 4M Oysa TPHUBAJICTh
MIPOBAKEHHS Y cripaBi po3yMHoro, €CIIJI ciouaTky J0CiIKy€e 4aCcOB1 MPOMIXKKH PO3IVISLY CIIPaB
Yy paMKax HaIllOHaJIBbHOI PaBoBOi cucTeMu [7]. BiH BCTaHOBIIOE MOYATOK IBOTO CTPOKY Ta HOTO
3aKiHICHHS.

[Tepebir cTpoky y clipaBax Mpo IMBUIBHI TpaBa Ta 00OB’SA3KH BiJIPaXOBY€EThCS 3 MOMEH-
Ty BIIKPUTTS IMPOBAPKCHHS Yy CIpaBi, a B OKPEMUX BHUIAIKaxX — 3 MOMECHTY BUHHKHEHHS ITpaBa
Ha ITOJAHHS MTO30BY 10 CyAy. MOMEHTOM 3aKiHYeHHS mepediry cTpoky y mux crpasax €CILI naii-
YacTillle BU3HAE TOBHE BUKOHAHHS CYJJOBOTO PillICHHS.

Tpeba ycBiZOMIIIOBATH, IO CTPOKH, SKI BCTAHOBIIOKOTHCA CYIOM (HAMPHKIAJ, CTPOK
JUI YCYHEHHs HENOJIKIB IMO30BHOT 3asBU YU amelsiiHOI CKapry), TOBUHHI BIAMOBIAATH MPUH-
Uy po3yMHOCTi. Bu3Hauaioun (Ha BIacCHUM poO3Cyd) TPUBAIICTh LUX CTPOKIB, Cydy HEOOXiIHO
BpaxoOBYBATH NPUHIMIIK JUCIIO3UTHUBHOCTI Ta 3MarajibHOCTI, @ TAKOK 'PAHUYHI CTPOKH, 110 BCTa-
HOBJICHI 3aKOHOM ISl PO3IVISITY CIIPaBH.

Jis BCTaHOBJICHHS PO3YMHOCTI CTPOKY PO3IVISITY KOHKPETHOI CIIPaBH y HAI[iOHATBHHUX
CYIIOBHX OpTaHax 3a pe3yJbTaraMu po3misay Hu3ku crpaB («Kymira mporu [ombimiy» [8], «Mikysind
npotu Xopeatii» [9], «€pmakosa potu Pocii» [10] abo «Ilackan nmpotu Ykpaiam» [11] Ta iHIIHMX)
€Bpomnelicekuii Cy TPUHIIOB 0 BUCHOBKY, IO HOHSTTS «PO3YMHHH CTPOK» € Cy0’€KTHBHUM,
a TOMY BHPOOMB y CBOil NMPAKTHUIl KiJTbKa B3a€EMOIIOB’I3aHUX KPUTEPiiB: 1) CKIAAHICTH CIPaBH;
2) moBeliHKa 3asBHUKA (TOOTO 0coOwu, sika 3BepHyJacs 10 €BpONEHChKOro cyay); 3) MmoBeAiHKa
CYIIOBHX Ta 1HIIUX JIePKABHUX OpPraHiB; 4) BaXIJIMBICTh NpeAMETa pOo3MIALy Ui 3asBHUKA. OTKe,
obrpyHToBaHO0 Bunisiaae mosumis H. [Tucapenko Ta B. CboMiHO1, sIKi BBaXKalOTh, IO PO3YMHICTh
TPHUBAJOCTI CYTOBOTO MMPOBAKEHHS Tpeba OIIHIOBATH y KOHTEKCTi 0OCTaBUH KOXKHOI KOHKPETHOT
copasi [12, c. 56].

JloBra TpUBANICTh PO3DIALY CIpaBH MOXKE OyTH BH3HAHA PO3YMHOIO, SIKIIO cama CIpaBa
€ CKJIaJTHOIO SIK 3 (DaKTUYHOTO, TaK 1 3 MpaBOBOTO OOKY. [IMTaHHS OO CKIIATHOCTI CIIpaBH (MK i
MMUTaHHS [I0JI0 CTPOKY, MPOTATOM SKOTO CIIpaBa IMiJUIArae BUPIIICHHIO) Ma€e po3B’si3yBaTHCS B ii
PO3MIISAAL 3 OISy Ha Te, sIKi JIOAATKOBI MPOIECYalbHi Jlii HEOOXiJHO BUMHUTH, 00 OTPUMATH
JIOKa3U: TPH3HAUYUTH EKCIIEPTU3Y, JOMUTATH CBIJKIB, OJEPXATH BUCHOBKU CIICIHAICTIB TOIIO.
[Ipouenypy BUMHEHHS LUX il OMHCAHO B 3aKOHOAABCTBI, BIAMOBIAHO 10 SIKOTO BCE, IIO BiIOY-
Ba€ThCS B PO3MVISAL CIpaBH, nepedyBae miJ KoHTposeM cyny. Orxe, sik Bkazye JI. Tauiid, Biamo-
BIJIAJIBHICTh 32 HECBOEYACHE BHKOHAHHS MPOLECYadbHHUX M MOKIamaeTbes Ha cya [13, c. 36].
Takwuii BHCHOBOK 30iraethes i3 mosumiero €CIJIL. Tak, y pimreHHi B CHpaBl «Beprenschbkuii mpoTH
VYKpainm» 3a3HaueHO, 110 BiAKIAICHHS PO3IVISITY CIIPABH, TPHU3HAYCHHS 1 IPOBENICHHS CKCTICPTH3H,
Y9acTb CyAJi B PO3MNAII iHIIMX CIpaB, IIOBEPHEHHS KPUMIHAIBHOI CIIPaBH IPOKYpPOPOBi 3 Me-
TOIO0 YCYHEHHS JOMYIICHUX MOPYIIEHb KPUMIHAIBFHOTO MPOIECYyaIbHOTO 3aKOHOAABCTBA CaMi CO-
0010 He cyrepeyarh YNHHOMY 3aKOHO/IaBCTBY, ajieé He MOXKYTh NMPU3BOJUTH JI0 TIOPYIICHHS MpaBa
0co0u Ha CyTOUYMHCTBO B PO3yMHHUH CTpok [14].

Kputepiit cknaHOCTI CripaBU 03HAYa€ TaKOXK OL[IHIOBAHHSI CIPaBH 3 ypaxyBaHHSM o0OcTa-
BHUH 1 (haKTiB, IO IPYHTYIOTbCS Ha TpaBi (3aKOH1) 1 TATHYTH 3a COOOIO MEBHI IOPUAMYHI HACTIIKH.
Bona Moxe OyTu 1moB’si3aHa K 3 MUTAHHAMH (aKTy, TaK 1 3 TAKUMH PaBOBUMHM acIeKTaMU: Xa-
pakTepoM (HakKTiB, sKi HEOOXiTHO BCTAHOBUTH; KIJbKICTIO MHUTaHb, IO PO3MNISIAIOTHCS B MEKaX
CHPaBH; BIJUTAJICHICTIO 3 MONISLY MPOCTOPY Ta Yacy MiX TMOMISIMU Ta (haKTaMH, SKi pO3TIIIAF0Th-
Csl, Ta TIPOIIECOM CYJIOYMHCTBA; KIJIBKICTIO CBIJKIB Ta IHIIMX MPOOIeM, OB’ I3aHUX 31 30UPaHHAM
JIOKa31B; MIXKHAPOAHUMH (aKTOpaMu; MIPUEIHAHHSIM CIIPABH JIO 1HIINX, a TAKOXK BCTYIIOM Yy TIPO-
1ec HoBUX 0ci0. KpiMm Toro, CKIIaJHICTh CIIpaBM Ta CTPOK il PO3MIsAAY 3alieXKaTh Bijl CKIaIHOCTI
IpeAMeTa AOKa3yBaHHS y CIpaBi, 63 40ro HEMOXKIMBO MPABHIBHO i BUPIMINTH Ta 3aCTOCYBATH
HOPMHU MaTepiajbHOTO IpaBa; Bif o0csAry (akTiB mpeaMeTa JOKA3yBaHHS, SIKHH MOXKE 3MiHIOBa-
TUCS Y 3B 53Ky 31 3MIHOIO TiCTaB MO30BY, 301bIIEHHSIM YM 3MEHIICHHSM IMO30BHUX BUMOT, Bij
KUTBKOCTI JIOKa3iB, HA/IaHUX CTOpoHamu [6, c. 78].

Ha miaTBepmKeHHS BUKIaJCHOTO BHIE MOJKHA HaBecTH npukitany, koau €CILI mopiBHsIHO
TPHBaJII CTPOKU PO3IIISIY BBaXKAIKCh POZYMHUMH 3 OIVISITY Ha CKIagHICTH cupaBH. Tak, y crpa-
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Bi «Xocue npotu Higepnannis» 1981 p. €sponeiickkuil cya BUpILIMB, 0 TPUBATICTE y 8,5 po-
KiB 711 PO3IVIsILy CIIpaBH Mpo MaxpaiicTBo y inaHcoBil chepi He nmopyurysana ct. 6 KonBeHuii.
B inwii crnpasi €CIIJI BU3HAYMB AONMYCTUMHUM PO3IVISI TPYIOBOIO CHOPY Y HIMEIBKUX Cydax
yrponoBx 4 pokiB 9 micsmiB. OxHak €BpOICHCHKUN Cyl BCTAHOBHB MOPYLICHHS Y CIpaBax, IO
PO3IISLIANNCH MIPOTATOM MEHIIOro mepiony (3,5 pokis y copasi «Llummepman 1 CreitHep mpotu
[IBetinapii») [15, c. 78].

Jpyrum KputepieM po3yMHOCTI CTPOKY PO3TIISIAY CIPaBU € HAJICXKHA TOBE/IIHKA 3assBHUKA.
VY pasi HeoOXigHOCTI 0co0a, sika 3BepTaeThest 10 €Bponeiicskoro Cyay i3 3asBOIO PO BU3HAHHS
O3NSy CIIpaBH HEOOTPYHTOBAHO JOBI'HIM, M€ JIOBECTH, IO BOHA (11 0c0o0a) 0COOUCTO HE BUU-
HsiJIa Jil, cCpsAMOBAaHUX Ha 3aTaryBaHHs npotecy. Tooto €CIIJI KoKHOTO pa3y OIHIOE MOBEIIHKY
3asBHUKA Ta ii BIUIUB Ha TPUBAJICTH PO3IIISLY CIPABH.

VY mpakTHIli iCHYIOTh BUITAIKH, KOJH ITOBEIHKA 3asIBHAKA € HCHAICKHOIO Ta CIIPUSE 3aTs-
TYBaHHIO crpaBu. KIacHYHUM MPHUKIAIOM, KOJTH ITOBEAIHKA 3asSBHHKIB CTalla OJHIEIO 3 TPHIUH
TPUBAJIOTO PO3IVISILY cropy, € crpaBa «Uipikocra 1 Biona npotu Itanii», ne 15-piuauii cTpok po3-
sty OyJIo BU3HAHO BUIIPABIAHWUM, OCKIIBKH caMi 3asBHUKH 17 pa3iB 3BepTaUCS 3 MPOXaHHIM
PO BIICTPOUYCHHS MIPOIIECY 1 HE 3amepedyBalii MPOTH 6 TIEPEHECEHD PO3IIISTY, 3MIHCHEHUX Ha ITiJ-
CTaBi 3asBU 1HIIOI CTOPOHU y cripaBi [16]. B YkpaiHi 1oCUTh MOMUPEHUMHE € BUTIAJIKH, KOJIH 0CO-
Owu, MoiHpOpPMOBaHi PO Yac 1 MicIle CyJIOBOTO 3acCiaHHs, HE 3 SBISIFOTCS 0€3 MOBAKHOI IPUYH-
HU, HE JIOIal0Th BUTPEOyBaHi CYIOM JJOKYMEHTH, TUM CaMHM MPHU3BOASTH J0 TPUBAIOTO PO3TIISIY
CIIPaBH.

Bonnouac BHKOpHCTaHHS BCiX 3aco0iB OCKapKEHHS, sKi nepeadavyeHi HalioHaJbHUM
3aKOHOIABCTBOM, HE BBa)kaeThcs €BporieiickkuM CyqoM TakuM, IO CBIAYUTH MPO 3aTSATyBaHHS
CTPOKIB pO3IJISLY CIIPaBU Yepe3 IMOBEIIHKY 3asBHHUKA. Tak, 3BepHEHHS 3asBHUKA 10 HANIIHPIINX
MpoIlecyaTbHUX 3ac00iB MPABOBOTO 3aXHCTY (MOMAHHS areslliif, KIOMOTaHb, 3asB), Ha JTyMKY
€CI1J1, He IPU3BOANTE A0 HEPO3YMHOTO 3aTATYBAHHS PO3MILIAY cipaBu. Kpim Toro, sKmo neske
3aTsATYBaHHS 3 BUHU 3asBHUKA 1 BIIOYJIOCS, Taka 00CTaBUHA JIOCHIHKYEThCS TIOPIBHSIHO 3 JISIMH
BIJINIOBITHUX OpTaHiB Jep)kaBHOI Biaau. Hampukman, y crnpaBi «KapHaynieHko nmpoTH YKpaiHu»
2006 p. €Bponeiicbkuil cyn BKas3as, IO MEPIiOJ 3aTPUMKH y TPHU JHI y 3B’SI3KY 3 MOAAHHIM KO-
MOTaHHS TPO BIACTPOUKY, SIK 1 3aMiHa MEPIIOYEPrOBUX IO30BHUX BUMOI, HE MOXKE BUIpaBJa-
TH 3arajibHy TPUBAIICTh CYIOBOTO MPOBAKEHHS YNPOIOBXK 8 pokiB. Cyl Tako 3a3Ha4MB, IO
OCKap)KCHHSI TPhOX CYAOBHUX PILICHb y CYAaX BHIIMX IHCTAHIIH TAKOK HE 3aTATHYIO PO3IILAY,
TOMY 3asIBHHKA HE MO)KHA 3BHHYBadyBaTH 32 BUKOPUCTAHH: 3aC00IB, JOCTYITHUX HAlliOHATbHUM
3aKOHOIABCTBOM 3 METOIO 3aXHCTY BIaCHUX iHTepeciB [17].

KpiMm moBeniHky 3asiBHUKA, 111 4aC BCTAHOBJICHHS PO3YMHOCTI CTPOKIB PO3IVIsTY cripaB €B-
poreticekuii Cyn aHaImizye i MOBEIHKY OpTaHiB BIIaJId, ajie )opcTKimnie. 3riaHo 3i c¢T. 1 KonBeHmii
came JleprkaBa € BiJINIOBIJAILHOFO 38 BTIICHHS B )KUTTS MPaB 1 cBOOO, TapaHTOBaHWX KOHBEHIII€TO.
Cepell OCHOBHUX NPUYHH 3aTATYBaHHS PO3IVISLY CIPaB 3 BUHU JICPXKABH, SIK MIPABHIIO, BHOKPEM-
JIOIOTH TaKi: BEJIMKE HABAaHTAXXEHHS Ha CyIH, HETO(PIHAHCYBAHHS CY/iB, BIICYTHICTh HOCTATHHOI
KIIBKOCTI Cy[IiB Ta JOMOMDKHUX MpalliBHUKIB TolIo. Taki mpoOiemMu B opraHizaiii mpaBocyais
npuTamMaHHi He muie 1 Ykpainu. CBoro uacy €BponeichbKuii Cyal y pillieHHI 3 IPUBOAY 3raaHol
BXKE 3aTArHyTOi cripaBu «Yipikocta Ta Biona mpotu Itanii» 3a3HaumB: «<...> HaBiThb pedopmy-
BaHHA [[MBUTEHOTO TpOIIECYaNbHOTO KOIEKCY HE 3MOIIIO PO3B’sI3aTH peanbHy mpodiieMy (yHKIT-
OHYBaHHS Cy/iB B ITaii, sika moJysirae B MOCTIMHINA HecTadi 3ac00iB Ta MEPCOHATY Ha BCIX PIBHIX
CYIOBOI CUCTEMI.

CKJamHIiCTh CIIpaBU MOXKe OyTH BHITPABIAHHIM TPUBAJIOCTI TIPOIIECY, IPOTE HE BUITPABIAH-
HSIM BiICYTHOCTI CymOBOTro pimeHHs B3araii. OTxe, sK crpaBeaanBo Bkasye I1. I'yiiBaH, He MOX-
Ha, HATIPUKJIaJl, BBOKATH OOIPYHTOBAHUM CKJIAJIHICTIO CIIpaBH TpuBaje (IMOHAJ OJIUH PiK) HEBH-
TOTOBJICHHS IIOBHOTO TEKCTY PILIIEHHS CyAOM MepINoi IHCTAHIII1, KOJH CyJ/s HE BUHOCHUB PIIICHHS
TOCIOJAPCHKOTO CyAy Y Takui croci0, sik mporo Bumarae 3akoH (ct. 84 I'TIK Ykpainu y penakuii
1992 p.), monpwu Te, 110 y 3acijaHHi OyJ0 OTOJOLIEHO PO BUAAHHS OBHOTO TEKCTY CYIOBOIO Pi-
HIeHHS Yepe3 1 sTh AHiB. Le e BimepTrM mopymieHHssM KoHBeHIIT yKpaiHCHKIM CYIOM, OCKITBKH
BIJIIIOBIIHO JI0 BIMOT 3aKOHY CaMe PIIlIeHHs TOCIIONapChKOTO CYAy, BHHECCHE 3TiTHO 3 BHMOTa-
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MU Ha3BaHOI BUIIE CTATTi (IOBHUI TEKCT), € MPEIMETOM OCKApKEHHS B amlelSIiHOMY MOPSJIKY.
Cyn Bcyneped Y4HHHOMY YKpaiHChKOMY MPOLeCyabHOMY 3aKOHOJABCTBY Ta MIXXKHAPOIHOMY MPaBy
11030aBMB MM03MBaYa KOHCTUTYLIHHOIO MMpaBa Ha JOCTYII 10 MPaBOCYIs LUIIXOM IOJaHHs anes-
mirHOT ckapru [3, c. 32].

[NopymreHHAM PO3yMHHX CTPOKIB PO3IIIAY CIIPaB MPO IHBIIBHI IpaBa Ta 000B’SI3KU MOXKE
BBA)KAaTHCS TPUBAJIC HEBUKOHAHHS CYIOBUX pIllleHb 3 BUHH JICPKaBHUX OpraHiB. 3TigHO 3 Mperie-
JICHTHOO TIPAaKTHKOI €Bporeiicbkoro Cymy mpolielypa BUKOHAHHS PIllleHb CYIy € HEBiJ €MHOIO
YaCTHHOIO CYIOBOTO PO3IISAAY. 3 OIISAY HA II€ TMPOLUTYEMO MPEICICHTHE MOJIOKCHHS PIIlIeHHS
y cripasi €CIUI «l'opucOi nmpotu I'pewii» 1997 p., ne BkazaHo, 110 MPaBO Ha CIPABEIIUBHHA Cya
«<...>crano 0 imo3i€eto, SKOU TpaBOBa cUCTEMa JIEpKaBH JJO3BOJIsLIIA, II0O OCTATOYHE, 000B’ I3KO-
BE CyZ0BE PillIEHHs 3aJIMIIAI0CS HEAIF0OYNM Ha IIKOAY OJHiH 31 cTopiH. Baxkko ysBUTH, 1110 CTATTS 6
KoHnBeH11ii, JOKIaJHO ONMUCYIOYM HaJlaH1 CTOPOHAM MpollecyallbHi rapaHTii — crpaBeIMBHMA, ITy-
OMiYHHH 1 IIBUIKUI PO3MIIS, — 3aJIHMIIHIA Peati3amilo CyIOBUX pilleHb 6e3 3axucty» [18].

Kpim BkazaHHX TPhOX OCHOBHUX KPUTEPIIB PO3YMHOTO CTPOKY PO3IIIAY CIIPABH, Y IPAKTH-
i €BPONEHCHKOrO Cyly OCTaHHIX JIBOX JCCSTHUIITh 3BEPTAETHCS yBara Ha BaXKIUBICTh MIPeAMETa
O3NSy NS 3asBHUKA, 3HAYYINICTh JUIsl HHOTO MTUTAHHSA, sIKe IepedyBae Ha po3mIsi cyay, abo
0COONMBE CTAHOBHIIE CTOPOHU y Tiporieci. Tak, Ha gymky €CILJI, 6e3 3BoikaHb TIOBUHHI pO3IJIs-
JIaTHCS CTIPaBH PO MIKIyBaHHS HaJ AiTHMH, TPYJAOBI CIIOPH, CIIPABH, ITOB’S3aHi 3 TPaBMaTU3MOM,
crpasu moa0 BUJI-iH¢ikoBaHMX, a TAKOX 1HIII CIpaBH, MiJ 4ac pO3MIALY SKUX Ba’KJIMBa TEPMiHO-
BICTb.

OT1xe, HAa JyMKy aBTOpa cTaTTi, BianosigHo Ao cranaaptie ECILJI B po3yminHi cT. 6 Kon-
BEHIIIT pO3yMHHUIA CTPOK pO3MISALY CIPABHU CyAOM — LI OLIHHHUMA KPUTEPii, IKUH 3aJIeKUTh Ta CKJIa-
Ja€eThes 3 00’ €KTUBHUX OOCTAaBHH, 30KpeMa TaKHX, SK CKIAJHICTH CIIPaBH, ITOBENIHKA 3asBHUKA,
CYIOBHX Ta IHINMX JACPKaBHUX OPTaHiB, BaXIUBICTb MpPEAMETa PO3IIILY, HOro 3HAUYNIICTh
TUTS 3asIBHAKA.

Jns HaObIKEeHHS 10 €BPOIICHCHKUX CTaHAPTIB YKPalHCHKUH 3aKOHOJABEIh IT0YaB BHUKO-
PHCTOBYBATH KPUTEPii pO3YMHOCTI TSI BCTAHOBJICHHS CTPOKIB PO3MIISAY CIIPaB y Cyai Iie A0 MpH-
WHATTS 3akoHy Ykpainn «lIpo BHeceHHs 3MiH 70 [ocmomapchkoro mporecyasbHOTO KOACKCY
VYkpainn, L{usineHOTO NMponecyaabHOro Kojaekey Ykpainu, Kogexkcy aaMiHICTpaTHBHOTO Cy04NH-
cTBa YKpaiHM Ta HIIUX 3akoHOAaBuuX akTiB» Bix 03.10.2017 poky [19].

Tak, yd. I ct. 157 Tau. 2 c1. 302 L{MBUTFHOTO MPOLIECYATBHOTO KOAEKCY YKpaiHu B peAakiii
2004 poxy 3i 3MiHAMH IIITOCS IIPO PO3IIIS CTIPaB MPOTATOM PO3YMHOTO CTPOKy. ¥ Tocnozapehko-
My IpOLECYaTbHOMY KoIeKei Ykpainu B pemakiii 1992 poky 31 3MiHaMu B3araii He BUKOPHUCTOBY-
BaJIOCh MOHSTTS «PO3YMHHUI CTPOK», X04a BOHO MaJIOCh Ha yBa3i y 4. 1 cT. 69, sika mependavana,
10 CIip Ma€e OyTH BUPIMICHO TOCIIOAPCHKUM CYJIOM Y CTPOK, IO HE TIEPEBHIILY€E ABOX MICSIIIB BiJI
JIHSI OJIepKaHHS TT030BHOT 3assBH. CIip PO CTATHEHHS 3a00PTOBAHOCTI 32 ONPOTECTOBAHUM BEKCE-
JeM MaB OyTH BHPIIICHUM TOCIOAAPCHKUM CYIOM Y CTPOK, IIIO0 HE TIEPEBHUIIYE OJHOTO MICSIIS Bif
JHs oneprkaHHst 3asiBH (4. 2 ¢T. 69 ['TIKY 1992 poky).

OTxe, OKpIM TPaJUIIMHOTO BU3HAYCHHS 'PAHUYHUX CTPOKIB PO3MISAY, Y LIUX KOJAEKcax
BHCYBaJlach J10JJaTKOBAa BUMOTa PO HEOOXiTHICTh JOTPUMAHHS PO3YMHOTO JJisi KOYKHOTO BHUIIAJIKY
cTpoky. Lle o3Havae, M0 NUBLTBHA UM aJMIiHICTPAaTUBHA CIIPaBa y HAralbHHUX BUITAJKaX MOBUHHA
OyTH pO3NIIHYTA MIBHAIIC, HE YCKAIOUM 3aKiHYCHHs TPAHUYHOTO CTPOKY. SIKIIO MpolecyarbsHIM
3aKOHOM i BCTAHOBJICHI KOHKPETHI MaKCUMaJbHI CTPOKH PO3IIIIAY CYIOBOI CIIPaBH, TO iX JOTPH-
MaHHS He MO)KHA BB)KAaTH €TMHAM KPUTEPIEM LTSI BU3HAYCHHS PO3YMHOCTI Yacy BUPIIICHHS KOH-
KpPETHOI CIIpaBH.

I3 mpuitHATTAM 3a3HadeHOTO BHIIE 3aKoHy YKpainu Bix 03 skoBTHs 2017 poKy 3aKOHOABEIb,
BPAXOBYIOUM BaKJIMBICTh 1 HarajbHy MOTpely y 3alpoBaKEHHI, ACII0 CHUCTEMAaTU3yBaB MHUTAH-
HSI KPUTEPil0 PO3YMHOCTI CTPOKIB PO3IVISIy CHpaBH CyloM. Biaremep meit kputepiil ctaB onHi-
€10 13 OCHOBHUX 3acaj rocrnoaapcbkoro (m. 10 u. 3 cr. 2 yunnoro ['TIK Ykpainu) Ta nuBiibHOrO
(. 10 4. 3 ct. 2 ynaHoro LIIK Ykpainu) cygodnHCTBa.

VY ko)KHOMY 13 KoIeKCiB, 30kpema y cT. 114 I'TIK Ykpainu ta ct. 121 LIIK Ykpainu gaHo on-
HAKOBE MTOHATTS PO3YMHOCTI CTPOKY. Tak, CTpOK € pO3yMHHM, SIKIIO BiH Iependadae gac, J0CTat-
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Hill (3 ypaxyBaHHSIM OOCTaBMH CIIPaBH) AJIs1 BUMHEHHs IPOLIECYaIbHOI /1ii, Ta BIIMOBIIA€ 3aBAAHHIO
BimOBiHOTO cynounHCTBa. Cyl Mae BCTAHOBIIOBATH PO3YMHI CTPOKH JIJIsl BAMHEHHSI IIPOLECYalTb-
HUX Jid. Bu3HaueHe y Kojekcax MOHATTS Maibke 30iraeTbes i3 Woro aediHilier0, BUKIAICHOO
y 1. 3 [Inerymy Bumioro crierianizoBanoro cymy YKpaiHu 3 po3nIssoy IUBUIBHAX | KpUMIHATBHAX
cnpas Bix 17.10.2014 p. Ne 11 «IIpo meski mUTaHHS TOTPUMAHHS PO3YMHHX CTPOKIB PO3TISIY
CyllaM¥ ITUBUIBHUX, KPUMIHAIBHUX CIIPaB i CIIpaB MPO aJMiHICTPATHBHI MPaBOMOPYIICHHS, BiJI-
MOBITHO JIO SIKOTO PO3YMHHM BBaXKA€ThCSl CTPOK, IO € 00’ €KTUBHO HEOOXITHUM JJIsi BUKOHAHHS
MIPOIeCyaNbHUX JiH, MPUHHATTS MPOIECyaJbHUX PIilllCHb Ta PO3MISAY 1 BUPIIICHHS CIIPAaBU 3 Me-
TOFO 3a0e3IeueHHs CBOEUacHOro (0e3 HeBHUITPaBIaHUX 3BOJIIKaHb) CyIOBOTO 3axucty [20].

BaxmuBuM 3ayBaXKeHHSIM, Ha TyMKY aBTOpa IIbOTO JOCIIIKCHHS, € 3BYXKEHHS 3aKOHO/aB-
L[EM HAJaHOTO B KOJEKCAaX IMOHSTTS PO3YMHOCTI CTPOKY 0 4acy, JOCTATHBOTO (3 ypaxyBaHHIM
00CTaBUH CIIpaBH) Il BYMHEHHS TLUTHKUA KOHKPETHOI MPOIeCyaIbHOI [il, OCKIIBKU KOXKHA TPO-
HecyalibHa Jisl € JIAIIe CKIAIHUKOM Y KOMIUIEKCI TaKHUX Ta IHIINX i, pillleHb y CIIpaBi i MICTUTH
y co0i TIeBHI PU3WKH, OCKUTBKU 3 OIVISITY Ha 3BYXKCHHS TOHATTS HE BPaxOByBaTUME JEsAKi CTaii
CYZIOBOTO PO3IJISITY CIPAaBH.

Tak, BinmoBigHO 110 3MicTy 3raganoro uile [lneaymy BCCY Ta 3rimHo 3i crartero 6 Kon-
BEHIII{ BUKOHAHHS CYOBOTO PIllICHHS € CKJIQJ0BOIO YACTHHOIO CYJJOBOTO PO3ITISY, 3aBEPIIATLHOIO
CTAJII€I0 CYIOBOTO MPOBADKEHHA. Y 3B’A3KYy i3 UM MiJ Yac POy MUTAaHb MPO BiJIICTPOUKY,
PO3CTPOUKY, 3MiHY UM BCTAHOBJIEHHS CHOCOOY 1 MOPSIIKY BUKOHAHHS PIIICHHS, a TAKOX i dac
PO3MISAY CKAapr Ha pillleHHs, Jii yu Oe3AisIbHICTh JepKaBHOTO BUKOHABLS YW 1HIIOI MOCaI0BOI
0co0u JiepKaBHOT BUKOHABYOI CIIYKOU cynaM HeoOXiHO JOTpuMyBaTucs BuMor KoHBeHIIii 111010
BHUKOHAHHSI CYIOBOTO PIllICHHsI YITPOIOBXK PO3YMHOTO CTPOKy. HaBiTh y Ha3BaHomy Buiie [lnerymi
PO3YMHHUM BBa)KAETHCS CTPOK, IO € 00’ €KTHBHO HEOOXiTHUM JIJIsl BUKOHAHHS HE TUIBKH IpOIIe-
CyallbHHX il aje i IPUHHATTS IPOLeCyalTbHUX PIllIeHb Ta PO3MIBIAY 1 BUPIIICHHS CaMOl CIIpaBU
3 METOI0 3a0e3IeUeHHsI CBOEYaCHOTO (0e3 HEBUITPABIAHHUX 3BOJIIKAHbB) CYIOBOTO 3aXHUCTY.

BucHoBku. 3 OTIIsiy Ha BUKIIAJACHE JIOIUIBHO 3pOOUTH JIEKiTbKa BUCHOBKIB.

[ToHSITTS PO3yMHOTO CTPOKY PO3MIIsAY CripaBu 3a 1. 1 cT. 6 KoHBEHIIiT € TOCUTh CKIIaJIHUM,
OCKIJIBKH YITKHX 4acOBHX MpoMiKKiB y nmpakTtuili €CIIJI He HamaeThCs. 3acTOCOBaHE 3aKOHOAB-
L[EM MOHSITTS PO3YMHOCTI CTPOKY IIiJl YaC BUMHEHHS MPOLECYAIbHHUX il € N0 BUKPUBICHUM.
OnHiero 3 0co0IUBOCTEH MpOIECyaTbHOTO CTPOKY Ta BOAHOUYAC MOTO BiMIHHICTIO BiJ 4acy € iH-
CTPYMCHTABHUI XapaKTep CTPOKY, TOOTO HOTO MOMIIMBICTH 3/1iHCHIOBATH BILIHB Ha BiIHOCHHH,
Ki BUHMKAIOTh I1iT 4ac CyJOBOTO IPOBA/KeHHs. Moro 3ificHeHHs iHKomM mepenbauae HeoOXi-
HICTh 3yIHHEHHS MPOIECYyaJbHUX CTPOKIB Ta iX MOHOBIEHHs. CaMe MOXKIMBICTD 3IIHCHEHHS Ta-
KHX JIi{l 13 IpOIleCyaIbHUMH CTPOKaMU BHPaXKa€e IXHIN IITYYHHIA XapakTep.

BaxnuBuM 3aBaHHAM /ISl YKpaiHU € 3aNpOBAKCHHS HAIIHHOTO MEXaHi3My 3aXUCTy TIpa-
Ba Ha JTOJICPXKAHHS PO3YMHHUX CTPOKiB. Ha mymKy aBropa ctarti, B YKpaiHi MOTpiOHO pO3pOOUTH
3aKOH CTOCOBHO IOPYIICHHS PO3YMHHX CTPOKIB 1 MOPYIICHHS MpaBa 0COOM HAa PO3YMHHUH CTPOK
PO3IJISILY CIPaBH, B SIKOMY, MMO-TIEpIle, Oy/le HAJAHO BU3HAYCHHS MOHATTS «PO3YMHUH CTPOKY,
o-Jpyre, Oy/ie nependa4eHo mopsa0K 0CKap>KeHHsI BAHHUX [ cy/ai (Cy[iB), SIKi TPU3BEITH JI0 3a-
TSATYBaHHs CIIPABH, MO-TPETE, Oy/ie 3a0e3MeUCHO BUKOHAHHS CYIOBOTO PIillIEHHS PO MPHUCYIKECHHSI
KOMIICHCAIIIT 32 TOPYIICHHS IIpaBa 0COOU Ha CIIPABEITUBHIA CYJOBUI PO3IIISI Y PO3YMHUI CTPOK.
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