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KOHCTUTYIIMHO-IIPABOBE 3AKPITIJIEHHSA IMPABOBUX IMYHITETIB
MNOCAJOBHUX OCIB B YKPAIHI

CrarTs mpUCBsiUCHA HAYKOBO-TEOPETHYHOMY JOCIIIKCHHIO KOHCTUTYIHHO-TIpa-
BOBOTO IHCTUTYTY IMYHITETY ITOCAJOBUX 0Ci0 B YKpaiHi, IKUH HATAETHCS IEPIKABOIO
32 BUKOHAHHSI BKJIMBHX JCP)KaBHUX UM COLIANEHUX (YHKIIIH.
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Beryn. CyvacHe ykpaiHChKe CYCITIIBCTBO TIOCTABUIIO Mepe]] COO0K KOHKPETHY METY — (op-
MyBaHHs I€MOKPAaTUYHOI [TPaBOBOI AepKaBy. BaxIMBUM 3aBJaHHIM Ha LIULXY i JOCATHEHHS € PO3-
BUTOK iHCTUTYTIB MyONiYHOT BIaIH, 110 NOPOKY€E HEOOXIJHICTh BIPOBA/KEHHS B 3aKOHOJIaBCTBO
HOBHMX MEXaHI3MiB IOPUIAMYHOI BiAMOBIAAIBHOCTI UIA CyO €KTIB BIaJHUX MMOBHOBA)XEHb Pi3HUX
piBHiB. [TuTaHHs BiAMOBIIaTLHOCTI TOCAAOBUX OCIO TICHO MOB’sI3aHe 13 Mpo0IeMaMu TXHBOTO Mpa-
BOBOTO IMYHITETY SIK TapaHTii IXHBOI €(PEKTHBHOI IISUIBHOCTI Ta HE3aJeXKHOCTI. BojaHodac Haly-
Ba€ aKTyaJbHOCTI MpoOIeMaTHKa KOHCTUTYIIHHO-TIPABOBOTO 3aKPIIUICHHS MPaBOBUX IMYHITETIB
MOCaIOBUX 0Ci0 B YKpaiHi, 1110 3a0e31euyroTh IXHii TOCHICHHUI MPaBOBHUHN 3aXUCT Y cepi MPHUTST-
HEHHSI JI0 PI3HUX BUJIIB FOPUINYHOI BIAIOBIJAILHOCTI.

[Ipobnema KOHCTUTYHIHHO-TIPABOBOTO PETYIIOBAHHS IMYHITETIB MOCAJAOBHX OCIO TOCHTH
CKJIaJiHa 1 OararoacrekTHa, 1o 3yMOBIOE HEOOX1IHICTh BUBUCHHS HAYKOBHX IPallb MPEICTABHU-
KiB PI3HUX rayry3ei IopuIuuHOI HayKu. Baromuii BHecOK B ii po3po0eHHs 3p00HIIH BUCHI-KOHCTH-
TyLioHamicTH, (axiBui y chepi MiXKHAPOJHOTO, KPUMIHAIBHOTO TpaBa, MpeACTaBHUKU 3arajbHo-
TeopeTuuHOi HaykH, 30kpeMa: M. Kozrobpa, JI. Kpusenko, A. KpmwkaniBcbkuii, O. MalijaHHUK,
C. Mipomnuk, FO. O6opotos, M. Op3ix, O. Opnosa, O. CkakyH, B. Iloropinko, I1. PaGiHoBuY,
O. Txauns, FO. Tonuka, B. [llanosan, O. Apmunr ta iHmi.

Hespaxkaroun Ha YMMaity KUIBKICTB JOCIIJDKEHB 13 TPOOJIEMAaTHKHU MPAaBOBUX IMYHITETIB
MOCaIOBUX 0Ci0, 0araTo MUTaHb BCE e 3AJUINIAETHCS 11032 YBArow A0ciiHuKiB. Kpim Toro, mep-
MaHEHTHUH TPOIeC BHECCHHS 3MiH i JIOMTOBHEHH /10 YHHHOTO 3aKOHOAABCTBA, IO PETIIAMEHTYE
MIPABOBUH CTATyC OKPEMHUX MOCAJIOBUX 0Ci0, TOTaJbHA HEIOBIpa JI0 BIa/IU Ta ii 0Ca0BIIIB, HASIB-
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HICTb CUCTEMHOI MOMITUYHOT KPU3H B KpaiHi 3yMOBIIOIOTh TEOPETHUHY HEOOX1IHICTh 1X MOCTIIHO-
IO CUCTEMHOTI'0 aHaJli3y 3 METOIO BUSIBICHHS MPOOJIeM 1X KOHCTUTYLIHHO-TIPaBOBOIO PETYIIOBaHHS
Ta MEPCIEKTUBHUX HANPSMIB pe(POpPMyBaHHS.

I[ocTanoBka 3aBaaHHsA. MeTOIO CTAaTTi € KOMIUIEKCHE HAyKOBO-TCOPETUYHE JIOCIIIIKCHHS
KOHCTUTYIIHO-TIPABOBOTO IHCTHTYTY MPABOBUX IMYHITETIB IIOCAI0BHX OCi0 B YKpaiHi, BU3HAUCH-
HS Cy9acHHUX MpoOJIeM X KOHCTHTYLIHHO-TIPABOBOTO PETYITIOBAHHS Ta IMEPCICKTUBHUX HAIPSIMiB
pedopmyBaHHSI.

PesyabraTu focaifzkeHHst. Y BITYM3HSHIN IOpHCHpyACHII] BiCyTHE YiTKE BHU3HAYCHHS
KaTeropii mpaBoBoro iMyHiTeTy. HaBiTh OinbIe, OACH MiAPYYHHUK i3 Teopii Aep’KaBH Ta Mpasa
HE MPUJIUIAE HANGKHOI yBaru JaHOMY IpaBoBoMy (peHoMmeHy. HaTomicTh JeTanbHOTO XapakTepH-
3yIOTBCSI OKpEMi PI3HOBUAU IMYHITETYy 3a Taly3sMH IIpaBa, a caMe: y MIKHApOAHOMY IyOnidHO-
My IpaBi JETaJbHO aHAI3YEThCS «IUITIOMATUYHUNA IMYHITET», «IE€pPKaBHUH IMYHITET», «IMYyHi-
TET BIHCHKOBHX KOpaOIiBy; y KOHCTUTYI[IHHOMY TpaBi IETalli3y€eThCsl IHCTUTYT IMYHITETY TJIaBH
JIep)KaBH, HAPOJIHUX JIEMyTaTiB (MapiaMEeHTChKUN IMYHITET), CYIIiB; Y KPUMiHAIBHOMY TpoIeci
JOCITIJKY€EThCS IMYHITET CBIJIKIB, CBIZIOIBKUHN IMYHITET aJ[BOKaTa; Y (PiHAHCOBOMY IpaBi — MOJIaT-
KOBHIA IMyHITET TOIIIO.

ETtuMororito ciioBa «iMyHITeT» (J1aT. immunitas — BUIbHUI) MOXHA PO3IVISAIATH B 3aralib-
HOMY Ta CICI[iaIbHOMY 3HA4CHHSX. Y 3arajJbHOMY 3HAUCHHI, 3TiIHO i3 «CydacHUM TIyMadHUM
CIIOBHUKOMY, IMYHITET — II€ «BUKJIFOYHE MPABO HE MiAJATaTH JIESKAM 3arajlbHUM 3aKOHaM, 110
HaJaeThCcsl 0cobaM, siKi OCialTh ocoOnuBe cTaHoBuUIIE B Aepxasi» [13, ¢. 359]. ¥V cneuianb-
HOMY, IOPUIUYHOMY PO3YMiHHI, 3T1IHO 3 6araroToMHOI0 «HOPUANYHOIO EHITUKIIONE/IIEI0), IMYHI-
TET — «BUHATKOBE MIPABO HE MiIKOPATHCA ACIKHM 3arajlbHUM 3aKOHaM, HaJlaHe 0co0aM, 1110 MaroTh
0COOJTMBE TIOJIOXKEHHSI B JIepyKaBi, TOOTO I1e OCOOIMBI MIIBIH 1 PUBIJET, MO 3BUIBHSIOTH NMEBHUX,
BH3HAYCHUX 3aKOHOM, OCI0 BiJl IEBHUX 000B’SI3KIB 1 BIIMOBIIAJIBHOCTI B IUIAX 30€peKCHHS HUMH
CBOTO 0COONHMBOTO cTaTycy» [17, c. 241].

IOpunnyna iHTEpIpeTAaIlisi MOHATTS «IMYHITET» BIIEpIIe 3’ sIBHJIACS Ie 33 YaciB PUMCHKO-
TO TIpaBa K 3BUILHCHHS JIFOJICH Bijl TIOaTKOBUX a00 IPOMaJITHCHKUX 000B’s3KiB 200 CyCHUIBHUX
MOBUHHOCTEH, SIKE MIiT' HAQIaBaTH CIIOYATKy CEHAT, a 3T0JIOM IMIIepaTop OKpeMiit 0cobi, corianbHin
rpymi uu oOMmHuHi.

VYkpaincbkuii npaBo3HaBenb O. Tkans, sika B 3aralbHOTEOPETUYHIN TUIOIKHI MOTTHOICHO
JOCIiAniIa MUTAaHHS [IPaBOBOI MPUPOAM IMYHITETY, IPOIIOHYE HOT0 BU3HAUEHHS AK «<...> mepe-
OyBaHHsI 0co0H (TIOBHE 200 YaCTKOBE) 1032 IOPUCAUKITIEIO JEPIKaBU», «<...> PABOBHH IHCTUTYT,
TOOTO CYKYITHICT PABOBHX HOPM, IO PETYIIIOIOTH BITHOCHO CAMOCTIHHY CyKYITHICTh CYCIUTBHIX
BiIHOCHH a00 sIKi-HeOy b TXHI KOMITOHEHTH, BIACTHBOCTI» [16, c. 73].

Sx migkpecnuB iHIMKA BiTyu3HSIHUNA yaeHuil FO. O00poTOB, Ha MepIIuil MO, OKpeMi
MTOJIOXKEHHS TIPABOBHUX IMYHITETIB MOXYTh PO3IIISAIATUCS SIK BUHATKH 13 3araJibHO BCTAHOBJIICHUX
oOMesxeHb y mpaBi. Hanpukian, 3BUIbHEHHS Bl FOPHIUYHOT BIJIMOBIIATBHOCTI 0Ci0, K 3/1HCHIO-
10Th TyOniuHy AisibHICTh (IIpesuaenT Ykpainu, HapoaHi aemyTtartu, oMOYyJACMEH, CyAJi, areHTH
JUIIOMATUYHUX MPEJCTaBHULTB Ta 1HII), MOXHA Oyno O po3mIsiiaTu SIK BUHSTKH 13 3arajbHO
BCTaBJICHOT0 0OMEXEHHs Ha BUMHEHHS MTPOTHUIIPaBHUX 1ild [9, c. 21].

Bapto norogutucs 3 BU3HaueHHsM, 3arponoHoBaHnuM O. BacuibueHKo: «BU3HAYEHUH MiX-
HApOJHUMH HOPMATHBHO-IIPAaBOBHMH aKTaMH Ta 3aKpIIUICHHH y HAI[iOHAIFHOMY 3aKOHOIABCTBI
0COONUBUIT TIPAaBOBUI peXKUM KOHKPETHO BU3HAYCHOTO KOJIA OCIO, IO TMPOSBIAETHCS Y 3BITbHEH-
Hi BiJl IEBHUX O0OB’S3KIB UM BCTAHOBIICHHI OCOOIIMBOTO MOPSJIKY BIIMOBIIAIBHOCTI, HEOOX1THUX
JUTS. BAKOHAHHS MTOKJIaJICHUX Ha HUX JIEPKABOIO UM CYCIIBCTBOM 000B’s13KiB» [ 1, c. 44—45].

VY3araJlbHUBIIM HasBHI B FOPUCHPYACHIIT MiJIXONH, MOXKHA JIaTH BH3HAYECHHS TPAaBOBOTO
IMyHITETY SK BUIy IOPUANYHUX TapaHTidl AiSTIBHOCTI OKPEMHUX KaTeropiit oci0, sSKi HaJaloThes
JIEP>KaBOIO 32 BUKOHAHHS BXJIMBUX ACP’KaBHUX UM COLIATbHUX (DYHKILH 1 MOJSAraroTh y HaJaHHI
1M IIPaBOBOTO 3aXMCTY, 3BIIbHEHHI BiJl IEBHUX 000B’A3KiB a00 BCTAHOBJICHHI [l HUX OCOOJINBOTO
MOPSAAKY BiJIOBIJAIBHOCTI.

[IpaBoBHil IMyHITET € PI3HOBHIOM HEIOTOPKAHOCTI ocoOm. IMyHITET € camocTiitHUM Tpa-
BOBHM 33aCO00M JICP)KaBH, Yepe3 SIKMi BOHA 3aKPIIUTIOE BUKIIOUYHE ITPAaBO 32 0CO0aMH, 110 MAIOTh
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0COOJMBE CTAHOBHIIIE B JICPKABHHUX YW CYCHUIBHUX BITHOCHHAX, HE MiIOPSIKOBYBATUCS JIEIKUM
3araJbHUM ISl BCIX TPOMaJIsiH 3akoHaM. ToOTO MmpaBoBi IMYHITETH TOBHHHI OyTH MPaBOCTUMYITIO-
FOYMMH 3ac00aMU, 110 CIIOHYKAIOTh Cy0’€KTa /10 MIEBHOT MOBEAIHKH B PE3y/IbTari MO3UTHUBHOI Mpa-
BOBOI MOTHBAIII1. SIK IPaBOBUI CTUMYJ IIPABOBUI IMYHITET SIBJISIE COOOIO CYKYITHICT OCOOIHBUX
MPaBOBUX IepeBar. BogHouac iMyHITET MOCa0BUX 0Ci0 Mae crenudivHi 03HAKH, IO CBIIYUTH
PO HOTO CaMOCTIHHY FOPUAMYHY IPUPOJTY i JO3BOJISIE BAOKPEMHUTH HOPMH, 1110 HOTO periIaMeHTY-
F0Th, B CAMOCTIHHHHN THCTUTYT KOHCTHTYIIHHOTO TIpaBa.

MixxHapoaHI CTAaHAAPTH IPABOBUX IMYyHYTETIB 3aKPIIUICH] B CHCTEMI MiXKHAPOTHO-TIPABOBO-
TO PeryIroBaHHs, 30KpeMa, MiATBEPHKYIOTHCS 3MiCTOM MDKHApOAHUX 10oroBopiB. Tak, y cT. V Kon-
BeHIii Opranizanii O6’exnanux Haniii (mani — OOH) npo nmpusinei Ta imyHiteTH Bif 13 mrororo
1946 p. mpuBinei Ta iMyHITeT, BIAMOBIHO, HA3UBAIOTHCS «BUHATKAMH 1 MUIBraMH, 1110 HAJAIOThCA,
3riIHO 3 MIDKHAPOJHUM IIPABOM, JUIJIOMATUYHUM IpeAcTaBHUKaM» [6]. AHaNOTiyHe po3’ sICHEHHS
MicTuThes B [eHepanbHiit yroai npo npusinei Ta imynitetn Pagun €Bponn Bix 2 Bepecus 1949 p.,
3riJIHO 31 CT. 2 SIKOT NpHUBiel Ta IMyHITETH TAKOXK YITKO BU3HAYAIOTHCS SIK «BHHSATKH 1 MMUJIBTH, TIe-
periueHi B nanii Yromi» [2].

Bepyuu 510 yBaru HamioHaibHe 3aKOHOIaBCTBO, OCHOBHMIA 3aKOH YKpainu — KoHcTUTyIIis —
3aKpIILIFOE TMPABO Ha HEJIOTOPKAHICTh IIOJI0 TPHOX KATEropii MocaJioBUX 0Ci0, a caMe: HapOoIHUX
nenytariB Ykpainu (ct. 80), [Ipesunenra Ykpainu (ct. 105) Ta cyiiB — sk Cy/aJliB Cy/IiB 3arajabHOi
ropucnukiii (ct. 126), Tak i cynaiB Koncruryniiitnoro Cyny Ykpainum (ct. 149) [8].

OxpiM Ha3BaHMX BUINE OCi0, 3aKOHOAABCTBOM YKpaiHM IMyHITETH TepeadadeHi TaKoxX
uia YrnoBHoBaxkeHOTo BepxoBHoi Panu i3 mpaB nmtoaunu, [onoBu PaxyHkoBoi manatu, mepiuo-
ro 3aCTyIHMKA 1 3aCTynHHUKa [0J0BHM, TOJIOBHUX KOHTPOJIEPIB Ta cexperaps PaxyHKOBOI masaTi.
omo Bcix mepesiueHnX 0cid 3aKOHOIABCTBOM BCTAHOBIICHUH CIICIIaIbHAHN MTOPSAOK TPUTATHEHHS
JIO KpUMIHAIIbHOT BIIMTOB1IaIbHOCTI, BKUTTS KPUMIHATBHO-TTPOIECYATBHUX a00 aIMiHICTpPATHBHO-
MPOIECYATBHUX 3aX0/IiB (apeliTy, 00IITyKY, 3aTpUMaHHS, 0COOUCTOTO OISy TOIo) [ 14, ¢. 119-120].

BapTo Takox migKkpecnuTH, M0 IMyHITET HaJIIS€ BCIX CBOIX HOCIIB CIUIBHOI 1CTOTHOO
MepeBarold — MPaBOBOI0 HENOTOPKaHHICTIO. HesBakarounm Ha 3akpiluieHHS B HaI[iOHAJIbHOMY
3aKOHOMABCTBI YKpaiHM pI3HMX BUAIB KOHCTUTYI[IHO-TIPABOBHX IMYHITETIB, € CHUIBHHN (op-
MaJIbHUH MPHHIUI TiIBUIIEHOTO 3aXUCTy OKPEMHUX 0C10, 000B’SI3KOBOIO 1 KATETOPUYHOIO YMOBOIO
HAJaHHS SIKOTO € 00CST NPUBLIETB, 110 Ma€ BIAMOBIAATH POII i 3HAYSHHIO UX OCI0 Y )KUTTENIsATb-
HOCTI CyCIiJIbCTBA 1 HE MOXKE MEPETBOPIOBATHUCSA Ha SKiCh 0COOUCTI Oe3mijcTaBHI NpuBijiei.

CpOromHi OCHOBHOIO MPOOIEMOIO IPABOBOTO IMYHITETY BUCHI BBaXKAIOTH TE, IO, 3 OJHOTO
00Ky, BiH CITy)KUTh TapaHTi€ro, 0 ocoba, o Horo Mae, Oy/Je 3axuileHa BiJl HEOOIPYHTOBAHOTO
KPUMIHAJILHOTO Y1 aJIMIHICTPATHBHOTO MEepeciiayBaHHs. A 3 iHIIOro OOKY, HaJIMIpHI 3aKOHO/1aBYi
TIEPETKOIN JIJIsl IPUTATHEHHS MOCaI0BUX OCI0 70 BIAMOBIAAIBLHOCTI pOOISITh 4YaCTO HEMOKITHBHM
00’eKTHBHE BCeOIUHE PO3CIiyBaHHS, 10, CBOEK YEeProro, He crpusie (GOpMyBaHHIO MOBAKHOTO
CTaBJICHHS TPOMAJISH JI0 3aKoHy i Biamu [10, c. 122-123].

Bapro HaromocuTH Ha TOMY, IO HEOOXITHICTH MEperIiay o0cAry IMyHITETiB BHOOPHHX
nocajoBux ocid B YkpaiHi 3yMOBJICHA MO3UILI€0 [ pynu aepikaB MPOTH KOPYMLIi i3 3a3HAYCHUX
nutanb (GRECO). Tak, n. . 9 ta 10 Ouinounoro 3Bity GRECO 3a pe3ynbraramu CHiIBHOTO
MIEPLIOrO Ta APYroro payHy OLIHIOBAaHHS, SIKUH CTOCY€ThCS 3aro0iraHHs KOPYILii 00 YJIeHIB
MapIIaMeHTy, CYJ1iB Ta IPOKYPOPIB, Y YaCTHHI 0OMEKEHb IMyHITETiB BHOOPHHUX 0Ci0, YkpaiHi Oyo
PEKOMEHIOBaHO: TIO-TIEpIIIe, PO3IITHYTH BIIPOBAKCHHSI 3aXOMIB IS 3a0€3IeUeHHs 30epeKCHHS
PEUOBHX JIOKA3iB TOJI, KOJM 0COOH, III0 MalOTh HEIOTOPKAHHICTh, OyJIM 3aTpUMaHi Ha MICIll BUH-
HEHHS TSDKKOTO 3JI0YHMHY, HAETHCS TAaKOK MPO KOPYIIIII0; MO-ApyTe, NEPETITHYTH CHCTEMY IMyHi-
TETIB y Takwui crocid, mob 3a0e3neynT MOXKIIUBICTS MIBUIKOTO YXBAJICHHS PIlICHb PO 3HSITTS
imyHiteTiB [11].

Heo0xigHo 3a3Ha4MTH, 110 MPUHHATTS KOKHOTO OLIHOYHOTO 3BITY BiIOyBa€THCS Ha TIICHAP-
Homy 3acizanHi GRECO B ymoBax TpUBaJIOTO 1 3KBaBOTO 0OTOBOpEHHs MK (paxiBIsIMH 3a y4acTi
BCIX JieJierauiii epkaB-y4yacHHUIb, a TAaKOX 31 3°sICYBaHHSIM HAaMEHIINX MOAPOOHIIb, IO CTOCY-
10Thes peameta 3Bity. Tomy OIiHOYHI 3BiTH Ta IXHI peKOMEHAAIIT 3aBKIIH MiCTSITh HE JIUIIE aBTO-
puTeTHI IyMKH Ta BpakeHHs ekcnepTiB GRECO mono 3ycuis KoXHOI 3 JepikaB y cdepi aHTH-
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KOPYMNUIHHOI MONITHKY, 3aKOHOAABCTBA Ta MPAKTUKHU, a TAKOXK 1 KOJEKTUBHHUH J0CBiA O0OpPOTHOU
3 KOpYIILI€I0 B MPOBiIHUX KpaiHax €Bponu Ta Cronyyenux llIrariB Amepuxu (nani — CILIA) [3].

3aznaueni Bumie pexkomenaanii GRECO rpynryrorbes Ha 1. 1. 103 ta 104 OuinoyHoro 3Bi-
Ty. 30Kpema, y 1. 103 OIiHOYHOTO 3BITY HATOJIOIIYETHCS HA TOMY, IIIO IMYHITETH THX 0Ci0, Ha IKHX
MTOIITUPIOETHCS TXHSI JTisl, MAIOTh A0COFOTHHI XapakTep. 3-1Ti/1 il IMyHITETIB HE BUIYYCHO BUTIAIKH
3aTpUMaHHS MOCAIOBUX OCIO Ha MICIli BUNHECHHS 3JIOUMHY, 110 B pa3i CKOEHHS TSHKKHUX 3JI0YHHIB,
cepe/l SKMX KOPYIIIIisi, CTBOPIOE JIJISl BIIMTOBITHAX MOCAIOBUX 0C10 HEBHIIPABIaHO BUCOKHH PiBEHb
3aXUIIEHOCTI.

VY n. 104 OuiHo4HOTO 3BiTy 3a3HA4YCHO, IO MPOIETypa 3HATTS IMYHITETIB Ha MPaKTHIL
MOKe OyTH JJOCUTh TPUBAJIOIO — Bl MiCSIIA 1 OiJbIIIe, OCKUIBKH JJIs BAIMHEHHS KOKHOT OKpeMoi il
B Meax Ti€i amoi crpaBu Tpeba OTpUMYBATH OKPEMH 103BiT (3rofay). Y 3B s3KY 13 UM MaroTh
OyTH BU3HAuYEHI MI€BH1 KpUTEPii, sIKi O JO3BOJISLIIN yXBAIIOBATH OOIPYHTOBAHI pillleHHS Y BiANOBi-
Hili cdepi [4, c. 6].

V cBoix pexkomennaiisx GRECO Hanonsrana Ha nmeperisii BCi€i CHCTeMH IMYHITETIB, a He
JIMIIE IMYHITETIB OKpEMHX Cy0’€KTIB, 30KpeMa — y HalpsiMi 3aIpoBaPKEHHS] MEXaHI13MiB IBUIKO-
TO 3HSITTS IMYHITETIB 1 3a0e3neueHHs 30epekeHHs JJOKa3iB. AJle BKIIFOYCHUHN JI0 TIOPSJIKY JICHHO-
ro cecii BepxoBHoi Pagu Ykpainu Ta HanpaBieHUN UIS OTpUMaHHS BUCHOBKY KOHCTHTYIIHHOTO
Cyny 3akoHOnpoekT Ne 3251 He nependadae yTOUHCHHS MPOIETYPHUX ACTICKTIB 3HATTS IMYHITETY
i3 IIpe3naenTa B mopsiaky nporeaypu immiumenty (cT. 111 Koncrutymii Ykpainu), a Takox MOx-
JMBOCTI 3aTPUMAHHS YU apelITy Cy/J1iB, HAPOAHUX ACMyTaTiB Ykpainu 6e3 3ronu BepxoBHoi Pagu
VYkpainu y pasi, Ko ix 3aTpuMano Ha Micii BunHeHHs 31o0unny (flagrante delicto) [4, c. 8].

o cTocyeThest MPaBOBOTO CTATYCy MPOQECIHHUX CYIIB, TO HASIBHICTD THX YU IHIINX €Jie-
MEHTIB HEIOTOPKAHHOCTI XapakTepHa JUIs CTaTyCcy CyIIi B OyJab-sKiil JeMOKPATHUHIN JepiKaBi.
Leit iHCTHTYT € Hag3BUYAaHHO Ba)KIMBOIO TapaHTIEI0 HE3aJICKHOTO Ta HEYNEPEHKEHOTO IIPaBO-
CyIUIsl sIK colliaibHOT (DYHKINT OpraHiB Cy[I0BOI BIIaJId, IO TOKJIMKaHA 3a0e3ledyBaTH CTa0lib-
HICTh CYCITIJIbHUX BIJIHOCHH Ha 3arallbHOIPABOBUX 3acajiax IMpasa i CrpaBeITMBOCTI. Aye o0csT
HEIOTOPKAHHOCTI CYJIiB y Pi3HNX KpaiHaxX pi3HUTHCS 3aJCKHO Bi PiBHSI PO3BUTKY IIPaBOBOI i Tpo-
MaJITHCHKOI KyJIBTYPH 3arajioM i OBar JI0 3aKOHY 30Kpema.

VY pO3BHHEHHX JEMOKPAaTHMYHMX KpaiHax Cy[as 3a3BUYail HAAUICHUN iMyHITETOM Bif Bin-
MOBIJAIBHOCTI HE TIJIBKHU 3a [Iii, a ¥ 32 BUCJIOBIIIOBaHHS (1HJAEMHITET), OB’ s13aHi 0€3M0CePeTHBO
3 BUKOHAHHSIM O0OB’S3KiB 13 pO3MIISy 1 BUPILIEHHS CYIOBHX CIpaB (32 BUHITKOM BHIIJKiB BUH-
HEHHS 3J7104MHIB). 3a Oyab-sKi JICTIKTH B MOOYTi BiH HECE BiIMOBIIATBHICTh TAKUM K€ MOPSIKOM,
SIK 1 THIIN TPOMAJISIHU. Y 3B’SI3Ky 3 BUCOKHMM aBTOpuTeToM cyny B CIIIA Ta kpainax 3axifgHoi €Bpo-
M PO HEJIOTOPKAHHICTD CY/UIIB (OCOOIMBHIA IOPSIOK MPUTITHEHHS iX 710 KPUMIHAIBHOT BIJIOBI-
JATBHOCTI) B IXHIX KOHCTUTYIIISX HE WaeThes. Ha KOHCTUTYIIHHOMY PiBHI 3a3BHUail BU3HAYAETHCS
JIUIIE MOXKITMBICTD YCYHEHHS CYJUII 3 TOCA/IN B pa3i BAMHEHHSI MPOCTYIIKY, HECYMICHOTO 13 CYJUTiB-
CBKOIO IT0Ca0i0. KoMmeTeHmis moa0 yXBajIeHHs PillieHb IO IMIIYMEHT cynmiB (X 3BUTbHCHHS
3 [OCaJT) 3aKPITLTIOETHCS 38 OpraHaMu CyJ0Bo1 Biaau [7, c. 44-45].

2 yepBHA 2016 p. KOHCTUTYLINHHE TOJIOKEHHS 100 HEAOTOPKAHHOCTI CY/UII, 110 3aKPIILIIOE
OJIMH 3 OCHOBHHX €JIEMEHTIB HOro CTarycy 1 HalBaXKJIMBIIy rapaHTiio NpoQeciiiHol AisIbHOCTI
CYIUIIB, 3a3HAJIO CYTTEBHUX 3MiH. Y 3B’S3KY 13 LIMM KapAWHAJIbHO pedOpMOBaHUIN 1HCTUTYT Cya-
JUBCHKOTO IMYHITETY B HampsiMi HOT0 3BY>KEeHHs, TpaHchopMallii B TaK 3BaHUH «(PYHKIIIOHATBHHUH
iMyHITeT cy/uti». ¥ cT. 126 KoHcTuTyiii 3a3HadeHo: «He3arexkHicTh 1 HeIOTOPKAHHICTh CY/III T'a-
panTyeTbess KOHCTUTYIIERO Ta 3aKOHAMH YKpainu. BrumB Ha cymio B Oynb-sSKuil criocio 3a00po-
HseThes. bes 3romm Burmoi pagu mpaBocyais cymaro He Moke OyTH 3aTpHMaHO a00 yTPHUMYBAaHO
IT1]] BAPTOIO UM apeIlTOM JI0 BAHECEHHSI OOBHHYBAJILHOTO BUPOKY CY/IOM, 32 BUHSTKOM 3aTpUMaHHS
cyaai mjg gac abo Bifpasy K Micisl BANHEHHS TSDKKOTO 200 0COOIMBO TSKKOTO 310unHy. Cyaiio
HE MOXKe OyTH MPUTATHYTO JI0 BiIIOBIAAIBHOCTI 32 YXBaJICHE HUM CYJOBE PIIlIEHHS, 32 BUHATKOM
BYMHEHHS HUM 3JI0YMHY a00 AUCHUILTIHAPHOTO IpOCTynKy» [12].

OT1xe, MOKHA 3pOOUTH BHCHOBOK, L0 IHCTUTYT CYAJIIBCHKOIO IMYHITETY € 3arajJbHOBU3HA-
HUM Yy CyYacHI! CBITOBIH HpakTHIli JeMOKpatu3My (pyHKIIOHYBaHHs CYIOBOi BIaIu B KpaiHax
13 TPOMA/ISTHCBKHUM CYCITiIBCTBOM.
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HarmionanpHe 3aKOHOMABCTBO YKpaiHU MPO CTATyC JACMYTaTiB MOTpedye BIOCKOHATICHHSI.
BitunzHsHi GaxiBlUi AOTPUMYIOTbCS Ti€l MO3UIIT, 0 HEOOX1THO CIIPOCTUTH MOPAIOK OPYLICHHS
KpUMIHAJIBHUX CIIPaB 100 HAPOAHUX JAEIMYTAaTiB, JO3BOJUTH MPOBENCHHS AEAKHX CIITUUX Aii
(oOuryk, BHiMKa) O3 BUMaraHHs SKOi-HEOYIb 3TOJIH, JIETaIbHO PEIIaMEHTYBATH MOPSIOK M030aB-
neHHs1 800 0OMEKeHHST HeTOTOpKaHHOCTI. OT)Ke MOKHA CTBEPIKYBaTH, X04a IPOOJIEMH JIEmyTar-
ChKOI HEJIOTOPKAHHOCTI W HasBHI, OJIHAK IIIJIKOBUTOTO 1 0€33aCTepeKHOTO CKAaCyBaHHS TapaHTil
IXHBOI HEIOTOPKAHHOCTI HEMAE.

JemyTaTchkuii iIMyHITET, HaBiTh CHOTO/IHI, HE MOXKe OyTH Ha3BaHUH abcomoTHHM. Ha Bin-
MiHYy BiJ] ACMyTaTiB, N030aBUTH HEJOTOPKAHHOCTI [Ipesunenta Ykpainu MpakTHIHO HEMOXKIIHBO.
Cr. 93 Konctutyuii YkpaiHu BCTaHOBIIOE JAOCUTH CKIAJHUHN MOPSAJOK MPUTATHEHHS JI0 BiJIOBI-
JAJIbHOCTI BUIIOI IOCAJ0BOT 0COOU JepKaBH, sIKUI Maike He311iiCHEHHUH.

Bapto 3ayBakutn, 1110 3 po3yMiHHs iMyHiTeTy [Ipe3unenTta YkpaiHu Bxke BUILIMBAE JBi ic-
TOTHI IpobIeMu: 1) 3aCTOCYBaHHS aHAJIOTii 3aKOHY Yepe3 He TOCHTh TOYHO BU3HAYCHUH CKIIa]l 3710~
YHHIB; 2) HeJOCKOHAJIA TIpoLieypa yeyHeHHs [Ipe3unenTa Ykpainu 3 HocTa MopsAKoM iIMITIIMEHTY.

3acTocyBaHHsI aHAJIOT1T 3aKOHY PO3YMIIOTh SIK CrielU(pIYHUN Croci0 yXBaJICHHS IOPHIUIHO
3HAYYIIIOTO PIIICHHS B pa3i MPOTaJIHMH Y 3aKOHOJABCTBI, 110 CTOCYFOTHCS BIATOBIIHOTO KOHKPET-
HOTO BUMAJKy. Take pillleHHs! YXBaIOIOTh HA OCHOBI 3aKOHY, SIKUM PETYJIIOIOTHCS aHAJIOTIYHI UM
OIM3bKI 32 3MICTOM CYCIHiJIbHI BiTHOCHHH. Y cdepi KpUMiHAIBHOTO i aAMIHICTPaTHBHOTO IpaBa
aHAJIOTis 3aKOHY B3araji He JIONyCKAEeThCs, 1 I 3a00pOHa Mae Ha METi 3MEHIIUTH HMOBIpHICTH
MOPYIICHHS MPaB TPOMAJISH Mij Yac X MPUTATHEHHS 10 KPUMIHAJIBHOI YU aIMiHICTPAaTHUBHOT Bifl-
MOBiIaJIbHOCTI. 3a3HayeHa MPUYMHA MMOBUHHA OYTH MiJCTaBOIO AJSI OOMEKEHHS BHUKOPUCTAHHS
aHaJorii 3aKOHy 1 11010 BUPIIIEHHS MUTaHHS HegoTopkaHHOCTI [Ipesnnenrta Yipainu [5, c. 17].

omo cr. 111 KoncruTynii YkpaiHu Takoxk MOXKHA 3ayBaKUTH, IO MPAKTHKA JIEPKaBOTBO-
PEHHS IPYHTYETHCSI HA TOMY, IO CIIOYATKy BHUPIIIYETHCS MUTAHHS MPO YCYHEHHS TNIABH JeprKa-
BH 3 TI0CAJIH, & TIOTIM — PO HOTO KPUMIHAJIBHY BiIIOBiIANBbHICTE. [ TOrO 1100 3BUHYBATUTH
[IpesnnenTta YkpaiHu y BYMHEHHI 3JI0YMHY IS IPOBEACHHS MPOIEAYPH IMIIUMEHTY, CIIOYaTKy
MOTPiOHO POBECTH CIiACTBO. IIpoTe 13 3a3HaYE€HOT0 BHIIC BUTUIMBAE, 110 IMYHITET IJIaBH JCPKABH
MONIUPIOETHCS Ha OT0 KUTII0, CIYKO0O0B1 MPUMIIIICHHS, Oarax, JTUCTyBaHHS, 0COOMCTI Ta ciryx)00-
Bl TPAHCIIOPTHI 3ac00M, BUKOPUCTOBYBaHI HUM 3aco0u 3B’S3Ky Ta Ha JOKYMEHTH, IO HAJIEXKaTb
oMy, a TakO)X BiH He MOxe OyTd HiffaHuil IOmuTy, oOIIyKy, 0COOMCTOMY OIVISLY. A 3HAYUTH,
MIPOBE/ICHHS MMOBHOLIIHHOTO CIIJICTBA HEMOXKJIMBE. | 4acTO BHACHIJOK IOTO € HecTaya MifcTaB
Ut po3misiny BepxoBHoro Pamoro Yipainu muTaHHS PO YCYHEHHS IVIaBH JCPXKABH 3 IIOCTA T10-
PAZAKOM IMITIYMEHTY.

BupitreHHsM TakuX MHTaHb MOXE CTaTH yxBayieHHs 3akoHy «IIpo [Ipesuaenra Ykpainmy,
Jie Oyzie 9iTKo C(OPMYITLOBaHO MEXI IPABOBOTO IMYHITETY IVIaBH JepKaBH. TaKoX BapTO CIIPOCTH-
TH TOpsinoK ycyHeHHs [Ipe3umenTta Ykpainu i3 3aliMaHOi TIOcag, a caMe BapToO 3alpOBaTUTH
IHCTUTYT NPU3YNUHEHHS MPE3UICHTCHKUX MOBHOBAKCHD HA IEPiOJ] PO3CITITYBAaHHS Ta PO3IVIALY
crpasu npo nputsarHeHHs [Ipe3unenta 1o BianosigansHOCTi [5, c. 17-18].

Takox MPUUUMHOIO HEBJJOBOJICHHS CEPEJl CyCIUIBCTBA II0/10 TPABOBOTO IMYHITETY HAPOTHUX
JIyTaTiB CTAJI0 CIPUIHSATTS HAPOJOM 1HCTUTYTY IMYHITETY HE SIK TapaHTii AIsUTBHOCTI, a SIK 0CO-
OnMBOrO MpUBLIEIO MocanoBuX oci6. Taky cuTyallito 3yMOBMIIM 3aHAATO IIMPOKI MEXi IMyHITETY
JeIyTaTiB, O CIIPUIHHSIE 3MOBKUBaHH: ocanoBiiB. [lle y keitHi 2000 p. mpoBeneno Beeykpain-
CBKUH peepeHIyM, OJHHUM i3 MUTAHB SKOTO OYJI0 MATAHHS MO0 HEMOTOPKAHHOCTI HAPOIHUX 00-
paHIiB. YKpaiHChKUI HapoOJI JIaB CTBEP/IHY BIJIIIOBI/b HA TIOCTABJICHE ITUTAHHS, TPOTE BIAMOBIIHI
3MIiHH JIO 3aKOHOJABCTBA TaK 1 HE OyJI0 BHECECHO.

BucnoBku. Bupinryroun npoOiemMy IemyTaTChbKOTo iMyHITETY B YKpaiHi, Tpeba BpaxyBaru,
II0 IIIKOBUTA HOTO JIKBiJaMis, IK 1 PO3MHUTE BPETYIIIOBAHHS SIKOTOCH 13 H10T0 eIeMEHTIB, HE Y3ro/-
KYETHCS 3 MIDKHAPOIHUMHU CTaHAApTaMU. YKpaiHi HEOOXiJHO BAOCKOHAINTH KOHCTUTYIIHHO-TIpa-
BOBE PEryNIOBaHHS JEMyTaTChKOTO IMYHITETY 1 BOIHOYAC YITKO BCTAHOBUTH, IO NEMYTATChKHIA
IMYHITET — 11€ TyOJI1YHO-IPaBOBUIN 1HCTUTYT, 11O € TAPAHTIEI0 IEMYTAaTChKOT NiSIIbHOCTI, a HE 0CO-
OnuBuHi npuBiNeH nemyrata. HeoOXiqHO YiTKO BPETy/IIOBaTH MOPSIOK MPUTSATHEHHS MapiaMeHTa-
pis 10 BIAMOBIAATBHOCTI, 3BY3MBIIN MEXI JIEyTaTChKOT HEOTOPKAHHOCTI, a came: 1) mepezada-
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4YuTH, IO HapHaMeHTC])KI/Iﬁ iMyHiTeT HC MOLIMPHOETLCSA Ha BUIMIAZIKW, KOJW [ACMyTaTra 3aTPpUMaHO
Ha MICIIi BAMHCHHS 3JI04MHY; 2) y pa3i BANHECHHS ACMYTATOM 3JI04UHY [IPOKYPATypa Ma€ MOPYIIUTH
crpaBy 0e3 3roay MapJIaMeHTy Ha MPHUTSATHEHHS HOTO JO BiIIIOBINANBHOCTI, & CyI — PO3IIIHYTH
TaKy CIpaBy; 3) y pa3i BUHECEHHs 3BHHYBAauyBAJILHOTO BUPOKY CYIy IOAO HAPOIHOTO NEIyTaTa
He noTpibHa 3roga BepxoBHoi Pann Ykpainu Ha 11030aBJICHHS BOJII 3aCY/DKEHOTO.

Bepyuu 10 yBaru coliaabHO-€KOHOMIUHI Ta MOMITHYHI 00CTAaBUHM B HAIIIIK JIepKaBi, TUTaH-
Hl 1IPO HEOOXIJTHHUHU 1 TIOCTATHIN 00CST ey TarchbKol HGHOTOpKaHOCTi B YKpaiHi € IOCUTh CKJIaJI-
HUM 1 HOTp€6y€ BlHHOBl}laHBHOFO MO€IHAHHA JICPIKABHUX, aI[MlHICTpaTI/IBHI/IX KOHCTI/ITyI_[lI/IHI/IX
l'[OJ'IlTI/ILIHI/IX i IpaBOBUX MeXﬂHlSMlB Horo BI/IpHJ_IeHHﬂ a HaI/IBa)K.]'II/IBII_He HOJI]TI/I‘{HOI BOJ'II caMux
ﬂeHyTaTlB TOTOBUX 10 3p1HI/IX le.[CHI) i AKTUBHOI'O TPOMAIAHCBKOI'O CYCHIJ'H)CTBa LlI/IBlJIISOBaHO—
r0, TOTOBOTO JI0 CYYaCHUX 3MiH.
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