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OYHJAMEHTAJIbHI 3ACAIU BTPYYAHHS Y IPUBATHE CIHIJIKYBAHHS

[IpoananizoBaHo Ta 3’sICOBAHO CYTHICTH NMPHHIIMIIIB IIPaBa K OCHOBOIIOJIOXKHUX
3acajl BTpy4YaHHsl y IPUBATHE CIUIKYBaHHsI, PO3KPHUTO 3MICT Ta peai3allifo Ha MpakK-
THIII BTPYYaHHS YIIOBHOBR)XCHUMH Cy0’ €KTaMU y PUBATHE CIIIKYBaHHS KJIACHUHHX
MIPUHIIMIIB TIpaBa.

KunrouoBi ciioBa: smpyuanns y npusammue CRiiKy68aHHs, NPUHYUN, 8EPXOBEHCINEO
npasa, OOMPUMAanHs npaeg i 60600 THOOUHU, 3AKOHHICTIb.

HpoaHaanpOBaHa 1 BbISICHCHA CYHIHOCTDb MPUHIIUIIOB IIPpaBa Kak OCHOB BMCIIIa-
TCJIbCTBA B IMYHOC O6H16HI/IG, OIIPEACICHBI COACPIKAHNE U 0COOCHHOCTH peanusannun
B IMPAKTHUKE BMENIATCIIBCTBA YIOJIHOMOYCHHBIMHA CY6L€KT3MH B JIMYHOC O6H_ICHI/Ie
KJIIaCCUYCCKUX IMPUHLIMUIIOB ITpaBa.

KuaroueBble clioBa: syveuiamenbcmeo 6 JUYHYIO JHCU3Hb, NPUHYUN, 6€PXOBEHCNBO
npaea, coonrooenue npae u 60600 Yenoeexkd, 3AKOHHOCMmb.

The essence of principles of the private communication intrusion is analyzed and
clarified, the role and place of classical principles of law in private communication
intrusion are determined, their features, content and legal basis are revealed.

Key words: intrusion, private communication, principle, rule of law, observance
of human rights and freedoms, legality.

Beryn. Baxamise miciie y popMyBaHHI TEOPETHYHOTO MIAIPYHTS Ta MPAKTUKW peajizarii
JICpXKABHOI TOJIITHKH 13 3aXHCTy 0COOM, CYCHIBCTBA, JACPKaBH BiJI KPUMIHAIBHUX TPaBOIOpY-
IIeHb 3aliMa€ BU3HAYCHHS IPHUHIIHIIIB 3a3HaYEHOI TisSUThHOCTI. He € BUKITIOUCHHSAM y TaKoMy pasi i
BTpy4YaHHS YIIOBHOBRKCHUMHU JICP)KaBHUMHU OpPraHAMU y MPUBATHE CIIIKYBaHHS SIK OJIMH 3 e(ek-
TUBHUX 3aXO0[liB, CIIPIMOBAHUX Ha OTPUMaHHs (30MpaHHSA) AOKa3iB a00 MEPeBipKy BKE OTpUMa-
HUX JIOKa3iB y KOHKPETHOMY KpPHMiHaJbHOMY MpoBakeHHi. [Ipy bOMy NOKTPUHANBHI MiIXOAH
JI0 ONITUMI3allii BTpy4YaHHs Aep>KaBolO y IPUBATHE CIJIKYBaHHS Oe3MocepeHbo OB i3aHi 31 BCTa-
HOBJICHHSIM L[UJIICHOI CHCTEMH HOPMAaTUBHUX BHMOI IMIIEPAaTUBHOTO XapakTepy, sIKi CTAHOBJIATDH
MIPUHIIMITY TIPABOTO Ta OpraHizaiiiiHoro 3abe3nedeHHs. [IpUHIMIN MarOTh Ba)KIMBE 3HAYCHHS
JUISL PETYJTFOBAHHS MTPABOBUX BIJTHOCHH, IO CKJIAJAIOTHCSA B cepi 3aXUCTy 0COOHU, CYCIIIbCTRA,
JIepXKaBH BiJl KPUMIHAIBHUAX IMPABOMOPYIICHb, a TAKOX ISl MPAKTHKH JISUTBHOCTI BH3HAYCHUX
3aKOHOM YIOBHOB)XCHHX JICP)KaBHHUX OpPTaHiB, 3a0€3MEUyI0UH MPABIIIFHE 3aCTOCYBAHHS IIPaBO-
BUX HOPM, IPUHAHATTS 3aKOHHHUX Ta OOIPYHTOBAHUX pillieHb. CaMe ToMy mpoOiieMa J0CHTiIKSHHS
CYTHOCTI Ta 3MICTy IIPUHIIMIIIB BTPYYaHHS y IPUBATHE CIIJIKYBaHHS Ma€ K TEOPETHKO-IIPAaBOBUIA,
TaK 1 MpUKJIaJHUN XapaKTep, M0 NoTpedye BiAMOBITHOIO HAYKOBOTO CYIPOBOKCHHSI.

Baromuii BHECOK y pO3BUTOK (hyHJaMEHTAJIbHUX 3aCaj HEIIACHUX CIiAYMX (PO3LIYKOBHX)
Il 3poOuiM BITUM3HAHI BUeHi, 30kpema, FO.I1. Anenin, JL.I. Apkyma, M.B. barpiii, b.I. bapa-
Henko, b.T. besnenkin, A.B. benoycos, B.Jl. bepnas, O.A. binivak, P.I. bnaryra, B.l. Bacunun-
gyk, B.O. I'mymkos, B.A. I'mazkos, C.O. I'punenko, B.A. Jlamko, O.M. poznos, H.C. Kapmnos,
L.I1. Ko3bsixos, B.A. Konecnuk, C.C. Kyxinos, €./1. JIyk’sauukos, B.B. JIynuk, B. T. Manspenko,
. 1. Hukudopuyk, . I1. [Tucemennuii, M. A. Ioropeuskwii, [.B. CepBeupkuii, /1.5. Cepreena,
€. Ckymum, B.M. Teprumnuk, JI.JI. Ynanosa, C.b. ®omin, A.B. Xonoctenko, A.I". 1[BeTkoB,
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B.O. Yepkos, [I.A. Yyxpaes, P.M. lexasuos, M.O. unin, M.€. llymuno. Bognouac HasBHi
HAyKOBI JTOCIi/PKEHHSI, PUCBSIUEH] MTpobiaemMaM Teopii Ta MPaKTUKKU BTPYUYaHHS Y MPUBATHE CIIij-
KyBaHHs, HE PU3BEIHN JJO OAHOCTAMHOCTI JyMOK LIOAO BHU3HAYEHHS 3MICTYy KOO0 OCHOBOIIOJIOXK-
HUX 3acal, 0COOMMBOCTEH peaizamii KIaCHYHUX MPHUHIHIIIB TpaBa 0e3M0CepPeaHbO Y BTPYIaHHI
y TIPUBaTHE CILIKYBaHHSI.

I[ocTanoBka 3aBaaHHs. 3Ba)Kar0OUN HA BUKJIAICHE, METOIO HAITUCAHHS CTATTI € JTOCIiIKCH-
Hsl peai3allii MpUHIIMITIB ITpaBa y BTPyYaHHs Y TPUBATHE CITUTKYBaHHS.

PesyabraTn pociimxkens. [IpuHiunm Oynb-sSKoi TisSUIBHOCTI — 116 OCHOBHI KEpiBHI TOJIO-
KEeHHs, c(hopMyITbOBaH1 y BUIVISI IEBHHUX MPaBHJI, Ha SIKUX BOHA Oa3yeThes [1, c. 38]. Bpaxosy-
104U 3a3Ha4eHe, BUPOOJICHHS Ta PO3BUTOK TCOPETUYHOTO MiAIPYHTS IOA0 PO3YMIHHS CYTHOCTI,
3MICTY, CHCTEMH MPUHIUIIB BiIIrpa€e BaXIUBY POJib It OyAb-aKoi cepu Aep:kaBHOI MOJITHKH,
y TOMY YHCII i TaKoi, 110 BU3HAYA€ KOHIICTITYaIbHI OCHOBU BTPYYaHHS y MIPUBATHE CIIUIKYBAHHSI.
BaxmuBicTe pO3yMiHHS NPHHIUINB IS YCiX 0€3 BUKIIOYCHHS Taiy3eil 3HaHb ITiITBEPIKYETh-
Csl aKTUBHICTIO HAYKOBOT JYMKH Y 3a3Ha4ueHii cdepi 3a pi3HUX YaciB, MOUMHAKOYH 3 ApiCTOTEIIS,
Kanra, [lemokpita, CriiHo3u, ['ereiis, siki 3poOHIIN CBiif BHECOK Y PO3BUTOK (DiJI0COPCHKUX TOTJIS-
JIB Ha MOHSTTS Ta CyTHICTh NpUHIMITY. OKpeciieHa TCHCHIIIS CITOCTEPITaeThCs Uy CydyacHOMY
HayKOBOMY TPOCTODI, Jie KO)KHA HAyKOBa Taiy3b (HE € BUKIIOUCHHSIM Yy TAaKOMY pa3i IOpHIWYHI
HayKH) OTHHUM i3 (pyHAAMEHTAJIbHUX HANPSAMIB JOCTIHKECHb OOMpae TCOPETUUHE 3a0e3MeUCHHS
OCHOBOTIOJIOXHHUX 3aCa/l BIACHOTO iCHYBAaHHS — IPUHITHIIIB.

Bapro 3a3HaunTH, 1110 B IOPUANYHIN HayIli i OCI TOUUTHCS TUCKYCIsl IIOJ0 PO3YMIHHS CyT-
HOCTI Ta 3micty ii npuHuumniB. Tak, okpema rpyna HayKOBIIIB BBa)Ka€, 10 MPUHIMIHN € cheporo
MIPaBOCBIIOMOCTI, MPABOBOT 171€0JIOT1i Ta HayKH, 1HIIA IpyIa HAYKOBIIIB BITHOCUTH J0 iX 3MICTY I0-
3UTHBHI 3000B’I3aHHS, SIKI CTABJISTh 710 YYACHUKIB CYCITIJIBHUX BIJIHOCHH 13 METOK FapMOHIHHOTO
MTOETHAHHS 1HAMBITyalIbHUX, TPYIIOBUX 1 TpOMajIChKkuX iHTepeciB [13, c. 40]. A.M. Kosomiii y Mo-
Horpadii «[IpuHImmm npaBa Ykpainuy 3a3Hadae, Mo Oy/Ib-sKi MPUHITUIH — MPOAYKT JIFOICHKOT Ii-
SUTEHOCTI. BOHM € COIiambHIM SIBUILIEM — SIK 32 JDKEPETIOM TTOXO/KEHHSI, TakK 13a 3micToMm [11, c. 44].

VY ¢inocopcrroMy po3yMiHHI NpUHOWM (BiX JaTHH. principium — OCHOBa) — II€ OCHOBA,
MOYaToK, KepiBHA iJies MpO HAHOUIBII ICTOTHI 3aKOHOMIPHOCTI, II0 MarOTh OCHOBHE 3HAYCHHS
[12,c.519].

3Bakalouu Ha BUKJIAJICHE, BTPYYaHHIO y MIPUBATHE CIUIKYBaHHS SIK JiSUIBHOCTI YIIOBHOBA-
KEHUX JIEP’KaBOI0 IIPABOOXOPOHHUX OPraHiB Ta OPraHiB JOCYJOBOTO PO3CIIiyBaHHS MpUTAMaHHI
MIPUHIIMITA TIpaBa, 3akpimieHi KoHcTHTyIiero YKpaiHu, TONOKEHHSIMHA YHHHOTO 3aKOHOIABCTBA.
3a3HaueHi MPUHIUIKA MAIOTh 3aralbHUH, CYTHICHUH XapakTep, MPUTAMaHHUHA ITEMOKPATHUYHIN i
MPaBOBIH JieprKaBi, AKOr0 YKpaiHa 3aj1ekiapoBana KoHCTHTYI€R0. Y KOHTEKCTI 3a3HAYCHOTO BAPTO
3BEpPHYTHU yBary Ha Te, II[0 BTPyYaHHS YIIOBHOBAKCHUX e KaBHUX OPTaHiB y MPUBATHE CITLIKY-
BaHHSA SIK BPETyJIb0BaHA HOPMAMHU YHHHOTO 3aKOHOABCTBA CYKYIHICTh CYCIUTFHUX BiTHOCHH, [0
CKJIQAaI0ThCA Y cpepi 3aXUCTy 0COOHU, CYyCHIIBCTBA, ICP/KaBH BiJl KpUMiHAIBHHUX MIPABOIIOPYIICHD,
Mae BiJTOBIAaTH MPUHIMIIAM TIpaBa. 3MICT OCTaHHIX, CBOEIO YEProl0, BU3HAYAETHCS YSIBICHHIMHU
CYCHIJIbCTBA I[OA0: MOTPeO ICHYBaHHS Takoi AisUIBHOCTI; (OPMYIIOBaHHS ii METU Ta 3aBJaHb; 00-
IPYHTOBaHOTO BUKOPUCTAHHS CIEIIaIbHUX CHII, 3aC001B, ()OpPM, METO/IIB peastizallii BU3HAaUCHUMHU
cy0’exTaMH METH. 3roJIOM 3a3HayeH1 MPUHLIUIIKN OTPUMYIOTh PEIJIaMEeHTALlI0 1 3aXHCT 13 00Ky Jiep-
JKaBHM Y KOMILJICKCaX cy0’ €KTHMBHHX MPaB YYaCHUKIB MPABOBITHOCHH [2, ¢. 124].

Jo KIacHYHUX CYTHICHUX MPUHIIMIIB IPaBOBOi IepKaBU HAJIS)KaTh: BEPXOBCHCTBO IPaBa;
rapaHTOBaHICTh MPaB, CBOOOJ Ta 00OB’SA3KIB JIFOAMHM 1 TPOMAJSTHIHA; 3aKOHHICTh. Came 3a3Have-
Hi MPUHIAIHN, MAIOYH 3aTaJIbHUI XapakTep, MPUTaAMaHHUHA yCIM BHIaM IIPaBO3aCTOCOBHOI TisUTh-
HOCTi, € OCHOBOIOJIOKHIMH 3aCaiaMH BTPYYaHHS y MPUBATHE CIJIKYBAHHS, 10 Y Till 4M iHIIIH
CMMCIIOBIH MmapaanrMi BitoOpakeHO y HOpMax KPUMIHAJIBHOTO MPOIECYaTbHOTO MpaBa.

B VYkpaini Bu3HaeThCs 1 Ji€ IpUHLIUN 8epxogercmea npasa. CaMe MOHSATTS «BEPXOBEH-
CTBO TpaBay yBIMIILIO B 00ir HALlIOHATBLHOI IopUCTIpyAeHLii 13 npuiHATTAM KoHcTuTynii Ykpainu,
OCHOBHUMH CKJIaJOBUMHU €JIEMEHTaMH KOO BU3HAYCHO: 3allepeUeHHs CBaBUILHOI BIIaH; PIBHICTh
nepes] 3aKOHOM; KOHCTUTYLIIIHE MTPaBo, SKe € HACIIIIKOM MpaB 0co0H, a He iX /pkepesioM. Sk crpa-
BeBo 3ayBaxkuB B.C. IImmiHros, BepXOBEHCTBO MpaBa BUMAarae Bij JIep)KaBU HOTO BTiICHHS
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y IPaBOTBOPUY Ta IPABO3ACTOCOBHY JiSUIBHICT, 30KpPEMa B 3aKOHH, sKi 32 CBOIM 3MiCTOM MAIOTh
OyTH IPOCSAKHYTI, IepeayCiM, i7IesiMU COLiaJIbHOT CIpaBeIIMBOCTI CBOOOAM, PiBHOCTI TowIo [3].

He craBnsiun nepen co0010 3aBIaHHs aHaJi3yBaTH BECh CIIEKTP AYMOK 1 MiJXOAIB, BAPTO
3a3HAYUTH, IO OHATTS BEPXOBSHCTBA [IpaBa CIIPaBIi € Haa3BUUYAtHO OararorpaHHUM i Gararoac-
MIEKTHUAM; HOT0 MOYKHA PO3IIISIIATH HA Pi3HHUX JIOTIKO-IIPABOBHX PIBHAX. Y MOHSATTI BEPXOBCHCTBA
MpaBa MeperUIiTalThCs HAyKOBA ICTHHA Ta I[IHHOCTI JIo0pa 1 CpaBeUTMBOCTI, MPABOBI 11ealH i
MPaKTHYHWIA FOPUIMYHUH TOCBI, TIPABOBI i7e1 1 TPaBOBI MOYYTTS, JOCATHCHHS HAYKHU Ta 31I0POBHH
DTy37 Tomo. Bee 11e poOuTh 3a3HaueHy KaTeropiro JOCUTh AWHAMiYHOIO [4, c. 15].

3 omsiy Ha MOTPeOM MPAKTUYHOTO 3aCTOCYBaHHS, MPUHIIUII BEPXOBEHCTBA IPaBa BapTO
JOKTPUHAIILHO TIYMAUUTH K MTOE€HAHHS BUMOT, IO 3a0€3Meuy0Th MiIOPsIIKYBaHHS AisUIbHOCTI
BCix 0e3 BUHATKY JepKaBHHUX 1HCTUTYTIB MOTpebdaM peanizamii Ta 3aXUCTy MpaB JIOIUHH, TPio-
PUTETHICTh IMX MPaB Mepel yciMa iHIIMMU IHHOCTSIMU JAEMOKPATUYHOI, COIialibHOI, MPaBOBOI
nepxkasu [5, c. 6].

[Tix yac 86-ro mieHapHoro 3acimanus (25—26 6epesns 2011 p.) Beneniancbka Komicist —
€Bporieichka KOMICIs 3a IEMOKPATIIO Yepe3 NPaBo — CXBaJIKIa CIeI[ialIbHy JIOTOBIIb 13 BEPXOBEH-
cTBa mpaBa. Y 1. 41 TOKyMeHTa 3a3HaueHO, 1[0 HUHI MOKJIMBHIA KOHCEHCYC II0JI0 000B’I3KOBHX
CJIEMCHTIB TIOHSTTS «BEPXOBEHCTBA paBay: 1) 3aKOHHICTb, BKIIOYAIOUN TPO30PHUHL, MTiAKOHTPOIb-
HUH 1 TeMOKpAaTHYIHUI Ipolec yBEJCHHS B Jil0 HOPM IpaBa; 2) IOpHINYHa BU3HAYCHICTB; 3) 3a-
O0opoHa cBaBi/uIsA; 4) TOCTYI JI0 MIPABOCYAIS, MIPEACTABICHOTO HE3aJIe)KHUMHU Ta O€3CTOPOHHIMU
CyllaMH, BKIIFOYHO 3 TUMH, IO 3A1MCHIOIOTH CYJJOBUM HAIIs/ 33 aAMiIHICTPATUBHOIO JisUIbHICTIO;
5) 3abopona cBaBiyLIst; 4) TOCTYN A0 MPaBOCYAJIS, IPEICTABICHOTO HE3aJIeKHUMHU Ta OE3CTOPOHHI-
MU CyJJaMU, BKJTFOYHO 3 THMH, 1110 31IHCHIOIOTH CYJOBUI HAIVISA 32 aIMIHICTPATHBHOIO JisTbHICTIO;
5) 3a00poHa JUCKpUMIHALIIT Ta PIBHICTH MEPe] 3aKOHOM; 6) JOTpUMaHHS NPaB JIFOAUHU [6, ¢. 177].

Bapro 3BepHyTH yBary Ha Te, 0 B YKpaiHi BU3HAETHCS 1 Ji€ IPUHINI caMe BEPXOBCHCTBA
IpaBa, a He BEPXOBEHCTBA 3aKOHY, IPUTAMAaHHOTO JUIS KOJUIIHBOTO PaITHCHKOTO TIPAaBO3HABCTBA.
BinMiHHICTh 3a3HaYCHHUX TPUHIIHINB TOJIATAE Y TOMY, 10 OCHOBHHMM INPHU3HAYCHHSM MPHUHIUITY
BEPXOBEHCTBA IpaBa € 3a0e3eueHHs CBOOOIM Ta NPaB JIIOINHH, IPUIOMY, HacamIiepe]l, y ii BiJHO-
CHHAX 13 JIep)KaBHOIO BIIAJIOI0 Ta JICPKABHUMH OpraHamMu. BpaxyBaHHS NMPUHIIUITY BEPXOBEHCTBA
mpasa moiisirae He y (GopMalbHOMY 3a0€3MeYeHHI JOTPUMaHHS 3aKOHIB, HOPMAaTHBHO-ITPABOBUX
aKTiB, BCTAHOBJICHHUX JEP>KaBOI0, @ YTBEPIKEHHI TAKOTO MPAaBOIMOPSAAKY, IKUA 0OMexye abCcoIIto-
THU3M JEPKaBHOI, epeIyciM, BUKOHABYOT BIIaJH, CTABUTB 11 ITiJI KOHTPOJIb CYCIiIbCTBA, CTBOPIOIO-
YH JUTS [[HOTO BIJMOBIHI FOPUIMYHI i ICTaBH.

BpaxoByroun 3a3HaueHe, BEpXOBEHCTBO IpaBa SIK PHHIIAIT BTPYYaHHS Y IPUBATHE CITUIKY-
BaHHJA Iepeadavae, Mo IpaBo He 00MEKYEThCS JIHIIE HOPMaMU YHHHOTO 3aKOHO/IABCTBA, IO PEery-
JIOIOTH 3JIIHCHEHHS KPUMIHAJIBHOTO MTPOBAIKEHHSI, @ OXOIUTIOE i HOPMH MOpaJi, TPaIuIlii, 3BUYai
SIK JICTITUMHI PETYJIATOPH Ta 3yMOBJICHI BiJIIOBITHUM PiBHEM PO3BUTKY CyCHUIbCTBa. Peanizamis
MIPUHIIMITY BEPXOBEHCTBA IpaBa y BTPYYaHHI y MIPUBATHE CIUIKYBAHHS TOJISATA€ U B AOTPHUMAHHI
CTIPaBETUBOCTI SIK BIACTUBOCTI IpaBa, BUPAXKEHOI, 30KpeMa, B PIBHOMY IOPUIMYHOMY MacIuTadi
MOBEAIHKY 1 y MPONOPLiIHOCTI I0PUANYHOT BIIIOBIAAIBHOCTI BUNHEHOMY IPAaBOMOPYILICHHIO.

o Toro sk, ypaxyBaHHsI MPUHIIMITY BEPXOBCHCTBA IpaBa y BTPYYaHHI y MPHBATHE CIILI-
KyBaHHS Ma€ MOJSATAaTH y BIAMOBI BiJl MO3UTUBICTCHKOTO MPABOPO3YMIHHS, SIKS PO3IIISAAE MIPABO
SIK BTIJICHHS YPSIOBUX TipedepeHiii Ta 1iiei, 31iHCHIOBAaHUX YIIOBHOBAXXEHOI 0COOO0 TIij 3a-
XHCTOM i€papXidHUX MPaBOBHX HOpM. BomHowac, 3Bakaloul Ha BH3HAYCHY HASBHICTH MMOTPEOH
BiJIBEpTAaTH 3arpo3u Oe3Ielli 0coOu, CyCIiIbCTBa, OE3MEUHOMY ICHYBaHHIO JIEPIKABH, III0 BU3HAYAE
METY BTpYYaHHsI y MPUBATHE CITIJIKYBaHHS, TPUHIIMI BEPXOBEHCTBA MpaBa y TaKii JAisUTbHOCTI Ma€e
3HAXOJIUTH CBOE BIZIOOpaKeHHs y 3a0€3MeUeHH1 BiIMOBIAHOTO OallaHCy 1HTEpECiB 0Ci0 Ta CyCIiib-
CTBa 3 iHTEpecaMH JICPKABU Ha IiICTaBl MPABOBUX HOPM. Y TIPAKTHUIli BTPYUIaHHS y IPUBATHE CITiJI-
KyBaHHsI J[isl IPUHLIMITY BEPXOBEHCTBA MpaBa 03HAyae, 10 TaKWH HampsM JEp:KaBHOI JisUIbHOCTI
Ma€ MiAMOPsIIKOBYBAaTUCh BUSHAHOMY JICPIKABOIO MIPIOPUTETY MPAB JTHOAUHHU.

Y KOHTEKCTi 3a3HaueHOr0 MOIIFHO 3BEPHYTU yBary Ha Te, IO IPUHIUIH [IPaBa MalOTh
KUTbKa CII0CO01B BUPAKEHHS, III0 BUKOPHUCTOBYIOTHCS Y YHHHOMY 3aKOHOJABCTBI, a came: Oe3moce-
penHe hopMyTIOBaHHS IX Yy HOpMax IpaBa (TEKCTyalbHE 3aKPIIUICHHS) i BUBSICHHS MPUHIIUIIB
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IpaBa 3i 3MiCTy HOPMaTUBHO-TIPaBOBHUX AKTIB (HEMpsiMe 3aKpiluieHHs ). B cyuacHux ymoBax mep-
mHii crocid BUpaKeHHS NMPUHIMIIB MpaBa, ToOTO Oe3nocepenne GpopMymnroBaHHA iX Yy HOpMax
IpaBa, JIOCUTh 4acTO € HEeOOXiJTHOIO YMOBOIO Jisi €(eKTHMBHOIO 3aCTOCYBaHHS 3aKOHOJIABCTBA.
3Bakaroun Ha BUKIJIACHE, IIPHHITUIT BEPXOBEHCTBA IIPaBa TEKCTyaIbHO 3aKpiruieHuid y Kpuminamb-
HOMY IporiecyanbHoMy Konekci (maii — KIIK) Ykpainu, 3a skuM IpuBaTHE CITUIKYBaHHS HAJICKUTD
JIO CHCTEMH HETJIACHUX CITYMX (po3MIyKoBHX) Aii. Biamosigao mno 3micty KIIK Ykpaiau npun-
IIUIT BEPXOBCHCTBA NIPaBa y KPUMIHAIBHOMY TIPOBAKCHHI TIOJIATAE Y TOMY, IO JIIOIMHA, il IpaBa
Ta CBOOO/IM € HAMBUIMMH IIIHHOCTSIMHU Ta BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh JIsTTBHOCTI JIepiKa-
BH [9].

IIpaxTuka >x €BpoONENCHKOro Cyny 3 IpaB JIIOJUHM, 3 YpaxXyBaHHsSM SIKOI IPUHIUII BEPXO-
BEHCTBA IIpaBa Ma€ 3aCTOCOBYBATUCH Y KPUMiHAIBHOMY MPOBaHKEHHI, €Bpornelickka KoHBeHis
3 MpaB JIOIUHU TIEPEKOHIMBO JOBOISITH HEOOXIHICTh MPUHHATH 32 aKCIOMY iJ1€10 HEBIUTUTHHOCTI
MpaB JIOIMHU BiJl BEPXOBEHCTBA IpaBa: 0€3 3aXWIICHUX IPaB JIOIMHU HE iICHYE BEPXOBCHCTBA
mpaBa, a 0e3 BEPXOBEHCTBA IIpaBa HE MOXKHA ITOCATTH 3aXHIICHOCTI MPaB Ta OCHOBOIIOJIIOKHUX
cB0OO JirouHU [7, ¢. 28]. JloTpuMaHHs BEpXOBCHCTBA MPpaBa Ta MPaB JIFOJIUHU He 000B’S3KOBO €
CUHOHIMIYHUMU. AJte 0OM/IBI KOHIICTIIIIT 3HAYHOKO MipOI0 30Irar0ThCst M’k COO0F0, @ YHCIICHHA HU3-
Ka IpaB, 3aKpIIJICHUX y TaKUX JOKYMEHTaX, Ik €Bporneiickka KOHBEHIS 3 TpaB JIIOIMHHU, TAKOXK
CTOCY€ThCSI BEpXOBEHCTBA [IpaBa — BOUEBUb, BUPAKEHOI'O YU 3yMOBJIEHOIO [6, c. 180].

OxpiM (hopMaIbHOTO BTIJICHHS IbOro HpuHIuIy y 4. 1 cT. 8 Koncrurynii Ykpainu, BiH
3HAUIIOB MPOJIOBKEHHS y HU3II KOHCTUTYIIIMHUX HOPM, CIIPSIMOBAaHUX Ha YTBEPKEHHS Ta 3a0e3-
MIeYeHHs MpaB 1 cBOOOJ JIIOAUHU 1 rpoMajsiHUHA (CT.CT. 3, 22), a TaKOX y HOpMaXx, sIKi BU3HAYa-
I0Th ME@XI1 OBHOBa)KEHb OpPraHiB Jiep>kaBHOI Biaau (CT.CT. 6, 19). IlpuHiun BepxoBeHCTBA MpaBa
€ OIHUM 3 OCHOBHHX NPUHIWMIB (DYHKIIOHYBaHHS AEMOKPATHYHOTO CYCHIIBCTBA Ta IPABOBOI
JICpXKaBH 1 TI0 CyTi 03HaYae OOMEKEHHsI TIPABOM JIepKaBH B 0c00i ii opraHiB, BU3HAHHS MPIOPH-
TETy TIpaBa Mepes iHIMHUMHE COLiaTbHUMH HOPMaMH, a TaKOXK BH3HAHHS IPIOPUTETY MPaB JTIOAUHU
i rpomansauHA. ToMy € MiACTaBM BBA)KaTH, IO TPHHIIUI BEPXOBEHCTBA TpaBa, SKUH OXOILTIOE
MIPUHINAI HEYXWIBHOTO JOTPUMAHHS IIPaB 1 CBOOOJ JIIOAMHH, € MPUHIUIIOM TisUTBHOCTI ycCiX op-
TaHiB JIepKABHOT BIIAJIM, Y TOMY YHCIi i YIIOBHOBR)XEHUX BTPYYaTHUCh Y MPHUBATHE CIUIKYBaHHS.
Po3BuBaroun BkazaHUI HAMpsIM JOCIHIIKEHHS, JOIIBHO 3BEPHYTH yBary Ha Te, 10 IPUHIHI JI0-
TPUMaHHS TIPaB Ta CBOOOJ JIOJMHU Yy IPOIECi BTPYYaHHS Yy MPUBATHE CIIJIKYBaHHS 3HAXOIUTh
MIPEIMETHO-TIPAKTUYHY pealli3alliio y TOMY, 1110 BTpy4YaHHs y rapanToBany Koncruryuietro Ykpainu
TAaEMHUITIO CITUTKYBAHHS MOJKTUBE JIMIIIC HA MiICTaBl CYJJOBOTO PIlICHHS BUKIIOYHO 3 METOIO BHSIB-
JICHHS Ta 3ar00iraHHs TSHKKOMY Ta OCOOJNHBO TSXKKOMY 3JI0YMHY, BCTAHOBJICHHS HOTO OOCTaBHH,
0co0M, sSKa BYMHUIIA 3JIOYMH, SKIIO B IHIIMI CIIOCIO HE MOXKHA JOCIITH 1€l MeTd. BuszHaroun
KOHCTUTYIIIIHO 3aKpiruieHi mpaBa Ta CBOOOIM JIFOIUHY, 30KpeMa TaeMHUIO criykyBanHs, KITK
YkpaiHu BCTaHOBJICHO, 1110 iH(OpMaIlist, OTpUMaHa BHACIIIOK BTPyYaHHS y CIUIKYBaHHS, HE MOXE
OyTH BUKOPHCTaHA iHAKIIE K JJIS1 BUPIICHHS 3aBJaHb KPUMiHAIBHOTO POBAKECHHS [9].

Topkarodrch po3IIsay OCHOBOIOIOXKHUX 3acaj] BTpyYaHHs y IPUBATHE CIUJIKYBaHHS, BBa-
KA€MO 3a JOLUIbHE 3yTHHUTHCh TAKOXK HA NPUHYUNT 3AKOHHOCMI, IKUH 3HAXOANUTHCS Y JTIaJIeKTHY-
Hill B3aeMoOAii 3 MPUHLIMIIOM BEPXOBEHCTBA IPaBa, SIK MPOSIB 3arajbHOro i 0COOMCTOro B MpPaBi.
Bapro 3BepHyTH yBary Ha Te, 1110, HE3Ba)Kal041 Ha MMOIINPEHE BUKOPHCTAHHS IIOHSTTS «IIPUHIIHITY
3aKOHHOCTI» y HAyKOBIH JIITEpaTypi Ta MPaBOBHX JKEpesiaX, PO3yMiHHS HOr0 CyTHOCTI HE € Ofl-
HO3HAUYHUM. MOJKIIMBO, TOMY IIei TEpPMIiH BKHBAETHCS 1 K TIOKa3HUK TOTPUMAHHS THX UM iHIIAX
3aKOHIB, 1 SIK CTaH peai3allii MpaBoOBUX BUMOT Ta CTYITiHb PO3BUTKY 3aKOHO/IABCTBA, 1 K OJUH 13
KpHUTEPIiB OILIHKA TPABOBOI JIEPKABH, 1 K CHHOHIM «IPAaBHOCTI» — «3/IIHCHEHHSI BCIX MPABOBUX
(hopM HisIBHOCTI AepkaBd, GYHKIIOHYBAHHS IPOMAJITHCHKOTO CYCITUTLCTBA, TPOMAJISIH HA OCHOBI
1 BIATIOBITHO 1O HOPM TIpaBa, MPUPOIAHUX IMPaB i 0OOB’SI3KIB JIOAWHH, 1 SK MOTITHKO-IPABOBHI
IposiB ifiei coriaabHOT CIIpaBeATUBOCTI.

3aKoHHICTB y 3arajbHOMY ii po3yMiHHI O3Ha4Ya€ TOTPUMAHHS i BAKOHAHHS 3aKOHOJAABCTBA —
3aKOHIB Ta MiJJ3aKOHHUX HOPMATHBHO-IIPABOBHX aKTiB. 3Ba)KAIOUH HA BUKJIAICHE, IPUHIIUII 3aKOH-
HOCTI y BTpYYaHHI y IIPHBATHE CIIUIKYBaHHS € BAMOTOI0 HOPMAaTHBHOTO XapaKTepy, sika 3000B’s13y€e
CYI, CILTIOTO CYIII0, TPOKYPOpa, KePIBHUKA OPTraHy JOCYJOBOTO PO3CIIiAYBaHHS, CII1IIOTO, IHIITUX
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ciry00BHX 0C10 OpraHiB Jep:KaBHOI BIaJAN HEYXUIBHO 1 TOUHO BUKOHYBATH BCi HOPMU-TIPHHIUNN
Koncrutyuii, KITK Ykpainu, Mi>kHapOJHHUX JOTOBOPIB, 3rojia Ha 000B’I3KOBICTb IKMX HajaHa Bep-
XOBHOIO Panoro Ykpainu, iHIITUX aKTiB 3aKOHO/IaBCTBA.

[IpakTiuHa pearnizallisi MPUHIMITY 3aKOHHOCTI Y TPOLIECi BTPYYaHHs y NPHBAaTHE CIILIKY-
BaHHS TIOJIITAE y TOMY, 1[0 OCTAaHHE MOKe OyTH 3/1iHCHEHO BHKIIIOUHO HA IMiJCTaBi yXBaJM CIif-
4Oro Cy/Jli, MPUHHATOL y pa3i 3BEpHEHHS IPOKYPOp, a0 CITYOT0 3a MOTOKEHHIM IPOKYpopa,
y MOPSJIKY, TIepenoadyeHoMy CT.CT. 246, 248, 249 KIIK Vkpainu. 3aHaaTo «9yTIUBHI IS IPaB Ta
CBOOO JIFOJIMHU XapaKTep Pi3HOBUIB BTPYYAHHS Y IPUBATHE CIIJIKYBaHHS 0COOM BU3HAYNB HEOO-
X1/IHICTh BCTAHOBJICHHS OUITBII )KOPCTKUX BUMOT JI0 3aKOHHOCTI iX MpOBEACHHS. Tak, HAIPHUKIIA],
3HATTS iHpOpMaLii 3 TPAHCTIOPTHUX TeJ'IeKOMyHlKaHII/IHI/IX MepexK Moze 6yT1/1 31 ICHEHO BUKITIOU-
HO YIIOBHOBAXXCHUMH Miipo3aiaaMu opratiB HanionansHoi nominii Ta opratis 6e3mnexu.

3Bakaloud Ha OCOONMBHUI XapakTep MisUIbHOCTI YHOBHOB)KCHHX JIEPXKABHUX OPTaHiB,
OB 513aHOT 13 BTPYYaHHsSIM Yy MPHUBATHE CIIUIKYBAaHHS, JOIIFHO 3BEPHYTH yBary Ha Te, III0 BOHA,
3 OJHOTO OOKY, CIIpSIMOBaHa Ha OTPHMAaHHS (30MpaHHs) J0Ka3iB ad0 IMEepeBipKy BIKE OTPHUMaHHX
JIOKa3iB y KOHKPETHOMY KpUMIHAJILHOMY TPOBAJKCHHI, SIKIIO € JIOCTAaTHI MiJICTABH BBAXKATH, 110
3MICT TAaKOTO CIJIKYBaHHS MOXKE MICTHTH BIJIOMOCTI, SIKi MarOTh 3HAUEHHS JUIS JIOCYIOBOTO PO3-
CJIiTyBaHHSI.

3 iHmoro 00Ky, IiJ Yyac BTPy4YaHHS Y IPUBATHE CIUIKYBAaHHS MpaBa Ta CBOOOTH JIOIMHU
00MEXYIOThCS, 1110, 3T1AHO 3 MONOKEHHIMH YHHHOTO 3aKOHOIABCTBA, IOBUHHO MAaTH BUHSTKOBUIA,
TUMYACOBHH XapakTep. Y TakoMy pasi CUIH, 3aco0u, (POPMHU Ta METOIM 3A1HCHEHHS YIIOBHOBAXE-
HUMH Jep>KaBHIUMHU OpraHaMH BTPYYaHHs Yy MPUBATHE CIIKYBaHHS MalOTh BIAMOBITATH CTyIIe-
HIO 3arpo3 AeprkaBHii Oe3memni. 3 omIsay Ha BUKJIAACHE, TOULIBHO 3BEPHYTH YBary Ha NpuHyun
aodexeamuocmi SIK CTICIIU(DIYHAN PETyIATOpP BTPYyYaHHs y MPUBAaTHE CIUIKyBaHHS. Bapro 3a3Ha-
YHTH, 10 MPHUHIHIT aJICKBATHOCTI BUIUIMBAE 13 MPUHIINIY MIPAaBOBOI AEP>KaBH Ta OCHOBHUX IIPaB.
[e#t KOHCTUTYIIHHUI MPUHIINTI, SK 3arajibHe MPaBUI0, OOMEKYE BCIO JISIIBHICTB JepKaBU, TOOTO
3aKOHOJ/IaBYY, BUKOHABUY 1 CYJIOBY TUJIKM BlaJu. BiacHe, MpUHIUI aIeKBaTHOCTI BUILIMBAE 13 ca-
MOi if1€i 310POBOTO IIy3/ly y TPaBi, BOJHOYAC CIPHUAIOYM NPUAHSATTIO CIPABEUIMBUX TPABOBUX
pimens. 11oro ocHOBHUM KpuTepieM € Te, un Oy/ie JOIUIBHOIO 1 CIIPaBeIIMBOIO BiATIOBIIHA IIPaBO-
Ba HOpMa. [IpuHINN aIeKBaTHOCTI BiATpae y BTPYYaHH] y IPUBATHE CNIJIKYBaHHS BAXJIUBY (yHK-
L[iI0 — € OCHOBOIO NMPUHHSTTS CIPaBEUINBOTO 3 TOUKHU 30py MpaBa Ta CyCIiIbHOI MOpai pilleH-
HsI, OCKUIBKU SIK CHCTEMa IpaBa JIEMOKPATHYHOI IPABOBOI JCpKaBH, TaK U OyIb-siKa JisUIbHICTH
Jep)KaBH, 30KpeMa 1 BTpYYaHHs y MPUBATHE CIIUIKYBAaHHS, 3000B’s3aHI OPIEHTYBATUCS HA iJCTO
CIIPaBEUTUBOCTI.

I3 mpuBOIYy 3a3HAYEHOTO MOUITHHO 3BEPHYTH YBary Ha pO3yMIHHS 3MIiCTy TMPUHIHAITY ajieK-
BaTHOCTI €BPOINEHCEKIM cyzoM i3 mpaB srognHU. Tak, BKazaHUN CyA mpu OLIIHIOBaHHI TIPaBO-
MIpPHOCTI Ta BHIIPAaBAAHOCTI OOMEKCHB IpaB JIIOAMHN, HE3aJICKHO BiX IXHIX KOHKpPETHHX (op-
MYIIOBaHb, MOCIIOBHO BUPINIye YOTHPH TPYNH MUTaHb: 1) um Oymo mependadeHe 3aKOHOM Te
oOMexxeHHs (BTpYYaHHs), IO 3alE€PEUyEThCS; 2) UM MEePECIIiTyBajIo BOHO OJHY 3 JIETITUMHUX IIi-
aei, 3a3HaueHux y KouBeHuii; 3) uu Oylo BOHO HEOOXiTHHM y AEMOKDPAaTUYHOMY CYyCIIbCTBI;
4) yu CHiBBITHOCUTHCS CTYIMiHb OOMEXEHHS MPaB 13 MPaBOMIPHOIO METOI0, AKa Aocsaranack [10].

[IpuHIHI aneKkBaTHOCTI y BTPYYaHHI y NMPHBATHE CIIIJIKYBaHHS IOJITAae y TaKOMY: oOMe-
JKCHHS TIpaB KOHKPETHOI 0coOn Mae OyTH aIeKBaTHHM TOACP)KaHHIO IMyONivHUX iHTepeciB. [H-
MMM CJIOBaMH, BHACIIIJIOK 30aJlaHCYBaHHs MyOIIYHUX 1 IPUBATHHUX 1HTEPECiB, 0OMEKEHHS MPaB
JIOMHK 3apajid 3aXHCTy OCOOW, CYCIIUIBCTBA, JICPKABU BiJ KPUMIHAIBHHUX IPABOIOPYIICHb,
3a0e3MeueHHsI IIBUIKOTO, TIOBHOTO Ta HEYTIEPEIKCHOTO PO3CIIAYBAHHS 1 CYTOBOTO PO3IIIALY Ta
BUPIMICHHS IHIINX 3aBlaHb KPUMIHAIBHOTO MPOBA/HKEHHS, Mae OyTH BHUIPaBIaHMUM, a Mipa IIUX
00MexeHb — HEOOX1THOKO i 00TPYHTOBAHOIO.

BucnoBku. IlincymMoByIoun BHUIlle3a3HAUCHE, IPHHIUIN NpaBa sSK OCHOBOIIOJIOXHI 3aca-
1 BTpy4YaHHS y TPUBaTHE CIIJIKyBaHHS HE BapTO BBaKaTH HOPMAMH-ACKIIApallisiMH, BOHH €
OCHOBOIIOJIOXKHUMH CTPYKTYypaMH, siki O€3M0CepeIHbO BIUIMBAIOTh HA 3MICT iHCTUTYTIB Ta HOPM,
a TaKOXX CTBOPIOIOTH OPIEHTHPH ISl 3aKOHONABYMX, IMiJJ3aKOHHUX HOPMATHBHO-TIPABOBUX aKTiB,
IO PEryIIOIOTh MisUTBHICTD EPKaBHU, ITOB’I3aHy 13 TOCTYIIOM JO 3MICTY CHIUIKYyBaHHS, yJacHU-
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KM SIKOTO MarOTh JIOCTATHI MiZICTaBU BBAXKaTW WOro MpUBaTHUM. UiTKe AOTPUMAaHHS MPHUHIIMIIIB
MpaBa y BTpyuYaHHi y MpUBATHE CIIKYBaHHS BIUIUBAE Ha 3I1HCHEHHS Takol JIisIbHOCTI, KOpery-
04M 11 Ha KOPUCTh peastizallii MpOorpecuBHUX 17l 3aKOHHOCTI, TyMaHi3My, pPIBHOCTI T'pPOMaJsiH
nepe 3aKOHOM TOIIIO.
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