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HAYKOBA METOJMKA JOCJILIKEHHS il IMILIEMEHTALII JOCBIY
JEPYAB-UYJIEHIB €C Y COEPI IPABOBOT'O PEI'VJIIOBAHHSI BUKJIIOYHOT'O
IPABA AJJBOKATIB HA CYIOBE IPEJCTABHHUIITBO B YKPAIHI

VY crarti npencTaBiieHa HayKoBa METOJIMKA MTPOLECY JOCIiIKEHHS i 3aTI03MYeHHS
JIocBiny aepkaB-uiieHiB €Bporneiicbkoro Coro3y y cdepi aii BUKIIOUHOTO MpaBa aj-
BOKATIB Ha CYI0OBE MIPEACTABHHULITBO, HA OCHOBI SIKOT MOKHA Oyzie 3a0e3neunTH 3Iiic-
HEHHSI KOMIDIEKCHOTO Ta BCEOIYHOTO BHBUCHHS IIHOTO JOCBITY Ta HOTO ¢(PEKTUBHY
IMIUIEMEHTAIIIFO B YKpaiHi.

Knrwouoei cnosa: suxnioune npago adgoxamis Ha €yooee npeocmasHuymeo,
«a0BOKAMCHKA MOHONONISLY HA CYO08e NPeOCMABHUYMEO, €BPONEUCHLKUL 00C8i0,
HAYKOBA MEMOOUKA, MEMO0 Mamepianicmuirol 0iaileKmuKu.

B crarbe mpeacrapieHa HayyHas METOIMKA [TPOLECCa UCCIIE0BAHHUS U 3aUMCTBO-
BaHUS OIbITa rocyaapcTB-uieHoB EBponeiickoro Coro3a B cepe neldCTBUS UCKITIO-
YHUTENHHOTO MPaBa aJBOKATOB Ha CyIeOHOE MIPEACTAaBUTEIBLCTBO, HA OCHOBE KOTOPOH
MOXHO OyZeT 00eCIeYnTh OCYIIECTBICHNE KOMIDIEKCHOTO M BCECTOPOHHETO M3yde-
HUS TAHHOTO OTIBITA U €T0 d(PPEKTUBHYIO IMIUIEMEHTAIINIO B YKpamHe.

Knrwouegwle cnosa: ucknouumenvroe npago ao80Kamos Ha cyoedHoe npeocma-
BUMENLCMBO, «A0BOKAMCKASL MOHONONUAY HA CYOeOHOe NPeoCmasumenbcmaso, eepo-
neticKull onvim, HayYHAas MemoouKd, Memoo Mamepuarucmu4eckoll OUaIeKmuKu.

The scientific methodology of the process of researching and borrowing the ex-
perience of the member states of the European Union in the sphere of the exclusive
lawyer’s right of realizing of judicial representation, on the basis of which it will be
possible to ensure the comprehensive study of this experience and its effective imple-
mentation in Ukraine is presented in the article.

Key words: the exclusive lawyers right of realizing of judicial representation,
“lawyer's monopoly” in realizing of judicial representation, European experience,
scientific method, the method of materialistic dialectics.

Beryn. 30 BepecHs 2016 p. HaOys unHHOCTI 3akoH Ykpainu «[Ipo BHecenns 3MiH 10 Koncru-
Tyuii Ykpainu (mono npaBocyaas)» Big 2 uepas 2016 p. Ne 1401-VIII (BianoBigHUHM 3aKOHOIPO-
eKxT OyB 3apeecTpoBanuii 25 nmuctonana 2015 p., peectpamiiiauii Homep — 3524), BHACTIIOK Y4OT0O
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Oynu 3Ha4YHO 3MiHEHi Ha piBHI OCHOBHOTO 3aKOHY AEpKaBH 3acaay OpraHizamii Ta (QyHKIIOHY-
BaHHS Cy/I0BOI CHCTEMH, IPOKypaTypu i agBokarypu Ykpainu [1]. 3oxpema, Koncturyiito Oyino
JIOTIOBHEHO CT. 1312, y 4. 4 SK0i BKa3y€eTbCs, 1110 «BUKIIIOUHO aJIBOKAT 31MCHIOE IPEICTaBHULITBO
1HIIIOT 0COOW B Cy/Ii, 8 TAKOXK 3aXHCT Bij KpI/IMiHaJ'IBHOFO obBuHyBaueHHs». YactuHa 5 cT. 1312
3aKpIIIIOE, IO «3aKOHOM MOXKYTh OYTH BH3HAUCHI BUHATKH IIONIO TPE/ICTaBHHIITBA B cyai y Tpy-
JIOBUX CIIOpax, CIopax IIOAO 3aXHCTy COLIaNBHUX IIPaB, 00 BI/I60plB i pecbepeHnyMlB y Ma-
JIO3HAYHMX CIIOpax, a TaKOK CTOCOBHO INMPEACTABHHUIITBA MAJOJITHIX YU HEMOBHOJITHIX 0Ci0 Ta
0ci0, siKi BU3HAHI CyZIOM HEI€3IaTHUMU YU JII€37aTHICTh SKUX OOMexeHay [2].

3romom 3akoHoM Ykpainu «IIpo BHeceHnHs 3MiH 10 [ocnomapchkoro mpouecyansbHOro Ko-
nexcy Ykpainu, LluBinbHOrO mpoliecyanbHOro kojekcy Ykpainu, Kogekcy aaMiHiCTpaTHBHOTO
CYIOYMHCTBA YKpaiHM Ta IHIIMX 3aKOHOJABUMX aKTiB» Bix 3 >xoBTHA 2017 p. Ne 2147-VIIL, mo
HaOyB unHHOCTI 15 Tpyaus 2017 p., OyJao BCTaHOBIEHO Ha PiBHI MpPOIECYabHUX KOJIEKCIB Je-
TaJbHI TOJIOXKEHHS MO0 MOPSAKY 3MiHCHEHHS aJBOKATOM IPEACTABHUITBA B CYJOBHUX OpraHax
1 BU3HAYEHO TEPEINiK CUTYyallil, 32 HASBHOCTI SKHX IPEICTABIATH YYaCHHKA CYIOBOTO HPOIECY
MOYKE HE TUTBKHM aJ[BOKaT, a ¥ iHma ocoba [3]. 3a pe3yasraTamu aHaji3y MOJOXKEHb CT. CT. 19, 58,
59, 60, 274 1luBiTbHOTO TIpOIIECYaTLHOTO KoJlekey Ykpainu (nami — LIITK Ykpainn) [4], cT. cT. 12,
56, 57, 58, 247 Tocnomapckkoro mporecyainsHoro koxekcy Yikpainu (mani — ['TIK Vkpainn) [5],
CT. cT. 4, 12, 55, 56, 57, 257 Konekcy ajamiHicTpaTUBHOTO cymnounHcTBa Ykpainu (nam — KAC
VYkpainn) [6], Mo’kHA 3p0OUTH BUCHOBOK, III0 B YCIX IUX KOJEKCAX KPUTEPISIMHU, 3 BUKOPUCTAHHIM
SIKMX 3aKPIIUICHUH 3a3HauCHUI Nepertik, BUCTYNAOTh Taki: 1) BiK 1 CTYMiHb IUBLUIBHOI Ji€3aTHOCTI
(hi3nyHOi 0cOOH, 110 Mae MpaBo OpaTu yyacTb y CyAOBOMY MpolLieci Yepes MPeACTaBHUKA; 2) PO3-
Mip LiHU T030BY; 3) Kareropis cupasu (BUJ MarepiajJbHO-NIPAaBOBUX BIIHOCHH, 3 MPUBOAY SKUX
BUHUK c1ip). OKpiM TOT0, Y IUBUIEHOMY Ta FOCHOAAPCHKOMY MPOIIECi CYH MAalOTh TOBHOBAKECHHS
BH3HAYATH HASBHICTH a00 BIIICYTHICTH Y CIIPaBH O3HAKH «MAaJO3HAYHOCTI» (y MEXax, BCTAHOBIIE-
HUX 3aKOHOJIABYO 3aKPIIUICHUMH KPUTEPISIMU), 110 BIUTMBA€E HA 00OB’SI3KOBICTh YYacTi B TpoIieci
SIK TIPEACTAaBHUKA JIUIIC aJBOKATA.

HeoOxigHO nomaTH, 1m0 BUIE3a3Ha4EH] MPOIeCyalbHI KOJICKCH 3aKPIILTIOIOTh MOXKIUBICTh
Juist (i3ndHOi 0co0M OpaTH ydacTh y CIIpaBi 0COOMCTO, IS IOPHIUYHOI 0COOM — uepe3 CBOTO Ke-
piBHMKA 200 WICHA BUKOHABUOTO OPraHy, YIIOBHOBAXXEHOTO AIATH Bif i1 (0oro) iMeHi BiMOBIIHO
JI0 3aKOHY, CTaTyTy, MOJIOKEHHS (CaMONpPeACTaBHUITBO IOPUAUYHOT OCOOH), IJIsl JIePKABHOTO Op-
ra"y abo opraHy MicLIeBOr0 CaMOBPSAyBaHHs — yepe3 CBOTO KepiBHHKA.

3 omiAny Ha BUILleHaBeneHe Tpeba 3a3HaunTH, 1o y 2015-2017 pp., nepeBaxHO B Komax
MIPEACTaBHUKIB FOPUIUIHOI MPodecii, TPHBAIO IMUPOKEe 0OTOBOPEHHS TOLIIBHOCTI 3aKOHOIABYO-
TO 3aKpPIIICHHS BUKITIOYHOTO MTPaBa aJBOKATIB Ha 3IHCHEHHS MPOIECyaIbHOTO MPEICTaBHHUIITBA
B YKpa‘l'Hi SIKe B TaKHX MPOQPECIHHUX KoJIaX OTPUMAJIO TAKOXK 1HIIY Ha3BY — «aJBOKATChKa MO-
HOTIONISI (MOHOTIOJTIsS aIIBOKaTypI/I) Ha CYIOBE MPEJCTABHUIITBOY. VY mporieci 1IbOro 0OTOBOPEHHS
SIK TIPUXWJIBHUKAMH, TaK 1 CYIIPOTHBHUKAMU peq)opMH IHCTHTYTY MPOLECYATbHOTO MPEICTABHH-
1TBa OyJ0 BUCIOBIEHO IOCUTH 0arato apryMeHTIB Ha MIATPUMKY BiAMOBITHUX MO3UIIH. OCKIIbKH
o0csr poOOTH HE Jja€ 3MOTY AETANbHO MPOAHANI3yBaTH KOXKCH i3 TAKUX apryMEHTIB, BBAXKA€MO
3a AOLIbHE 3yMTUHUTHUCS Ha JTOCIHIHKEHH] OTHOTO 3 HAUTOJIOBHIIIUX 1 HAHOLIBII BArOMUX, HA TyM-
Ky TPUXWIBHHUKIB peOopMH, TOBOMIB HA MIATBEP/HKCHHS HEOOXIHOCTI 3/IIMCHEHHS OCTaHHBOT,
a caMe: BIIIOBIIHICTH 3MICTY pe(pOPMH €BPONECHCHKUAM CTaHIAPTaM CYIOBOTO IPEICTABHUIITBA,
«3apyOiKHOMY JTOCBITY» €BPOINECHCHKIX JIepkaB (y bOMY a03alli Ta JIajl y CTaTTi HOHATTS «EBPO-
MEVCHKHID» BUKOPUCTOBYETHCA SIK TOTOXKHE IMOHATTIO «TOM, IO MPUTAMAHHUM JIepKaBaM-4IeHaM
€Bporeiicbkoro Corozy»).

3a3HayeHU apryMeHT, Cepel 1HIINX, BUKOPUCTOBYETHCS SIK JIOBiJI HA KOPUCTH BBEICHHS
a/IBOKATChKOI MOHOTIOJIIT HA MPEICTABHUIITBO B CYJJOBOMY IpoIieci B YKpaiHi OLTBIIICTIO JOCTi-
HUKIB Ta IOPUCTIB-NIPAKTHUKIB (30KpeMa aJ[BOKATIB), IO MATPUMYIOTH peopMy a0 3AiHCHIOIOTH
aHaJli3 apryMeHTIB K Ha MiJTBEPIKEHHS, TaK 1 Ha 3allepe4eHHs TOUIbHOCTI HOBOBBEIEHb, SK-OT:
10.C. Komiiiko [7, c. 20], K.b. JliBinceka [8, c. 398], O.0. Jlyrak [9], }O.C. Maxkaposens [ 10, c. 58],
A.1O. IIponen’sit [11, c. 314-316], JI.JI. Tapacenxko [12, c. 25], I.B. IOpiituyk [13, c. 152] Tormo.
VY 1. 2 NOsICHIOBAIBHOI 3aITUCKH 710 3aKOHOMPOeKTY «IIpo BHeceHHs 3MiH 10 KoHcTuTyii Yipainu
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(om0 mpaBocyns)» (peectpauiiHuii Homep — 3524) Bin 26 ciuns 2016 p. BKa3yeTbCs, IO KIIPH-
WHATTS 3aKOHOMPOEKTY Ma€ CIPUATH peajizallii moBHOMAacTa0HOI CyJ0BOT pe()OpMHU Ta OHOBIIEH-
HIO CY/JIIBCHKOTO KOPITYCY BIAMOBITHO JIO CYCHUIBHUX OYiKYBaHb 1 3TiTHO 3 €BPOTIEHCHKUMU CTaH-
napramu...» [14]. ¥V mm. 3.3.1 HaykoBoro BUCHOBKY HarionansHOI acomiarii anBokatiB YkpaiHu
o0 BiAnoBigHOCTI €T. 131-2 Ta . 16-1 po3niny XV «IlepexiiHi MOJ0KEHH» 3aKOHOMIPOCKTY
«I1Ipo BHecenHs 3MiH 1o KoHcTuTyii Ykpainu (1o/1o mpaBocyyis)» (peectpanidauii Homep 3524)
BUMoOTaM CT. ¢T. 157 1 158 Koncrurynii Ykpainu 3a3HadeHo, 0 «y KpaiHax, sSKi BXOJSATh JI0 CKJIa-
ny €Bporieiicbkoro Coro3y, yCIIlTHOIO € MPAKTHKA 3alPOBAKCHHST BUKITFOUHOTO TIPEICTAaBHUIITBA
Ta 3aXHUCTy aJBOKATOM y CyJax ado Tak 3BaHOi MOHOMOIMIT aABOKATIB y cymax» [15].

OnHak, HE3BAXAIOUM HA JOCHTh YacTe€ BUKOPHCTAHHS apryMEHTY MPO BiAMOBIAHICTH 3Mi-
CTy pedOpMHU IHCTUTYTY MPOLIECYAIBLHOTO MPEACTAaBHUILITBA B YKpaiHi €BPONEHCHKUM CTaHIapTaM
Ha KOPUCTb 31iHCHEHH 1i€el pedopMH, K CBIIUaTh Pe3y/bTaTH BUBYEHHS aBTOpaMU Oaratbox ogi-
UIHUX, HAYKOBHX 1 IyONMIIUCTUYHHX JKepen Y cdepl TeMaTHKU «aIBOKAaTChKOT MOHOMOMID 1/a00
PO3BUTKY i IisTBHOCTI amBoKaTypH Ha Teputopii €C (30kpema, aBTropaMu OyJo IpOaHaTi30BaHO
44 naykoBi podoty, 11 odimiiHUX TOKYMEHTIB 1 OLTBIINE SIK JBa IECSITKU MyOiKamiid y Tio0aibHIH
Mepexi [HTepHeT), B yciX BUMAIKaX 3MICT TAKOTO apTyMEHTY (SKIIO BiH HABOJHUTHCS) OOMEKYETh-
Csl MAKCUMYM 3a3Ha4YCHHSIM TIEBHOI KUIBKOCTI €BPOTICHCHKUX JIEPKaB 31 CTHCIIMM OIMCOM TIEPEIiKy
0ci0, AKi MArOTh MPABO OpaTH y4acTh y CYAOBOMY MPOIIECi SK MPEACTABHUKH B KOXKHIH 13 JICp)KaB,

1/a00 3 XapaKTEePUCTUKOIO CTYTICHs «MOHOMOMI3aMii» aJBoKaTypoto (abo iHIIom0 mpodeciiHoo rpy-
TIOK0 31 CXOXMMH (DYHKIIISIMH) IIpaBa Ha MpoliecyanbHe MPEACTaBHUILTBO B KOXHIM 13 TakUX Jep-
»aB. BogHOYac cynpoOTHBHUKY 3a3HaueHO1 pedopMu, 0OTPYHTOBYIOYH HEMOXITUBICTh 3aCTOCYBaHHS
TIPUBEICHOTO apryMEHTY JJIsl TIATBEPIKEHHS JIOLIIBHOCTI 11 peaizallii, B yCcix BUIMAJKax 00OMexXy-
FOTBCSI MAKCUMYM HaBEICHHSM IIEPEITiKy €BPOICHCHKUX NIEPIKaB, Y SKUX «aIBOKATCHKa MOHOIIOMIsD)
oOMexeHa abo BIJICYTHS, HOMI — 31 CTHCIIOK XapaKTEPUCTHKOK KAaTeropii ocid, mo MOXKYTh OyTH
MPEJCTAaBHUKAMU B CY/Il B KOXKHIH 13 TaKHX JIepaB, 1/a00 3araJbHOI0 BKA3iBKOK Ha HEOOXIIHICThH
BpaxyBaHHS B IPOIIeCi 3IIMCHEHHS CYI0BOT pe)OpMHU «icTOpii CTAHOBJICHHS Ta CY4aCHOTO CTaHY
a/IBOKaTypy B €BpoOIeichkuX KpaiHax» [16] i/a00 «BHyTpimmHIX (akTopiB i 0COOMMBOCTEH, eKo-
HOMIYHOI OOCTAHOBKH, CTYIICHSI TOTOBHOCTI CyCHIIBCTBA Ta JiepskaBH 70 3Mmin» [17, c¢. 16] Tormo.

IocranoBka 3apaanHs. OTOX MOXKEMO KOHCTATyBaTH, IO Mij 4ac JOBEICHHS a0o 3amepe-
YEeHHS JOLIBHOCTI BBEJACHHS BUKIIOYHOTO MIpaBa a/IBOKAaTiB Ha MPEJCTABHULITBO B YKPAiHCHKUX
cynax Sk B opiliiiHuXx i Hy6J'IiIII/ICTI/I‘{HI/IX JoKepernax, TaK 1 B HayKOBiH JliTeparypi BUKOPUCTAHHS
a00 crIpoCTyBaHHS apryMeHTy 1po BiJIITOBITHICTP IIi€l pe(bopMI/I «€BPOTICHCHKIM CTaHIaPTaM»
MaJIo IOBEPXOBHI XapakTep i, IO CyTi, HisIK HE BIUTMBAJIO HAa PIBEHB JIOT19HOI IOBEACHOCTI TE3HUCY.
3 ormsiy Ha 1e BBAKAEMO aKTyaIbHIM 3alPOIIOHYBATH HAYKOBY METOIMKY HpPOLECY JIOCJTi JKEHHST
i 3amo3nveHHs IOCBiny nepxkas-wieHiB €C y cdepi QyHKIIIOHYBaHHS «aJBOKAaTCHKOI MOHOIIO-
Tii» HA nmpouecyanbHe MpeCTaBHAITBO (mami — HayKOBa METOMMKA), CIINPAIOYNCH HA SIKY MOKHA
Oyze He TUTbKM 3a0€3MeYnTH 31IHCHEHHS KOMIUICKCHOTO Ta BCEOIYHOTO BUBYCHHS TAKOTO JIOCBITY
Ta Horo eekTHBHY IMIUIEMEHTAIiI0 Hajali B YKpaiHi, a i OLIHUTH HAyKOBHH PiBEHb Oy/b-sIKOT
apryMeHTanii Ha KOpUCTh HEOOX1AHOCTI Takoi iMIIeMeHTallii B neBHii gopmi. Came 11€ i € MeTOIO
CTarTi.

PesyabraTn pociaigskeHHsi. MeETOIOJOTIYHOIO OCHOBOIO KOHCTPYIOBAHHS 3a3HAa4€HOL
HAyKOBOI METOAMKH € 3arabHOHAYKOBHI METOJ MaTepiajiCTUIHOI JialeKTUKHU, CYyTh SKOTO ITOJIs-
ra€ B TaKOMY:

— mo-Tiepiie, 00’€KTH BUBYCHHS HEOOXITHO JOCIIKYBATH SIK TakKi, [0 TIepeOyBaroTh y He-
PO3PHBHOMY B3a€MO3B 513Ky 3 HABKOJIUIIHIMH SBUIIAMH, aJKE )KOIHE SBUIIE B MIPUPOI, CyCITiIb-
CTBi a00 MHUCIICHHI HE MO)KHA 3pPO3YMITH, SIKIIO B3ATH HOTO B 1301b0BAHOMY BHIJIS[I, 11032 3B’ 513~
KOM 3 HAaBKOJIMIIHIMH yMOBAaMH HOTO iCHYBaHHS Ta PO3BHUTKY, i, HABMAKH, Oy/b-sIKE SBUILC MOXKHA
3pO3yMITH ¥ OOTPYHTYBaTH, SKILO PO3MIAAATH HOTO B HEPO3PUBHOMY 3B’SI3KY 3 HABKOJIMIITHIMH
acTeKTaMu AIMCHOCTI, B HOro 00yMOBJIEHOCTI HUMU;

— Mo-Jipyre, 00’ €KTH BUBYEHHS HEOOX1THO JOCIIJKYBATH SIK TaKi, 10 epedyBaloTh y CTaHi
0e3MepepBHOTO PyXy Ta BHI03MiHU, O€3IIEPEPBHOTO OHOBJICHHS i PO3BUTKY, a HE B CTaHI HEPYXO-
MOCTI, 3aCTOO i HE3MIHHOCTI Ta SBIIIOTH COOO0 PEe3yIbTaT IXHHOTO MOMEPEAHBOTO ICTOPHIHOTO
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PO3BUTKY, O€3M0CEPEHbO BUIJIMBAIOTH 13 HHOTO i HEPO3PUBHO 3 HUM MOB’s13aHi [ 18, ¢. 60-61].

[lepmr HiX moyatn NOOYJAOBY HAIIOi HAyKOBOI METOAMKH, 3ayBaXMMO, IO MHUTaHHS
PO CTYIiHb «MOHOTOJMI3ali» aJBOKATypoOIO MpaBa Ha 311HCHEHHSs IPEICTaBHULITBA B CY/l B A€p-
aBax-wieHax €Bponeiicekoro Corosy (mam — €C, €Bpocoro3) Ha piBHI €C Maibke HE BPETyIbo-
BaHe. Jlumre ctr. 5 JlupektuBu €Bporelicrkoro napimamenty i Pagu €C Ne 98/5/€C Bin 16 nro-
toro 1998 p. 3akpimuioe 3a JiepKaBaMH ITPaBO BCTAHOBIIIOBATH OOMEXCHHS Ha MPEICTABHHUIITBO
B CyllaX BUIIOT IHCTAHIIT aJBOKaTaMH 1HO3€MHOI JIeP)KaBH, a TAKOXK Ha MPEJCTABHUIITBO IHTEPECIB
y Cylnax 1HO3eMHUMH aJIBOKaraMu 0e3 aJIBoKara JIepyKaBu cyny [19, c. 94]. Tox chOTOIHI €IUHUX
«EBPOTIEHCHKUX CTaHI[apTlB» y cq)epl HAsIBHOCTI B 8/IBOKATiB BUKJIIOUHOTO npaBa Ha MPoLeCyanbHe
MIPEJCTABHULITBO HE iCHYE; BPIplU.ICHHS[ MUTAHHA PO TPABOBE PETYIIOBaHHS BiJNOBITHUX BiJIHO-
CHH 3aJIMIIEHO Ha PO3CY/I HAllIOHATIbHUX JepxaB. BogHodac €Bporeiicbka KOMICis, sSiKa € OJHI€I0 13
cem iHcTUTyLiH €C Ta QyHKLIT IKOT OJATaloTh y 3a0€3e4eHH] BUKOHAHHS JiepKaBaMU-4JIeHaMU
Ta MPUBAaTHUMU 0COO0aMHU HOpM mpaBa €Bpocoro3y min koHTposeM Cymy €C, migmae >KopcTKiit
MepeBipIll THCTUTYT aJBoKarypu Kpain-wieHiB €C. Komicis Haronourye Ha TOMY, 110 iCHYBaHHS
«aIBOKaTChKOI MOHOIIONI1» Ha CYAOBE MPEACTABHHUIITBO 1HOII YHMHUTH MEPEIIKOIN Ha MUIIXY pe-
amzamii GpyHIaMeHTaIbHUX MPaB JTIOIUHKM Ta BUMArae BijJ HaIllOHAJTHLHOTO 3aKOHOJABIISI BTIJICH-
HS B KUTTS NPUHINIY ACPETYII] y cepi MpaBoBOTO PETYNIOBAHHS PHHKY IOPHINYHUX TOCIYT.
Bsarani, €Bporeiicbka KoMicisi JOCHTh 4acTO BHCTyIA€ B POJi 0OMEXyBada «aaBOKATCHKOI MO-
HOIIOMI», X0ua ¥ MiAKPECIIOE, 3 1HIIOr0 OOKY, BaKJIMBICTh IIOTO 1HCTUTYTY JUIS €BPOMEHCHKOL
exonomiku [19, c. 93].

3 omsiy Ha HasBHICTh y KOXHIN Jepxai-wieHi €C BlIacHUX 0COOMMBOCTEH HOPMATHUB-
HOTrO BHUPILIEHHS MUTAaHHA LIOA0 MEepetiKy 0ci0, AKi MaroTh MPaBo 3A1HCHIOBATH MPEICTaBHULITBO
B CyIax, BBaXXaeMO 3a JOIIbHE 3aIllPOIOHYBATH CTPYKTYPY HAyKOBOI METOIUKH, MOOYIOBaHY
Ha OCHOBI METOJIy MaTepialliCTHYHOI J1aJICKTHKH.

[Tepmioro YacTHHOKO IMi€T CTPYKTYPH € TOCIIPKESHHSI iICTOPil BHHUKHEHHS Ta PO3BUTKY aJIBO-
KaTypH SIK CIIeiaIbHOT COIIaIbHOI TPYITH, OCHOBHOKO (DYHKIII€I0 SIKOT € 3a0e3MeYCHHS PAaBUITBHO-
TO 3aCTOCYBaHHS HOPM IIpaBa IUISIXOM 3/iiCHEHHS €(DEKTUBHOTO 3aXUCTy IPaB i 3aKOHHUX 1HTEepe-
CiB IHIINX JTIOAIEH; iCTOPIi PO3BUTKY iICTOTHUX B3a€EMO3B’SI3KiB aJBOKATypH (TOOTO B3a€EMO3B’SI3KIB,
XapakTep SKUX 3HAYHOI MIpPOI0 BIUIMBAE HA €(EKTUBHICTH 11 (PYHKIIOHYBAHHS) 3 SBUILAMH 30-
BHILIHBOTO LIO/I0 HEl CepeloBuIla, a TAKOXK 1CTOPii PO3BUTKY OCTaHHIX Y HEOOXiTHOMY Ta JOCTaT-
HBOMY 00Cs131 Ha TepUTOPIT SIK KOXKHOI AeprkaBu-uieHa €C, Tak 1 Ykpainu. /1o Toro x okpemy yBa-
Ty BapTO MPHUILUTATH BHYTPIIIHIM (haKTOpaM BILUTUBY Ha PE3yIBTATUBHICTE AisUTBHOCTI aIBOKATYpPH.

Jpyroro 4acTHHOIO CTPYKTYpH HAyKOBOI METOMUKH € IOCIIDKEHHS ICTOpIii IPaBOBOTO
peryaroBaHHs MisTIbHOCTI aBOKATYPH SK OJIHOTO 3 HAHTOJOBHINIMX 30BHIIIHIX (paKTOPIiB BIUIU-
By Ha e@eKTHBHmTL il (byHKLuOHyBaHH;I (came Tomy BUAIUISIEMO HOTO aHaJ3 B OKpeMy JaCTHHY
CprKTypH) 10 MICTUTb SIK ICTOplIO PO3BHTKY BiIMOBITHOTO MAacHBY HOPM IIpaBa, TaK i iCTOPiO
peaizariii IMX HOPM Ha TPAKTHII], 3HOBY K TaKH SIK y KOXHIH fepxapi-wieHi €C, Tak i B YKpalHl
AKIICHTY€MO yBary Ha TOMY, 1110 3/{1iCHEHHS IIbOTO JTOCTIKEHHS Ma€ B1IOYBAaTHUCh y B3a€MO3B’sI3-
Ky 3 peaiizali€ro 3MiCTy NepiIoi YaCTHHH CTPYKTYPH.

TpeTiM KOMIIOHEHTOM HayKOBOi METOJUKH € JeTallbHe AOCIIIKEHHsI Cy4acHOrO CTaHy a-
BOKAaTChKOI AISITBHOCTI M CycHiIbHUX (haKTOPiB, IO CYTTEBO BILIMBAIOTH HA 11 Pe3yJIbTATUBHICTD,
y kpainax €C i B Ykpaini. [ligkpeciroemo, 110, peanizyBaBIId 3MICT HABEICHUX YaCTHH HAyKOBOT
METOIVKH, MH OTPUMAEMO 3HAHHS, sIKi OYIyTh BiTHOCHO TOYHO BiOOpaKaTH SIK 3arajbHi 3aKOHO-
MIPHOCTI ICHYBaHHS ¥ PO3BUTKY aJIBOKATypH Ha TepHTOpii nepxkap-wieHiB €C 1 Ykpainu, Tak i
OCOOIMBOCTI WX NPOIIECIB B OKPEMHUX JCPrKaBax, BHACIIIOK YOTO 3MOXKEMO CKJIACTH OUTBIIT-MEHIII
TOYHE YSBICHHS, MO-TIEPIIE, PO CUCTEMY (DaKTOPiB, 10 3iHCHIOIOTH BIUTUB HA PIBEHBb C€(EKTHB-
HOCTI (D)YHKITIOHYBaHHS aIBOKAaTypH, 1 PO XapaKTep TAKOTO BIUIMBY, MO-ApyTe, MPO MEePEeayMOBH,
npu4uHY, (Gopmar i HACHIIKM BBEAEHHS HA TEPUTOPIl AeAKUX Jep:kaB-uieHiB €C BUKIIOUHOTO
IIpaBa a/IBOKATIB Ha y4acTh y CyJOBOMY IpoOIleci SIK MpeAcTaBHUKIB. Kpim Toro, JociiguBIH ic-
TOPII0 IPABOBOT'O PETYIIOBAHHS a/IBOKATCHKOI AISJIBHOCTI, MU 3MOKEMO CKOHCTPYIOBATH BITHOCHO
MIPaBUIIGHE YSIBIICHHS IIPO MPABMIIBbHI 1 MIOMUIIKOBI [TiT BIaJHUX CTPYKTYp Y Uil cdepi Ta mpo aeski
MPUYHHY JOMYIICHHS HUMH IPOPaxyHKiB.
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UeTBEpTOI YaCTUHOIO MPOMOHOBAHOI HAMHU HAyKOBOI METOAMKU € 3aCHOBAHE HA OTpUMa-
HUX (HAKTONOTIYHKUX | HAYKOBUX 3HAHHSX MOCTYIOBE peOpMYBaHHS YKPATHCHKOI 3aKOHOHABYOL
6a3u y cdepi mpaBOBOTO PETYIIIOBAHHSI aJ[BOKATCHKO1 JIIsITLHOCTI, 30KpeEMa 3MICTY MpaBa aJIBOKaTiB
Ha 3IHCHEHHS MPEICTaBHUIITBA B CYJIOBUX OpraHax, 1 3a HeoOXiJHOCTI y cepi MpaBOBOro pery-
JIFOBaHHSI TICHO B3a€MOIIOB’SI3aHKX 13 (DYHKIIIOHYBAaHHIM aJ[BOKATYPH SBHUII 1 IPOIIECIB 13 TO/Ialb-
M 3a0e3TeueHHsIM HaJIeKHOT peatizallii Takux peopM Ha MPaKTHIIL.

Hapermri, m’s1To10 Ta Ky’Ke BaXKIMBOIO YaCTHHOIO HAYKOBOI METOANKH € KOPUTYBAHHS 3MICTY
HasBHUX 3HaHb y cepi 3a0e3neucHHs epeKTUBHOI MiSUTBHOCTI aJBOKAaTypH Ta 3MICTy BiAIOBif-
HUX TMOJIOXEHb HOPMAaTUBHO-TIPABOBUX AKTIB Y IIPOIIECi BUBUCHHS PE3YIbTATIiB BTUICHHS B )KUTTS
3a3HaYeHUX BUIIE pePOopM. 3 OIIsAY Ha 1€ MOKEMO 3pOOUTH BHCHOBOK PO HEJOLIBHICTh 3aKpi-
IUICHHSI BUKITIOUHOTO [TPaBa aJIBOKATIB Ha CyI0Be MpencTaBHUITBO B KoHeTutymii Ykpainu, amke
KOHCTHTYIiI{HI HOpMH Ha0araro Bakue KOPUTyBATH, aHI’K HOPMHU 3BHYAHHUX 3aKOHOABYHX aKTIB.
o Toro x, sik Bka3yioTh B.T. Hop i A.b. BoitHapoBuu, «y »xomHiii i3 nepxap-wicHiB €C Ha KOH-
CTUTYILIIMHOMY PiBHI MUTAHHS BUKIIIOYHOTO MPaBa aJ{BOKATIB HA NPEACTABJICHHS MPaB Ta IHTepeCiB
oci0 y cyni He Bu3HavyaeThes» [20, c. 14].

Sk nomaTok 10 3anporOHOBAaHOT HAMKM HAyKOBOT METOJIMKH BBa)KaeMO 3a JIOIJIbHE HaBe-
CTH NMPUOJIM3HUHN TIepeITiK OCHOBHUX (DAKTOPIB BILIMBY Ha €()EKTUBHICTH aJJBOKATCHKOT TisITBHOCTI
(epexkTHBHICTB 3aXHCTY aIBOKATYPOIO MPAB 1 3aKOHHUX iHTEPECIB iHIIUX 0Ci0), iCTOPiI0 PO3BUTKY
Ta Cy4aCHHH CTaH SIKMX Ha TepuTopii AepxkaB-wieHiB €C 1 YkpaiHu, BIAMOBITHO O CTPYKTYpH
HAyKOBOI METOJAMKH, HEOOXIMHO IOCIIANTH pa3oM i/ab0 y B3a€MO3B’A3KY 3 iCTOPI€I0 PO3BUTKY
W CyJacHMM CTaHOM aJ[BOKaTChKOI MisJIBHOCTI HA 3a3Ha4yeHidl Tepuropii. Hampukiaa, 10 rpynu
BHYTPINIHBOCHCTEMHUX (DAaKTOPIB BIUIMBY Ha PE3YJBTaTHBHICT (DYHKIIIOHYBAHHS aJIBOKATypH
MO>KHA BiJJHECTHU TaKi:

— KUIBKICHHIH CKJIaJ 1€l coiaabHOI TPYIIH;

— HasSIBHICTB/BIJICYTHICTh YiTKO BCTAHOBJICHUX 1 €MHUX JUUISI BCIX O3 BUKIIFOYCHHS 0Ci0, 110
MAalOTh MPAaBO HA 3aHHSATTS aJIBOKATCHKOIO JISUTBHICTIO, MIHIMAILHUX KBaTi(iKAIiHHAX BUMOT Ta
e(heKTHBHOTO MEXaHi3My 3a0e3MeueHHs Oe3nepepBHOi BiAMOBITHOCTI PiBHA KBamiikalii 3a3Hade-
HUX 0Ci0 IIMM BUMOTaM Ha MPAKTHII, 3MIiCT TAKUX BUMOT;

— HasIBHICTB/BIACYTHICTb €JUHUX TSI BCiX a/IBOKATIB MPaBMII NMpo¢eciiiHoi it eTHUHOI moBe-
JIHKH Ta MEXaHi3My 3a0e3Ie4eHHs PeaJbHOr0 TOTPUMAHHS HUMH [UX IPABII, 3MICT I[UX HOPM;

— HAasIBHICTB/BIJICYTHICTh PEANbHO JIIOYOT0 MEXaHi3My NPUTATHEHHS JO IOPUIUYHOL Bij-
MOBiATBHOCTI BCiX 0€3 BUHATKY OCi0, [0 MAIOTh IIPaBO Ha 3aHHSTTS aJBOKATCHKOIO HisTbHICTIO,
BHHHHUX y IMOPYIICHHI BCTAHOBJICHHUX MPABWIT OBEAIHKU a00 HETOTPUMAaHHI KBaTi(iKaiHHUX BH-
MOT 1 CTaHJIapTiB;

— CTYIiHB peajbHOT BIIKPUTOCTI Ta IPO30POCTI PYHKITIOHYBAHHS aIBOKATyPH JUISI CYCITiIb-
CTBa i Jep>kaBu (30KpeMa, CTYIIHb MPO30POCTi Y BU3HAUCHHI PO3MIpY TOHOPApPY);

— HasIBHICTB/BIICYTHICTh Y MEXXaX aBOKATCHKOi CIIUIBHOTH PE3YJIBTaTUBHUX 1 pEaibHO Mi-
F0YUX TIPOLETYp MiABUINEHHS PiBHS MPOoQeCciiHHOro i IHTENeKTyaIbHOTO PO3BUTKY, CTYIICHS KBaJIi-

— (pyHKIIOHANBHE IPU3HAYECHHS aJIBOKATCHKUX KOPIIOPATUBHUX OpraHizaiii (y pasi ix icHy-
BaHH) 1 piBeHb e(DeKTUBHOCTI IXHBOT AistTbHOCTI. Hanmpukia, ronosa Acorianii agsokatiB JIuTBu
1. Berene 3a3Havae: «SIKIIo HaIliOHAJbHA acoIliallisl aJBOKATIB HE MOXKE e(EKTHBHO IMPAIIOBATH,
He Oyle MOXIIMBOCTI 3a0€3MEUnTH JIEBICTh OLTBIIOCTI (DAaKTOPIB, MO CHPHUSIOTH IiIBHIICHHIO
SIKOCT1 FOPUAMYHUX TIOCIYT, SIKI HAIAI0ThCS aiBoKaTtamMu» [22, c. 62];

— CTYIIiHB MTOIIUPEHHS Ta XapaKTep BHYTPIIIHIX KOPYMIIIOTeHHIUX PU3UKIB B 8JJBOKATCHKOMY
CepeIOBUIII Ta CTaH iX pearnizanii [23, c. 60];

— peanbHUN PIBEHBb IHTEJIEKTYallbHOTO W MOPAJBHOTO PO3BUTKY OCIO, 110 MAalOTh MPaBO
Ha 3alHATTS aJBOKATCHKOIO AisutbHICTIO [21, ¢. 101] Tomo.

VY cBOIO Yepry 110 rpynu MO3acUCTEMHUX (30BHIIHIX) (DaKTOPIB BILUIUBY Ha Pe3yJIbTaTUB-
HICTBH aJIBOKATCHKOI JISJIBHOCTI BBAKAEMO 32 MOMKJIMBE BIJHECTH TaKi:

— SKICTh IOPHIMYHOI OCBITH B JepkKaBli Ta piBeHb KBami(hikallii BHITYCKHUKIB BHIIIX
HaBYAJbHHUX 3aKJIaJiB, IO 3a0e3MeuyroTh 3700yTTsa (paxy mpaBHUKA. 3 IIbOrO MPUBOIY BBAKAE-




MixrapooHe npaso

MO 32 JIOLIBHE HAaBECTH LIKaBy LUTATy UL po3xyMiB 31 crarti B.M. CranoBeposa «IIpobnemu
pedopMyBaHHs 3aKOHOJABCTBA IPO aBOKATYPy Ta aBOKATCHKY AisUIbHICTB»: «Y Hopserii Ha-
PaxXOBYETHCS JIHIIEC 3 BUIIMX HABYAIBHHUX 3aKJAlH, IO FOTYIOTH IopucTiB — B Ocio, bepreni ta
y Tpomce, y sikux 3a 2010 p. 3 4228 oci6-nperenaentis (Ocio), 1860 ocib-nperennentis (bepren)
1 471 ocobu-tperenenta (TpoMce) 3nanu JepKaBHUK ICIIUT Ta OTPUMAIH JUILIOM BiIIOBIIHO
maire 455, 112 1 38 oci6. B YkpaiHi % HapaxoBy€eThcs OMM3bKO 96 By3iB, 110 3a0€3MEUyHOTh IiIro-
TOBKY CIICIIaJiCTiB ¥ IopuandHiit cdepi, 95 % 3 SKUX MOPOKY OTPUMYIOTH JUIIIOM» [24, ¢. 130];

— CTPYKTypa IIpoNeaypr HaOyTTs CTaTyCy aJBoKaTa i mepemik KBamiQikariifHnx BUMOT, 110
BHCYBAIOThCS JIO OCIO-TIPETEHACHTIB Ha 3100YTTs IbOTO CTaTyCy;

— piBeHb aBTOHOMHOCTI (DYHKI[IOHYBaHHS aJBOKAaTYpH IIOJ0 OPraHiB AEp:KaBHOI BIagu
Ta IHIIKUX COLIabHUX CYO €KTIB;

— 3MICT 30BHIIIHBOTO CTOCOBHO a/IBOKATCHKOi CITITBHOTH [IPABOBOTO PETYIIOBAHHS i TisiIb-
HOCTI Ta CTYIIiHb HOTO IIPAKTUIHOI peaji3aiii;

— CHIBBIJHOIICHHS PO3MIPY JIOXOJIB HACEJICHHs 3 PO3MIPOM IUIATH 3a HaJaHHS aJBOKAT-
CBKHUX TOCIYT (B1JT KOHKPETHOTO 3MICTY IIBOTO (haKTOPa 3aJICKHUTh PIBEHb JOCTYITHOCTI X MOCITYT
JUTS CTIOXKUBAYIB, SIKUH € CKIIAJ0BUM KOMIIOHEHTOM PiBHS ¢(DEKTHBHOCTI aJJBOKATCHKOI JISUTBHOCTI);

— CTYNiHb TONMIUPEHHS Ta XapakTep 30BHINIHIX KOPYIIIOTEHHUX PH3HKIB, OB’ SI3aHUX
3 aJIBOKAaTCHKOIO JIsUTBHICTIO, 1 CTaH iX peanizaii [23, ¢. 60] Tomro.

BucHoBku. Peanizanis HaBeleHOI BHIIE HAyKOBOI METOIUKH MPOLECY MOCIiMKEHHS I
iMmIeMeHTanii 1ocBigy Aepxas-uwieHiB €C y ciepi QpyHKIIOHYBAHHS «aJBOKAaTChKOI MOHOIIO-
iy Ha MporecyaibHe MPESICTABHUIITBO HATACTh MOXKIIUBICTH PO3POOIISITH HAYKOBO OOIPYHTOBAHI,
eexTuBHI peopMH BiANIOBITHOT 3aKOHOIaBUOT 0a3u, MPOrHO3YIOUH MTPU LILOMY XapaKTep BILTUBY
BCiX OCHOBHHUX (DaKTOPIiB HA CTYIIHb PE3YJILTATUBHOCTI TaKUX pe(opM, 1 BTUTIOBATH X Ha MPAKTH-
ui. [Ipore Tpeba mam’sTaTu mpo Taki ABa TBEPIHKCHHS:

— To-TIepIe, CYCIiJbHI BITHOCHHH MepeOyBaroTh y MOCTIHHOMY pyci, BHIO3MIiHI H po3-
BHTKY, 1 JIUII TOTO, 1100 3MICT MPABOBOTO PETYIIOBAHHS aJBOKATCHKOI MisNIBHOCTI, W 30KpeMa
rpaBa aJIBOKaTiB Ha 3J[IHCHEHHS MPEJCTAaBHUIITBA B Cy/laX, 3aJIMIIABCS Micis pearizamii pegopm
TaKuM, IO aJIeKBaTHO BioOpaxae peasbHi MOTPeOU CyCHiIbCTBA, O HHOTO MOBUHHI CBOEYACHO
BHOCHUTHCSI HAYKOBO OOIPYHTOBAHI 3MiHM BiATOBIAHO 70 XapakTepy AWHAMIKU CYCHITBHUX Bif-
HOCHH;

— Mo-JIpyre, Ha ePeKTUBHICTh (DYHKI[IOHYBAaHHS CHCTEMH 3aXHCTY IIPaB JIIOIHHU B JIepiKa-
Bi BIUTMBAE CTYIIHb €(DEKTUBHOCTI HE TUIBKH aJBOKATCHKOI MisUTBHOCTI, aie W MiSUTbHOCTI iHIINX
CYCIIUIPHHAX 1HCTUTYTIB, SIK-OT: CyIOBa CHCTEMa, IPOKyparypa, CHCTeMa Oe30IUIaTHOi IPaBOBOi
JIOTIOMOTH TOIIO. BiNOBiIHO, ISl MIJBUINECHHS SKICHUX XapaKTEPUCTHK CUCTEMH 3aXHCTy IpaB
JIIONMHY, 1O € €JIMHOI0 Ta KIiHIIEBOK METO ii pedopMyBaHHS, HEOOXiJIHO, 6epytm JI0 yBaru
TOCBIT JeprKaB- yienis €C, 3miHCHIOBaTH HayKOBO 06rpyHTOBaHy MOZEPHI3aIliI0 BCIX OCHOBHUX
CYCILUIbHUX IHCTUTYTIB, BiJl pOOOTH SIKHUX 3aJICIKUTD ISl IKICTh.

Kp1M TOTO, 3 OVIANY HA BUIICHABE/ICHE BBAKAEMO 32 MOKITHBE 3pOOUTH TaKHii BUCHOBOK:
CHOTOJIHIIIIHS APIyMEHTAllisl MPO BIiAMOBIAHICTH 3MICTY PEPOPMHU IHCTUTYTY TPOLECYaTbHOTO
MpeJCTaBHUITBA B YKpa1H1 €BPOICHCHKUM CTaHAapTaM, 10 HABOAMTHCS Ha l'IlI[TpI/IMKy JIOL(LTb-
HOCTI 3MiACHEHHS Li€l pe)OpMHU, € HCHAYKOBOIO I TAKOIO, IO YKOJHUM YHHOM HE IiITBEPIKYE
3a3Ha4YeHY JOUITbHICTb.
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