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CHIBBIAHOWEHHS MPUBATHOT'O TA TYBJIYHOTI'O ITPABA:
AYAJIICTUYHUU ACIIEKT

CraTTi0O MPHUCBSYCHO JOCITIJKCHHIO MUTAaHb CIIBBITHOIICHHS MPUBAaTHOTO Ta
nyOniyHOTO MpaBa B YkpaiHi. [IpoananizoBaHO iCTOPUYHMN acTeKT iCHYBaHHS IIi€i
npoOnemMu Ta OOIPYHTYBaHHS ii Cy4acHOi aKkTyasJbHOCTI Al YKpaiHW, 3poOIeHO
BHCHOBKH, 1110 ONTUMaJbHICTh CIiBBIJHOIICHHS IPUBATHOTO Ta MyOIiYHOTO iHTEpe-
CiB, MOXHa JIOCSTTH, PO3IVISIAI0UM MPOOJIEMY B3a€EMO3B 13Ky Ta B3a€MO3AJIEKHOCTI
MPUBATHOTO Ta MyOJIIYHOTO MPaBa y AyaTiCTHYHOMY acIeKTi.

Knrwouoei cnoea: npusammnuii inmepec, nyoniunuii inmepec, npugammue npaso, yu-
8ibHE Npaso, nyoniuHe nNpago, cucmema npasa, Oyauizm y npasi, cni6GiOHOUIeHHs
npusamHo2o ma nyoniyHo2o npasda.

CraTbst TOCBSIIEHA UCCIIETOBAHUIO BOIPOCOB COOTHOIICHUS YaCTHOTO U MyOIny-
HOTO npaBa B Ykpause. ClielaHO aHajIu3 UCTOPUUECKOTO aCMEKTa CYIECTBOBAHUS
JaHHOH mpoOieMbl 1 00OCHOBAHUE €€ COBPEMEHHOW aKTyaJbHOCTH Ul YKPauHBI,
CZIeTIaHbl BBIBOJBI, YTO ONTUMAJIBHOCTh COOTHOILEHHUSI YACTHOIO M MYOJUYHOIO MH-
TEpEeCcOB, MOKHO JOCTHYB, pACCMATPUBas MPOOIEMY B3aHMOCBS3H U B3aUMO3aBUCH-
MOCTH YaCTHOTO U ITyOIUYHOTO IIpaBa B TyaTHCTHYCCKOM acIIeKTe.

Knroueswvle cnosa: uacmuulii unmepec, nyoruuHvlil unmepec, 4dcmHoe npaso,
2padicoanckoe npago, NyoOIUUHoe npaso, cucmema npasd, Oyaiu3M 8 npase, COOMmHo-
weHue 4acmH1o2o u nyonuuHo20 npasa.

The article is devoted to the study of issues of the relation of private and public
law in Ukraine. The analysis of the historical aspect of the existence of this problem
and the substantiation of its current relevance for Ukraine are made, and it is con-
cluded that the optimality of the relation between private and public interests can be
achieved by considering the problem of the interconnection and interdependence of
private and public law in the dualistic aspect.

Key words: private interest, public interest, private law, civil law, public law, sys-
tem of law, dualism in law, relation of private and public law.

Beryn. CyuacHuii po3BUTOK JepKaBHOCTI YKpaiHu CIIPSMOBAHUIN Ha €BPONEHCHKY CIIJIBHO-
Ty Ta CBITOBHI JOCBIJ Ta Ma€ TCHACHIIIO 0 (POPMYBaHHS Ta PO3BUTKY T'POMAJSTHCHKOTO CYCIILTh-
CTBa B yMOBaX PUHKOBOT €KOHOMIKH, ITiJIBUIIICHH]I €()eKTHBHOCTI MPABOBOTO PETYIIFOBAHHS 1H/INBI-
JyaJbHHUX BITHOCHH, IIIO CTOCYIOThCS c(hepH il MpUBAaTHOTO NpaBa, BU3HAHHS 0coO0H, ii mpaB Ta
cBO0O/T HAWBHUIIIOKO IIHHICTIO. [IpOTATOM OCTaHHIX POKIB BiIOyJIacs Mepeopie€HTAIlIS Ta BIOCKOHA-
JICHHSI 3aKOHO/IaBCTBA YKpaiHU 3 ypaxyBaHHSM BUMOTI CydacHOCTi: HaOpaHHs ynHHOCTI Kogekcom
PO AAMIHICTpaTUBHE CY[JOUYMHCTBO, SIKHM BH3HA4Ya€ MPOLENYPY PO3MISLAY ITyOIiuHO-TIPaBOBUX
CHOpiB, yAOCKOHaNECHHs LIMBITbHOTO KOJIeKCY YKpaiHU K KOAEKCY MPHUBATHOTO MpaBa, PO3BUTOK
MDKHApOJHO-IIPUBATHOI raiy3i mpasa Tomo. Yepes 1e npodiieMa po3MexyBaHHS [IPUBATHOTO Ta
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myOIiuHOro mpaBa B YKpaiHi, X CHiBBiAHOIICHHS Ta B3a€MO3aJCKHICTh 13 HAYKOBOI MEPETBOPU-
Jlach Ha MPAKTUYHY, BUPILLIEHHS K01 MOTpedye cydyacHa nmpaBoBa AIMCHICTb.

Criz 3a3Ha4UTH, 110 iICHYBaHHS Mpo0IeMH MOy ITpaBa Ha MyOIiuyHe Ta PUBATHE MA€ JIaB-
HIO icTopito. Moro BUTOKH ouMHAIOTECS e 3 uaciB CTapoaaBHboro Pumy. Criouarky Hei mofin
BHHHUK CIIOCOOOM BHMBYCHHS TIpaBa. Y CYJIOBIM MPAKTHUII 1 FOPUCTIPYAEHIT Pumy po3pi3Hsuu 1Bi
raysi mpaBa — nmyOiidHe «juspublicumy i mpuBatHe «juspriwatumy. PUMCBKI FOpUCTH BHOKpE-
MWK 3 TyONIYHOTO TpaBa MpaBo MPHUBATHE (SK MPOTWICKHICTH MpaBy ImyoOmivHoMy). Kmacuane
PO3MEKyBaHHSI IyONiYHOTO 1 IPUBATHOTO MpaBa OyJI0 3aMpOBAIKEHO PUMCHKIM IOPHCTOM YIIbITia-
HoM (170-228 pp.), IKUH BU3HAUUB, IO «ITyOJIiYHE IPABO CTOCYETHCS CTAHY PUMCBHKOI ACpKaBH;
MIPUBATHE NPABO — KOPUCTI OKpeMUX ocio» [4]. Haitbinbra yBara y Ti 4acu NpuaLIsAiIacs IpUBaT-
HOMY TIpaBy (UMBIUJIBHUM, CIMEHHHM MPABOBIIHOCHHAM, PEYOBOMY IPaBy, 3000B’3aJIbHOMY Ipa-
BY, yCIaaKyBaHHIO). CTOCOBHO ITyOJIIYHOTO MpaBa, TO BOHO OXOILTIOBAJIO JIUILE CYIOBY CHCTEMY,
IUBIIBHUN TIPOIIEC, 3aCTOCYBaHHS MO30BiB. [IpH 1IbOMY TICBHI €JIEMEHTH IHCTUTYTIB IpaBa OyiH
3aM03WYECHI 13 TPEIEKOTO Ta €TUIIETCHKOTO IpaBa, MEsIKi BU3HAYAINCS BOJICIO YEPrOBOTO IIPABHUTE-
TS YA CKJIAJIAIMCS 3 MICHEBUX TPauIii Ta 3Bu4aiB. OcoONMBIiCTh PUBATHOTO IpaBa MoJjsraia
B TOMY, 1110 iOTO Ccy0’ekTamu Oynu He Bei siroau. Lle Oymo 3ymoBieHo tum, mo Pum OyB pabosnac-
HUIIBKOIO JICP’KaBOIO 1 pad, sikuil mepeOyBaB y BIACHOCTI paOOBIacHUKA, HE MaB JKOAHUX IPaB.
[IpaBa HajaBaUCS JIUIIIE BUIBHUM JIIOJSIM, 30KpEeMa IOBHOMPABHUMU JIFObMU BU3HABAINCS JIHIIIE
PUMCBKi TpoMagHu. Jluie mi3Hinre koo ocid (cyd’eKTiB MPUBATHOTO PUMCHKOTO MIPaBa) pO3ILH-
puitocs [2].

VYIPOAOBK CTONITH TaKe PO3YMIHHS ITyOJIIYHOTO Ta IPUBATHOTO IIPaBa 3aJIUIIAIOCS HE3MiH-
HUM, TOMY JHIIe Ha odatky XIX CTONITTS Iie MUTaHHS MOYaId aKTUBHO BUBYATH HAYKOBII SIK y
3axijnii €Bporri, Tak 1 Ha Teputopii Pocilickkoi iMnepii. [lounHarouu 13 3a3HAYEHOTO TEepiony i
JIO CHOTOJIHI BUCYHYTO BEJIMKY KiJIBKICTh TEOpid Ta BU3HAUYEHO 0Oararo KpUTEpIiiB BiMEKYBaHHS
myOJIiYHOTO MpaBa BiJl MPUBATHOTO.

3HavHy yBary mojiny rnpaea Ha npusartHe i myomiune npotsaroMm X VIII — XX cromiTs mpui-
Jsutn 3apyOikHI BUeHi 1 ¢inocogu, 30kpema I1I. Monreck’e, T. [006¢, . I'erens, pociiicbki mpa-
BosHaBui [I. I'pimm, K. Kasenin, H. Kopkynos, JI. Meiiep, [1. HoBropoaues, JI. [leTpaxuubkuii,
@. TapanoBcekuid, . llepmeneBny. Heabusikuit inTepec y miil cepi BUKIMKAIOTH TAKOXK POOO-
TH CyYacHHUX MpaBo3HaBIliB, 30kpeMa C. AnekceeBa, H. AcnansH, O. bensneruu, C. Bacunbesa,
I'. Tamxuena, C. Jlopoxina, M. CibinboBa, FO. Tuxomuposa.

[TyGuiuHe 1 mpuBaTHE MPaBO TPATUIIIIHHO BBAXKAIOTH HACKPI3HUMHU JIIHISIMH TIPaBOBOTO PO3-
BUTKY pOMaHO-TepMaHChKoi ciM’1. J{7st Hel icTopist X MOHATE — iCTOPis BChOTO mpasa. L{e 3ymoB-
JICHO BIUTMBOM PHUMCBHKOTO ITPaBa, BiJ] IKOTO POMAHO-TEPMAaHCHKE MTPaBO yCIaAKyBaJlo TaKy KJIacH-
¢ikarito HOpM [5].

PansHchka mpaBoBa JIOKTPUHA IIOBHICTIO BIJKUJANa KOHLEMIII0 IPUBATHOTO IpaBa
(HecyMicHy 13 mpupooro corianicTuanoro yany). Iicas YKoBTHEBOI coriamicCTHYHOT PEBOMIOIT
1917 poxy moxia mpaBa Ha mmyOiidHe 1 MpUBaTHE OyJIO CKaCOBAaHO, aJKE TAKWUH ITOILT BBAYKABCS
HE CyMICHHM i3 IPUPOIOI0 HOBOTO JIAly Ta CKOHOMIYHUMH 3aca/IaMH JIep)KaBH, sIKa He BU3HABAJIa
MIPUBATHOI BIACHOCTI i IPUBATHOTO TIpaBa Ta MPUBATHUX B3a€MOBITHOCHH. TaKui OPSIOK HE MIT
HE BIUTMHYTH HeTaTHUBHO Ha ckiagHuii y CPCP MexaHi3M MpaBoBOTO pErylItOBaHHS: JiepyKaBa MaJia
MIPaBO BTPyYaliacs B MpUBaTHE (TOMI — 0COOMCTE) JKUTTSA TPOMAJISTH, He 3a0e3edyBaliucs JeMOKpa-
THYHI TpaBa i cBOOOAM Ta 0OMeKyBanacsl MPaBO3IaTHICTh Y MaHOBUX MPABOBITHOCHHAX TOIIIO
[2]. PapsHCBbKa IOpUCTIPYACHILIS, BIAMOBHBIINCE BiJ /1€l MOAIMY MpaBa Ha MyOJiuHE i MpHUBaTHE,
OJTHOYACHO N030aBMJIa TIOHATTS «IIPUBATHE MIPABO» BIACTUBOIO HOMY 3MiCTOBHOTO HAITOBHEHHSI.
B ymoBax BiACYyTHOCTI YiTKO 0()OPMIIEHOT CTPYKTYpH CUCTEMHU ITpaBa MPUBATHE MPABO OTOTOXKHIO-
BaJIOCH i3 MPABOM IUBLITEHUM, BHKOPHCTOBYIOUH JaHi MOHATTSI CHHOHIMAMU: «IIAaHYIOUHM PO3IIOIi-
JIOM TIpaBa € JIBO3HAYHE Ha a) MPaBo NpUBaTHE a00 MUBLIBHE; 0) MpaBo myoianey [11].

I3 po3magom PansiHchkoro Cor03y Ta CTAHOBJICHHSM HE3aJISKHOCTI YKpaiHW PO3IOYaBCs
HOBHI eTar MmoOy/T0BU KOHCTPYKII CHCTEMH ITpaBa. 3aKOHOMIPHO, 1110 B FOPUIMYHIN HAyIli BipO-
JWMBCS 1 MIIXIJ IO MOUTY MTpaBa Ha MpUBaTHE i myoivyne. Y0ayanaocs, 0 HOBEPHEHHS A0 PO3IIO-
Ty TIpaBa Ha IPUBATHE Ta MyOJIiuHe MOBHHHO CYyTTEBO HepelyayBaTu cepy couialbHUX MOTH-
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Balliii, MPUCKOPUTH PO3BUTOK MPHUBATHOIPABOBUX OCHOB Ta OJHOYACHO MOCIAOWTH MyONiyHICTH
Ta MyOJI14HO-TIPABOBE PETYIIOBaHHS, 0COOIMBO Y chepi EKOHOMIYHUX BIIHOCHH 1 BUIBHOTO PUHKY.
[TyOuniyHe 1 mpuBaTHE MPaBo — 1€, 3 OTHOT0 OOKY, CyNepewInBi, a 3 1HILIOTo — B3a€MO3aJIeKHI TpaHi
npaBa. CbOro/iHi MPaBoOBi CHCTEMU 0ararhboX IUBITI30BAHUX KPATH IPYHTYIOTHCS HA MIPUHIIMIII T10-
JTy TipaBa Ha npuBartHe i myomiune (OPH, ®panuis, ITanis, [cnanis Ta iH.). CBiTOBa IOpHUINYHA
HayKa BH3HAE IOJIUT TIpaBa Ha MIPHUBATHE ¥ MyOJIiYHE MEBHOKO MIpOI YMOBHHUM, ajie HEOOXiTHIM.
CyTHICTB IIFOTO MOAITY ITpaBa MOJIATAE B TOMY, III0 B KOJKHIH CHCTeMi TTpaBa € HOPMH, SIKi TIOKJIHKA-
Hi 3a0e3MeuyBaTy 3arajlbHO3HAYYIII IMyOIiuHI iHTepecH, TOOTO 1HTEPEeCH CYCIIJIbCTBA, JICPKABH
B IIIOMY, @ € HOPMH, SKi 3aXMIIAIOTh IHTEPECH OKPEMHUX 0Ci0, 30KpeMa NMPHUBATHUX BIACHHKIB.
Tomy cdepu CycHiIbHUX BIJHOCHH, SIKi ITOB’s13aHi 3 Jep>kaBHUMHU a00 NPUBATHUMU IHTEpECaMH, €
MIPEIMETOM PErYIIOBaHHS MYOJIi4HOTO 1 IPUBATHOTO MPaBa.

OjHUM 3 OCHOBHMX YMHHHMKIB, SKMH YCKIIQJHIOE IOJLT MpaBa YKpaiHW Ha myOniduHe Ta
MIpUBaTHE MIPaBo, € BIICYTHICTh €IMHUX KPUTEPIIB, 32 SIKAMU MOYKHA OYyII0 O IPOBECTH YITKY MEXKY
MiX ITyOJIIYHO-TIPABOBUMH 1 MPUBATHOIIPABOBUMHU BiIHOCHHAMU. Tak, Ha TyMKY JNESKUX CYy9acHUX
YKpaTHCBKHUX YUCHUX, KPUTEPIEM PO3MEKYBaHHS Ha PUBATHE Ta ITyOJIiuHe MPaBo IMepeBakHE 3Ha-
YCHHS MaIOTh JIEPXKaBHI IHTEPECH, IPABOBHUH CTATYyC ii OpraHiB, MOCAJOBUX 0CI0, a TAKOXK PETyIIio-
BaHHS BITHOCHH, IO BiIPi3HAIOTHCS BUPAKCHUM CYCHUTBHIM XapaKTepoM; sl IPUBATHOTO TIpaBa
OCHOBHHM € iHTepec okpemux ocibd [7]. Ha nymxy O. bandyka, BCTaHOBJIEHHIO IPUBATHOCTI YH ITy-
OJIYHOCTI BIIHOCUH JOTOMOKE PO3MIIS MyOIIYHOTO Ta IPUBATHOTO MpaBa He SIK BiJOKPEMIIEHUX
CUCTEM, MIXK SIKUMH ITPOBEICHO Pi3Ky MEXKY, a SIK CYKyITHOCT1 CyCIIJIbBHUX BIJIHOCHH, SIKi TOCTIHHO
MePEXOMIATh 3 OHIET AKOCTI B 1HIIY Ta 00’ €IHAHI B €MUHY CHCTEMY HOPMAaTUBHOT'O PETyITIOBAHHS
(Teopis €THOCTI CUCTEMH TIpaBa). BiH BBaXkae, IO MiJl Yac pO3MEKYBaHHS MyOJIIYHUX 1 TIPUBAT-
HUX BITHOCHH TOTPiOHO BPaxOBYBaTH KOMIUIEKC KpUTEpiiB: 1) BIIMIHHICTh Cy0’€KTIB BIIHOCHH;
2) po3pi3HEHHS NIPABOBOTO CTAHOBHIIA YUYACHHKIB BIJIHOCHH; 3) BIIMIHHICTD Y METO/Ii pETYJIFOBaH-
HsI IPaBOBiAHOCHH; 4) BIAMIHHUH XapakTep MPaBOBOTO 3aXHCTy mpas [1].

Y HaBYaNbHO-METOANYHIH JiTepaTypi 3ycTpidatoThes i iHmI mymku. Hanpukiaz, npomnony-
€TBCSI CEPel KPUTEPIB BiTHECECHHS HOPM JI0 IPUBATHOTO YU ITyOIiYHOrO NpaBa BUALIATHY: 1) iHTEepec;
2) mpenMeT NpaBOBOrO PEryIIOBaHHSA; 3) METO/I MPABOBOTO PETYIIOBaHHS; 4) cy0’ekTHUIA ckian [8].

YcTaHOBIIGHHST €JMHOTO MiAXOAY 10 KPUTEpiiB MOALTY MpaBa Ha MpHUBaTHE Ta IyOiiuHE
HEOoOXiHe JUTsl 3°SICYBaHHS MEX BTPYUYaHHs JiepkaBu (IyOiduHoOl BIIaM) y iHTEpecH 0coou, a Ta-
KOX BIUTMBY Ha CHCTEMY ITpaBa B3arali.

Mix nmyOniYHUM 1 MPUBATHUM NPAaBOM HEMa HeTepeXiTHUX KOp/IoHiB. BoHM B3aeMOTOB’ si-
3aHi Mk coboro. Ti GpyHKIIi, IKi BOHU BUKOHYIOTb, BiTIOBITaI0Th iHTEepecaM ycix. ToMy mpuBarHe
npaBo (pakTUYHO HE iCHye Oe3 MyOIiYHOr0, OCKUIBKH MyOJiYHE MOKIIMKAHE OXOPOHATH 1 3aXHIIATH
npuBartHi BigHoCHHU. [IpuBaTHE paBo IpyHTY€ETHCS HA MyOIi4HOMY, O€3 SIKOT0 BOHO MOTIIO O OyTH
3HenineHe. OKpiM TOro, B MPOLECT ICTOPUYHOTO PO3BUTKY I'paHi MK HUMH B HU3III cep cycnisib-
HOTO 1 JIeP>KaBHOTO JKUTTS CTHUPAIOTHCS, BUHUKAIOTh 3MilllaHi MyOJIi4HO-TIPaBOBI 1 MPUBATHOIIpa-
BOBI BiTHOCHHU (HAIIPHUKJIIA], OO0 IMHTAaHb COI[IaIbHOTO, TPYAOBOTO Ta 1HIIOTO TpaBa). BogHouac
CHOTOJIHI ITyOJiYHE 1 IPUBATHE MPABO JUINAIOTHCS (YHIAMEHTATBHUMHU BUXIJTHUMH YaCTHHAMU
JUHCHO JIEMOKpPaTHYHOI TIPAaBOBOI CUCTEMH. AJie cydacHa CHCTeMa TpaBa YKpaiHU XapaKTepusy-
€THCSI HEAOCTATHIM PO3BUTKOM IPHBATHOTO MPaBa, OCKUIBKY TPUBAINI Yac TOJIOBHA yBara IpH/Ii-
JsIacs 371e01IbII0r0 PO3BUTKY Iy ONIigHOTO mpaBa. ToMy € TeHISHIIS MATPUMKHU MPiOPUTETHOTO
PO3BUTKY CaMe MPUBATHOTO IpaBa — yMOBH HAOIIKEHHS yKPATHCHKOTO TpaBa 10 CTaHAApPTIB 3a-
xijHOo1 Tpanuuii npasa [6]. Tak, y Aeskux Jpkepenax 3a3Haua€eThbes, 1110, He3BAKaOUX Ha PIBHOIIH-
HICTh Ta B3a€MO3B’SI30K MIX MPUBATHUM 1 MyOJIYHUM MPABOM, «...IMIJBUIICHA yBara BCe K TaKH
MOBUHHA OyTH NpUAiJIeHa IPUBATHOMY IPaBy, OCKIIbKKA caMe BOHO (TIOPAJ UM Y TO€AHAHH] 3 Mpa-
BaMH JIFOIWHH) BiJOOpakae TOJIOBHI MPOIIECH, TIOB’ s13aHi 31 CTAHOBJICHHSIM CUCTEMH Cy0’ €KTUBHHUX
paB, K1 BIIKPHUBAOTH TAPAHTOBAHHUN TIPOCTIP JIJISl BIACHOT aKTHBHOI TisUTLHOCTI JIFOZICH, X TBOP-
4OCTi, iHIIATHBH. ..» [3]. [liIKpeCcITFOr0uN BUHATKOBY POJIb IIMBUILHOTO MpaBa (K EHTPATBHOTO
po3niiy mpaBa B KpaiHaX poMaHO-repMaHchbkoi cim’1), P. JlaBua 3a3HauaB, 0 iICTHHHUM IIPaBOM
3aITMIIAETHCS IPUBATHE, 10 (POPMYBaHHS IOPUCTA MOXKE OyTH 3a0€3IEUSHO JIUIIEC BUBYCHHSM ITH-
BIJILHOTO Mpaga [6].
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Takox P. Maiinanuk 3a3Hauae, M0 IPUXWIBHUKHE TOCIOAAPCHKOTO MpaBa BBAXKAIOTH MOALT
mpaBa Ha MyOJiuHe i npuBatHe (B Oyab-sKOMY pasi, y cdepi HiANpUEMHUITBA) ABUIIEM, 110 Bif-
KUIIO cee.

3po3yMisio, B Cy4acHHX yMOBaX HE MOXHA MPOBECTH YITKOT MEX1 MiXk MyOJIIYHUM 1 IPUBAT-
HUM TIPaBOM, PO3TAIllyBaBIIKW WOTO 1O TOW YW IHIIMKA OIK Taiy3i Mo3WTHBHOTO TpaBa. Cripodu
PO3KHIATH ICHYIOUH Tajy3i 3a IUMHU cepamu, sKi poONIAThCS ChOTOIHI OKPEMHUMH aBTOPAMH, €
HETPOAYKTUBHUMH. barato HOBHX raiy3eil mpaBa € «CIIJIaBOM» Pi3HHX €JIEMEHTIB (IyOriuHHX,
MIPUBAaTHUX, IyOJNiYHO-NPUBATHHUX, NMPHUBAaTHO-MyOmiuyHMX). Hu3ka ramysei, siki 6e3 ocobiamBHX
CYMHIBIB 3apaxOBYIOTHCS 10 IPUBATHOI'O IIpaBa, MaloTh MyOniuHui noyarok. IIporec B3aemormpo-
HUKHEHHS NPOSBISAEThCA Y PO3IMINPEHHI BUKOPUCTAHHS ITyOJIIYHO-IIPAaBOBUX 3acaj] y cdepi pery-
JIIOBAaHHS BiIHOCUH BJIACHOCTI, JIOTOBIPHUX 3B’A3KiB, 3 OMHOIO OOKY, Ta OJJHOYACHO 3aCTOCYBaHHS
MPUBATHOIIPABOBHX IHCTUTYTIB IS pealli3alii myOmiuyHuX MiIed. Y CBOIO Yepry, HUBLIEHO-TIPABO-
Bl KOHCTPYKIIIT TONIMPIOIOTHCS HA TPAAMIIHHY cepy MyOrmiuHOro Mpapa, Mo € MPOIECOM «IIHBi-
Jizariiy myOoNiYHUX BITHOCHH. Y MyOJIYHOMY IMpaBi 1HKOJHM 3aCTOCOBYIOTHCS METOIHM KOOP/MHA-
i y BIIHOCHHAX MiXX OpraHaMU JIepKaBHOI BIIaJIM, JOTOBIP NOYMHAE 3aCTOCOBYBATHCS HE JIMIIIE
B MIKHApOAHOMY IyOIiYHOMY TpaBi, a i y HalliOHANEHOMY TIpaBi YKpainu.

[IpruBaTHONIPaBOBHIf OYATOK MEPEKOHINBO NMPHUCYTHIHN Y MPaBOBUX Tally3sX, sKi HaJIeXaTh
70 cdepu MyOnivHOro MmpaBa, 30KpeMa y BCiX MpolecyaidbHuX ramy3sx. OCHOBM HMpUBATHOIpaA-
BOBOT'O PETYNIOBAHHS CYCHUIBHUX BITHOCHH BH3HA4YalOThCsl KOHCTHUTYLI€I0, TOMY KOHCTHUTYILIH-
He MPaBo 3ayinae Ty 4M iHIIy cdepu, cKiIaaae CriabHy 0a3y, BUpakae He TIIbKHU MyOuivHi, ane i
MIPUBATHI IHTEPECH, TIOTOKYE 1 IPUBOIMTS IX Y €JMHY CHCTEMY.

Ha namry mymky, He3BaXkaroun Ha MPOIIECH B3a€EMOIIPOHUKHEHHS ITyOIIYHOTO 1 IPUBATHOTO
MpaBa, Ayalli3M IpaBa MpoJoBKye icHyBaTH. [yamizm — (Bix nar. dualis moasiitauit) ginocodcerka
Teopis, MO JOMyCcKae B OyJb-sIKill Tamy3i JiBa HE3ale)KHUX 1 HEIMiIOPSIIKOBAHUX OJHE OJHOMY
MOYaTKiB. Y OLITBII MIMPOKOMY CEHCI Ayajli3M — II¢ CIiBICHYBaHHS JIBOX Pi3HUX 1 TOTO)KHUX OJHE
OHOMY MPUHIIUIIIB.

VY cydacHiil topuandHii Hayni BCi AOCIIAHUKY (POPMATIBHO BU3HAIOTh ICHYBAHHS JIBOX cep
IpaBa — NPUBATHOTO 1 mybmiyHoro. J{o Toro x ykpaincekuil yuenuiit M. CiOG11bOB BUCIIOBUB JAyM-
Ky IO Te, III0 HOPMATUBHI 3acaly BU3HAHHS MOALUTY MPaBa HA MPUBATHE Ta IyOJIiYHE MICTATHCS
y KOHCTI/ITYL[II Ykpainu, 30kpema y CTaTTi 3 HArOJOIIYETHCS HA TOMY, IO JEOAHMHA, 1 JKUTTS 1
3;[0p013 s, 9ECTh 1 T1AHICTh, HEAOTOPKAHHICTD 1 Oe3IeKa BU3HAIOTHCS HAHBHIIOIO COIIaIbHOIO IiH-
HICTIO, @ TOJIOBHUM OOOB’SI3KOM JICP>KaBH, SIKa BiIIOBIAE 3a CBOIO TiSUTBHICTH ITEPE JIOAWHOIO, €
YTBEpUKEHHS 1 3a0e3meueHHs ii mpas i cBo6ox. Came mpaBsa i CBOOOIH JIFOMHU Ta TapaHTii BU3HA-
YaroTh 3MICT 1 CIIPSIMOBAHICTh AisTbHOCTI Aepxkasu [10].

B. CeniBaHOB TakoX 3a3Havae, 1m0 Oyab-sKi JIEMOKpATHUYHI TpaHC(hOpMAIiifHi mpouecu
y JIepKaBi, CydacHi MepeTBOPEHHS Y BITUYM3HIHIN IOPUINYHINA Haylll MalOTh 3a0e3medyBaru peati-
3a1lil0 OJHOTO 3 TOJIOBHUX MyONIYHUX 1HTEPECiB — BU3HAHHS JIIOAMHY, ii JKUTTA 1 300pOB’s, YecTi
1 TITHOCTI, HEAOTOPKAHHOCTI Ta OC3MEKH HAWBHUIIOO COLIATBHOO IIHHICTIO MUIIXOM 3aXHUCTY ii
IpaB Ta CBOOOJI, Y3rO/KEHHS SIK 3arallbHUX NMPHUBAaTHHUX 1HTEPECIB, TaK 1 MPUBATHUX Ta MyOIIid-
HUX I1HTEpeciB MK c000r0. SIKICHO HOBOIO METOK CYCIUJIBHOTO TOCTYNy YKpaiHW Ma€ CTaTH
He OesnocepeHe 01aro aepikaBH, a J0OPOo JUTsl KOXKHOT JIFOAHHU [9].

Teopis mominy mpaBa Ha MyOJiuyHE Ta NMPHBATHE € 0AraTOACIEKTHUM SIBUIIEM, SKE Mae
SIK TCOPETHUHY, TaK 1 MPAKTUUHY IiHHICTh. OJHOUACHO MpolseMa CIiBBiIHOIICHHS MPUBATHOTO
1 myOIiYHOrO MpaBa BaKIMBA TOMY, IO il PO3B’SI3aHHS J03BOJIUThH BUPIMINTH 3HAUHY KiJIBKICTh
aKTyaJbHUX MPAKTUYHUX MMUTAHb, 30KpEMa MOMIIMBUX MEX BTPYUaHHS JICP)KABU B €KOHOMIKY Ta
MPUBATHE KUTTS 0Ci0 Tomo. ChOromHi MpaBOBi CUCTEMH 0araThOX MUBLITI30BAHUX KpalH IPYHTY-
IOThCS Ha MPUHIMII TOALTY IpaBa Ha mpuBarHe 1 myOmigae. CBiTOBa IOpUANYHA HAyKa BHU3HAE
TTOJTLT ITpaBa Ha TPUBATHE 1 MyOIiyHEe IEBHOO MipOKO YMOBHO, aJie BoHOYAc sIK HeoOxiaue. [IpoTu-
CTaBIICHHS IyOIIYHUX 1 IPUBATHHUX 1HTEPECIB Y JePKaBHOMY PETYIIIOBaHHI IIPaBOBUMH 3aC00aMU
€ HETIPUITyCTUMHM, OCKUIBKH caMe MIISIXOM YIOPSAKYBaHHS ITyOJIi9HO-TIPABOBOTO PETYIIIOBAHHS
MIPUBATHOIIPABOBHX BiHOCHH MOKJIMBE JOCSTHEHHS ONTHUMAIBHOTO CIIBBiIHOIICHHS ITyONidHNIX
1 IpUBaTHUX IHTEPECIB.




ITPABO I CYCIII/IbCTBO Ne4/2018

BucHoBku. OTXe, ONTHMAIBHICTD CIIBBIIHOIIEHHS NMPUBATHOTO Ta MyOIIYHOTO Mpasa, 3
TOYKH 30Dy Jyani3my, MOJsTae y B3aEMO3B 13Ky Ta B3aEMO3aJIeKHOCTI, a TAKOK BCTAHOBIICHH] PiB-
HOBAaru Ta CIpaBeINBOTO OalaHCy MPUBATHOTO Ta IyOJIIYHOTO iHTEpEeCiB ATl JOCATHEHHS Cydac-
HUX 3aBJIaHb YKpaiHH.
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