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eMcTBO B Ykpaiti. To0To cdepa 3actocyBanns Konsenuii OOH mpo 1oroBopu MiXXKHapOIHOI Ky-
miBmi-npoaaxy ToBapis 1980 p. misa Ykpainu BuzHaueHa rmaBoto 1 niei KoHBeHIii 3 ypaxyBaHHIM
3pobneHOro YKpaiHoro 3acTepexeHHs npu parudikarii KonseHrrii.

Bucnosku. [l NpaBHIIbHOTO 3aCTOCYBAHHSA MDKHapOIHOTO JIOTOBOPY MpH peryIOBaHHI
TPUBATHAX BiTHOCHH 3 iHO3EMHHM €JICMEHTOM MAalOTh BPaxOBYBAaTHCS Taki MmoJokeHHs. Hacam-
Tepest Miciie MiXKHapOIHOTO TOTOBOPY y CHCTEMI HAI[IOHAIEHOTO 3aKOHO/IABCTBA, MOMEHT HAOYTTSI
YHHHOCTI MIDKHApOIHOTO JOTOBOPY IUI YKpaiHH, IOpHINYHA CHJIa MIXXHApPOIHOTO TOTOBOPY Ta
MEXI 3aCTOCYBaHHS Mi)KHElpOIIHOFO JIOTOBODY. BpaxoBytouw, 1mo € pi3Hi GOpMH HAaZaHHS 3rOIH
VYkpainu Ha 000B’SI3KOBICTh Ui HEI MIXXHAPOIHOTO JIOTOBOPY, MPOMOHYEMO II. 11 ct. 1 3akony
Yipainu «IIpo Ml)KHapO):[He MPUBATHE MPABOY» BUKIACTH Y Takiil peakuii: «Ml)l(HapO[[HI/II/I JIoro-
Bip — YMHHUI MIXXKHApOJHUI JOTOBip YKpaiHu, HaJaHHS 3r0AU Ha 000B’I3KOBICTh SIKOTO A YKpa-
THU BiIOYIOCS Y MOPSIZIKY, YCTAHOBICHOMY 3aKOHOJABCTBOM YKPaiHWU».
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HIACTABU BUHUKHEHHS, 3MIHU ABO IPUITMHEHHA
BAHKIBCBKHUX ITPABOBITHOCHUH

VY cydyacHiii Haylli OWBUTEHOTO MpaBa HEBHPIMICHUM 3aJHINA€THCS ITHTAHHS
CHIBBIJHOIICHHS TMOHITH «OaHKIBCHKUH MPaBOUYMH» Ta «OaHKIBChKA OTIeEparlis.
OO0’ exTHBHE TPaBO, IO peryiaroe chepy OaHKIBCHKUX BiTHOCHH, OTEPY€E TEPMIiHOM
«bOaHKIBChKa omepaltis», Ha BiJIMiHY BiJl HAYKOBIIIB, JUUISl SKHX XapaKTCPHUM € BXKH-
BaHHS TepMiHa «OaHKIBCHKUH MTPaBOYMHY. Y CTATTI pO3IIIAIOTHCS MUTAHHS, [IOB S
3aHi 3 0aHKIBCHKMMH IPaBOUYMHAMU SIK IOPUIMYHUMU (DaKTaMu, IO € MiACTaBaMU
BUHUKHEHHS, 3MiHH a00 MPUIMHEHHS OaHKIBCHKUX MPABOBIIHOCHH, aHANI3YIOThCA
BijtoMi Ki1acudikanii 6aHKiBCHKUX MPABOYMHIB Ta MPOIMOHYETHCS BIACHE PO3YMIHHA
CIIiBBITHOIICHHSI KaTeropiii «0aHKIBCHKHI IPABOYMHY» Ta «0aHKIBChKa OTIePaLlis.

Knrouosi cnosa: 30008 ’s3anns 6anKy, 6AHKIBCOKUL NPABOUUH, OAHKIBCHKA onepa-
yis, IopuouyHUl haxm, Kiacu@ikayis OAHKIBCLKUX NPABOUUHIS.
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Husinicmuka

B coBpeMeHHO#T HayKe MpaKaHCKOTO MPaBa HEPEIICHHBIM OCTASTCS BOIIPOC COOT-
HOILIEHUsI MOHATHI «OaHKOBCKask CAENKay U «OaHKOBCKas onepanus». OObeKTUBHOE
paBo, perynupyroiiee chepy 6aHKOBCKUX OTHOIICHHUH, ONIEPUPYET TEPMUHOM «OaH-
KOBCKasi OMEPaIus», B OTIIUYUE OT YUCHBIX, JJISI KOTOPHIX XapaKTEPHBIM €CTh YIIO-
TpebieHre TepMUHA «OaHKOBCKAs CAeKa». B crarhe paccMaTpUBAarOTCs BOMPOCHI,
CBSI3aHHBIC C TIPUYUHAMHU BO3SHUKHOBEHHS, H3MEHEHHUS U TPEKPAIICHHSI OAHKOBCKUX
MIPaBOOTHOIICHHN, aHATH3UPYIOTCS H3BECTHBIC KJIAaCCH(PHUKAIINU OAaHKOBCKUX CIEIOK
W TpeyiaraeTcsi coOCTBEHHOE NOHUMaHHE COOTHOINEHHS KaTeropuil «O0aHKOBCKas
ClIeTKa» U «OaHKOBCKAsl OTICPALIHs.

Kniwouegwvte cnosa: oosazamenvcmea 6anka, 6aHKOSCKULL coenka, OAHKOBCKAs one-
payusi, pUOUYecKull haxkm, Kiaccupurayus 6AHKOBCKUX COENOK.

In modern civil law science, the question of the relationship between the notions
“banking deal” and “banking transaction” remains unresolved. The law governing
the sphere of banking relations operates with the term “banking transaction”, in con-
trast to civil scientists, who use the term “banking deal”. The article discusses issues
related to the reasons for the emergence, alteration and termination of banking le-
gal relations, analyzes known classifications of banking transactions and suggests its
own understanding of the relationship between the categories of “banking deal” and
“banking transaction”.

Key words: bank commitment, banking transaction, banking operation, legal fact,
classification of bank transactions.

Beryn. [omy4datounch 10 mpolecy iHHOBaLiiHOT robanizauii B OaHKiBChKii cdepi, Ykpa-
{Ha (popMye CHOTOAIHI BIACHY 1HHOBAI[IMHY €KOHOMIKY, TPUMAIOYH KypC Ha €BPONEHChKI PEKOMEH-
Janii Ta HOpMU OaHKIBCHKOI IpakTuku. CBITOBAa €KOHOMIKa Ta BCi il MifACHCTEMH (OPMYIOTHCS
SIK KJTACTEPHO-MEPEKEB1 CTPYKTYPH 3 TOPU3OHTATBHUMH 3B’ SI3KaMU i 0COONMBUM THYYKHM MeXa-
HizMoM. OJTHaK B3a€EMOJIisi HOBUX CUCTEM 31 CTAPOIO MEHTAIILHICTIO, 10 3IUIIMIIACH Y CIIA/IOK Bijl
aZIMiHICTPaTHBHO-KOMAaHHOT CUCTEMH, (PaKTUIHO HIBEJIIOE PO3BUTOK LIUBUIICTUYHOT HAayKH. baHK,
BCTYNAIOUX Y Pi3HOMaHITHI MPAaBOBiAHOCHHH K MOCEPEIHHUK, JISKUTh y HEHTP] Oararbox Mepe-
KEBHUX CHCTEM, 30KpeMa IUIaTiXHOI, pO3paxyHKOBOi, KIIPUHTOBOI, JEMO3UTAPHOI, OaHKIBCHKOT,
(inaHCcOBO1, TpoOMIOBOi TOMIO. [IJIs MpaBHUKIB 3aBXIAM OyI0 3pO3yMUIHM, IO MPABOBIIHOCHUHH,
B TOMY YHCJII OaHKIBCHKi, HEPO3PHUBHO TOB’5I3aH1 1 B3aEMOIIOTH 3 €KOHOMIKOIO Ta BU3HAYAIOTHCS,
3 OJJHOTO OOKY, SIK CYCIUIBbHI BIIHOCHHHM, BPETYJIbOBaHI HOPMaMH Ipapa, a 3 1HIIOro — SIK BIJTHO-
CHHH, IO HEPO3PUBHO IOB’SI3aHi 13 MPABOM Ta € MOPIBHAHO CAMOCTIHHOIO CIEIU(IYHOO Mpa-
BOBOIO (hOPMOIO, sIKA Ma€ BIACHUH MPaBOBUH 3MiCT (IIpaBa i 00OB’SI3KM) i CBOIO MPaBOBY (Hop-
My, II0 BU3HAYAETHCS U KOYKHOTO OKPEMOTO IIPABOBITHOUICHHS BIATIOBITHOIO HOPMOIO IIpaBa
[1, c. 20-21]. 3ayBaxkuMmo, 1110 caMe MpaBoBa (opMa BiTHOCHH SIK JOCUTb CaMOCTiHA FOPUIHY-
Ha CYTHICTb, III0 Ma€ BJIACHUU 3MICT Y BUIVIAI MpaB Ta 000B’s3KiB, Ma€ 3HAYCHHA AJIS IOPUANY-
HOT Hayku. Xoua ii He MOXKeMO po3risaaTH 0e3 ypaxyBaHHA €KOHOMIuHOi cyTi. [{uHamika OaH-
KIBCBKMX MPaBOBIAHOCHH 0a3yeThCs HA IOPUANYHO-(PAKTHUYHHMX TMiACTaBaX, TOOTO BiIMOBIIHUX
(hakTax peasnbHOI AIUNCHOCTI, 3 ICHYBaHHSAM SIKUX IPAaBOBI HOPMU IOB’SI3yIOTh BUHUKHEHHSI, 3MiHY
a00 MPUITMHEHHA BiAMOBIAHUX TpaB Ta 000B’sI3KiB cy0’€KTiB TaKUX BiIHOCHH. OTXe, MiJICTaBOIO
JU1s OyIb-IKOTO OaHKiBCHKOTO ITPABOBITHOIICHHS € IOPUINYHI (haKTH.

IMocTanoBka 3aBaanHsA. MeTOIO CTATTI € aHaNi3 BiJoMuX Kiacudikamiii 6aHKiBCHKUX Tpa-
BOUYHMHIB 5K IOPUIUYHUX (DaKTiB, a TAKOXK JTOCIiPKEHHS CITiBBITHOIICHHS KaTeropiii «0aHKiBChKHMA
MIPaBOYMHY 1 «OaHKIBChKA OTepallis JUIs iX CHCTeMaTH3aIlii.

Pe3yabraTn nocaimkenHs. Sk BiJioMo, 3aCHOBHHKOM BUCHHS PO FOPHIUYHI (PaKTH BBaXKa-
erbes @ K. Caginpi. [1ix uM TepMiHOM BiH MPOMIOHYBAB PO3YMITH IMOII1, 3 IKUMH OB’ 3y€EThCS
oYaTok abo MPUITUHEHHS MPaBOBIAHOIICHHS. Tak, IOpUINIHEM (PAaKTOM BBaXKAETHCS 0OCTaBUHA,
3 SIKOK0 HOpMa 3aKOHY TIOB’SI3y€ MPaBOBI HACTIJKHA Y BUDVISJI HE TITBKM BUHUKHEHHS a00 MpH-
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MUHEHHS, a TAKOXX 3MiHU MpaBOBiAHOCHH. ToMy CydacHa mpaBoBa HayKa, KJIACH(IKyIOUH FOpHU-
JU4HI (DaKTH 32 IOPUAVMYHUMU HACIiJIKAMU, MOAUISE X HAa MPAaBOBCTAHOBIIOBAJIbHI, IIPABO3MIiHHI
Ta MPaBOIPUIIMHIOBAIbHI. BapTo 3poOUTH HEBENMKY peMapKy, Ha sIKy CBOTO 4acy 3BE€pTaB yBary
10.C. I'ambapoB: ipaBa He € pealbHIMHU PEYaMU, sIKi BAHUKAIOTh, SMIHIOIOTHCS Ta IPUITHHSIOTHCS.
[IpaBo — 11e TiJBKY ysiBa a00 aOCTpaKIIis, ska Ma€ He OjlHe Cy0’€KTHBHE 3HAUCHHSI, TOMY HE MOXKe-
MO TOBOPHUTH PO 3aCTOCYBAHHS A0 HUX B 00’ €KTHBHOMY 3HAYCHHI TAKHUX MOHSATD, SIK «BUHUKHEH-
HS», «3MiHa» a00 «IpUIHMHEHHD. [IpaB sk caMOCTIHHUX pedel He iCHYe, IPOTe iCHYIOTh JIFOIH,
SKi MaroTh IpaBa. BiAmoBinHoO, sIK He iCHye MOPOKiB a0 XBOPOO, ane iCHyIOTh MOpoUHi a0 XBOPi
aromu [2, ¢. 643]. Koau npaBHUKH 3aCTOCOBYIOTH TEPMiHOJIOTiI0 BUHUKHEHHSI, 3MiHH a00 MPHITH-
HEHHS TpaB, 1€ 03HAYAE, 1110 HAEThCS MPO TaKi peaybHi (PaKTH, 3 IKUMHU 3aKOH (00’ €KTUBHUIM mpa-
BOMOPSIIOK) NOEAHYE B KOXKHOMY KOHKPETHOMY BUIIAJIKY yABY PO BUHUKHEHHS, 3MiHYy a0 mpH-
nuHeHHs npas. [Ipu npoMy Taki (pakTH Ta OB’ s3aHi 3 HUIMU IIPABOBI HACTIIKA HE MAIOTh IIPSIMOTO
MIPUIHHHO-HACIIIKOBOTO 3B’ 3Ky, TOMY III0 MK HUIMH HasIBHI HOPMH TIpaBa, TOOTO IeH 3B SI30K €
OIocCepeIKOBAaHUM. [HaKIIIe KaKydH, IOpHIUYHI (aKTH € mijcTaBaMu JIs FOPUIMYHUX HACIIIKIB,
nependadeHuX HOpMaMH TpaBa.

3arajom mpaBOBi HACTIJIKKA B PeaIbHOMY JKUTTI MOB’sI3aH1 HE 3 OIHUM, a 3 HU3KOIO (haKTiB,
AKi Bi1OyBalOTHCS MPOTSITOM MEBHOTO yacy. JJist JOCATHEHHS IOpUIMYHOTO eeKTy, mependadeHoro
00’ €KTHBHUM IPABOIOPSIKOM, HEOOX1aHO, 00 Oynu Bei ropuauuHi ¢paktu. CyKynHIiCTh (DakTiB,
SIKI BUKJTMKAIOTh FOPUJIUYHI HACIIJIKY, BBAXKAETHCS CKJIA/IOM MPpaBoOBiIHOIICHHS. [IpaBoBi HaciI-
KM Ta ($aKTH, 1o IX TOPOAKYIOTh, PO3KPHBAIOTH MPUPOAY NMPABOBITHOLICHHS Ta Cy0’€KTHUBHOTO
npaBa. O0’€KTHBHE TPABO PO3KPUBAE TLIBKH IOPUIMYHI HACHIAKH (DaKTIB, IKi iCHYIOTH OKPEMO
BiJ mpaBa. Ko (hakTH po3rIIIaTH dYepe3 MPU3My 00’ €KTHBHOTO TIpaBa, TO BOHU CIYTYIOTH ITiJ-
CTaBaMH JI1 HACTAHHS BIAIOBIJHUX PABOBHX HACIIJKIB, IepeadadeHux npaBoM. ToMy He BapTo
OyKBAJIBHO TIYMA4HTH, IO IOPUIUYHI (aKTH MOPOKYIOTh, 3MIHIOIOTh Ta IIPUITHHSIOTH TIPaBOBiJI-
HocuHH. Cuia, 10 TOPOJKYE MPABOB1 HACIIAKH, MICTUThCS HE y (hakTaX, a B 00’ €KTUBHOMY ITPaBi.

Tak, 3a 7OroBopoM IIpo OaHKIBCHKUIT paxyHOK, OaHK 3000B’SI3yETHCS IPUIMATH 1 3apaxoBy-
BaTU Ha PaxyHOK, BIAKPUTHUIN KII€HTOBI (BOMOAIIBIIEB] PAXyHKY ), TPOIIOBI KOILITH, IO oMy Haj-
XOJIITh, BUKOHYBATH PO3MOPSIKEHHS KIII€EHTA MPO IepepaxyBaHHA 1 BUIA4y BiAMOBITHUX CyM i3
pPaxyHKy Ta IMpOBEAEHHS 1HIIMX omnepauiid 3a paxyHkoM (cT. 1066 LluBinbHOrO Kojekcy YkpaiHu
(mami — LIK Ykpainu))!, T06T0 06’ €KTHBHE NPaBO BH3HAYAE MPHUHATTS, 3apaxyBaHHs;, BAKOHAHHS
PO3MOPSIIKEHb KIIIE€HTa Ta IHII Omepalii K MpaBOMIpHi [ii, sIKi HEOOXiAHO BUKOHYBaTH OaHKY
JUIA HACTaHHS MEBHUX IOPUINYHUX HACTIAKIB. YKa3aHe yMOXJIMBIIIOE 3pOOUTH BUCHOBOK, 110 OaH-
KIBCBKI OTepallii € OpUINIHHUMHA (haKTaMH.

TpamuuiiiHo ropuIuYdHI (HaKTH MOTUISIOTECA Ha FOPUANYHI mofii Ta ropuandsi aii. Cepen
MPaBOMIPHUX IOPUIWYHUX i YibHE MicCIle 3aiMalOTh MPaBovYMHU. /10 HeMpaBOMIpHHX il Halle-
Karh JeMKTH. JlormMa mpaBa MiCTHTB IOJIOKEHHS, 3T1THO 3 SKHM BiJIMiHHICTh IOPUINYHUAX TOMIH
BiJI FOPHMYHUX Jiii BU3HAYAETHCS 32 KpuTepieM Boumi®. [IpaBoMipHi Ta HermpaBOMIpHi [il, sIK IPOsB

! Takox mpo 1e cBiguarh: 4. 1 cr. 1068 1K Vkpainu: Gank 3000B’si3aHuM 3iHCHIOBATH I KJIi€HTa Orepa-
uii, nepenbaveHi 1t paXyHKiB [IbOrO BHY 3aKOHOM, OaHKIBCBKMMH NPaBHIaMH Ta 3BUYAsSMHU JIJIOBOrO 000POTY, SKILO
iHIIIE HE BCTAHOBIICHO JOTOBOPOM OaHKIBCHKOTO paxyHKy abo 9. 4 mi€i camoi crarTi — KIEHT 3000B’s13aHUI BHECTH
IUIaTy 3a BUKOHAHHS OAHKOM oIlepaliil 3a paXyHKOM KIII€HTA, SIKIIO L€ BCTAHOBJICHO AOroBopoM; cT. 1067 4. 2: OaHk
HE Ma€ TpaBa BiJIMOBUTH Yy BIJIKPUTTI PaxyHKY, 3MiHCHEHHS BiINOBIAHUX OMepaiiil 3a SKUM MepeadadeHo 3aKOHOM,
YCTaHOBYMMH JJOKyMEHTaMH OaHKy Ta HaJaHOO HOMY JIII[EH31€10, KPiM BUIAJKIB, KOJIM OaHK HE Ma€ MOXIIMBOCTI TIpPH-
WHATH Ha OaHKIBChKE OOCIYyroByBaHHS abo0 SKIIO Taka BiMOBA JIOMYCKAETHCS 3aKOHOM YK OaHKIBCHKUMH MpPaBHIAMU;
. 2 4. 2 ct. 1075 —y pasi BiiICYyTHOCTI omnepariiif 3a UM paxyHKOM IIPOTSTOM POKY, SIKIIO iHIIIe He BCTAHOBJIEHO J0T0BO-
poM; 4. 4 — GaHK MOXKE BIZIMOBHUTHCS BiJl IOTOBOPY OaHKIBCHKOTO PaXyHKY Ta 3aKPUTH PaXyHOK KJII€EHTA Y Pa3i BiICYTHOCTI
orepaliil 3a paxyHKOM KJIIEHTA IPOTATOM TPHOX POKIB MiAPAL Ta BiICYTHOCTI 3aJIUIIKY I'POIIOBUX KOLITIB Ha L[bOMY pa-
XyHKY; 4. | ¢T. 1076 — 0aHK rapaHTye TAEMHHUIIIO OAHKIBCHKOTO PaxyHKY, OTepalliif 3a paXyHKOM 1 BiIOMOCTEH [po KITi€HTa
(BizoMocTi po omepatlii Ta paxyHKH MOXyYTb OyTH HaJjaHi TUIbKM CaMHUM KilieHTaM a0o TXHIM IMpeJCcTaBHUKAM i T. I1.).

2 TIpote ci1ix 3ayBaXkKUTH, O HE3AJICHKHHHA BiZl BOJI JTIOAUHHU FOPUIMIHUI GaKT — OIS — BiAPI3HAETHCS Bi TAKOTO
FOPUANYHOTO (DAKTY, SIK Jisl, HE BiJCYTHICTIO 3B’SI3KY 3 BOJICIO JIFOMMHU (3B’S30K i3 BOJICIO JFOMUHU MOXKe OyTH pUTaMaH-
HU 1 TOJIi5IM), a TOMY, 1110 BOJIsl HE Ma€ sl OJiT FopuAnYHOro 3Ha4eHHs. Harpukian, GakT HapopkeHHs € MoJIi€r0, He3Ba-
JKAIOYH Ha Te, 3’sIBHJIACS TUTHHA Ha CBIT 3a JOMOMOTOIO OIIEPaTUBHOTO BTPYYaHHS JIiKapiB — KECapeBOro PO3THHY (3B’ 30K
i3 BOJICIO JIIOJMHHU) — YU MPUPOIHHUX MOJIOTiB. BoneBusiBieHHs JtonuHN a0o 11 Aii 11 MpaBa MaroTh BEJIHMKE 3HAUCHHSI.
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BOJIi JIIOIMHHY, € TOJIOBHOIO MiJICTaBOIO JJISl MPABOBUX HACHIJIKIB, 110 BCTAHOBIIOKOTHCS 00’ €KTHB-
HUM MpaBoM. Pi3HUIIS moJisirae TUTBKK Y BiTHOLIEHHI 00’ €KTUBHOTO MPAaBOMOPSIKY 10 TAaKUX JiH.

JlocuiKeHHSIM TTPaBOMIPHUX IOPUANYHUX Tl — MPAaBOYMHIB — SIK MIICTaB JUIsi OAaHKIBCHKUX
MPaBOBITHOCHH 3aliMaBcs cydacHui yueHuit [.A. be3kayOuii, 3anponoHyBaBIIH 1X Kiacu)ikailito
[3]. Ciix 3a3HAYUTH, 10 B HAYKOBO-AOCIITHUIILKOMY PO3YMIHHI KJIacH(iKaIlisl € TPUHOMOM, KU
JIO3BOJISIE TIOBHICTIO PO3KPHUTH MOHSTTS MUISIXOM MOJLUTY HOTO 00CSTY Ha TPYIIH 3aJI€KHO BiJ iCTOT-
HUX 03HAK, [0 BXOMATH JIO 3MICTY IBOTO MOHSTTS. KoykHa 03HaKa HA3UBAETHLCS MiJICTABOO KIIACH-
¢ikarii. [IpapunbHe 0OpaHHS MiICTaBH IS MOALTY MPEeaMeTa JOCIKSHHS Ma€ iICTOTHE 3HAYCHHS
JUIs1 00’ €KTUBHOTO Ta BCEOIYHOTO HOT0 pO3yMiHHS.

Tak, me Ha mouarky XX CT. BiJoOMi IIUBUIICTH HpPONOHYBAIU CBOI kiacudikamii OaHKiB-
CHKHX IPABOYMHIB, 30KkpeMa M.M. ATapKoB CHCTEMAaTH3yBaB OCTAaHHI, PO3IISIAI0YH SIK ITiJICTABY
JUTS KJTacU(ikallil BAKOHAHHS 0aHKOM €eKOHOMIYHHMX (QYHKIIN. Y 3B’A3Ky 3 TAKHM ITiIX0ZI0M OaHKiB-
CBKi IIPAaBOYMHH PO3MOAUIIIINCS Ha: aKTUBHI onepaii (HaJaHHs TMO3UK IS 3MiHCHEHHS KPeIUTY-
BaHHS, 00JIIK BEKCEJiB), TACHBHI omeparlil (OTpUMaHHS MO3UK Ta OaHKIBCHKHMX BKJIAJIB), ONepartii
31 CIIpUSTHHS TUTATKHOMY 00iry (0aHKIBCBhKI paxXyHKH) Ta 1HIII oniepartii. 3raJlanuii ydeHUid BBaKaB
TaKy KJIacudikaito HalOUIbII JOLIIBHOIO Ta TAKOIO, IO BiJANOBIgae Mpupoai npeamera [4, c. 51].

I®. lllepuieHeBHNY TaKoX MPOBOANUB CUCTEMAaTH3AIlI0 OAaHKIBCHKUX OIEpAIlii, TOCIiIKY-
F0YH MPUPOJY PO3PaXyHKOBHUX onepaliif. OcTaTOuHUM pe3ybTaToOM MPOBEACHOT poOOTH OyIo Te,
IO BECh CIICKTP MOCHYT, sIKi HaJJABaJINCs KPETUTHUMH YCTAaHOBaMU, OyB PO3IiICHHIA HA JTBI BEIHKI
TPYIU — aKTHBHI Ta MACHUBHI MPaBOYMHU — Ta ONHY HE3HAYHY TPYILy, A0 SKOi YBIHILIM omeparii
0aHKiB, IO 3MIHCHIOIOTHCS HIMU 32 JOPYYSHHSM KIIIEHTIB U OTalIeHHs 3000B’13aHb, CTATHEH-
HS 32 JJOKYMEHTaMH BIIMTOBITHAX CyM, Ta JiesKi iHmn. Jlo akTuBHEX, Ha AyMKy [.®. [llepmeHeru-
Ya, BAPTO BIJTHECTH MPABOYMHU, HACIIIKOM SIKUX € HAOyTTs OAHKOM IpaB Ha TPOIIOBI CYMH, a JI0
MACUBHUX, HABIIAKH, — IPABOYMHH, SIKi TOPOHKYIOTH 000B’ 30K OaHKY CIUTATUTH BiMOBIIHI CYMH.
TpeTst, «oco0imBay, KaTeropis omneparliii — onepariii 3a 1opy4eHsasM [5, c. 465-466].

VY 1927 p. Buiita y cBiT kHura «CrcTemMa pajJsiHCHKOTO TOPTOBOTO IpaBa» Mpodecopa
B.M. TopnoHa, ska Oyna nmepepoOieHa Ta TOMOBHEHA IICIs CMEPTi aBTOpa HU3KOKO BiJIOMUX IH-
BiTicTIB, 30kpeMa M.B. Topaonom-curom, C.H. Jlanakodowm, S.1I. Panonoprom Ta B.I. CepeOpos-
cekuM. Jlns cucremaru3anii OaHKIBChKI MPaBOYMHU OyJaM PO3IMOIUIEHI BUEHUMH Ha TPU TPYIH,
a MiJICTaBoro I Kiacu(ikaiiii OyB oOpaHuil mpaBOBHU cTaTyc OaHKY T Yac yKIaeHHS KOHKPET-
HOTO MPaBOYHMHY: OaHK € KPEIUTOPOM (aKTHBHI MPABOYMHU) a00 OOpP>KHUKOM (TTACHBHI TPaBOYH-
HH), a00 OOPKHHUKOM 1 KPETUTOPOM OJTHOYACHO (KOMICiiHI IPaBOYMHHM Ta MPABOYHHU 32 JIOPyUECH-
HM) [6, ¢. 156-157].

MOXIHBO TPOJOBKYBAaTH HABOIUTH MPHUKJIAAN CHCTEMAaTH3aIlil 0aHKIBCHKHUX MPAaBOYMHIB,
OJIHAK yCi BOHU MalOTh CHIJIbHUNA aCIEKT: aKMuUGHi ma nacusHi onepayii € Kuo4osumu epynamu
6 maxitl kracughixayii, MO CBITYUTH MPO yCTANEHICTh MOIVIIIB y IIbOMY MUTaHHI MPOTATOM MEB-
HOTO TMEPIOfy.

o peui, npencrasiena . A. be3knyoum knacudikaiiis BUAIAE MICTh FPyN OaHKIBCHKUX Tpa-
BOUHHIB, sIKi yTBOPEHI BIAMOBIIHO J0 MPOBEICHHS OCHOBHHX OaHKIBCHKHX OIEpaIliii JJIs 33710BO-
NeHHsT QiHAHCOBHX IMOCITYT KJIi€HTIB. Hampukiazn, ydeHuid 10 Tepiiol rpyu 3apaxoBye «IIpaBo-
YUHH, 0 PETYJIIOITh BIAHOCWHY 3 HaJaHHSA (PIHAHCOBHX MOCIHYT i3 3aCTOCYBaHHSM OCHOBHHUX
MacUBHUX OAHKIBCHKHUX oOreparliid (BiJTHOCHUHH, OB’ A3aHi 3 0aHKIBCbKMMH BKJIaJIaMH, BIIKPUTTSIM
Ta BEJICHHSAM IOTOYHMX PaxyHKiB ToOmo)». Jlo miel rpynu BiH BKIIOYa€, HAIPUKIAM: TOTOBIp OaH-
KiBCBKOTO BKJIQAy (IEMO3UTY), JOTOBip OAHKIBCHKOTO PAXyHKY; JOTOBIp KyMiBIi-IPOAAXY YEKiB
Ta IHIKUX 000POTHUX IJIATIKHUX IHCTPYMEHTIB; JOTOBip €KBaPUHTY; IOTOBIp PO BCTAHOBJICHHS
KOPECIOHACHTCHKUX BiIHOCHH; OIHOCTOPOHHIN MPaBOUMH 1100 eMicii I[IHHUX MarnepiB OaHKy Ta
imi. Jlo apyrol rpymu HalleXaTh «IIPaBOYHHU, IO PETYIIOIOTH BIIHOCHHU 3 HaJaHHS (iHAHCO-
BHX IOCITYT 13 3aCTOCYBaHHIM OCHOBHUX aKTHBHHUX OaHKIBCHKUX OIepalliii (BiTHOCHHH, OB’ A3aHi
3 PO3MIMIEHHSAM KOMITiB)». OCHOBHUMH MPABOYMHAMH, IO BXOAATH N0 i€l TPYIH, € KPSIUTHUHA
JIOTOBIp, JOTOBIp MiXKOaHKIBCHKOTO KPEAMTYBAaHHS. TPETIO TPYITy CTaHOBIATH «IPAaBOYHHH, IO
3a0e3Meuyr0Th BUKOHAHHSI IEBHUX TPOLIOBUX 3000B’13aHb IMiJl Yac 3/IIHCHCHHS aKTHBHHX 1 TTACHB-
HUX 0aHKIBCHKMX OIEpaIliif (JIOTOBip MOPYKH, TOTOBIp 3aCTAaBH, TapaHTist TOIO)». UeTBepTa rpyna
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MIPEACTaBICHA «IIPABOYMHAMH, NTOB’I3aHIUMH 3 HAJIAHHIM HOCIYT Y cepi 00iry HiHHUX Mmanepisy.
[T’sita rpyna BKIIIOYAE «IIPABOYHMHU, IO PErYIIOIOTh HAJaHHSI OAHKOM JOBIPYHMX MOCIYI», a IIO-
CTa — «IIPaBOYMHM, LI0 3a0€3MeUyIOTh HaJlaHH OaHKOM MOCEPEIHULIBKUX, areHTCHbKUX, KOHCYIb-
TaTHBHHX, IHPOPMAIIHHUX MOCTYT TOIO» [3, c. 57-58]. Biarak cydacHHil HayKOBELb PO3IIHUPUB
KJIaCH(IKaI[iF0 TOPEBOTIOIIHUX IIUBUIICTIB.

Ha mepimii momisiy MoXke CKIIACTHCS BPAXKSHHS, 1110 MO OaHKIBCHKUX TPABOYMHIB Ha aK-
THUBHI Ta ACHBHI Mae OyXTanTepChKHUM 3MICT, TOMY IO BiATIOBiIHI OaHKIBCHKI omeparii BimoOpa-
JKAIOThCSI B aKTHBI abo0 macuBi OanaHcy OaHky. OmgHak OiNbIIiCTh OAaHKIBCBKHX OIEpariil Bimo-
OpakaroTbecsl y MacuBi W y akTuBi OanmaHcy ogHouacHo. Hampukian, micis OTpUMAaHHS IIATEXy
3a TOPYUYEHHAM KIli€eHTa OaHK 301IbIIIy€e B aKTUBI JeO0ETOBUI 3aIMIIIOK HA CBOEMY KOPECIIOHIEHT-
CHKOMY PaxyHKY Ta, 3a IPaBHJIAMU TOIBIHHOTO 3aIKCy, B TACUBI 30UIBIIYE KPESAUTOBUH 3aTHIIOK
Ha paxyHKy KiieHra [7].

KpuTukaMu TakoX TMiAKPECIIOBAIOCh, 110 CKOHOMIYHA (YHKIisA OaHKy, SAK ITiJICTa-
Ba s kiacugikaiii 0aHKIBCBKUX MPaBOYMHIB (3anmpornoHoBaHa M.M. ArapkoBUM), HE MOXE
3aCTOCOBYBATHCS 10 MPaBOBUX AOCITIKEeHb. [IpoTe 3ramanuii HaykoBels Oe3mocepeaHp0 BBa-
*aB OamaHCOBHH MPUHITAI Kiacuikanii He3aJ0BIIFHUM 1 3ayBa)KyBaB, 10 TEPMiHN «AKTUBHHUH
IpaBOYMH» a00 «MAaCHBHMH NpaBOYMH» € jnuile yMoBHMMH [4, c. 52]. MlilicHo, y Oyxranrep-
ChKOMY OOJIIKY HOHSITTS «aKTHBHa» a00 «IIACHBHA» 3aCTOCOBYIOTHCS TUIBKHU ISl OTIEpalii, a He
JUISl TPaBOYMHIB. Y OaHKIBCHKilM MPAKTHUI[I AKTUBHUMH Ha3WBAIOTKLCS Ti Omnepariii, 3a SKUMu O0aH-
KH BiTIYXYIOTh MallHO, IO 3HAXOIAUTHCS Y HAX B PO3MOPSIIKCHHI, 8 TACHBHUMH — Ti, 32 SIKUMH
0aHKH MPUHMAIOTh Ha ceOe 3000B’s13aHHs. YKa3aHi O3HAKH ONlEepaliil TOETHYBATUCT HE MOXKYTh.
Hampuknan, konu 6aHK OTPUMYE TUTATIK 32 TOPYYCHHSM KIII€HTA, TO BiH MPOBOAMUTD BiIMOBIIHY
OyXraJTepChKy OIepallifo, 30UIbIIYIOUN 3AIHIIOK Ha paxyHKY, i CTa€ 3000B’I3aHUM Tiepe]] KiTi-
€HTOM, IIPH IIbOMY MaiHO HE BiIIyKyeTbcsa. Buxonsdn 3 moeqHanHs OyXralaTepchbKUX Ta IOpH-
JUYHHUX CKJIAJIHUKIB MPOIIECY, HAYKOBIlI OJHOYACHO BUKOPHCTOBYIOTh OOMJIBA TEPMiHU — «IIpa-
BOYHMH» Ta «OIepalis» — 00 NPOBeAeHH Kiacudikamii. ToMy moctae mUTaHHS, YU MOXKIIMBO
BB)KATH TaKi MOHSITTA OIHOTOPSAKOBUMU.

ILA. BeskiyOuii, IOCHIIKYyIOUM CIHIiBBiAHOIIEHHS MOHATh «OaHKIBCHKHI MPaBOUYMH» Ta
«OaHKIBChKa OIepaLis», IPUXOIUTh O BUCHOBKY, 1110 OaHKIBCHKOIO OIIEpALi€l0 € MPaBOMipHa i,
10 30IHCHIOETHCS. OAHKOM 32 YMOB OJIEp KaHHsI JTIIIEH311 Ta JOTPUMaHHS IIPABOBOTO PEIKIMY, STKUI
CKJIAJIAEThCS 3 KOMIUICKCY FOPUAMYHO-TEXHIYHUX 3ac00iB, nmependadyeHnx HamioHaisHUM OaHKOM
VYkpaiHu, Ha MiJICTaBl MPaBOUYMHY a0 PINICHHS Cydy, TOOTO BiH po3misaae OaHKIBCHKY OIEPallito
«IK NnesHull pe3yibmam BYMHEHOTO OaHKOM 3a JIOPYUYCHHSIM KIieHTa abo 3 iHIlliaTHBH CaMOTO
0aHKy 6i0n06i0H020 NPasoyuHy», a TOIIOBHUM KPHUTEpieM Kiacudikailii 6aHKiBCHKHX MTPaBOYNHIB
BiH BBAXKAE «PDYHKYIOHANBHI, IOPUOUUHO-MEXHIUHI (FOpUuOUdHO-parkmuuni) 0ii 6auKy, cnpamosami
Ha 3a0080nenns Qinancosux nociye knienmis» 3, c. 74]. Ha nymMKy BYeHOTO, pe3yabTarT BiAMOBi-
HOro 6aHKiBCHKOIO MPaBOYMHY — OMepalis — € MiACTaBowo uid Kiacu@ikalii TaKUX NpaBOYHHIB,
TOOTO omeparis, 3 sIKOI0 3aKOH ITOB’S3y€ HACTAHHS MEBHUX IOPUIMYHHUX HACTIMKIB, € ITiJCTaBOIO
TSl OaHKIBCHKUX MPaBOYMHIB. TYT MPOCITIIKOBYETHCS TIEBHA HESCHICTh: BU3HAYECHHS MiCTHTB JIO-
riuay momuiky definitio per idem (BH3Ha4YeHHS Yepe3 T€ came).

SAxmio moBepHyTHCS 10 Kiacu(ikallii 0aHKIBChKUX NMPaBOYHHIB, 3ariponoHoBaHol [.A. be3-
KIIyOUM, TO TYT BUHUKAIOTh TAKOXX MUTaHHs. Tak, onepariii, 1o yBifIIUIM sIK MiJicTaBa 10 YeTBEPTOi
rpynu GaHKIBCBKUX NPABOYMHIB 1 OB sI3aHI 3 HAJAHHAM NOCIYT y cdepi 00iry IiHHUX manepis,
MOXYTb 3A1HCHIOBATH HE TiNbKY OAHKH, a i TOProBLi HIHHUMU HanepaMu. AGO 04eBUIHUM € (aKT,
110 rapaHTito, 3rizHo 3i c¢T. 560 LUK Ykpainu, Moxke BUaTu He TUIbkH OaHK, a ¥ iHIa (iHnaHcoBa
yCTaHOBa (CTpaxoBa oprasizauis). Y1 MOkeMO MU OHO3HAYHO CTBEPAXKYBATH, L0 TaKi MpaBOYH-
HHM € caMe «OaHKiBCEKMMK»? HareBHo, Hi.

Takox BUHHKA€ TTUTAHHS, IO SKOT IPYIH MIPABOYMHIB CJIiJ BIITHECTH CTBOPEHHS Pi3HUX (o-
HJIIB, SIKi (DOPMYIOThCS JIJIsl TAPAHTYBAHHS 33JI0BOJICHHS (D iHAHCOBUX IMOCIYT KIIiEHTIB? 3a3HavYeHi
FOPUIMYHI i1 € TPaBOYWHAMH Ta IMiJICTABaMH IUBIJILHUX MTPABOBITHOCHH, OB’ 3aHUX 13 BUKOHAH-
HsM OaHKOM CBOIX OOOB’SI3KiB, sIKi BCTAHOBJICHI 00’€KTUBHUM IpaBoM. OTke, MPaBOUMHH, SKi
Oynu kiacudikoBaHi, 00’ €KTHBHO HE € 0aHKIBCHKUMHU, IPHHAKMHI HE BCI 3 HUX.
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Husinicmuka

OcTaHHIMU POKaMH B HalliOHAJIbHOMY 3aKOHOAABCTBI BUKOPUCTOBYIOTHCS MiAXOAH, XapakK-
TEpHI ISl €BPONEHChKOro OaHKiBCHKOTO MpaBa. ToMy, MOXJIKBO, BiANOBiAb JIEKUTh Y TJIOLIMHI
00’ €KTHBHOTO MpaBa. 3rigHo i3 3akoHoM Ykpainu «[Ipo 6aHku i 0aHKIBCHKY HisTIbHICTHY, OaHK Ma€e
MpaBo HaJaBaTh OAHKIBCHKI MOCIYTH, 1HIN (DiHAHCOBI MOCIYTH (KpiM MOCHYT Y cepi cTpaxyBaH-
Hs1), @ TAKOXK 3M1MCHIOBATH 1HIIY JiSUTbHICTB. [Ipy IbOMY 3aKOHO/IABEIh YITKO BKa3aB, 10 OaHK Ma€
MIPaBO pealli3oBYBaTH Oy0b-sKi npasouunu, HeOOXiTHI JUI 3MiHCHEHHS OaHKIBCHKOT AisUTbHOCTI [§].

BaxxnuBuM € Toii pakt, mo Ha mijacTaBi OaHKIBCBHKOT JIIIIEH31T TITbKKM OaHK MOXe HaJaBaTH
suKatouHO bankiecoki nocayzu. A (piHaHCOBI MOCTYTH MOXYTh HaJaBaTHCS, KpiM OaHKIB, TAKOX
IHIIUMHU cy0’€KTaMM IIpaBa, SIKIO0 BOHU YIPABOMOUCHI BiINOBIIHUMHU OpraHaMH Ha 3/iHCHEHHS
Takoi JisUTBHOCTI. 3a3HaueHe MpsiMo mependaueHo 3akoHOM Ykpainu «lIpo ¢inancoBi mocmyru
Ta pUHKU (iHAHCOBUX MOCTYr». BiaTak OaHKIBCBHKi MOCIYTH € TUM BHIOM MOCIYT, sIKi HEOOXi]-
HO JIOCII/KYBATH JUIsl MPOBEACHHS NMPaBUIbHOT Kiacuikailii 0aHKiBCbKUX MPaBOYHHIB. 3T1THO 13
3aKOHOM, JI0 OAHKIBCHKUX NOCAy2 HAIEKATh TaKi TPYIH BiTHOCHH:

1. 3ayydeHHs y BKJIaIH (JICTIO3UTH) KOIITIB Ta OAHKIBCHKUX METAJIB BiJ HECOOMEXKEHOTO
KoJIa FOpUINYHHEX 1 Pi3UUHUX 0CiO.

2. BinkputTs Ta BeIeHHS IOTOYHHX (KOPECTIOHICHTCHKUX ) PaXyHKiB KIIIEHTIB, Y TOMY YHCIIi
y 0aHKIBCBKHX METaJax, Ta paxyHKiB YMOBHOTO 30epiraHHs (ecKpoy).

3. Po3mileHHs 3aMydeHuX y BKIAM (JCTO3UTH), Y TOMY YHCII Ha MOTOYHI paxyHKH, KO-
mTiB Ta GAHKIBCHKMX METAaJIiB BiJl CBOTO iIMEHi, Ha BIIaCHUX YMOBAX Ta Ha BIACHUN PU3HK.

OT1xe, 0aHKIBCBKY NisJIbHICTh MOXIJIMBO YMOBHO PO3JUIMTH Ha JBI BEJIMKI IPyNu: mepiia
rpymna BKIIIOYa€e B OaHKIBCHKY JISUTBHICTH (DIHAHCOBI MOCIYTH, & Ipyra — Ty MisIbHICTb, KA 3aJIH-
IIMJIACh 11032 MeXaMu (QiHaHCOBUX MOCIyT. OCTaHHI HaTalOThCA (HiHAHCOBUMH YCTaHOBAMH, SIKH-
MH MOXXYTh OyTH HE TiJIbKW OaHKH, a ¥ iHII YIOBHOBa)KEHI Ha IIe CYy0’€KTH, 1 BKIIFOUAIOTh OaH-
KiBChbKi mociyru. [linkpecnumo, 1mo, kpiM 0aHKy, OaHKIBCHKI IMOCIYTH HE MOYKE HaJlaBaTH 1HIIHHA
Cy0’€KT.

Binrak pooosum nousmmsam € «ghinancosi nociayeuy, a uo08umM — «OAHKIBCHKI NOCTY2UY,
CHPAMOGAHI HA 3aNy4eHHs 6KAA0I8, BIOKPUMM MA 8€0EHHs PAXYHKIB, d MAKOJC HA PO3MilyeHHs
3anyueHux 6xnaodig. J\Jis BUHUKHEHHs, 3MiHM a00 MPUIIMHEHHS TaKUX BIAHOCHUH OaHK MOXe pe-
aITi30ByBaTH OyIb-sKi mpaBounHH. OTKE, MPABOYHMHH, IO BUYMHSIIOTHCS IJIS 3AJTyYCHHS BKIAIIB,
BIJKPUTTS Ta BEJCHHS PAaXyHKIB, a TAKOX JJIS PO3MIIIEHHS 3aTyYeHHUX BKIAIIB, MAIOTh iICTOTHY
03HaKy, [0 BUPI3HSIE X cepell IHINX — CHeliaabHuid cy0’ exT (0aHK), 1110 JIi€ Ha MiICTaBi JIIIEH3.

Ha mepmwmii morsiz, BiMOBie HA TIMTAHHS, SIKI IPABOYMHK PEANi3yIOThCS IS 3aJTy4eH-
HS BKJIQJIiB, BIIKPUTTS Ta BEJCHHS PaxyHKiB a00 JUIS PO3MIIICHHS 3ally4YeHHX BKJIAJIB, JICKHUTh
Ha TIOBEpPXHi: JOTOBip OAHKIBCHKOTO BKJIATy, JOTOBIp OAHKIBCHKOTO PaXxyHKy Ta KpeIUTHHUH J0TO-
Bip. Lli JoroBopH CHpsMOBaHI Ha HAJaHHS MOCIYT 1 € MiJCTaBaMKU BUHUKHEHHS 3000B’A3aJIbHUX
BIIHOCHH MiX O0aHKOM Ta KJII€HTOM.

Uu MOXIIHMBO JI0 3raJlaHuX JIOKYMEHTIB 3aCTOCYBATH KilacU(iKaliro OaHKIBCHKUX MPaBOYH-
HIB 32 aKTUBHO-ITACHBHOIO 03HAKOIO, 3alIPOIIOHOBAHY KJIaCHKAMHU HUBLUTICTHKH? SIKIIO BUKITIOYUATH
€KOHOMIYHI (DYHKIIIT SK TijcTaBy JUIsl Kiacu(ikaiii, a TakoXX BpaxyBaTH iCTOPUYHY CIIAJIINHY,
PO SKY 3Tala€MO Mi3HIIIe, OTPIMAEMO CHCTEMY, IO IPYHTYETHCS Ha (PyHIAMEHTAIEHOMY IIPaBO-
BOMY ITOJILTI HA MpaBa it 000B 3K, sKi (OPMYFIOTH 3MICT mpaBoBiHOMEHHS. FOpuanmyHOLO miIcTa-
BOIO JuTs Kiacuikarii € 03HaKa ikt 0aHKy: OaHK, yKJIaJatouy MMPaBOYrH, i€ a00 IK OOpPIKHUK, 200
SIK KpenuTop. Taka Kinacudikalis YMOXIMBIIOE TOOYIyBaTH CHCTEMY OaHKIBCHKHX IIPAaBOYMHIB,
y pe3ynbTari 3A1MCHEeHHS SKUX BigOyBalOThCS 3MIHM Y CKJIaJli MaliHa Ta 3000B’s13aHb OaHKy. Bix
LHOTO 3aJICKUTh BAKOHAHHA 0aHKOM OJTHOTO 3 OCHOBHHX 3aBJlaHb HOTO JiSIbHOCTI — 3a0€31eUeHHs
IJIATOCTIPOMOXKHOCTI. 32 HACTaHHA CTPOKIB IJIATEXiB 32 KOXKHUM 3000B’s13aHHAM OaHK MOBUHEH
MaTH y CBOEMY PO3MOPSKEHHI HEOOXiqHY CyMy TPOIIOBHX KOIITIB ab0 MaiHO, Bill peai3arii
SIKOTO MO>KITMBO OTPUMATH BINMOBIAHY cyMy. SIKIO MOAUTUTH OaHKIBCHbKI IPaBOYMHM HA aKTHBHI
(po3nOpsIKEHHS MAaHHOM) Ta MAcUBHI (PUHHATTS Ha ceOe 3000B’°s13aHb), TO TaKy KJIACU(IKaIi0
MOYKEMO BU3HAUUTH SK KJIACH(IKAIIO 32 CTYIIEHEM BILTUBY MPABOYMHY HA JTIKBIIHICTb.

SIkmo Opaty 3a OCHOBY IpaIli TOPEBOIIOIIIITHNX aBTOPIB, TO 3araJbHUN BUCHOBOK Oyne Ta-
KHM: OKpPIM pi3HOMaHITHMX OaHKIBCHKHX NPABOYMHIB, MiJCTAB JUIs1 OAHKIBCHKUX MPABOBITHOCHH
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€ NIBi: BIIKpUTTA (HalaHHS) KpEAWUTIB Ta MpUMaHHA OaHKIBCHKUX BKJIAJIB y ONHIN 1 Ti camiid
(hopMi — IOTOUHUX paxyHKiB 0 BUMOTH. | mepi, i Apyri 3000B’A3aHHS MaJld TIO3UKOBY MPUPOLY.
Bin iHmmx rpomoBux 3000B’s3aHb iX BiApi3HAJA TUIBKH Ta 0OCTaBHHA, IO IUIATEXi 3 MIOTOY-
HUX PaxyHKIB 3IMCHIOBAJIUCH y PI3HUX CyMaX, TOOTO 3MIHIOBAJIKCh TOCTYIOBO 3a KUIBKICTIO.
M.M. ArapkoB ta [.®. [llepmieHeBHY BKa3yBaJld Ha TaKy 0COOJNHBICTH IPOIIOBOTO 30008’ sI3aHHS
y OaHKIBCBHKIiN cdepi 1 Ha3uBaIH 11 «IIOTOYHICTL O0pry» [4, c. 244; 5, ¢. 92]. 3a BKJIamamMu — 11e 30-
00B’s13aHHS OaHKY Heper] BKIaJHUKAMH. 32 KpeauTaMu 3000B’I3aHHS TOAUISIETHCS HA J1BA CTAIIH:
CIIOUYaTKy € 3000B’s3aHHs OaHKy Iepe]] KIIEHTOM PO HAJAaHHS KPEIuTy, a MOTiM — 3000B’sI3aHHS
MIO3MKHM KJIi€EHTA Tepe]] OaHKOM Ha 3araibHy CyMy 3/iHCHEHMX KIIi€HTOM IutarexiB. Came 1s oco-
OIMBICTH 1 OTPUMYE Haadl Ha3BY «IOTOUHHUN PaXyHOK».

PansgHCBKOIO CIAIIIMHOIO € BBEIEHHSI OKPEMOT'0 1HCTUTYTY OaHKIBCHKOTO paxyHKYy. I1oB’s-
3aHO Ie OyII0 3 BIIMIHOIO KOMEPIIIHHOTO KPEAUTYBAaHHS Ta IEHTPATi30BAHUM PO3IIOILIOM pecyp-
CiB (aIMiHICTPATUBHO-TOCIIONAPCHKUMH TIaHAMM ) Y KpaiHi. OpraHizarisM 0ys10 3a00pOHEHO MaTh
MMOTOYHI PaxyHKH JJIsl PO3PaxyHKIB, OKPIM €JIMHOTO, SKHH 1 OTPUMaB Ha3By PO3PaxyHKOBOTO pa-
xyHKy. [Ticst npuiiasaTta LK Ykpainu Taki 3a00poHH cKacyBalid, 1 BOHU cTaiu ictopiero. IIpote
JIOPEBOJIOLIIIHI 3HAHHS BUCHUX OYJIM BXKE BTpa4CHi, a JOCHTIHKYBAaTH Take JOCUTh CKIIAJHE IH-
TaHHA He Oyno yacy. Biarak y nuBinsHOMY npaBi HapiBHI 3 OAHKIBCHKMM BKJIQJIOM Ta KPEAUTOM
3 ABJISIETBCS Take 3000B’s13aHHS, K OaHKIBCHKUH paxyHOK.

OTxe, MaEMO TOCHTh MPOCTY Kiacuikamito, moOy10BaHy 3a MPUHLIUIIOM BiJIOBITHUX AO-
TOBOPIB: KPEIUTH — aKTHBHI ONepallii, BKJIQJW — MACHBHI Oeparlii, pO3paxyHKH — aKTUBHO-TTACUB-
HI omepallii Ta Bce iHIIIe. Aje B MeXaX KOXKHOTO 3 JIOTOBOPIB MOXKYTh IIPOBOJUTHUCH Pi3HI onepartii,
a00 110 sIKOT TPYIIHN CIiJ BITHECTH BiKPUTTS OaHKIBCHKOTO paxyHKY, KOJIM Ha HEOTO HE 3apaxoBa-
HI TPOIIOBI KOINTH, a00 KOJH OyB YKJIaJICHHH KPSIUTHUN JTOTOBIp, ajie TPOIIOBI KOIITH B MEXKaX
HA/IaHOTO KPEANTY MO3UYATFHUKOM HE BUMAraloThes. Y TaKUX BUIAIKaX BiCYTHI 3aJIMIIKHU Ha pa-
XyHKaxX Ta HEMae HapaxyBaHb 3a HUMU. [ pom1oBi 3000B’s13aHHS KUIBKICHO HE BUHUKAHU Ta HE 3Mi-
HIOBaJIHCh. OIHAK i7IETHCSI PO MOBHOIIIHHI IIUBLIFHO-TIPABOBI MIPABOYMHH, a caMe PO OAHKIBCHKi.
Takoxx ciTif 3BEpHYTH yBary Ha Ine ofuH (akT: BianosigHo 1o cT. 1054 IIK Ykpainu cTopoHOI0
KpEAUTHOTO I0TOBOPY MOke OyTH HE TiNbKH OaHK, a i iH1a (iHaHCOBa yCTaHOBA.

TakuM UMHOM, 3HOBY MiHIMAEMO MUTAHHS: SIKi caMe MPABOYMHU CJTiJl BBayKaTu OaHKiBChKU-
MH JIJIS1 TOTO, 1100 X MOXJIMBO OYJIO KIIACH(IKyBaTH.

[ToBepratounch 10 00 €KTHBHOTO TIpaBa, JIe, IK 3a3HAYaIOCs BHINE, ONEpalis € FOpHINd-
HUM (PaKTOM — IPABOYNHOM, — BAPTO BUSBUTH IOPUINYHY O3HAKY caMe OaHKIBChKOi ornepartii. J{is
IIHOTO 3TraJ]aEMO, 110 CyYacHa CBITOBA €KOHOMIKa Ta BCi ii mijicucTeMu (GOPMYIOThCS SK KilacTep-
HO-MEPEXKEB1 CTPYKTYpH, 1 OAHK € IMOCEpeTHIKOM 0araTh0X MEpeKeBUX CHCTEM (IUIATiKHOI, PO3-
PaxyHKOBOI, KJIIpUHTOBO1, IETIO3UTAPHOI, 0aHKIBCHKOI, (hiHAHCOBOT, Ipo1IOBOi TO1I0). Uepes OaHKH
3IIACHIOETBCA HempsiMe (iHaHCYBaHHs. 3aBISKU CYTO €KOHOMIYHUM KaTEropisiM MOXKEMO 3pO3y-
MITH CTaHOBHIIE Ta POJb KPEAUTHUX OpraHizauiil y (piHaHCOBiil cucTeMi PUHKOBOI €KOHOMIKH.
Bu3Hauarouu OUBLTEHO-TIPABOBHI €IEMEHT OaHKIBCHKUX MPABOBITHOCHH, MOKEMO C(POPMYITIOBa-
TH €JIMHY YiTKy O3HAaKY, fKa BiApi3Hs€ OaHKU BiJl iHIIUX (hiHAHCOBUX MOCEPECIHUKIB, HAITPHUKIIA/
IHBECTHIIIMHAX 1HCTUTYTIB. LIS O3HaKa MmoJsrae B TOMY, IO MinbKU OAHKU 30IUCHIOIOMb eMICIio
CBOIX 2pOUIOBUX 30606 A3aHb, NPABA BUMORU 3 AKUMIL € SPOUOGUMU Koumamu. VI ocoBmmBicTh
MIPpaBOCY0’€EKTHOTO CTATyCy OaHKY BU3HAYAETHCS caMe HOTO YYacTIO y IUTaTi>KHOMY 000pOTi.

Bigkpurts O0aHKOM OaHKIBCHKOIO PaxyHKY, OTPUMAHHS HHM 3a JOPYUYCHHSM BOJOIUIBIIST
0aHKIBCHKOTO paxyHKY IJiaTexy (301IbLICHHS 3aJIMIIKY Ha PaXyHKY ), 3MiHCHEHHs OaHKOM 3a 10py-
YECHHSIM BOJIOIUIBIIS PAXyHKY IUIATEXKY (3MECHIICHHS 3aJIMIIKY MPOIIOBUX KOIITIB HAa PaXyHKY) — IIe
MIPaBOYHHH, SIKi € OaHKIBCHKHMU omeparisiMu. OCTaHHI TOETHYE Te, IO KOKHA 3 HUX € IOPHIHY-
HOIO Ji€fo 0aHKy a0o SK mifcTaBH, a0 SK BUKOHAHHSI OaHKOM TpOIIOBOTO 3000B’sS3aHHS, IpaBa
BHAMOTH 32 SIKFM € TPOIIOBUMH KOIITaMH.

CTOCOBHO KPEIMTIB CIIijI pO3NITHYTH BIIMIHHICTD KJIACHYHOTO KPEAMTY Bija MO3uku. BoHa
MOJISITa€ B TOMY, IO KIIIEHT OaHKy, HE Malo4d HEOOXiJHOTO 3aJMIIKY I'POIIOBHX KOIITIB HA pa-
XyHKY, IPOJIOBXY€ 3AIMCHIOBATH ILTATEX1 38 MEXaMH I[LOTO 3aJUIIKY 332 PaXyHOK HAJaHOTO HOMY
O6aHKOM KpeauTy. baHK, TaKUM YMHOM, NPOIOBXKYE 3A1MCHIOBATH IUIATEXI 38 HOPYUCHHSIM KIi€H-
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Husinicmuka

Ta, aje CyMH KOXHOTO 3 TaKHMX IJIAaTeXKiB OyIyTh 301IbIIYBaTU MO3UKOBE 3000B’A3aHHS KIIEHTA
nepes 6aHKOM, TOOTO KOXKHHUM TIIATiK 0(OPMITIOETHCS SIK MO3MKa, Ky HaJaB OaHK KITIEHTY, — Te,
110 eKOHOMICTH Ha3MBaroTh OaHKiBCbkOIO mo3ukoro. .. [epmenesuy Ta M.M. ArapkoB Ha3u-
BaJIA TAKUU KPEAUT KPEIUTOM Y BUIIISAL BIAKPUTTS IIOTOYHOTO TIO3UYKOBOTO PAaXyHKY IO BHMOTH,
3 SIKOTO MO3WYaJbHUK MOXKE 3TIHCHIOBATH TUIATEXI TaK CaMo, 5K 1 3 OaHKIBCHKOTO PaxyHKY, aje
3a BUKJIIOYEHHSM TOTO, IO TMiCHsI 3IHCHEHHS KOXKHOTO TAaKOTO IIATEeXy TPOIIOBE 3000B’sI3aHHS
MO3UYaJbHUKA TIepell 0aHKOM-KPEIUTOPOM, IO OONIIKOBYETHCS HA TAaKOMY PaxyHKY, MOCTYIIO-
BO 30inburyeThes. KoskHUN ITaTi, OKPIM TOTO, IO BiH € IUIATEXeM, OIHOYACHO € 1 TO3HKOIO.
Panine TepMiH «BIIKPUTTA KPEAUTY» MiAKPECIIIOBAB caMe TaKUil 3B 30K MiXK KPEJUTOM Ta TTO3H-
k010. ChOTOJIEHHS KOPUCTYETHCS MOHATTAM «BIAKPUTTS OAaHKIBCHKOTO PAXyHKY», SIKE MiAKPECITIOE
TOM camuii 3B’5130K. 3a3HaueHi KaTeropii piBHOMIpHO BU3HAYaAIOTh MOYATOK MOMIIMBOCTI JJIS KJTi-
eHTa OaHKy 3xificHroBaTH arexi. Jo pedi, y ct. 382 LK Ykpaincekoi PCP Bin 18 mumas 1963 p.
TaKoXk OyJia BCTAHOBJICHA OIHA (popMa OaHKIBCHKOTO KPEAUTYBAaHHS OpraHi3alliii — MUITXOM BUIa4i
IIJTOBUX CTPOKOBUX TMO3UK [9]. TakuMm YnHOM, HallaHHS OAHKOM KPEIUTY Ta BUAa4a OaHKIBCHKOI
MMO3UKH B MEXax Mepe0aveHoro KpeauTy — OJTHAKOB1 OaHKIBCHKI Omepallii, OCKIJIbKYA 00OH/IBa Mpa-
BOUYMHH € TI1ICTAaBAaMH 1 BUKOHAHHSIM I'POIIOBHX 3000B’A3aHb KPEIUTHOI OpraHi3ailii, mpaBa BUMO-
T'Yl 32 SIKUMH € TPOIIOBUMH KOIITAMH.

CTocoBHO 0aHKIBCHKOTO BKIJIAJy CIIiJl 3a3HAYMTH, 110, HE3BAKAIOUM Ha Te, 1110 IOTOBip OaH-
KiBCHKOTO BKJIaIy MOKe OyTH JBOX BHUIIB: CTPOKOBHIl BKIIaJ Ta BKJAJ Ha BUMOTY, J0 BiHOCHH
MiK OAaHKOM Ta BKJIAJHHKOM 32 PaXyHKOM, Ha SIKAH BHECCHHUI BKJIAJ, 3aCTOCOBYIOTHCS ITOJIOKEH-
Hs TIPO JOTOBip OAHKIBCHKOTO paxyHKy. TuM Oinble, 1o I0Ci y MPaKTUKIB BUHAKAIOTh MTHTAHHS
JI0 HAyKOBIIIB, CePE]l IKMX: YAM BIIPI3HAETHCS JOTOBIp OaHKIBCHKOTO BKJIaJly HA BAMOTY BiJI JOTO-
BOpy OaHKIBCHKOTO paxyHKYy. AJIe Iie TeMa iHIIIoro A0CiiKeHH. [IpoTe MokeMOo 3pOOUTH IiKaBHid
BHCHOBOK IIpO T€, 10 3000B’3aHHs 0aHKIBCHKOTO BKJIAJTY € IIEPEXiTHOI0 JJAHKOIO MiX 3000B’sI13aH-
HSIM TO3WKH (BIHOCHHU BKJIaNy, HA BiIMiHY BiJf GaHKIBCBKOTO PaxyHKY Ta KPEAUTY, € PealbHU-
MH) Ta 3000B’sI3aHHAM 0aHKIBCHKOTO paxyHKYy. [Ipu 1iboMy mepexin i3 kareropii mo3ukH B KaTero-
pito 6aHKIBCHKOTO paxyHKY € MOXKIIUBUM y OyIb-AKHii 4ac 3a BOJICIO CaMOro BKIAJHUKA. Biarak
BKJIAJTHVK 32 BUILHOTO BOJICBHSBJICHHS B OyAb-sKUIl Yac Ma€ MPaBO 3MIHUTHU CTaTyC OAHKiBCHKOTO
MIPaBOBIJHOIIEHHS, BHACHIIJOK YOTO CTPOKOBE I'POLIOBE 3000B’si3aHHS, 32 AKHUM BiH MaB MpaBO
OTPUMATH BiJICOTKH, IEPETBOPIOETHCS HA TPABOBITHOMICHHS OaHKIBCBKOTO PaxyHKY, 3a SIKHM BiH
TaKOX OTPUMYE BiJICOTKH, 1[0 HAPaXOBye OAHK Ha 3aJIMIIOK KOIITIB HA PaxyHKY, a TAKOK OTPUMYE
MOXKJIMBICTh 3/MIHCHIOBATH TIaTeXki. Taka 3MiHa MPaBOBITHOCHH BiIOYBAETHCS 32 IOTIOMOTOIO OaH-
KIBCHKHUX OIEpaIliil i3 €IMHOI METOI — MaTH «CBOOO/IY TIIATEXKIBY.

Otxe, BiTHOCHHM OAHKIBCHKOTO PaXyHKY, KPEANUTY Ta BKIIALy MIOEJHYE €IEMEHT y4acTi CTO-
piH y mIaTtikHOMY 00OpOTi uepe3 MOCepeqHrKa, SIKUM € OaHK. Y KOXKHOMY i3 3000B’s3aHb Lieit
€JIEMEHT € TOJIOBHUM, a BOHU € OKPEMHUMH MpOosiBAMU (PI3HOBHIAMH) IHCTUTYTY O€3TOTIBKOBHX
po3paxyHkiB. MOXJIHMBO, TOMY 00’ €KTHBHE MpaBo B 3akoHi YkpaiHu «IIpo OaHKHM 1 GaHKiBCBKY
JUSUTBHICTBY BHUIIISIE OKPEMO PO3PaxyHKOBI Oankiecwki omepaii (cT. 51) Ta KpemuTHI omnepartii
(ct. 49), a TakoXk omepalii i3 IHHUMH TariepamMy Ta IPIMUAMH iHBeCTHIIAMH (CT. 50), miaKpecito-
FOUH, 1110 PO3PaXyHKOBI omepariii MOXyTh MPOBOJUTHCS TUTHKH OaHKOM.

TakuM 4YHMHOM, TTOBEPTAKOYKCH J0 TOHATTS OAHKIBCHKOTO MPABOYMHY Ta OaHKIBCHKOI OIle-
pamii, citif 3a3HaYNTH: MOHATTS OAHKIBCHKOTO IMPABOYMHY € HEOOXITHHM y 3B’S3KY i3 CyTTEBHU-
MU aMiHICTPAaTUBHUMHU OOMEXEHHIMH II0JI0 MPABO3AaTHOCTI 0aHKY Ta BiJOKPEMIIEHHS HOTO Bif
IOpuAnYHUX 0Ci0 (PiHAHCOBHX MOCEPEAHUKIB), SIKI MAIOTh 1HIIMK HaOip mpaBoMoyHOcTel. Tomy
BCl IOpUJIMYHI Jii B MEXax Takux OOMEXEeHb BiJ[PI3HSIOTHCS Bijl 1HIIMX 1 Ha3UBAIOTHCS OaHKIB-
ChbKMMH NpaBourHamMu. OJHAK He BCi OAHKIBCHKI MPaBOYMHU BU3HAYAIOTH OCOOIHMBOCTI 3MiCTY
MPaBOBITHOIICHb SIK OCOOIMBOTO IOPUANYHOTO SBHUINA B CHCTEMI IUBLIFHOTO mpaBa. [limcraBamu
0aHKIBCHKUX TIPABOBIIHOCUH MOXXYTh OYTH TIIBKH Ti OaHKIBCHKI TIPABOYHHH, SIKi € OAHKIBCHKHMU
orepamisMu. Jlo pedi, aHATOTTYHHN MiIXiJ 1O BU3HAYCHHS OaHKIBCHKHUX OIepalliii BAKOPHUCTOBY-
€ThCS B €BPOTICHCHKOMY Ta B aHIIO-aMepUKaHChKOMY mpagi [10, c. 7-9; 11].

BucHoBku. IlincymoByroun BUIlle3a3HAYEHE, MOXKEMO 3pOOUTH TaKi BUCHOBKH: MO-TIEPIIIE,
OaHKI6CHKUI NPABOYUH — 11 FOPUANYHA Jisl, IKy Ma€ MpaBo 3iHCHIOBATH 0aHK Y MEXaxX CBOET Mmpa-
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BO3/IaTHOCTI; TO-/IpYTe, OaHKigcbka onepayis — 1ie OAHKIBCbKUN MPaBOYUH, AKHH 3I1HCHIOETHCS
0OaHKOM SIK IIOCEPETHUKOM Yy TUIATKHOMY 000POTi, 1110 € OTO TOJIOBHOIO (DYHKITIETO; 11€ IIPABOYHH,
SKUi € abo mizcTaBor, a0 BUKOHAHHSAM OaHKOM HOro rpomoBHX 3000B’s3aHb, NMpaBa BUMOTH
3a SIKUMH € TPOLIOBUMH KOIITAMHU; MO-TPETE, MiACTaBaMU OAHKIBCHKHX MPAaBOBITHOCHH MOXYTh
OyTH BUKJIIOUHO Ti IIPABOYMHH, SIKi € OAaHKIBCHKUMH OTICpaIlisIMH.
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