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IIPABOBA MMPUPOJA CTATYCY BOP KHUKA
Y CHHPABI PO BAHKPYTCTBO

CrarTs mprCcBsSYeHa TOCIIHKSHHIO IPABOBOI IIPHPOAN CTATYCy OOpKHHKA y CTIpa-
Bi ipo 6aHKpyTCcTBO. [IpoaHanizoBaHO 03HAKK OOPKHHKA Y CITPaBi PO OAHKPYTCTBO.
[IpomonyeThCst aBTOpChKE BU3HAYCHHS TMOHSTTS OOp>KHHUKA y CIpaBi Mpo OaHKpYT-
cTBO. JloCHiKeHO CY/I0BI POLIELYPH, 1110 3aCTOCOBYIOTHCS 10 HEIIATOCIIPOMOXKHO-
ro OOp’KHMKA, Ta IX BIUIUB HA JII€3/1aTHICTb OOPKHUKA.

Knrwuosi cnosa: 60picHuK, OAHKPYMCME0, HENIAMOCHPOMONCHICID, CYO08i
npoyeoypu.

Crarhsi TOCBSIIICHA WCCICAOBAHUIO IPABOBOW MPHUPOIBI CTaTyca JOJKHUKA
B Jenie 0 OaHkpoTcTBe. [IpoaHamu3npoBaHbl MPU3HAKK JTOIKHHUKA B JeIe 0 OAHKPOT-
ctBe. [Ipeanaraercst aBTopcKoe Onpe/iesieHIe MOHATHS TOJKHUKA B Jiejie 0 OaHKpOT-
crBe. MccnenoBanbl cyeOHbIE TIPOLIETYPBI, IPUMEHSEMbIE K HETLIATEKECIIOCOOHOMY
JOJDKHHKY, ¥ UX BIIMSTHHUE Ha J€ECIOCOOHOCTh JOIDKHUKA.

Knrouesvie cnosa: 0ondicHux, OAHKPOMCME0, HEeniamentcecnocooHocms, cyoe-
Hble npoyedypbl.

The article is devoted to the study of the legal nature of the debtor’s status in a
bankruptcy case. The signs of the debtor in the bankruptcy case have been analysed.
Author’s definition of the concept of a debtor in a bankruptcy case is offered. Judicial
procedures applicable to the insolvent debtor and their influence on the ability of the
debtor are investigated.
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Beryn. EdexTuBHICTh 3aKOHOABCTBA PO OAHKPYTCTBO Oe3MOCEpPETHBO BIIMBAE HA EKO-
HOMIYHE KHUTTS JIep’KaBU Ta IHBECTULIHHY MpUBaOIMUBiCTh KpaiHu. Yn HE OCHOBHUM yYaCHHKOM
CIpaBu Npo OaHKPYTCTBO, 3apajiv SIKOTO BIACHE 1151 CIIpaBa 1 IOYMHAETHCA, € OOpP)KHUK. MeTa yua-
CT1 10OPOCOBICHOTO OOPXKHUKA Y CHpaBi PO OAaHKPYTCTBO MOABiIHA: BiIHOBUTH CBOIO IJIATOCIIPO-
MOXKHICTb 1 pO3paxyBarucs 3 KpeauTopamu. Pa3oM i3 THM Ha TPaKTHII JOBOJI YaCTO JOBOAUTHCS
KOHCTAaTyBaTH, [0 HEJOOPOCOBICHI YUYACHUKH TOCIOJAAPChKUX BiTHOCHH BHKOPHUCTOBYIOTh MeXa-
HI3M OaHKpPYTCTBAa 3 METOKO 3BUIBHEHHS BiJl OOPTiB 1 TaK 3BAHOTO «CTApPTY i3 YHCTOTO apKyIIIay,
IIPY IIBOMY HE TyMArO9YH IO 33T0BOJICHHS BUMOT CBOiX KPETUTOPIB.

[HCTHTYT GaHKPYTCTBA CTaB TEMOIO JOCHTIPKCHB JUI 0araTbOX BITYM3HSHUX BUCHHX, Ce-
pen sikux MokHa BimzHauntu: O.M. BiprokoBa, A.A. Bytupcekoro, I.A. Bytupceky, O.B. Bacsk-
koBcbkoro, 1.0. Beuipka, B.B. Jlxyns, }0.B. Kabenok, b.M. Ilonskosa, I1.J1. ITpurysy, JL.I. Ta-
naHa Ta iHKX. Hapa3i pi3HOMaHITHI acleKTH IHCTUTYTY OaHKPYTCTBa aKTUBHO OOTOBOPIOIOTHCA
B IOPUNYHIN CHUIBHOTI, IO OB’ A3aH0 3 NpUHHATTAM Konekcy Ykpainu 3 npouenyp OaHKpyTCTBa.
VY 3B’s13Ky 3 THM, II0 3aKOHOAABCTBO YKpaiHU Mpo OaHKPYTCTBO HA CydacHOMY eTami nepedyBae
B aKTHBHIN cTafil peopMyBaHHS, aKTyalbHIM, Ha HaIly JyMKY, € JOCIIIKCHHS TCOPETHIHUX
3acaj IMpaBa HECIIPOMOXKHOCTI, OCOOINBO — IPABOBOTO CTATyCy OCHOBHOTO YYacHHKa CIIPaBH
po GaHKPYTCTBO — OOPIKHHUKA.
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IMocTaHoBKa 3aB1aHHsA. MeTO JaHOT CTATTI € TEOPETHYHE OCMUCIICHHS IIPABOBOI IPUPO-
[ cTaTrycy 60p)KHI/IKa y crpaBi Ipo OaHKPYTCTBO, BUSIBJICHHS 03HAK OOPKHMKA Y CIIpaBi Mpo OaH-
KPYTCTBO, aHali3 BIUIMBY CYZOBHX MPOLE/YP, IO 3aCTOCOBYIOTHCS /10 HEMIATOCTIPOMOKHOTO
OOpKHUKA, HA TPABOBUH crarye Ta Jli€371aTHICTh OCTAHHBOTO.

PesynbraTtn gocaigkenns. [IpoBagkeHHs y cpaBax npo GaHKPYTCTBO CYTTEBO BiIpi3HS-
€TBCS Bijl TO30BHOTO MPOBA/HKEHHS 0COOIMBUM KOJIOM YYaCHUKIB, CTIEIM(ITHIMH MTPOLIETYPAMH,
10 3aCTOCOBYIOTHCS IO HEIIATOCIPOMOXKHOTO OOpIKHUKA. 3aKOH PO OAHKPYTCTBO Hependadace
PSLT TIPOLIEAYP, IO 3aCTOCOBYIOTHCS JI0 HETUIATOCIIPOMOYKHOTO OOPIKHHKA 3aJICKHO BiJl MOYKIIUBO-
CT1 BIIHOBIICHHSI IJIATOCIIPOMOXHOCTI OCTaHHBOTO, HOTO TIPABOBOTO CTATYCY Ta IHITUX OOCTABHH.

CbOTOJIHI  JIOBOJUTHCS ~ KOHCTATYBaTH HENOCTATHIO e(EeKTUBHICTh 3aKOHOJIABCTBA
PO HECTPOMOXKHICTH (OAaHKPYTCTBO). AHami3 MPaKTHYHOI peasizallii 3aKOHOAABCTBA PO OaH-
KPYTCTBO CBITYUTH MPO T€, IO BIICYTHS KOPEJALis MK KUIBKICTIO MOPYIICHUX CIIpaB Mpo OaH-
KPYTCTBO 1 KiJIbKICTIO MPUHHATUX 3aXO/iB LIOJI0 MiIPHEMCTB-OOPKHHUKIB, 10 A€ 3MOTY CTBEp-
JOKYBATU TIPO BiACYTHICTH Pe3yJIbTaTUBHOCTI 1CHYIOUOI MPAaBOBOI MOMITUKHU y cepl 3ano0iraHHs
HEIUIaTOCIIPOMMKHOCTI Ta 6ankpyTcTBa [ 1, c. 206].

YHacTiIOK BIAKPHUTTS IPOBAIKCHHS Y CIIPaBi PO OAHKPYTCTBO CyO’€KT TOCIIOAAPIOBAHHS
HaOyBae CIemiaTbHOTO, 32 3aKOHOABCTBOM IIPO OAHKPYTCTBO, CTATyCy — CTaTycy OopykHmKa. Ha-
camrepes 1ie TSrHe 3a COOOK0 CrielialibHe YIPABIIHHS Ta PO3MOPSIKEHHS HOT0 MaHOM. 3aJIeKHO
BiJl CyZOBOi MPOIEIypH TMOBHOBAKCHHS IMIOAO0 YIPABIIHHA MOXYTh MOKIAJAaTHCh HA KEPiBHUKA
(opranu ynpagiiHHs) OOp)KHUKA a00 Ha apOiTpakHOTO Kepyrouoro [2, c. 87]. FO.B. Kabenok 3Bep-
Ta€ yBary Ha Te, 10 3a 3araJbHUM IIPABUIOM OOPKHMK y MPOIeAypi OaHKPYTCTBA HE MOXE iCHY-
BaTu 0e3 MPU3HAYeHOTO apOiTpakHOTO Kepyrodoro [3, ¢. 132].

Iepm Hix cTaTu OOPAKHUKOM Y CIpaBi MpPo OAHKPYTCTBO, CYO €KT MiANPUEMHHUIBKOT i-
SUTBHOCTI 000B’SI3KOBO Ma€e OyTH YYaCHHMKOM BiJIIOBIAHMX 3000B’s13aJIbHUX MPABOBITHOCHH, a Ta-
KOK YYaCHUKOM BHKOHABUOTO MpOBa/LKeHHS. [Ipryomy i B 3000B’s3aIbHUX MPABOBIIHOCHHAX, 1
y BUKOHABUOMY IMPOBADKCHHI TAKUH Cy0’€KT Ma€ BHCTYIATH B pOJi OOpKHUKA. SIKIIO OOp>KHHK
y 3000B’s13aHHI Ta BAKOHABYOMY TIPOBAJKCHHI HE BUKOHYE CBOiX 000B’SI3KiB, TO BiH MOXE, 32 TICB-
HUX YMOB, CTaTH OOP>KHUKOM Y CIpaBi po OaHKPYTCTBO [4, ¢. 89].

[T.J. [puryza Ta A.IL. [Ipurysa TIPONIOHYIOT TaKEe BU3HAYCHHS MOHATTS 6op>i<Hm<a y crpa-
Bi npo 6aH1<pyTCTBo «OTxe, 6op>KHm<0M y BIJHOCHHAX HETIIaTOCIIPOMOKHOCTI € HECIPOMOK-
HUI Cy0’€KT Hl)Z[HpI/I€MHI/I]_II>K01 JUSTTBHOCTI, FopHauYHA 0coba abo ¢isuyHa ocoda — MmianpueMerb,
3000B’sI3aHUN CIUIATUTH TPOII Ha KOPUCTb KPEAUTOPA, ajie SIKMH MPOCTPOUYUB BUKOHAHHS CBOTO
000B’5I3Ky MMOHAJ TPU MICSIII, SKIIO TPOILIOBA BUMOTa JI0 HHOTO MiATBEPPKEHA CYJIOBUM PILICHHSM,
1110 HaOpaJIo 3aKOHHOT CUJIM, Ta IOCTAaHOBOIO IIPO BiAKPUTTSI BUKOHABUOI'O IIPOBAKEHH» [5, . 74] .

AHari3 BU3HAYCHHS MOHATTS OOp)KHUKA Y CHpaBi Mpo OAaHKPYTCTBO, HaBEIEHOIO y CT. 1
3axony Yipainu «IIpo BiTHOBIEHHS IUTaTOCTIPOMOKHOCTI OOp)KHUKA a00 BU3HAHHS HOTO OaHKpY-
TOMY» (HaJ1i — 3aKOH PO OAHKPYTCTBO), JIO3BOJISIE HAM BUJIUIMTH TaKi HOro OCHOBHI O3HAKH:

1) 3milicHeHHS Cy0’ €KTOM MiANPUEMHUIBKOT JISUIBHOCTI — MPHYOMY, SKIIO MOBa He
PO IOPUANYHY 0CO0y, TO BOHA Mae 00OB’SI3KOBO OyTH IiI0YMM CyO’ €KTOM IiAIPHEMHHIIBKOI [i-
SIBHOCTI, a SIKIIO 1e (pizumuHa ocoda — To 11e Moxe OyTH K firoda (i3udHa 0c00a — miAMPUEMEITb,
Tak 1 ¢iznyHa 0coba, sika MPUIMHWIA 3A1HCHIOBATH MiAIPUEMHHULIBKY JSUTBHICTh, 3 BUMOTAMH,
sIK1 BHHUKJIM B TaKoi (pi3UIHOT 0c00H y 3B’ 3Ky 31 3[1ilICHEHHAM HEIO MiIIPUEMHHUIIBKOI TisUTBHOCTI;

2) rpolIoBHii XapakTep 3a00proBaHOCTI;

3) Oe3cnipHuii xapaktep 3a00proBaHOCTi (MiATBEp/pKEHA DILIEHHAM Cydy, 110 HaOpaio
3aKOHHOT CHJIN);

[I{o crocyethest OGe3cniprocTi, TO H.B. MaxuHid Bka3sye, 1110 O0e3CHipHICTh — IIe 03HaKa,
sIKa BKa3y€ Ha BIJICYTHICTh CIIOPY 3 MPUBOJY OY/Ib-40T0; HEMOXKJIUBICTh OCIIOPUTH TICBHUH (aKT,
SIBUIIE, PIlIEHHs. TOMY SIKIIO PIlIEHHS CyAdy, SKe Ha0pasio 3aKOHHOI CHJIH, € HEOCKAPKCHHUM, Ta
HUM, HaIpPUKJIAJA, BUPIIICHO CTATHYTH 3 OOpP)KHMKA HAa KOPHUCTD iHIIIIOIOYOTO KPEAUTOPa CyMy
OCHOBHOTO O0pry, iH(IAIiiiHI BUTpaTH, 3% piuHuX, IITpad, MEHIO Ta BUTPATH 31 CIUIATH CY0BO-
ro 300py — ToAl YoMy HEOOXiTHO «BiAKHIATW» mTpad i MeHro 31 cknaxy OescmipHux? YnHHA
penaxiist ToCIiKyBaHOT HOPMHU «OJIOKY€» MOXKIIMBICTD IT0JIaTH B MEBHUX BUIAJKaX 3asBY MPO
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MOPYILICHHS CIIPaBH MPO OAHKPYTCTBO Ta HE 30BCIM KOPECIIOHAYETHCS 3 IOHATTAM O€3CHiPHOCTI
[6, c. 162];

4) cTpOK HEBUKOHAHHS I'POLIOBUX 3000B’s3aHb — TPU MICHILI;

5) HasSBHICTB IIOCTAHOBH IIPO BIAKPUTTS BHKOHABYOTO MTPOBAKECHHSI.

BusHaueHHs1, HaBeJeHe B 3aKoHI Npo OAHKPYTCTBO, a TAKOX OLIBINICThH z[ecbiHiuiﬁ 110
MIPOTIOHYIOTHCS B HayKOBm JiTepaTypi, MOXKHA Ha3BaTH MaTeplaJILHO TIPaBOBUMH, OCKITBKU B HUX
OCHOBHA yBara MIpUIiJICHa came MaTeplaJILHI/IM KPHUTEPisSM BIIHECCHHS TOTO UM iHIIOTO Cy0’€K-
Ta JI0 Kareropii OOp»KHMKA, Ta HIYOTO HE BKA3yeThCs MPO (DaKT HASBHOCTI MPOBAJKCHHS B rOC-
MOJIAPCHKOMY Cylli. Y 3B’S3KY 13 I[UM BBa)Ka€MO 3a JIOLIJIbHE C(HOPMYITIOBATH JIOJIATKOBY O3HAKY
OOp>KHUKA Yy CITpaBi Mpo OAaHKPYTCTBO, 1 HA il OCHOBI — BIacCHE BU3HAYEHHS OOpKHHUKA y CTIpaBi
po GaHKPYTCTBO 3 MO3UILIIN HE JIUILE MaTepiajbHOro, aje i MpolecyalbHOTO IpaBa.

Tak, HassBHOCTI HaBEICHUX BUILE IT SITW O3HAK III¢ HEAOCTATHBO JUIS TOTO, 00 iMeHyBa-
TH Cy0’€KTa MiANMPHEMHHUIBKOT MisTTBHOCTI OOP’KHHKOM Yy CIIPaBi MPO OaHKPYTCTBO — aJKE He-
Mae me (akTy 3BEpHEHHS A0 TOCIOgapchKkoro cymy. Tyt moxke Oyt nBa BapianTu: abo 3ilic-
HEHHSI JIOCYJIOBOI caHarlii moao OOp:KHUKA, a00 3BEpHEHHS JI0 TOCHOIAPCHKOTO CYIY i3 3asBOIO
PO BIAKPUTTS MPOBAKCHHS Y CIIPaBi po 0aHKPYTCTBO. | JocynoBa caHarlis, i CyJ0BI POLEAypH
3aCTOCOBYIOTBCS J10 OOPIKHUKA TIJIbKK B TOMY BHIIQJIKY, KO OOP>KHUK a00 HOTO KPeIUTOPH 3BEp-
HYJIUCST 10 TOCTIOAApPCHKOTO CyAy. Y 3B’SI3KY i3 IIMM BBa)KAEMO 33 HEOOXiTHE BUAUIATH IIE TAKy
OIHaKy OOpPXHHUKA y CIIpaBi PO OAHKPYTCTBO, SIK:

6) 3BEpHEHHS JI0 TOCHOAAPCHKOTO CYAY 13 3asBOIO MPO BIAKPUTTS MPOBAKEHHS y CIIPaBi
po 6aHKPYTCTBO 200 MPo 3AIHCHEHHS 111010 OOPIKHUKA 10CY/I0BOI CaHallii.

VYpaxoByroun BUKJIaJCHE, IIPOIIOHYEMO BH3HAYaTH OOPYKHUKA y CIIPaBi PO OAHKPYTCTBO 3
MIO3HIIIF MaTepiaIbHOTO 1 MPOIleCcyaIbHOTO MpaBa sK cy0’€KTa MMpaBa, SKUH y 3B’ 3Ky 31 31iHCHEH-
HSIM ITiITPUEMHHMIIBKOT JISUTEHOCTI HE B 3M031 BUKOHATH CBOT I'POIIOBI 3000B’SI3aHHS TIEpe/T KPEIH-
TOpaMH B cyMi, Mo repepuirye 300 MiHIMATLHUX 3apO0ITHHUX ITJIAT, IO MiTBEP/KYETHCS CYIOBHUM
pimeHHsM, sike HaOpaIo 3aKOHHOI CHITH, Ta TIOCTAHOBOIO PO BIAKPUTTSI BUKOHABYOTO TIPOBAIKCH-
Hsl, 010 SIKOTO B TOCIIOJIAPCHKOMY CyIIi TiepeOyBae cripaBa mpo 0aHKPYTCTBO a00 3aCTOCOBYIOThCS
3aXO0JI1 JIOCY/IOBOI caHallii.

BigkpuTTsa npoBaKeHHs Y CIIPaBi po GAHKPYTCTBO 3yMOBIEHO psiioM (pakTopis. DakTopu
BUHUKHEHHSI HETLIATOCIIPOMOYKHOCTI MOXKYTh OyTH HAMPI3ZHOMAHITHILIMMHU, aJI¢ 3arajioM iX MOJKHA
MOJUIMTH Ha JIB1 IPYMH: 30BHILIHI Ta BHYTpilHi. J{o mepimunx HajiexaTb: KOH IOHKTypa Ha PUHKY,
JOCTYIHICTG 1 JACIIeBU3HA erI[I/ITlB KypC BalioT, plBeHB in¢usii Tormo. Haromicte BHYTpIIIHI
(baxTOpH 3yMOBIICHI HEBAAJIOIO JTISUTHHICTIO 3ACHOBHUKIB (yqaCHI/IKua) OOp KHUKA Ta HOTO MEHEIK-
MeHTy. SIK TpaBMIIO, KO OAHKPYTCTBO 3yMOBJICHE 30BHIIIHIMU cbaKTopaMH 3aCHOBHUKH 60p>1<-
HUKAa HaMararoTbCsl BPATYBAaTH TaKOTO Cy0’€KTa TOCMOAApIOBAaHHS, i HABIAKH — 32 HAasSBHOCTI
BHYTPINIHIX (haKTOPIB 3aCHOBHUKH BTPA4YarOTh 1HTEPEC JI0 CIpaBH Mpo OaHKPYTCTBO [7, ¢. 89].
3ampornoHOBaHNI OAIT Mae BYKIIMBE 3HAUCHHS Y CIIPaBi PO OAHKPYTCTBO: Y BUIA/IKY HAsIBHOCTI
BUHH 3aCHOBHHKIB Y JTOBE/ICHHI /10 6aHprTCTBa MOJKIIMBE TIPUTATHEHHS TaKKUX oci0 70 BiImoOBi-
JambHOCTI. I3 11bOTO IpUBOTY L ByTHpCbKa BiJ[3HAYae, 110 BITYU3HSIHE 3aKOHOIABCTBO nepe,u6aqae
plSHOMaHlTHI 3aXO0/IH BiJIIIOBIIaIbHOCTI (1)131/1'-IHI/IX Ta FOPHIMYHIX ocib 3a mpoTHIpaBHi 1ii B 0aH-
KpyTCTBi. J{JIsl MiTiCHOCTI PEryJaroBaHHS IHCTUTYTY BiIIOBIZadbHOCTI (DI3MYHUX Ta IOPUAMIHUX
oci0 3a X HenmpaBOMIpHi i1 B OaHKPYTCTBI BUCHA BBAXKA€E 3a JIONIJIbHE BUKOPHCTOBYBATH TEPMiH
«oco0a, 1110 KOHTPOJIIOE OOPIKHUKA», SIKMM OXOILIFOBATH 3aCHOBHHKIB (YYaCHHKIB, aKI[IOHEPIB),
OOp’KHUKA, KepIBHUKA OCTAHHBOTO, a TAKOXK IHIMUX OCIO, SKi MAlOTh MPABO JaBaTH 00OB’SI3KOBI
JUTSE OOP’KHUKA BKa3iBKH UM MAIOTh MOKJIMBICTB 1HIIIMM YWHOM BU3HAuatH Horo aii [8, c. 107].

Takox BapTO 3a3HAYUTH, IO HA CTaJIl JIKBIIAIIHOT TpoIelypy Ha3Ba OOP)KHUKA 3MiHIO-
€ThCS HA OaHKpyTa. BusHadeHHS NOHATTS «OaHKpYyT» 4. | cT. 1 3akoHy Ipo GaHKPYTCTBO HE HAMIAE,
HATOMICTb € MOHATTS OAHKPYTCTBA: I1I¢ BU3HAHA TOCIOJAPCHKUM CYJOM HECHPOMOXKHICTH OOPXK-
HUKa BIIHOBHTHU CBOIO IJIATOCIIPOMOXKHICTb 3@ TOTIOMOTOO MPOLElyp CaHallil Ta MUPOBOI yroau
1 IOTaCUTH BCTAHOBIICHI B MOPSIKY, BU3HAUCHOMY IIMM 3aKOHOM, TPOILIOBI BHMOTH KPEAUTOPIB
HE [HaKIIe, K Yepe3 3aCTOCYBaHHsI JIIKBiNaNiiHOI Mpoleaypu. Buxomsun i3 boro, 6aHKpyTa MOXK-
Ha BU3HAYATH K OOP)KHHKA, IIOIO0 SKOTO TOCIIOAAPCHKUM CYIOM BU3HAHO HOTO HECIPOMOYKHICTD
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BIJIHOBHUTH CBOIO MJIATOCIPOMOXKHICTB 3@ JTOTIOMOTOIO MPOLEyp CaHalii Ta MUPOBOI YTroH 1 mo-
racuTH BCTAHOBJICHI B MOPSAKY, BA3HAYEHOMY 3aKOHOM, I'POILOBI BUMOTH KPEIUTOPIB HE 1HAKIIE,
SIK Yepe3 3aCTOCYBaHHsI JKBIJAlIHOT mpoLeaypH.

[IpaBoBa mpupona crarycy OOp)KHUKA y CIpaBi PO OAHKPYTCTBO 3aJICKUTH Bill CYIOBOI
MIPOIIEAYPH, IO IO HHOTO 3aCTOCOBYETHCS B MEKaX CIIPaBH IPO OAaHKPYTCTBO. BinmosigHo 1o ct. 7
3aKoHy Mpo OAHKPYTCTBO JI0 HETUIATOCIPOMOXKHOTO OOPIKHUKA 3aCTOCOBYIOTHCS TaKi Cy/IOBI IIPO-
uez[ypn OaHKpYTCTBA, SIK:

PO3TOPSIIKEHHST MATHOM OOPIKHHUKA;

— MHUpOBA Yroja;

— casaris (BiAHOBJICHHS MJIATOCIPOMOXKHOCTI) OOPIKHUKA;

— JikBigaiis OaHKpyTa.

TepmiH «rpoueaypu 6aHKPYTCTBa» € JOCUTh YMOBHUM, OCKUIBKU MPOLEAYPOIO0 OaHKPYT-
CTBa B OyKBaJILHOMY 3HAYCHHI € JIMIIE JIIKBIAAIliiTHA POLIeaypa, IO 3aCTOCOBYETHCS 10 OOpIKHHUKA,
BHU3HAHOTO TOCIIOAAPCHEKHAM CYIIOM OaHKPYTOM. [HIII MOXXHA Ha3BaTW MPOIEAypaMH OaHKPYTCTBA
JIMIIE YMOBHO, OCKUTBKH BOHH 3aCTOCOBYIOTHCS MO0 OOP>KHHKA, II[e HE BU3HAHOTO OAHKPYTOM.

Kpim toro, ct. 6 3akoHy 1Ipo OaHKPYTCTBO Niepeidauace 3acTOCYBaHHS JI0 HETIATOCIIPOMOKHO-
ro OOpIKHMKA 1T03aCy0BOI MPOIEAYPH — CaHallil OOp>KHHKA 10 TOPYIICHHS MTPOBAHKEHHS y CIIpaBi
po 6aHKpyTcTBO. JJocymoBa caHallis € moi0HO0 0 TPOLIEAYPH CaHaIlii, KO0 € CHCTEMa 3aXO/IiB,
110 3/I1HCHIOIOTHCS i1 Yac MPOBaHKEHHS Y CIIPaBi MPo OaHKPYTCTBO 3 METOIO 3a1100iraHHs BU3HAHHS
OOpXKHKKA OaHKPYTOM Ta HOT0 JIIKBiallil, CHIPSMOBaHa Ha 03I0POBJICHHs (JiHAHCOBO-TOCTIOAPCHKO-
IO CTAaHOBHIIA OOPIKHUKA, @ TAKOXK 33]J0BOJICHHS B IOBHOMY 00Cs131 00 4aCTKOBO BUMOT' KPEAUTOPIB
[ULSIXOM PECTPYKTYPH3aLIil MiAIPUEMCTBA, OOPTiB i aKTUBIB Ta/ab0 3MiHH OpraHi3aIliiftHO-IIPaBOBOI TA
BUPOOHMYIOT CTPYKTYpH OOprkHHKA (CT. 28 3aKoHy mpo 0aHKpyTCcTBO). [Iporeaypa cananii 3mifcHIO-
€TBCS BIIMOBITHO JIO IJIAHY CaHAIlii, SIKKIA MICTUTh JICTaJIbHUHN MEepeiiK 3aX0/IiB, MO 3aCTOCOBYIOTh-
Cs1 JIO HeTUIATOCIIPOMOXKHOTO OopkHUKA. [Ipr 1ibomy A.A. ByTUpChKHIA 3a3Hayae, 110 3aX0/IH 100
BiJTHOBJICHHS TJIATOCIIPOMOKHOCTI OOPYKHHKA, SIKI MICTHTB TUIAH CaHaIlii, MOKYTh 3aCTOCOBYBATHCS
caMocCTiiHO. BOHM € CyTO eKOHOMIYHMMH 1 CIPSIMOBAHI Ha 03J0POBICHHS (hiHAHCOBOI AiSTBHOCTI
OOpKHMKA Ta TOKPAICHHS eKOHOMIYHUX TMOKa3HUKIB MiIMPUEMCTBA, TOJI SK 3aXOJH, CIIPSIMOBAHI
Ha CTBOPEHHS CIPUATIMBUX YMOB JJIsl BiZIHOBJIECHHS IUIATOCIIPOMOXKHOCTI OOpXKHHKA, 3aCTOCOBY-
IOThCS B TIO€IHAHHI 3 peadimiTaliiiHuMu ipoierypamu 1 imine B koMruiekci [ 10, ¢. 195]. [To3acynosa
K MPOLIE/ypa CaHallii — [1e CUCTeMa 3aX0/IiB MO0 BIIHOBICHHSI TUIATOCIIPOMOKHOCTI OOPIKHUKA, SIKi
MOKe 3IIMICHIOBATH 3aCHOBHUK (YYacCHHK, aKIiOHEep) OOpIKHIKA, BITACHUK MaifHa (OpraH, YIIOBHOBA-
JKCHHUH YIIPaBISITH MallHOM) OOpIKHHKA, KpE/UTOp 60p>1<HH1<a HII 0cOo0M 3 METO0 3armo0iraHHsI
GaHprTCTBy 60p)KHI/IKa [UIIXOM BXKHTTSI OpraHi3aIiifHo- TOCTIONIAPCHKHX, ynpaBJ'IlHCLKI/IX iHBeC-
THIIHHNX, TEXHIYHNX, (DIHAHCOBO-EKOHOMIUHHX, MPABOBHUX 3aXOJiB BiIIMOBITHO 0 3aKOHOJABCTBA
JI0 MOPYIICHHS MPOBA/UKCHHS Y cripaBi npo OaHkpyTcTBO. [IpH 1IbOMY OOpPKHUK CaMOCTIHHO PO3-
pobiste maH caHaii, TIOTOIDKY€ fioro 3 ycima 3a0e3MeYeHUMH KPETUTOpaMH Ta OTpUMye€ plmeH—
HS 3arajbHUX 300piB KPEAUTOPIB PO HOTO CXBaleHHs. Y MONAIBIIOMY IIed TUIaH caHalii mijsrae
3aTBEPIKEHHIO TOCTIONAPChKUM cynoM. CTpoK [iii 103acy/10Boi MpoLeIypH CaHallil He MOXe Iepe-
BUIILYBATH JIBAHAILSATH MICSILIB 13 IHS 3aTBEPIKESHHs FOCIOIAPCHKUM CYJIOM IUaHy caHauii. [Tpors-
rOM L€l poLiexypH Jie MOpaTopiii Ha 3a10BOJICHHS BUMOT KPEAUTOPIB Ta 3a00pOHa Ha MOPYILIEHHS
CIIPaBH PO OAHKPYTCTBO OOPIKHHKA.

YV HayKkoBiii JiTeparypi nporeypt OaHKPYyTCTBA BITHOCATH IO PI3HOBHILY ITPOIIEITYPHO-0P-
ra"izamiiaux GopmM, siKi ICHYIOTh MOPs 13 MpolecyaabHUMU popmaMu. [Ipu oMy HaroJyornry-
€ThCS, IO CYJIOBI MPOLIEAYpH OAaHKPYTCTBA HE MOXKYTh OyTH BIHECEHI JIO0 MPOIECYATBHUX (OPM,
OCKIUTBKH TiJ 9ac iX 3MiHCHEHHS Ma€ MicIle, B MEpIIy 4epry, He IepKaBHO-BIAIHA MisUTBHICTH,
a TiSUTBHICTB 1HIINX cy0’€KTiB: OOp’KHMKA, KPEAUTOPIB Ta apOiTpaskHOro Kepyrodoro [11, c. 231].

CynoBy npoueaypy b.M. IlonskoB Bu3HaYae sik MOPSAJOK 3aCTOCYBaHHS CIeliadbHUX a0
TpaIuLiHUX 3ac00IB HECIIPOMOMXKHOCTI 3 METOI CTBOPEHHSI HEOOXiIHUX YMOB JJISi BiTHOBJICHHS
JIaTOCTIPOMOXKHOCTI 200 JikBifamii [12, c. 198]. KoxkHa cynoBa npoueaypa Mae CBO€ LLJIbOBE MPH-
3HAUCHHs, 3MICT 1 CTpOKHU peamizamii. OmHaK yci BOHH, 32 BUHATKOM MHPOBOI YTOAH, Iependada-
IOTh TIPOBEACHHSI aHATI3Y (PiHAHCOBOTO CTaHy OO KHUKA, (POPMYBaHHS PEECTPY BUMOT KPEAUTOPIB




Tocnodapcuvke npaso ma npouec

Ta MiZITOTOBKY 3BiTy apOiTPa’KHOTO KEPYIOUOTO 3a Pe3yabTaTaMy IPOBEACHHS BIAMIOBITHOI Cy10BOT
IpOLEAypH.

KoxxHa npoueaypa, 1110 3aCTOCOBY€EThCS 10 HEILIATOCIIPOMOKHOTO OOPAHKHUKA, MAE CBOI 0CO-
OJMBOCTI, Yepe3 10 cTaTyc OOpXKHHMKA Ta 00CST HOro Ji€3MaTHOCTI Ha PI3HHUX CTAIisAX MPOIECY
HE € OHAKOBHUM. Y IIbOMY aCIIeKTi IIJIKOM TTOTOKY€EMOCH 13 .A. ByTHpchKoto, sika Big3HAYaE, 1110
MPaBOBUH cTaryc OOp)KHUKA Ta HOTO MaliHa y CIpaBi MPo OAHKPYTCTBO HE € OJHAKOBHM Ha BCIiX
CTaIisIX MPOIIECY 1 3MIHIOETHCS 3aJIEKHO B1JI TOTO, SIKY CYIOBY IIPOIIEYPY 3aCTOCOBYIOTH JIO HEILIa-
TOCIIPOMOKHOTO Cy0’€KTa i INIPUEMHHUIBKOI TisTbHOCTI [4, ¢. 102].

BucnoBku. bopxnuka y cnpasi npo OaHKPYTCTBO MOXKHA BH3HAYaTH SIK Cy0’€KTa Mpasa,
SIKMH y 3B’A3KY 31 371HCHEeHHSIM MiIPHEMHHUIBKOI AiSUTTBHOCTI HE B 3M031 BUKOHATH CBOI I'POIIOBI
3000B’s13aHHS [IEepe]] KPEeIUTOpaMu B cyMi, 1o nepesuinye 300 MiHiMaIbHUX 3apOOITHHX IJIAT, 10
MiATBEPIKYETHCS CYTOBUM PIIICHHSIM, SIKE HA0Pasio 3aKOHHOI CHITH, Ta TIOCTAHOBOIO ITPO BiIKPUT-
TSl BUKOHABYOTO IPOBAKEHHSI, IIOJI0 SIKOTO B TOCIIOAAPCHKOMY Cy/i rmepeOyBae crpasa mpo OaH-
KPYTCTBO a00 3aCTOCOBYIOTBCS 3aXOAM JOCYHOBOI caHallii. [loxin ¢akTopiB BHHUKHEHHS HEILIa-
TOCIIPOMOYKHOCTI Ha 30BHIIIHI Ta BHYTPIIIHI Ma€ BaKJIMBE 3HAYCHHS Y CIPaBi Mpo OAaHKPYTCTBO,
a came y BUIAJIKy HasBHOCTI BHHU 3aCHOBHHKIB Y JIOBEJCHHI /0 OAHKPYTCTBA MOXKITUBE TIPUTSIT-
HEHHsI TakuX 0ci0 J10 BianoBinaneHOCTI. KojkHa mporieaypa, o 3acTOCOBYETHCS JI0 HETIATOCIIPO-
MOYKHOTO OOPIKHHKA, Ma€ CBOi 0COOIMBOCTI, Uepe3 M0 CTaTyc OOPIKHUKA Ta 00CST HOTo Ai€31aTHO-
CTi OOpXKHUKA Ha PI3HUX CTAMISIX MPOBAHKEHHS y CIpaBi Mpo OAHKPYTCTBO 3a3HAE CYTTEBUX 3MiH.
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