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KPUMIHAJIbHUM IMPOCTYIOK: 1OCBIJA 3AKPIIIVIEHHS
(HA ITIPUKJIAAI HOPM ABCTPIMCBKOI'O KPUMIHAJIBHOI'O KOJAEKCY 1852 P)

CrarTs mpuUCBsiUEHA JOCITIDKCHHIO TMHTaHHS PO3BHTKY 3aKOHOIABYOTO pery-
JIFOBaHHS iHCTUTYTY KPHUMIHAIBHOTO NMPOCTYNKY Ha MPHKJIaIi HOPM aBCTPiHCHKOTO
KpUMiHaneHOTO Kozekcy 1852 p. IlpoaHani3oBaHO OCHOBHI AaCIEKTH HOHSTTS
«KpUMIHANBbHUN TPOCTYNOK» B AaBCTPIHCHKOMY KPHUMIHAIbHOMY 3aKOHOAABCTBI
1768—1852 pp. ABTOp aKIEHTY€ HA BiIMEKYBaHHI I[bOTO MOHATTS BiJl HOHATH «TSK-
KHif» Ta «HETSDKKHU (3BHYAHHHIA) 3JI0YMH», SIKI BHKOPHUCTOBYBAJIHCH B aBCTpIk-
ChKOMY KpHMiHaIbHOMY Kozekci 1852 p. Ha mijctaBi aHami3y HOpM LIbOTO KOACKCY
BCTAHOBJICHO 3MICT MOHATTS «KPHUMiHATEHUHA TPOCTYIIOKY.

Knrouosi croea: kpuminanvruii npocmynox, majckuil 3104UH, HemsicKuil (36u-
YQUHULL) 3104UH, CYCRITbHA Hebe3neKka, 00 €km npocmynKy.

Crarps MOCBAIICHA UCCICIOBAHHUIO BOIIPOCA PA3BUTHUS 3aKOHOAATEIIBHOTO Pery-
JIUPOBAHMS HHCTUTYTA YTOJIOBHOTO MPOCTYIKA HAa IPUMEPE HOPM aBCTPHICKOTO YIo-
noBHOTO Kozekca 1852 r. [IpoaHanu3upoBaHbI OCHOBHBIC ACTEKTHI MOHATHS «YTO-
JIOBHBII MPOCTYNOK» B aBCTPUUCKOM YTOJIOBHOM 3aKoHoAarenbcTBe 1768—1852 rr.
ABTOp aKIIEHTHPYET BHHUMAaHHE HAa OTTPAaHWYCHUM JAHHOTO MOHATHUS OT MOHSITHH
«TSDKENIoe» M «HETsDKeNoe (OOBIYHOE) MPECTYIUICHUEY, MCIIOIb3YEMbIX B aBCTPHI-
CKOM YTOJIOBHOM Koznekce 1852 . Ha ocHoBaHMHM aHanm3a HOpM 3TOTO KoAeKca ycra-
HOBJICHO COZIEP>KaHUE TIOHATHUS «YTOJIOBHBIN MPOCTYIIOKY.

Knrwoueswle cnosa: yeonognviii npocmynok, mssjiceioe npecmynieHue, Hemsice-
J0e (0bvluHOE) npecmynierue, 0duecmeeHHAsk ONACHOCb, 00bEKM NPOCMYNKA.

Article is devoted to coverage the essence of the development of legislative reg-
ulation of institute of criminal misdemeanor, for example the rules of the austrian
criminal code 1852. Analyzed the main stages of the concept of “criminal misde-
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meanor” in the Austrian criminal law 1768—1852 years. The author emphasizes on
the delimitation of this concept from concepts serious crime and non-serious (ordi-
nary) crime which were used in the austrian criminal code 1852. Based on the analy-
sis of the norms of this code installed content of the concept “criminal misdemeanor”.

Key words: criminal misdemeanor, serious crime, non-serious (ordinary) crime,
public danger, object of criminal misdemeanor.

Beryn. HeoOxigHicTh 3aKOHOJaBYOTO BPEryIIOBaHHS 3aCTOCYBaHHA NONIOKeHb KpumiHaib-
HO-TIpolecyansHOro Komekey Ykpainu (mani — KITK Ykpainn), siki peryimoroTh 0COOIHBOCTI 10CY-
JOBOTO PO3CITiTyBaHHS KPUMIHATIBHUX MPOCTYIKIB Ta iX CYJOBOTO PO3MISY, CTajla IMiICTaBOO IS
npuidHaTTs 22.11.2018 p. BepxoBHoto Pagoro Ykpainu 3akony «IIpo BHECEHHS 3MiH 10 NESKUX
3aKOHOIABYMX aKTiB YKpaiHH IIOAO CIPOLICHHS JOCYIOBOTO PO3CIIAYBaHHS OKPEMHX KaTeropii
KPUMiHAJIFHUX TIPABOIIOPYIICHBY. 3TiTHO 3 IPUIUCAMH IIbOTO 3aKOHY BBOAWTHCSI HOBUH BHJ KpH-
MIHAJIBFHO KapaHOTo JisSTHHA — KpUMiHAIBHUN MpocTynok. KpuminaneHuil mpoctynok — mependa-
YeHe UM KOJIEKCOM MistHHA (Zisl 4M Oe3misuTbHICTB), 32 BYMHEHHS SKOTO nependadcHe OCHOBHE
HOKapaHHs y BHAI mTpady B po3Mipi He OinbIe TPHOX THCAY HEOMOJATKOBYBAaHMX MiHIMyMiB
JIOXOJIiB TpoMajsH abo iHIle TOKapaHHs, He MOB’s3aHe 3 Ho30aBnenHaM somi [1]. Ix poscriny-
BaHHS, 3rinHo 3 npunucamu KIIK Vkpainu, Ha BiIMiHY BiJ iHIIUX KPUMiHAJIbHO KapaHUX IisHb,
BiZI0yBa€eThCs 3a CHPOLIEHOO NpoLeayporo. OTxe, SIK BUIUIUBAE 3 aHAIII3Y LIbOTO MOHSTTS, 3aKOHO-
JaBelb (PaKTHUHO KaTEropilo «3JI0YMHH HEBEIMKOT TSHKKOCTI» MEPEBIB Y KATEropio «KpUMiHAIb-
HUH IPOCTYNoK». OITHAK 3MICT HOHSTTS «KPUMIHATBHUH MPOCTYIIOK) HATIOBHEHUH HE JIHIIE isTH-
HSIMU, SKi HHHI € 3JI0YNHAMM, a i TAKUMU, 1110 HUHI € aJMiHICTPATUBHUMHU NPaBOTIOPYIIICHHIMH,
30KpeMa, KepyBaHHsI TPAHCIIOPTHUMH 3ac00aMU B CTaHi aIKOTOJIFHOTO, HAPKOTHIHOTO YH HIIOTO
CI’stHIHHS 200 IT1JT BIUIMBOM JIIKapCHKHX MpeTaparis, M0 3HWKYIOTh YBary Ta MIBUIKICTh PEAKIIii.
DopMyITIOBaHHS TOHSITTS «KPUMIHAIBHUN MPOCTYIOK», Or0 3MICTOBHE Ta BHIOBE HAITOBHEHHS
€ OIHUM 3 EJIEMCHTIB e()eKTUBHOCTI I[LOT0 iIHCTUTYTY Ta NMPOIIeCy H0ro BIpoBaKeHHs. Baxneum
€JIEMEHTOM aHaJi3y IbOTO iIHCTUTYTY KPUMIHAIBLHOTO MpaBa, 3BakKatour Ha HOTro rIMOOKe KOPiHHS,
€ JIOCIIKEHHS 1CTOPUKO-TIPABOBOTO ACHEKTy LbOTO SIBUIA SIK OJHOTO i3 CKJIAJ0BHUX EIEMEHTIB
Horo BIOCKOHaJIEHHs Ta 3a0e3neueH sl eDEeKTUBHOCTI. AKmyanbHicmsb numanHs OB’ 13aHa 3 Heo0-
XimHICTIO 3a0e3meueHHs e(peKTHBHOCTI KPUMIHAIBHO-IIPABOBOTO PETYIIOBAHHS CYCIUTBHHUX Bill-
HOCHH SIK BOKJIMBOI CKJIAJIOBOI YACTHHHM 3aro0iraHHs Ta 00pOTHOH 13 3IOYMHHICTIO SK CYCHUIBHO
HEeOES3MEYHNM SIBHIIIEM Ta CYyTHOCTI KPEMIHAIBHOTO MIPOCTYTIKY K CKJIaJHHUKA IIHOTO TPOLECY.

Cepen TOCITHUKIB TIUTAHHS, ITOB’I3aHOTO 3 ICTOPUKO-TTPABOBHUM aCIIEKTOM 3aKOHOAABYOTO
3aKpIIJICHHS THCTHTYTY KPUMIHAILHOTO MPOCTYIKY, HEOOXiMHO Ha3Bath Takux BueHUX: K. Cyii-
ka-3eminceka, 1. Crebenserkmid, E. Kmmmyceknit, B. Kynmsannekuii, b. Tummk, M. Hukngopax,
10. MakapeBiu Ta iH., sIKi IpoaHaNli3yBaJd Ta PO3BHHYIN HAyKOBi MOIISAN 3 BOTO NMUTAHHS.
OnHak, He3BaKAIOUM Ha BKA3aHe, BAPTO 3a3HAYNTH, 110 B Cy4aCHIN IOpUANYHIN miTeparypi 3 icTo-
pii mepxaBu i paBa YKpaiHU BiACYTHE KOMIUICKCHE AOCIHIPKCHHS TUTAHHS, I10B’3aHOTO 3 3aKO-
HOJIaBYMM 3aKPIIUICHHSM KPUMIHAIBHOTO MPOCTYIIKY, 30KPEMa, B aBCTPIHCHKOMY KPUMIHATBHOMY
kozekci 1852 p., o perynoBaB KpUMiHAIBHO-IPABOB1 BIAHOCHHH B 3aXiTHOYKPATHCHKUX 3€MJISIX
1o 1932 p.

IMocTanoBKka 3aBaaHHA. MeETOIO CTaTTi € NETAJBHUN aHaTi3 1HCTUTYTY KPUMiHAJIHLHOTO
MPOCTYIKY Ha IMiJICTaBl MPUITUCIB aBCTPIHCHKOTO KPUMIHATBHOTO Kojaekcy 1852 p., mo nisB Ha
3aXiJHOYKPATHCHKHMX 3EMIISIX, TOCHIPKEHHS CYTHOCTI TIOHATTS «KPUMIiHATBHHUHA MTPOCTYITOKY, 0CO-
OnmMBOCTEH HOTO BU3HAYEHHS y KPHMiHAIGHOMY 3aKOHONABCTBI, a TaKOX 3’SICYBAaHHS HMHTAHHS
BUIOBOI XapaKTEPUCTHKH IIbOTO IHCTUTYTY, HOTO MICIISI cCepell IHINX KPpUMiHATBHO KapaHUX JisHb
Ta PO3MEXXYBaHHS ITUX Ji5Hb.

PesysabraTn nociaigxkenHs. SIk 3a3Hadanocs B TMATECHTI iMIeparopa, SKUM aBCTpilchKuit
KpUMiHaJIBHUN Kofieke 1852 p. BBOAUBCA B [Iit0, BiH € HOBUM BHJAHHSM KPHUMIHAIBHOTO 3aKOHY
PO TSKKI 37I0YMHU Ta TSDKKI MoJineicbki mpoctynku Bif 3 BepecHs 1803 p., 3 ypaxyBaHHIM ycCiX
3MiH Ta JOMOBHEHb, BHECEHUX 3aKoHaMu, Buaanumu micis 1803 p., a Takox BiH BBOJUTH Y JIif0
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JIeSIKI «HOBI1 TTOJIOKEHHS». 3 OISy Ha HaBEACHE 1 17151 O1IBII IETATBHOTO aHaJli3y I[LOTO ITUTAHHS,
MIEPBUHHUM aCIIEKTOM, Ha SIKUH HEOOX1JIHO 3BEPHYTH yBary, € JIOCHIHKEHHS TOAUTY KpUMIHAIBHO
KapaHHX JIisSHb 32 aBCTPIHCHKUM KpUMiHAIBHUM KojekcoM 1803 p.

VY 1803 p. Ha ocHOBI HOpM KpuMiHambHOTO KOJeKCy [t 3aximaHol ['amuanau Bin 17 yepBHS
1796 p. Ta pe3ynbTariB HOro MpakTHYHOTO BUNPOoOyBaHHs Ha TepuTopii 3axigHoi Ta CxigHoi 'anu-
YMHU KoAM(iKalliiiHa KOMicis po3poOmiIa HOBUI MPOEKT 3arajlbHOABCTPIIICHKOI0 KPHUMiHAJIBHOTO
kozekcy. Lleit mpoekt OyB cxBanenuit imneparopom @pannom I113 Bepecus 1803 p. onmpuittonHeHuiA
HUM i Ha3BOIO «KpuUMiHANBHUI 3aKOH MPO TSHKKI 3T0YMHU Ta TSHKKI MOMIIEHChK] TPOCTYIKI
(B icTOpUKO-TIPaBOBIi Hayi oro mie Ha3uBaroTh OpaHIimKkaHoro). Llel Komeke cKiragaBces 3 TBOX
YacTHH (TSDKKI 3JIOUYMHM 1 TSDKKI TOMIIEHChKI MPOCTYNKH), KOXKHA 3 HUX Maja 1Mo JBa PO3ALIH,
OIIMH 3 SIKMX CTOCYBaBCSl HOPM MaTepialbHOTO KPUMIHAJIBHOTO TIpaBa, a IpYruil — KPUMIiHAIIBHOTO
nporiecy [2, ¢. 60]. Tsokki 37109UHM, 3TiTHO 3 HOpMaMu KpuMiHAJIEHOTO 3aKOHY MPO TSXKKI 3II0YHHH
Ta TSOKKI MoMTineichbki mpoctynku 1803 p., Oynu 3apaxoBaHi 10 FOPUCIAMKIINIT CYIiB, a TSXKKI MO~
HEHCHKI MPOCTYNKH — 70 IOPUCAUKINT aIMiHICTpaTUBHUX OPTaHiB, TOOTO MOIIii Ta TyOepHCHKUX
MpaBliHb. TSHKKUMHU MOMIIIIMHAMH IPOCTYIKaMu Oyl yci KpUMiHAJIBHO KapaHi AistHHSA (Iist abo
0e3IisITbHICTD), 1110 Oy BUMHEHI HEYMUCHO, a TAKOX JIETK] TUIeCHI YIIKO/DKEHHS Ta JiISTHHA, 110
nopyuryBaju Ao0pi 3Buuai. OTke, MOAIT KPUMiHAIBHO KapaHUX JdisiHb BiOyBaBCS 3aJIeXKHO Bij
TOTO, JI0 FOPUCIUKLIT IKOT0 opraHy Oyio 3apax0BaHO pO3MIIs] CIIpaB PO HOro BUMHEHHS, a TAKOX
CyCHiIbHY HeOe3MeKy 3704HHY (HOro HEyMUCHICTh, MOPYLIEHHS JOOpUX 3BUYAIB).

OnHak 3aCTOCYBaHHS KPUMIHATBEHOTO KoAekey 1803 p. 3HAYHO yCKIATHIIIO IPUHHSTTS KpU-
MiHaJTBHO-TIPOIIECYaTbHOTO Koaekey Bif 17 ciuns 1850 p. Ilel koaeke BIPOBaIXKyBaB HOBUH MO
KpUMIHAJIHO KapaHWX JisHb Ha TSKKI 3JI0YMHHW, HETSDKKI (3BHYAiHI) 3JIOYMHH Ta MPOCTYIIKH.
BonHouac ynHHME KpuMiHambHHNA Komeke 1803 p. 30epiraB momin Ha TSOKKI 3JIOYMHHU Ta TSKKI
MOJIIEHCHKI TIPOCTYIIKH, IO CHPUYHHSIO KOJIi3ii B 3aCTOCYBaHHI 3raJlaHUX HOPM MaTepiabHOTO
Ta TPOIECYaTbHOTO0 KPUMiHAIBHOTO MpaBa [3, s. 447—448]. BpaxoByioun BHUIICHABEICHI (aKTH,
y Oepesni 1850 p. xoaudikamiiHa KOMICisI oAaga iMIepaTopy MpOeKT KPUMiHAIBHOTO KOAEKCY,
B OCHOBY AKOTo OyJ0 MOKJIQJICHO MOJIOKEHHS YUHHOTO KpHUMiHanbpHOTO Kojekcy 1803 p., 3 Bpa-
XyBaHHSIM BHECEHHX Yy HBOTO 3MiH. binbmricTs uieHiB koaudikariiinoi koMicii miaTpuma izneto,
110 HOBUH KOJIEKC Ma€ IPYHTYBaTHCA Ha HOpMaX YNHHOTO KOJIEKCY, 3 BHECEHHSM Y HhOT'O HEOOXi -
HUX 3MiH Ta JOMOBHEHb, a MO3ULIS JeSKUX 11 WIEHIB NMPO NPUHHATTS LIJIKOM HOBOTO KOAEKCY He
3HaWIIA MATPUMKH KoMmicii. Llei mpoekT Oyiio CaHKIIIOHOBaHO MaTeHTOM iMmmeparopa dpaHia
Mocuda I 1852 p. sik HOBUII KpUMiHANBHHIT KOIEKC JUIS BCi€i ABCTPIiiChKOT iMIIepii — KpHMiHATb-
HUH 3aKOH PO THKKI 37I0YMHH, HETSDKKI (3BUYAlHI) 3I0YMHH Ta MIPOCTYIIKH (B iCTOPHUKO-TIPABOBIH
HAyI[i HOT0 IIe HA3MBAIOTH 3aTANbLHIM KpHMiHATBHUM KogekcoM Dpanna-Mocuda) [4, ¢. 22-23].
Le#t komexc HaOpaB yMHHOCTI 1 BepecHs 1852 p.

TpuBanuit 4ac B iCTOPUKO-TIPABOBIH JIiTEpaTypi BUCHI-NPaBO3HABII BBAXKAJH, IO KPUMi-
HAJIBHO KapaHi JIisSHHA, nepeadadeHi HOpMaMH aBCTPIiIiCHKOr0 KpUMiHAIBHOTO Kozmekcy 1852 p.,
MOAUISUTUCS HA 3JI0YMHHU Ta MPOCTYNKHU. Takuii MOAIT KpUMiHATBHO-KApaHUX JisHb, OAAHUH pi3-
HUMH BUCHUMHU, OyB BUKIMKAHUI HEYBaXKHUM IIEPEKIIAIOM i aHAIIi30M aBCTPIHCHKOTO KPHUMiHAIIb-
Horo kogekcy 1852 p. Ilicis ¢axoBoro mepekiany i IpyHTOBHOTO aHalli3y HOPM I[bOI'O KOAEKCY
MOXXKHa CTBEpXKYBaTH, IO yCi KPUMIHAJIBFHO KapaHi MisHHS MOAULUTACS HAa TSDKKI 3JIOYHHH,
HETSDKKI (3BUYAliHI) 37I0YMHH Ta MPOCTYIIKH.

Heo0xigHOo BOIHOYAC 3a3HAYUTH, IO aBCTPIMCHKHIA KpUMIHAIBHUH Komeke 1852 p. He Mic-
THB TIOHATTS «TSDKKHUN 3JI09MHY», @ BU3HAYaB HOTO Uepe3 IeBHI 03HAKU, 30KpeMa BUHA, BUPaXKEHA
y dopmi ymucny (y Komekci o GopMy BHHH Ha3WBalH 37Ul Hamip) (§ 1); 00 €KT TSHKKOTO 3710~
YHHY — MaTepiaibHi Ta HeMaTepiaabHi Oara, Mo OXOPOHSUIHCS HOPMaMy KPHMiHAJIBHOTO 3aKOHY
1 TIOpyIIeHHS SKUX BigOyBajocs IIJIAXOM BYMHEHHs Aii abo OesmisuibHOCTI (§ 56, 238); BUIIA
CycrinbHa HeOe3leka TSHKKOTO 3JIOYMHY (HalpUKIIam, Kpaaixkka, maxpaictso (§ 189, 460, 461),
MOIIKOKEHHS 4y>K0ro MaiiHa (§ 86, 486), TinecHi ymkomkenns (§ 152—156, 411) [5, s. 496-497].
[IpoanasizyBaBIlM BUIIEHABEACHI O3HAKH TSKKOTO 3JI0UYMHY, MOXKEMO 3pOOUTH BUCHOBOK, IO Mij
TSHKKUM 3JI0YMHOM B aBCTPIHCHKOMY KpHUMiHaJIbHOMY Kozekci 1852 p. po3yMinu cycriiabHO Hebe3-
MIEYHE JiSHHS, SIKe XapaKTepU3yBaIOCs 03HAKAMH 3JI0TO HaMipy # YCBIIOMIIEHOTO OaskaHHS 3aIo-
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JUSATH 3]I0 00’ €KTy TOocATaHHs. be3 X 03HaK MisIHHA TPAKTyBaJOCh SK HETSHKKHH (3BHYAHUN)
37I0YMH YU MIPOCTYTIOK.

Hersxkuii (3BMYaliHAi ) 3JI0YHMH Ta MPOCTYIIOK Y KpUMiHATBbHOMY Kojiekci 1852 p. Bu3Ha-
yajucs oJHaKoBO. BiamoBimHo no mpunucie § 233 ta § 238 kpuMiHanbHOTO Kojekcy 1852 p.,
HETSDKKMM (3BUYAaMHUM) 3JI0YMHOM YH IPOCTYNKOM BH3HABAJOCh AiSHHS (i 4M Oe3qisiib-
HICTh), BUMHEHE BCyleped 3a00poHI HOro mMpaBOBUMH HOpMaMmH, ab0 HEBUKOHAHHS AiH, sKi
oco0a Maja BUKOHATH y 3B 43Ky 3 MPUIIMCAMH MPABOBUX HOPM, SKILIO Li JisHHA nependadeHi
AK HeTSDKKUH (3BUYAHUIN) 370YMH YU IPOCTYIOK Y LbOMY KOJIEKCi (TakoX HisiHHSA, mependa-
YeHI K HeTSDKKI (3BHYAlHI) 3JIOYMHU YU MPOCTYNKH HOPMaMH CIEI[ialbHUX KPUMiHATbHHX
3aKkoHiB — M.[1l.), HaBiTh KO He OYyJI0 aHi 3J0r0 HaMipy, aHi NIKOAM SIK HACTIKY Takoi Jil uu
0e3misUIbHOCTI [6, s. 528].

IIpote, npoanamnizyBaBmu § 274—277 KoAeKcy, MOXKHA 3pOOUTH BUCHOBOK, IO KOJIEKC ITOTi-
JISIB HETSDKKI (3BHYAlHI ) 3JIOYMHY Ta POCTYIKH 3a 00’ ekTamu. OO’ €KTOM MPOCTYIIKY Oyiia rpomali-
chKa Oe3mnexa (IPOCTYNKY MPOTH IPOMAICHKOTO CIOKOIO Ta MOPSIKY, IIPOTH TPOMAJCHKUX 3aKiia-
IiB 1 yCTaHOB, IPOTH 00OB’SI3KIB IEPKABHOI CITy>KOM) Ta CycriyibHAa MOpaib. O0’€KTOM HETSHKKOTO
(3BuuaitHOrO) 3M0uNHY Oyna Oe3neka okpeMux ocib (Oe3mexa >KUTTS, 310poB’st abo Tina, Oe3neka
BIIaCHOCTI a0 3apo0biTKiB, Oe3meka uecTi i JoOpoi pemyTarii, a Takox Oe3neka iHmux mnpas). [1ix
MIPOCTYIIKOM PO3YMIJIOCS CYCIIJIBHO ILIKIJJIMBE MPOTHUIPAaBHE BUHHE MisSHHS (i abo Oe3nisib-
HICTb), II0 OPYLIYBAJIO IPOMaJChKy O€3MeKy Ta CyCIIbHY MOpalib, a M HETSHKKUM a00 3BHYaii-
HUM 3JI0YMHOM — CYCIIJIbHO IIKIUIMBE MPOTHIPABHE BUHHE MiSTHHS (i a00 Oe3MisUTbHICTE), 10
MOpYIIyBajio 0e3reKy okpeMux oci6. B Hopmax komekcy Oyio JiTKO BH3HAUEHO, OYyIO I TisTHHS
HETSDKKUM (3BHYAMHKMM) 3JI0YMHOM YU TipocTynkoM. Hanpukman, § 493 xoxekcy nepenbavas, 1o
(hanpBa 00MOBa 0COOH, PO3TOJIONICHHS CIMEWHUX TAEMHUITh UM BUCMIIOBAHHS TY>KHAX TOTJISIIB,
BUMHEHE 0e3 TOTTOMOTH JIPYKOBAHUX 3aCO0IB, BBAXKAIOCS MIPOCTYIIKOM, 32 SIKUI Kapasd apermToM
BiJl OJTHOTO JIO IIECTH MICSIIiB, SKIIO X IIi JTii Oy BUMHEHI 3@ JOTTOMOTOIO APYKOBAHUX 3aC00iB, TO
10 JTii BBOXKAJIMCh HETHKKAM (3BHUYAHIM) 3JIOYMHOM 1 32 HUX KapaJid apeliToM BiJl IECTH MiCAIIiB
JI0 OJTHOTO POKY [7, s. 436].

Sk BUIITMBaE 3 aHaNi3y BHUIIEBHU3HAYEHHUX O3HAK TSHKKOTO 3JI0YMHY, HETSDKKOTO (3BHYAii-
HOTO) 3JIOYMHY Ta MPOCTYIKY 3a aBCTPIMCHKUM KpUMiHAJIBHUM KojxekcoM 1852 p., Takuil momin
KpUMIHaJIbHO-KapaHuX AisiHb OyB 3yMOBJIEHMH HEOOXIAHICTIO IXHBOI MPaBUIIBHOI KBamidikarii.
V 3B’s3Ky 3 1IMM TpeOa BU3HAYMTH 1XHI BIIMIHHOCTI.

TsOKKUH 37T0YMH BIAPI3HABCS BiJ HETSHKKOTO (3BHYAHHOTO) 3JIOYMHY Ta MPOCTYIKY 3a
TaKHUMHU KPUTEPISIMH:

1) 3a gopmoto BunH (§ 1, 233 Ta 238) — TSHKKMIA 37109MH MIr OyTH BUMHEHHH JIUIIIE YMHUCHO,
a HEeTSDKKUH (3BUYalHUIN) 37I09MH Ta MPOCTYIIOK Mir OyTH BUMHEHUH 1 YMUCHO, 1 3 HEOOSPEIKHOCTI;

2) 3a 00’€KTOM KpHMiHaJbHO KapaHoTo HistHHSA (§ 56, 274-277) — 00’ €KTOM TSKKOTO 3710-
yrHy OyNy: 3arajipHa Oesleka CyCHiIbCTBa, MyONiYHul TOpsaoK, Oe3neka ocid, MaeTKy, CBOOO
a0 1HmMX npaB okpeMux ocid (§ 56); 00’ €KTOM HETSIKKOTO (3BHYANHOTO) 3JI0YHHY Ta IPOCTYIKY
Oyau: 00 ’exmom npocmynky — rpoMajichbka Oe3leka Ta CyclijibHa MOpaib, 00 €KIMOM HEMAM KO0
(38unatinoeo) 3nouuny — o6esrneka okpemux ocio (§ 274-277);

3) 3a cTymeHeM CyCHibHOI HeOe3NmeKu (3 ONIAay Ha Ie, KpUMIHAJIBHO KapaHi MisHHS
B OITHUX BUTIAKaX OyJIH TSHKKHMH 3JI0YMHAMH, @ B IHIIAX — HETSHKKUMU (3BUYaHHUMHU ) 3TI0YHHAMHE
YU TPOCTYIKaMH (HaIpHUKIIAJ, KpaaikKa, maxpaictso (§ 189, 460, 461), MOMIKOHKEHHS TyKOTO
MaitHa (§ 86, 486), TinecHi ymkomkeHHs (§ 152—156, 411));

4) 3a BHJIaMH TIOKapaHb, KOTP1 MPU3HAYAIHCS BUHHIN 0C001 (32 BUNHEHHS TSHKKOTO 3JIOUHHY
(§ 12) — cmepTHa Kapa Ta yB’SI3HEHHSI; 32 BUMHECHHS HETSHKKOTO (3BHYAIHOTO0) 3JI0YMHY Ta MPO-
cTynKy (§ 240) — aperur; mTpad; mo30aBIeHHS paBa 3aiiMaTHCs IEBHOIO AiSUIBHICTIO; KOH(picKa-
Iis1 IPEAMETIB, 110 CTAaJIH 3aCO00M BUMHEHHS HETSXKKOTO (3BHYAMHOIO) 370YMHY UM HPOCTYIIKY;
3a00pOHA NMPOXKUBAHHS B TEBHIN MICIIEBOCTI, B IEBHOMY KOPOHHOMY Kpai, a00 B yCiX KOPOHHHUX
Kpasix ABCTpIHCBHKOI iMIepii Ta cyaoBa IoraHa).

Moo HETAXKKOro (3BUUAUHOTO) 3JIOUHMHY Ta MPOCTYIKY, TO, SIK BUIUIMBAE 3 aHAII3y HOPM
aBCTPIMCHKOTO KPUMIiHAJIBHOTO KOJeKCy 1852 p., mpoCTyIoK 3a pOpMOIO BUHH Ta BHIAMU ITOKa-
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paHb, KOTpi MpU3HAYINCh BUHHINA 0c001 y pa3i HOTro BUMHEHHS, MaB 30BHIIIHIO CXOXICTH 13
HETSKKUAM (3BUYAMHHIM) 3JI0YHHOM, aJie MaB MEHIIY CTYITIiHb CyCITibHOT HeOe3neku. [Ipore npo-
CTYIIOK BiJIPi3HSBCS BiJl HETSHKKOTO (3BUYAMHOTO) 3JIOUMHY HE JIMIIE 3a 00’ €KTOM, SIK 3a3Hava-
JIOCh BUIIIE, a 1 3a:

1) nacmigkamMu (HETSDKKI (3BUYaiiHi) 37TOYMHU Ta TPOCTYNKH MPOTH OE3MEKU KUTTS
(§ 335); nikapcpka moMuiKa, sika OyJia HacIiAKOM HOro HeKOMMeTeHTHOCTI (§ 356); mommuika
xipypra, sika OyJia HaCJIiAKOM HOro HeKOMIETEeHTHOCTI (§ 357); HeAomIs g 32 XBOPUMHU JIiKapIMHU
abo xipypramu (§ 358); Toprieis OTpyTOI0 0c000I0, AKa He MaJa MmpaBa Ha ii mpojax, K0 He
OyJi0 JOTpUMaHO TepeadaYeHUX 3aKOHOM 3aXo/liB Oe3rneku /i Takoi Toprismi (§ 363); Henba-
JICTh g yac 30epiranus oTpyTH (§ 369); HenoTpuMaHHSI 0co0aMu, SKi MPALOIOThH 3 OTPYTOIO,
3axoJiB Oe3mnekH, i yac 30epirands otpyTH (§ 370); 3aHen0aHHS B TOHOCI PO 3arpo3y 3aBaily
OoynuHKy (§ 382); 3aHenOaHHSA B JOHOCI PO CKakeHy TBapuHy (§ 387); 3anuieHHs BHOUI Ha
JI0p03i BO3iB, O0YOK, Oy/IiBEIHLHIX MaTepiajiiB Ta iHIUX peucH (§ 425)). Y nepeniyeHnux cTarTsax
KOJICKCY 3a3HaYalIOCh, IO SKIIO HACIIKOM BYMHCHHS TepeadayeHnx HUMH KPUMiHAIBHO Kapa-
HUX JisiHb OyJI0 CHPUYMHEHHS IMOTEPHiNid 0C001 TSNKUX TINECHUX YIIKOMKCHbB, TO II€ TisSTHHS
OyJI0 IPOCTYIKOM, a SIKIIO HACTiKOM Oyiia CMepTh MOTEepIiyiol 0coOu, 1e AisTHHS OyJI0 HeTSK-
KUM (3BUYAHUM) 3T0YMHOM [8, s. 246—247];

2) cnocobom BuMHEHHs (0Opa3a decTi (§ 493); rpy0Oi 1 myOmiuHI CKaHAAJH, SKi MOPYLIYIOTh
nopsAAoK 1 Mopaib (§ 516)). Skiro nepenbdayeHi TUMU HOPMAaMU KPUMiHAIBHO KapaHi AisiHHA Oyiu
BYMHEHI 32 JOTIOMOTOI0 JIPYKOBAaHHX 3ac00iB, TO Ii JiSTHHS BBKAIUCH HETSKKUM (3BUYAHHIM)
3JI0YWHOM, SIKIIIO X TisTHHS OyJIH BUMHEHI O€3 TOTOMOTH IPYKOBAHHX 3aC00IB, TO BOHH BBAJKAIUCS
MIPOCTYTIKOM.

OTXe, B OCHOBI MOJUTY KPUMIHAIBLHO KapaHWX IisHb HA TSOKKI 3JI0YMHH, HETSKKI (3BH-
YaifHi) 3JI0YMHU 1 TPOCTYIKK OYJI0 TIOKIIAJICHO CTYIIHB IXHBOI CYCITIIbHOT HEOS3MEKH:

- mAYCKI 3104UHY — KpUMIHAIILHO KapaHi JistHHSA, mependaveHi 4. 1 (§ 1-232) kpumiHaib-
HOTO KOJIEKCYy. Y pa3i BUMHEHHS TSXKKOTO 3JI0YMHY KOJEKCOM Oyio mependadyeHo 3acTOCYBAaHHS
TaKUX MOKapaHb, SK CMEPTHA Kapa Ta yB’ sI3HEHHS,

- HemsAXCKI (36UHAlIMI) 310YUHU [ NPOCMYNKY — KpUMIHAIIBHO KapaHi JisHH, nepeadadeHi
4. 2 (§ 233-532) KpuMiHaJBHOTO KOJEKCY. 32 BAMHEHHS HETSHKKUX (3BUYAaHUX) 3I0YMHIB Ta MPo-
CTYIKIB 3TiZJHO 3 MOJOKEHHIMH LIbOTO KOAEKCY Iependavyanocst 3aCTOCYBaHHs TaKUX IMOKapaHb:
apenit; mrpad; no30aBIeHHS MpaBa 3aiMaTHCS TIEBHOO TiSUTBHICTIO; KOH(ICKAI[IS MPeIMETIB, 0
CTaJi 3acO000M BUMHEHHS HETSHKKOTO (3BHYAHOTO) 3JI0YMHY YU IPOCTYIIKY; 3a00pOHA MPOXKH-
BaHHS B TICBHINM MiCIIEBOCTI, IEBHOMY KOPOHHOMY Kpai a00 B yCiX KOPOHHUX KpasiX ABCTPIHCHKOL
iMIIepii, a TakoX cyioBa joraHa [9, s. 498].

Sk cBiguath cTarucTHyHi AaHi, 3 1881 p. 10 1888 p. HalOIbIIe OYyII0 BUNHEHO MPOCTYIIKIB —
1 413 965 ocobamu, a HaliMEHIIIE — TSOKKHUX 3J104uHIB — 60 686 ocobamu [10, s. 89].

B aBcrpiiickkomMy kpuMmiHanbHOMY Kozekci 1852 p. ocHOBHe Mmiciie cepel nepeadaueHux
HUM TSKKUX 3JI0YHMHIB, HETKKUX (3BUYAMHUX) 3JI0YHMHIB Ta MPOCTYMKIB 3aiiMai KpUMiHAIBHO
KapaHi AisIHHA IPOTH JIEp>KaBU Ta BIaAU SIK pyHIaMEHTy Oe3MeKH CyCIiIbCTBa Ta 0COOU 1 rapaHTii
peaunizauii mpaB ocoOu B cycniibCTBl. Takumu 31104MHaMu OyiM JiepkaBHa 3paja, o0pasa immnepa-
TOpa 200 WICHIB IMIIEPaTOPCHKOTO JOMY Ta 3arpo3a rpOMaJICEKOMY cItokoro. Lle minTBepmkyeTses
MOJIOKEHHAME § 38 1IbOTO KOIEeKCy: «3a TaKuid 3II0YHH, SIK JEpXKaBHA 3paja, SKII0 HOTO BYWHUB
1HO3eMeIlb 32 KOPJOHOM 1 IIed 3JI0YMH CTOCYBaBCS ABCTPIMCHKOI iMITEpii, 3 TaKOK 0CO00r0 Tpeda
OyJ10 BUYMHUTH SIK 13 MICIIEBUM 3T1JTHO 3 HOPMaMHU JIAaHOTO 3aKOHY». Y 1bOMY pa3i iHO3eMeIlb MPH-
PIBHIOBaBCS 3a CTaTyCOM JI0 MiIaHuX ABCTPIHCHKOT iMIepii i miAATaB BilAMOBINaIbHOCTI 3T1IHO
3 HOPMaMH aBCTPiHCEKOTO KpUMiHANBHOTO Komekey 1852 p. [11, c. 109-110].

BucHoBkH. OTXxe, aBCTpiiicbkuii KpUMiHATBHUH Kozeke 1852 p. 3akpiruTioBaB HOBUI OAIN
KPUMIHAJIBHO KapaHUX AisHb. YCi KpUMIHAJIBHO KapaHi JiSTHHS BiH IOAUISAB Ha TSKKI 3JIOYHHU,
HEeTSDKKI (3BUYaiiHi) 3JI0YMHM Ta MpocTynku. Ha mijcraBi aHamizy HOPM LBOTO KOIEKCY MOXKEMO
3p0oOUTH BUCHOBOK, IO TSDKKUM 3JI0Y4MHOM BH3HABAJIOCS CBIJOMO BUMHEHE CYCIIBHO HEeOe3MeuHe
IISTHHS, SIKe XapaKTepU3yBaIOCsI O3HAKAMH 3JI0TO HaMipy ¥ yCBiIOMIIEHOTO Oa)kaHHS 3aromisiTH
3710 mOI0 00’€KTa MmocsATaHHs. be3 ux 03HaK JisHHS TPaKTYBaJIOCH SK IPOCTYIOK UM HETSDKKUH
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(3BryaifHnit) 3mounH. [1ix MPOCTYIIKOM pO3yMiNOCsS CYCHUIBHO IIKIUIMBE TPOTHUIIPABHE BUHHE
nistHES (mist abo Oe3misIbHICTH), IO MOPYIIYBaj0 IPOMAJICHKY O€3MeKy Ta CYCHIIBHY MOpAllb.
[Tig HeTsHKKUM 200 3BUYAHUAM 3JI0YHMHOM PO3YMUIOCS CYCHUIBHO IIKIJUTHBE MPOTHIPABHE BUHHE
JisHHS (i a00 Oe3MisTIbHICTB), 10 MOpYyITyBano Oe3reKky OKpeMHuX 0ci® (370poB’s, BIACHICTH
Ta iH.). [IpocTynok 3a hopmMor0 BUHU Ta BUIAMH [TOKAapaHb, KOTPI IpU3HAYAINCS Y pasi Horo BUH-
HEHHS, MaB 30BHIIIHIO CXOXICTb 31 HETSKKUM (3BUYaWHIM) 3JI04MHOM, aJie¢ MaB MCHIITY CTYIiHb
cycrinbHol HeOe3neku. [IpocTynok Bipi3HABCA BiJl HETSHKKOTO (3BUYAHOTr0) 37I04MHY 3a HACIil-
KaMH Ta CII0cOOOM BUMHEHHSI.
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