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POJIb 1 SHAYUEHHS ITIPABOBHX 3BUYAIB Y ITPOIECI TIYMAYEHHS

V naniif cTarTi JOCHTIKYETHCSI BAKOPHCTAHHS IIPABOBUX 3BHYAIB Y TIPOLIEC] TIIy-
MadeHHsI. ABTOpP 3a3Hayae, 10 Ha JIAHUH 4Yac OIBINICTh JOCITIIHUKIB CXUISIOTHCS
JI0O MHO)KHHHOTO TI1IXOTy B pO3yMiHHI 00’ €KTa FOPUINYHOI iHTeprpeTartii. [le mos’s-
3aHO 31 3POCTA0Y0I0 POJUTIO TAKUX MPABOBHUX PETYIATOPIB SIK, HAPHKIIAI, HOpMa-
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TUBHI W 1HIMBIiyabHI MPABOBI JIOTOBOPH, MPEIEICHTH, TPaBO3aCTOCOBHI 1 1HTEp-
MpeTaiiiHi akTh Ta paBoBi 3Buuai. OTke, MPaBOBUI 3BUYAl PO3MISIHYTO B pO3pi3i
Teopii TIyMadeHHsI — K 00 €KT TIIyMa4eHHs, a TaKOX HOTro 3aCTOCYBaHHS IIiJI 4ac
TIIyMa4deHHS 1HIINX HOPMATUBHUX 1 IHAMBITyalbHUX MPABOBUX aKTiB.

VY cTaTTi aBTOPOM HaBECHI MOHATTS Ta XapaKTEpHI O3HAKU MPABOBHX 3BHUAIB,
SIK1 BIIPI3HAIOTH 1X Bif IHIINX JPKEpeJ mpaBa. Y poOOTi MOJAIOTHCS MPUKIAAN 3 Pi3-
HUX rajly3ei IpaBsa 1010 HaJaHHs 3HAUYCHHS JpKepedl IpaBa 3Bu4asiM. Y poboTi pos-
DIAAAI0ThCS MMUTAHHA IOJI0 3aCTOCYBAaHHS 3BMYAIB JIJIOBOrO 00OPOTY CYIOM IS
BUPIMICHHS CIIPHUX MUTaHb. HaBOISITHCS iCTOPHYHI Mapaesi BHKOPHCTAHHS TaKUX
3BHYAiB y Tpoleci TiyMadeHHs y npaBi. BinzHagaeTbes 3aranpHa MO3UTHBHA COIIi-
aJIbHA 3HAUYYIIICTh MPABOBHUX 3BUYAIB, IO NPOSIBIAETHCS Y (PYHKIIIAXK: M3HABATIBHIM,
CaMOpEeTYIIOBaHHS, 3a0€31IeUCHHS €THOCTI MTPAKTHUKH Ta IIEPBUHHOTO HOPMATHBHOTO
YIIOPSAAKYBAHHS HOBHX CYCITUTEHUX BiIHOCHH.

ABTOp 3a3Havae, M0 B PI3HUX CHCTEMax INpaBa HE OAHAKOBE 3HAUCHHS Haja-
€THCS 3aKOHY 1 3BHYAIO B CYHOBiM NMPaKTHUI, JOKTPUHI. Tak, BITYM3HIHI ySBICHHI
PO i€papxilo pi3HUX JpKepel MpaBa HEMPHIATHI A IHIIMX KpaiH; METOAH 1 Mip-
KyBaHHs, BAKOPUCTOBYBaHI IOpUCTaMH JUIs BCTAHOBJICHHS HOPM TIpaBa i pO3BUTKY
IIpaBa B LIIOMY, Ay>K€ PI3HOMAHITHI.

[Ipoanani3yBaBIIIH ITiIXOAN HAYKOBIIIiB Ta MOJIOKEHHS YUHHOTO 3aKOHOIABCTBA JI0
BH3HAYCHHS CYTHOCTI, O3HAK, MEXaHi3My Jii IPaBOBOTO 3BHYAI0, aBTOPOM 3pOOJICHO
BHCHOBOK, II[0 B CHUTy 00’ €KTHBHUX IPUYUH TIEPEBAKHE PO3IIOBCIOMKCHHS 1 3aCTO-
CyBaHHS BiH HaOyBa€ y NMPHBATHO-TIPABOBHX Tally3siX MpaBa (0COOIMBO B MOPSIKY
3IIACHEHHS TOCTIOAAPCHKOT AISUTLHOCTI, SK HA HAIIIOHAIBHOMY, TaK 1 MKHAPOTHOMY
piBHI). Posib paBoBOro 3BMYAI0 1 MOKJIMBICTh 3aCTOCYBAHHS B Taly3sIX MyOJIIYHOTO
npaBa Ui BU3HAUCHHS TIEBHUX 3aKOHO/IABYMX TPOIEAYP 1 MPOLECIB He 3HAYHA, 110
HOSICHIOEThCSI CYTTEBUM BILIMBOM JICP)KaBH Ha PEryJIIOBaHHS JaHUX BiJHOCHH.

Knruosi cnosa: npasosi 36uuai, 36uuai 0inosoco obopomy, Odxcepena npasd,
00 €KmM Maymadents, 20cno0apcvbka OisaibHICb.

Shevchenko A. Ye., Antoshkina V. K. Role and significance of legal customs
in interpretation process

This paper is devoted to study of the legal customs usage in the interpretation
process. The author notes that these days the majority of researchers support
the idea of multiple approach to understanding the object of legal interpretation.
It is connected with the growing role of such regulators as, for example, acts
of the Constitutional Court, normative and individual legal treaties, precedents,
enforcement and interpretative acts and legal customs. Therefore, the legal custom
is studied in the context of the theory of interpretation: as an object of interpretation
and its usage in the interpretation of other normative and individual legal acts.

The article presents the concepts and features of legal customs that distinguish
them from other sources of law. The paper provides examples from various fields
of law where legal customs are considered as sources of law. The paper raises
questions on the business customs usage by the court in order to resolve controversial
issues. Historical parallels of such customs usage in the process of interpretation in
law are given. A general positive social significance of legal customs is highlighted.
It is reflected in its functions: cognitive, self-regulation, ensuring the unity of practice
and the primary normative regulation of new social relations.

The author notes that in different systems of law, the law and custom are not
of equal importance in the court practice and doctrine. Thus, domestic ideas
on the hierarchy of different sources of law are not applicable to other countries;
the methods and considerations used by lawyers to establish the norms of law
and the development of law in general are very diverse.
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As a result of the analysis of the approaches of scientists and the provisions
of the current legislation to determine the nature, features, mechanism of action
of legal custom, the author concludes that due to the objective reasons, it becomes
being predominantly distributed and applied in private legal spheres of law (especially
in the order of commercial activity, both on national and international level). The
role of legal custom and the possibility of application in the spheres of public law,
while defining certain legislative procedures and processes is not significant, which is
explained by the significant influence of the state on the regulation of these relations.

Keywords: legal customs, business customs, sources of law, object of interpretation,
commercial activity.

Beryn. IlocriiiHnii HayKOBUH 1 MPaKTHYHUK 1HTEPEC J0 TEOpii IOPUINIHOTO TIIyMaueHHS
MOSICHIOETHCS 00’ €KTUBHUMH Ta Cy0’€KTUBHUMU NPUYMHAMH — 3arajibHUM 1 a0CTPaKTHUM Xapak-
TEpOM HOPM IIpaBa, 0COOINBOCTSIMA MOBHO-JIOTTYHOT 30BHIITHBOI ()OPMH BHKJIATy HOPMaTHBHHUX
MPUMHNCIB, PI3HOIUIAHOBICTIO 3HAHB 1 MiAXO/IB IO MPAaBOIHTEPIIPETAlIHHOI iSMBHOCTI Cy0’ €KTIB,
o ii 3A1iCHIOITh, HEAOTPUMAHHIM BUMOT 3aKOHOJIABYOT TEXHIKU IMiJl Yac CKJIaJaHHsS MPaBOBUX
aKTiB TOIIO0. Pa3oM i3 TUM AedKi MUTaHHA IOPUIMYHOT TPAKTUKY TIIYMa4eHHS He 3HAWIIUIN 1 TOHUHI
CBOT0 OJTHO3HAYHOTO BHpilIeHHs. OHEe 3 HUX — BU3HAUYEHHS 00’ €KTa TIIyMauyeHHS, sIKUH € BU3HA-
YaJIbHUM €JIEMEHTOM JUIs BCi€l mpaBoiHTepHpeTauiinoi nisiabHocTi. Ha nanuii wac GinbLiicTb
JIOCITIJIHUKIB CXUIISIOTHCS IO MHOKHHHOTO TMiJIXOMY B PO3yMiHHI 00’€KTa IOPUANYHOI iHTEepIpe-
TaIlii, 0 MPEACTABIIETHCS AOCOTIOTHO 3aKOHOMIPHHUM 1 MTOB’S3aHO 31 3pOCTAI0Y0I0 POJLTIO TAKHIX
MIPABOBUX PETYISATOPIB K, HAPHUKIAT, akTH KoHcTUTyIIiitHOTO Cy/Ty, HOpMAaTHBHI 1 1HIWBITyaTbHI
MIPABOBI JIOTOBOPH, TIPEIENECHTH, MPAaBO3aCTOCOBHI 1 iHTepIpeTaIliiiHi akTH Ta MPaBOBi 3BHYAl.
OTxe, BBKAEMO 3a JOIITFHE 3BEPHYTH yBary Ha 3a3HaueHi PEryIsITOpH, 30KpeMa IIpaBOBHUI 3BU-
qaii, B po3pi3i Teopii TimyMaueHH. BiCyTHICT 3HAYHOT yCTANEHOI MPAKTUKHU 3aCTOCYBAHHS TAKHX
3BUYAiB BUKJIMKA€E 0arato MUTaHb Ta CKJIATHOMIIB, TOMY TOsBa Oi1bII01 KITBKOCTI TOCIIKEHb, SKi
3MOXYTb PO3KPHUTH Pi3Hi CTOPOHU 1 MOXKIIMBOCTI BUKOPUCTAHHS IPABOBHX 3BHUAIB, € CBOEUACHOIO
1 aKTyaJbHOIO.

ITutanHs BU3HaYeHHA 1 Ki1acu@ikanii 00’ €KTiB TINyMadeHHs PO3MISAANOCS Y MpaLsix TaKuX
BueHuX, sk C.C. Anekcees, C.I. Binpusuckuii, 51.C. Boabdoscrka, C.A. Tonyucekuii, A.l. J{enu-
coB, b.B. Maymmmes, O.B. Mockamok, H.M. Onumenko, A.C. Ilironkin, M.C. Crporosud,
10.T. Txauenko, A.C. lnsamomHikoB Ta iH. Cepen NMpaBoO3HABIIB, SIKi BKIFOYAIN Y chepy CBOIX
HAyKOBHUX 1HTEPECIB JOCIIKCHHS 3aCTOCYBaHHS 3BHYasl, B TOMY YHCIII IIJIOBOTO 000POTY, MOKEMO
Bim3HaunTH 1.B., Ycenka, H.M. Onumenxo, A.I [TopoturoBa, H.€. Tonka4doBy, P.A. Maiinanuka,
I.A. JTiKOBCBKY.

IMocTanoBka 3aBaanHsA. CaMe acCeKT BUKOPUCTAHHS MPABOBHX 3BUYAiB y Mpolieci TyMa-
YEeHHs Maiike He BHCBITIIFOETHCS Y MPAIAX 3a3HAUYEHUX aBTOPIB, CaMe TOMY I MOMEHT 3raJlaHoi
npobIeMaTHKU OyTH TOCIIPKYBAaTUCS B paMKaX CTaTTi, 0 1 CTAHOBUTHUME 11 METY.

Pesyabratn pociimxenns. Jlocninnuk npaBa Bonbdosebka S.C., BUBYAIOUMM MUTaHHS
MPAKTHKH TIyMa4eHHsI, HATOJIONIY€E Ha HEOOX1THOCTI pO3MEXKYBaHHS MMOHATH 00’ €KTa Ta MpeaMeTa
TryMadeHHs. [lig 00’€KTOM TIyMadeHHS BOHA MPOINOHYE PO3YMITH Ti MPABOBI SIBHIIA, MPOLECH
i CTaHW, Ha SIKi CIIPSIMOBAHE IOPUANYHE TIIYMAYCHHS, i MPEIMETOM FOPUINTHOTO TIYMauCHHS —
YacTHHY 00’€KTa, sKa B JaHWH MOMEHT MiJJIA€ThCS OCMHUCIICHHIO, OINHII 1 TIOSCHEHHIO, SIK-TO:
KOHKPETHI CTarTi HOPMaTUBHHUX aKTiB (1X YaCTWUHM 1 T. I1.), HOPMATHUBHI MPHUITHCH, HOPMU TIpaBa,
CTPYKTYPHI €IEMEHTH HOPMH (TiI0Te3a, AUCIIO3UILis, CAHKIIIS ), TOHATTS, TCPMiHH, HAWMEHYBaHHSI,
CJIOBa, 3HAKH, COIO3H, OYKBH 1 T. 1. [1, c. 48]. OTxe, mij 11e BU3HAYCHHS, HAa HAIIY JTyMKY, ITi/maa-
I0Th TIPaBOBi 3BHYAI, sIKi MOXKYTh OyTH 00’ €KTOM TIyMaueHHs 1 3aCTOCOBYBATHCS IIiJ] 4ac TIIyMa-
YEHHs IHIINX HOPMaTUBHUX W 1HIUBIAyaIbHUX MPABOBUX AKTiB.

OCTaHHIM 4acOM MOXKEMO TOMITUTH 3pOCTaHHS IHTEpecy cepei AOCHITHHUKIB A0 TeMHU
BU3HAUEHHS 3BHYAI0 AK 0cOoONMBOI (OpMHU IpaBa Ta MOTO 3aCTOCYBaHHS y mpaBi. B ocHOBHOMY
TaKU{ IHTEepeC 3yMOBIIEHUH koAU (]iKaLisIMU 3aKOHOAABCTBA KOJMHUILIHIX PAASHCHKUX pecyOIiK, 1110
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BIIOYJIMCS B TIOCTPAJISHCHKUN TEPioJl, 1 «BIJHOBJICHHSAM y TIpaBax» 3BHYAI0 SK JDKEpesa MpaBa
[2, c. 201-380], o0 3HAYHOIO MIPOIO CTAJIO JAHUHOKO TpaBOBHM Tpa,Z[I/I]_IiHM JI0COLIaJIICTUYHOTO
MHHYIIOTO. 3Buyaii 30epiras y CPCP JesKy 3HAYYIIICTh JIAIIE TIEK MIpOto, KOO BiH OyB moTpio-
HUH a00 KOPUCHUH IS TIyMaueHHsI 1 3aCTOCYBaHHS 3aKOHY (consuetudo secundum legem), abo
B TUX HEYHCIICHHUX BUIAJIKaX, KOJIU CaM 3aKOH MOCHJIAE JI0 3BUYAL0, BiIBOSTYN I/IOMy TeBHY coepy.

Yopuomas O.b. Bu3Havae, 110 B Cy4acHOMY yKpPaiHChKOMY 3aKOHO/IaBCTBI 3BHYAL0 BiJ[BE/IeHA
MIeBHA POJIb Y PEryJIIOBaHHI CYyCHUIBHUX BITHOCHH, 30KpeMa B TAKMX Taly3sx Mpasa, sSK: [UBLIbHE,
cimeiiHe, rocrogapchKe, Mi>KHApOIHe MyOJIiuHe 1 IpuBaTHe, agMiHicTparuBHe. [lpuyomy npaBoBi
3BHYAl 3aJIC)KHO BiJl XapaKTepy MOIIIAIOTLCS Ha: MICIIEBi, HAIlIOHAIBHOI MEHIIIMHH, 3BHYAl 110~
BOTO 000POTY, M>KHAPOJIHI TOProBi 3BHYAl, 3BHYAl TOPTiBEIILHOTO MOPEIIABCTRBA, OAHKIBChKI 3BH-
yai, 38n4ai BIHHH; 32 TEPUTOPIEIO [T — BHYTPIIIHBOACPIKABHI Ta MIXKHAPO/IHI; 32 crIocoOoM (ik-
carii — 3adikcoBaHi y BIIIOBITHUX JOKYMEHTaX (3aKOHaX, KOJIEKCaX, IIOCTAHOBAX BUIIHX CYJTOBUX
IHCTaHIIIN), He 3a¢ikCOBaHI MMCHMOBO (TaK 3BaHI «IPaBOBi akciomm») [3, c. 45].

HopmaruBHicTh mpaBOBOTO 3BHYAI0 MiATBepIkeHa 1 B pimenHi KoncturymiitHoro Cymy
VYkpainu Big 2 nuctonana 2004 p., je 3a3Hau€HO, 110 MTPABO HE OOMEKYETHCS JIMIIE 3aKOHOAB-
CTBOM, a BKITIOYA€ ¥ 1HII COIialIbHI PEryasaTOpH, 30KpeMa HOPMH MOopaJi, TpaJuilii, 3Bu4ai ToIIo,
SIK1 JIETITUMOBAHI CYCHiJILCTBOM 1 3yMOBJICHI HOTO iCTOPUYHO JOCATHYTHM KYJIBTYPHHUM pPiBHEM.
VYei 1i eneMeHTH MpaBa 00’ €JHYIOThCS AKICTIO, IO BIAMOBIJa€ i€0J0rii cripaBeIuBOCT, iael
paBa, sika 3Ha4HOIO Miporo BrijieHa B Koncrutyuii Ykpainu [4].

JloriuHo, IO 3aCTOCYBaHHS 3BHYAI0 XapaKTepPHE U1 IPHBATHONPABOBHX Tally3el Ipasa.
[IpsiMa Bka3iBka Ha 3BWYai MICTUThCS B LlMBiIBHOMY Kojekci Ykpainu: 4. 1 cr. 28 (3BHuaii
HaIlOHAJIbHOT MEHIMHK); cT. 213, 526 (3BM4aii aioBoro odoporty); cr. 333 (MicieBuil 3BUYaii);
4. 1 ct. 444 (3BHyaii). Pa3oMm i3 THM BapTO BIIMITUTH, IO HAHOLIBIIOTO MOMIMPEHHS HAOyIH came
3BHyYai JIiJI0Boro 000opoTy. BoHU € 3BHYasMu, 1110 CKIIAIKCS 1 IUPOKO BKUBaHI y chepi mianprueM-
HUIIBKOT (TOCTIONAPCHKOT) MisTTBHOCTI, TOOTO TOProOBi 3BUYAl B iX KIIACHYHOMY, TPAJHUIIIHHOMY PO3y-
MiHHI. JIune Taki 3Buuai 3a MpsMOK0 BKa3iBKOIO IUBLILHOTO 3aKOHY 3aCTOCOBYIOTBCS, 11O CYTi, B SIKO-
CTi IPaBOBO{ HOPMH JI0 PETyILOBAHNX HUMHM BiTHOCHH (32 HasIBHOCTI yMOB, nepeadadenux ct. 7 LK
VYKpalHn), a TakoXK BPaXxOBYIOTHCS CYJIOM IIiJl 4ac TIIyMauyeHHs! yMOB JoroBopy (cT. 630 LIK Ykpainu
). 3akoHO/aBelb, OUEBUIHO, PO3PAXOBYBAB HA Te, L0 B Mipy pPO3BHUTKY MpodeciiHoro (mianpruem-
HUIIBKOT0) 000pOTYy B yMOBAX Jii MPUHIUITY CBOOOIN JJOTOBOPY POJIb TOPrOBHUX 3BUYAIB 3pOCTaTUME.

[o10BHOIO YMOBOIO 3aCTOCYBaHHS 3BUYAI0 JLJIOBOTO 000POTY SIK DKEpEIa TOCIoIapChKoro
JIOTOBIPHOTO TpaBa € BiJICYTHICTh Y 3aKOHOJABCTBI HOPM, SIKI O peryJroBaJid BiIIOBIHI TOCIIO-
napcbki BigHocnHU. Cdepa 3aCTOCYBaHHS 3BUYA0 TUTOBOTO 000POTY 0OMEKYETHCS JIUIIIEC MaiHO-
BO-TOCIIOJIAPCHKUMHU Ta OpraHi3alliiHUMK BiTHOCHHAMH 3a Y4acTi0 Cy0’€KTiB roCroJaproBaHHs,
K1 3HAXOIATHCS Y CTaHi piBHOCTI [5, ¢. 164].

B sixocTi XapakTepHUX 03HAK 3BUYAIB I1IOBOTO 000POTY (SIK 1 Oyb-IKNX IPABOBUX 3BUYAIB)
CJIiZI BUOKPEMMTH Taki: 1) Iie 3araJbHOBH3HAHI MpaBUia MOBEAIHKH, 10 CKJIANNCS B pe3ybTari
HEOJITHOPA30BOr0 TPUBAIOTO OJJHAKOBOTO 3aCTOCYBAHHS; 2) HEOOOB’ I3KOBICTh TOKYMEHTAPHOI (PiK-
canii; 3) BOHHM PEryjirolTh KOHKPETHI BiTHOCHMHU YCTAaHOBJICHHUM TOPSAKOM; 4) 3aCTOCOBYIOThCA
IiCJIsI HOPMAaTUBHUX aKTiB 1 IOTOBOPIB; 5) 3a0e3MeUeHi ColialbHUM IPUMYCOM; 6) He ependadeHi
3aKOHO/IaBCTBOM; 7) CaHKIIIOHOBaH1 AepkaBoto [6, c¢. 103].

B ymoBax BifcyTHOCTI €IMHOI JYMKH IIPO O3HAKH IMPABOBHX 3BUYAiB KIFOUOBUM CIIifl BBa-
JKaTH Jep)KaBHE CAHKI[IOHYBAaHHS, IO INEPETBOPIOE OJHOMAHITHE i CTIKE IPaBIJIO Ha HOPMY
mpaBa, SKe 3a0e3MedyeThCs BiACWIAHHSIM IIpaBHa HOPMATHBHO-TIPABOBOTO aKTa 0 3BHYAIO.
OTXe, IpeIMET CAHKIIIOHYBaHHS — HE CaM 3BHYaii, a MOXKIIUBICTH HOro BUKOpUCTaHHS. [IpH 1iboMy
MPaBOBE 3HAYCHHS 3BUYAI0 TIOBHICTIO 3aJIC)KHTH BiJI CTATYCy 3aKOHY — 3BUYail 000B’I3KOBUI1, TOKH
HE CKaCOBaHMH 3aKOH, SIKUH CaHKIIOHY€E HOro BUKOPUCTaHHS.

Csoro uacy I.b. HoBuipkuii, anami3zytoun 3BHual HUBUIBHOTO OOOpOTY, BU3HAuUaB iX SIK
yCTO1, II0 HOPMYIOTh Pi3HI MUTAHHS 1 BITHOCHHHU, [II0 BAHUKAIOTh B 000POTI; K COILialibHI HOPMH,
110 BiJTHOCATHCS MPSAMO 710 000pOTY, IpaBuiIa 1 3BUYAl, UI0 CKJIATUCS pa3oM i3 MPaBOBUMHU, IS
peryatoBaHHs UX BiAHOCHH, 32 JOTIOMOIOIO SIKUX SK KPUTEPIiB, IO CTOATH 1032 3aKOHOM, Oy/e
JOCSATHYTA eJACTUYHICTD HOPM 1 3BUTPHEHHS IUBLUIFHOTO IIpaBa BiJl Ka3yicTU4HOCTI [7, ¢. 58, 60].
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[IpaBoBi 3BHYai € HOTATKOBUM (HOPMaTbHO-IOPHIMYHUM JHKEPETIOM IpaBa, IO 3aCTOCO-
BYETBCS Y BHUIQJKaX: 1) MpOTaIWHU B TIO3UTHBHOMY TPaBi 32 YMOBH «MOBYA3HOI 3TOIM» BJIaJIH;
2) BiJICHJIaHHS 3aKOHY JIO 3BHYAl0; 3) MPUHHATTS Ha MJICTaB1 3BUYA0 CY/IOBOTO YH aJIMIHICTPaTHB-
HOTO pimeHHs [8].

Bitun3HsHe NUBLIBHE TPABO HA/IA€ 3HAUCHHS JKEpeia IIpaBa 3BHUasM, 1110 CKIIATHCS Y cdepi
3000B’s13aJIbHUX BiTHOCHH. Tak, BiAnmoBigHO 10 4. 112 ct. 7 K YkpaiHu «uBiibHI BiTHOCUHH
MOXYTb PETYIIIOBATHCS 3BUYAEM, 30KpEMa 3BHYAEM JIIJIOBOTO 000pOTY. 3BHYAH, 110 CyNEepeYUTh
JIOTOBOPY a00 aKTaM LUBLIBHOTO 3aKOHOIABCTBA, B IUBUIBHUX BIIIHOCHHAX HE 3aCTOCOBYETHCSY.

PomoBe monsTTs 3BHuato Mictuthes y cr. 7 LKY: «3BH4aeM € mpaBmiio MOBEIIHKH, SKE
HE BCTAHOBJICHE aKTaMH IMBITFHOTO 3aKOHOJABCTBA, alle € YCTAJCHUM Yy IMEBHIH chepi MUBLITb-
HUX BiTHOCHH». BHX0msuu i3 mpOTO, 3BHYall JIJIOBOTO 00OPOTY MOXKHA BU3HAYHTH SIK IIPABUIIO,
0 CKJIAJIOCS B TIEBHIN cdepi TOCHoaapchKol (MANMPHEMHHUIIBKOT) isSUTBHOCTI, B PE3yJbTaTi HOTO
MOCTIMHOTO 1 OJTHAKOBOTO 3aCTOCYBaHHS (ITOBTOPEHHS), 3a0e3IecUyBaHe aBTOPUTETOM YYAaCHHUKIB
€T TiSUTPHOCTI 1 cripuiiMaHe HUMU sIK 000B’SI3KOBE JUIS JJOTPUMaHHSI B JlaHiid cepi.

MOXIMBICTh 3aCTOCYBaHHS 3BUYAIB JIIJIOBOTO 00OPOTY J0 TOCIONAPChKUX BinHOCHH y [oc-
MOApPCHKOMY KOJIeKel YKpaiHu mpsiMo He nepeadadeHa. [Ipore BoHa BUXOAUTS 31 3MICTY OKpEMHUX
HopM 'K Ykpainu, 30kpema, 4. 1 ct. 175 I'KY BcTanoBmioe, 1110 MaitHOBI 3000B’ sI3aHHS, SIKI BUHH-
KaloTh MK Cy0’€KTaMM TOCMOJapChKOi TisSUIBHOCTI, peryatoroThes LIMBUIBHUM KOAEKCOM 3 ypa-
XyBaHHSIM OCOOJMBOCTEH, BCTAHOBIEHHUX [0CmonapchbkuM KOAEKCOM, OTke, 1 Hopmamu cT. 7 LUK
VYkpainu. Kpim Toro, Buxozstau 3i 3micty okpemux HopM ['K Ykpainu, cyd’ ekt mianprueMHHAIIBKOT
JUSUTBHOCTI MOXKYTh CJITyBaTH 1 TAKAM CTAJTUM MOJICIISIM MTOBEIIHKH, SIK1 CTaIH 3BHYAHUMU.

Hanpuknan, 3rimHo 13 4. 1 ct. 199 'K Ykpainu 3a 3roioro CTOpiH MOXYTh 3aCTOCOBYBATHCS
TaKi BHIM 3a0e3MeUeHHs BUKOHAHHS 3000B’sS3aHHS, SKI HE Cylepedarh 3aKOHY 1 3a3BHYail BUKO-
PHUCTOBYIOTKCSI B TOCTIONAPCHKOMY (JIiJIOBOMY) 000pOTI; 3riHO 13 4. 3 ¢T. 268 1K Vkpainu 3a BiacyT-
HOCTI B JIOTOBOP1 YMOBH IPO SIKICTh TOBapiB, IO TOCTABIISIFOTHCS, BOHA MOYKE BU3HAYATHCS 3T1IHO 31
3BUYAIHUM PiBHEM SKOCTI JUIS IPEIMETa T0TOBOPY a00 3arallbHUX KPUTEPiiB sSIKoCTi; 4. 1 cT. 269 LK
MICTHTh BKa31BKY Ha 3BUYaiiHe IpUHMaHHs TOCTABICHUX TOBAPIB; HA 3BUYAWHUI CIIOCIO0 TpHHMAHHS
BUKOHAHHUX 3a JIOTOBOPOM IIJIpsily Ha KamiTanbHe OyiBHUIITBO poOiT BKazyeThes B 4. 3 cT. 322 1[K.

OTxe, B pery/loBaHHI JOTOBIpHUX BiIHOCHH 3BHYai MalOTh NEBHE 3HAYCHHS: 3a BiJICYTHO-
cTi Tiel abo 1HIIOT YMOBH B JIOTOBOPi BCTAHOBJIIOIOTHCS MPABUIIA, SIKi 3a3BUYAll 3aCTOCOBYIOTHCS
B QHAJOTIYHMX BUIIAIKAX.

®dopmyBaHHs 3BHYAIB JIIIOBOTO O00OPOTY Mae 00’ €KTHUBHMIA Xapakrep. Llei mporec He
BU3HAYAETHCS JIISIIBHICTIO SIKOTO-HEOY/Ib OJTHOTO TIEBHOTO CY0’€KTa MPaBOTBOPYOCTI. MOKHA CKa-
3aTH, 110 BCi Cy0’€KTH AIJIOBOTO 000POTY, IO MPUHMAIOTh 3BUYAiHE MPUHHATE y TPAKTHUII JiJI0-
BUX BIJTHOCHH ITPABHJIO 32 000B’SI3KOBE, € Cy0’ €KTaMU MTPABOTBOPYOCTI BIIHOCHO JIIIOBUX 3BUYAiB.

JxepenoM MiXHAPOJHOTO TPUBATHOTO MpaBa € MiXKHAPOHMIA 3BU4Yail. Y 4. 1 cT. 9 BijeH-
CBHKOT KOHBEHIIT ITPO AOTOBOPH MiKHAPOAHOI KymiBii-ipoaaxy Toapis (1980 p.) 3a3HaueHo, 1110
CTOPOHHU 3B’s13aHi Oy/lb-SIKUM 3BHYAEM, MO0 SKOTO BOHU JJOMOBHIIUCH, Ta TIPAKTHKOIO, SIKY BOHH
BCTAHOBUJIM y CBOIX BimHOCHHAX. HeoOXiaHO 3a3Ha4YMTH, 110 B HaBeAeHOMY TekcTi KoHBeHlii cTo-
COBHO 3BUYAI0 HE BCTAHOBJICHO OJHOTO 00OMexeHHs [9, ¢. 379].

MoskeMO 3pOOHTH BHCHOBOK, IO TIYMauCHHS 13 3aCTOCYBaHHSM 3BHYAIB € 000B’SI3KOBUM
JIMIIC B THX MEXaX, B IKAX BU3HAETHCS CHJIA FOPHINYHUX 3BUUAIB Cy0’€KTOM TIIyMadeHHs. 3 ypa-
XYBaHHSIM 3a3HAYCHUX OCOOJIMBOCTEH Ta BIIMIHHOCTEH 3BHYAIB JUIOBOrO 00OOPOTY BOHH ITOBHHHI
BBA)KATHCS [HDKEPEIIOM TIpaBa y MpoIeci TIyMaueHHS.

[Ilo10 BUKOPUCTAHHS 3BHYAIB JUIOBOTO 00OPOTY IMiJl YaC KOMIUIEKCHOTO TIIyMadeHHS, TO
CITyIITHOIO HaM BBaXkaeThcs mosuiist Yantypis JIJI. SIkmo BoneBusBUTEND, TAK CaMo SIK i ajpe-
car BOJICBUSIBIICHHS, BITHOCATBCS IO ONHIET 1 Ti€l % Tpynu AIJIOBHX KiJl, TO B TAKOMY pasi ajpe-
caT BOJICBUSIBICHHS MOKE BKA3aTH, IO BUCIJIOBJICHI BiIHOCHO HBOTO CJIOBA BiH 3pO3YMiB TaK, K
1le MPHUIHATO B IUX Konax. Take po3ymiHHs Oyae 00OB’SA3KOBUM JIs BOJICBHSIBHTENS HE3aJICKHO
BiJl TOTO, UM 3HAB BiH MPO iICHYBaHHS LIbOTO MOPSIKY. ['0J0BHE, 11100 BOIEBUABUTENb HAJIEKAB [0
i€l Kareropii AI0BUX Kisl. Xo4a 1€ He YHEMOXIIUBIIIOE CIIPOCTYBAaHHS TTOMHUIIKOBOTO TOJIOKEHHS
13-32 TIOMHJIKOBOTO BOJieBHsIBICHHS [10].
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Coiz BiA3HAYUTH iCHyBaHH;{ [IEBHUX OCOOIIMBOCTEMN TIYMa4CHH:, YaCTHHA 3 AKMX BU3HAYCHA
Ha 3aKOHOJIaBYOMY PiBHI, 30kpema cT. 637 11K YKpalHH Tak, 1mij] yac TIIyMa4eHHsI YMOB JIOrOBOPY
MOKYTb BPAaXOBYBATHCS TAKOXK THUTIOBI JIOTOBOPH 1 THIIOB1 YMOBH, Hepez[Gaqul JUTS TICBHUX BHJIIB
JoroBopiB. HeoOXiIHO TaKo BiJI3HAYMTH, IO 1 TUITOBI JOTOBOPH, 1 TUTIOBI YMOBH MOXYTh BHKO-
PHCTOBYBATUCS MiJ] Yac TIYMAdeHHI HABITh Y TOMY BHUIIAJKY, SIKIIO MPABOYMH, SKUH ITiIa€THCS
TIIyMa4eHHIO, HEe MICTUTh mocuianHs Ha HuX. Crarta 630 LIK Ykpainu nepenbavae, mio SKIIo
B JIOTOBOP1 HE MICTATHCS MOCUJIAHHS Ha TUIOBI YMOBH, TO TaKi yMOBH MOXYTh 3aCTOCOBYBaTHCS
SIK 3BHYAi JIIOBOTO 000POTY.

Sk 1 mij yac TIiyMadyeHHS! OJIHOCTOPOHHIX MPaBOYMHIB, Y pasi CyNepeyoKk MK CTOpOHAMHU
I0JI0 3MICTY ABOCTOPOHHBOrO 200 0araTOCTOPOHHBOIO MPABOYMHY MOKHA BUKOPUCTATH THIIOB1
YMOBH SIK 3BHYai JIOBOrO 000POTY, sIKi MOBUHHI BianoBigati HopMi cT. 7 LIK Ykpainu (He cyrme-
PEUNTH 3MICTY 1 YMOBaM JJOTOBOPY a00 HOpMaM IMBUILHOTO 3aKOHOJABCTBA).

3BUYai AUTOBOr0 000poTy OSpyTh J0 YBard Iij 4ac TIyMaueHHS MPaBOYMHIB. Y BUIAJIKY
CYMHIBIB iX HEOOXIJIHO TPaKTyBaTH, BUXOISYH 3 BUMOT JJOOPOCOBICHOCTI, PO3yMHOCTI Ta CIpa-
BEUIMBOCTI Ta Oparu 1o yBaru. Ilim yac ykimajgaHHS JOTOBOPIB CTOPOHHU MPSMO 200 MOBYA3HO
BH3HAIOTh KEPIBHUM 3BHYAM OKPEMOi rajy3i TOPTiBIi i THM CaMHM BH3HAIOTh HOTO CKJIaJ0BOIO
yacTUHOO JtoroBopy [11, c. 163].

IIpote BiACYTHICTE HOPMHU MPO OCOOIUBOCTI 3aCTOCYBAHHS 3BHUAIB ILIOBOIO 000POTY 10
CHIPHUX BIHOCUH MDK CyO’€KTaMM MiANPUEMHHULBKOI (TOCMOAApChKOi) AisNIbHOCTI B YKpaiHi
BUKJIMKA€ MMUTAHHS, Y¥ TOBUHEH CYJl 3HATH 3BHYaii, 00 HOro iCHYBaHHS Ma€e OyTH TOBEICHE TIEHO
CTOPOHOIO, SIKa Ha HHOTO MOCHIIAETHCS. 30KpeMa, B JiTepaTypi OyJI0 BUCIOBICHO JAyMKY IPO T€,
IO HAaJIaHHS 3BHYAIO CTATyCy MOBHOLIHHOTO JDKEpeia IpaBa BUMAarae IepeTBOPESHH TpaBa CymLy
3aCTOCOBYBaTH 3BHYail B HOro 000B’s130k [12, c¢. 347]. SIkmio >k MpOBECTH iICTOPUYHI Tapajieni
Ta BiTHAWTH NPUKITAIA CTOCOBHO 3aCTOCYBAaHHS 3BUYAIO ITiJ] Yac TIyMadeHHS B 3aKOHOIABCTBI, IO
JISUTO HA HalMX TEPEHAaX JO0 CTAHOBIICHHS Ta YTBEPIDKCHHS COIIAIICTUYHOTO TIpaBa, TO 3a 4aciB
cynoBoi peopmu 1864 p. cyamsm Oyiio T03BOJICHO 3aCTOCYBAaHHS HOPM 3BHUAEBOTO MpaBa 0e3Bi-
HOCHO JI0 CTaHy CTOpIiH, SIKIO Yy MpaBi iCHyBasa MporajnHa i Xxoda 0 ofHa i3 CTOPiH mocuiamacs
Ha 3Bu4ail. 3akoHOM Bix 15 yepBHA 1912 p. 11 npaBUIO MOLIMPIOBAIOCS HA CYIH BHUIOTO PiBHS.
Toprogi cynepeuku BCi Cyu y BUMNAJKy HETIOBHOTH 3aKOHY MOBUHHI OyJIU BUPIIITyBaTH Ha MiJICTaBI
3BHYAEBOTO MpaBa. Y cIipaBax MMPO TOPTrOBENIbHI MOKJIAXKI Ta i/l Yac TIIyMaueHHs TOTOBOPiB HOPMU
3BHYA€BOTO IIPaBa MAlM MEPEBaYKHE 3HAYCHHS MOPIBHSHO 3 HOPMATHBHUMHU akTaMmu. [Ipu mpomy
000B’S130K TOBEACHH ICHYBaHHs 3BHYAIO TIOKJIAJABCs HA Ty CTOPOHY, sIKa OOTPYHTOBY€E HIM CBOL
npasa. Lle BugaeThes MiNKOM PO3yMHHM i OOTPYHTOBAaHHM i MOXe OYTH 4acTKOBO 3aCTOCOBYBaHE
B HaIl 4ac.

Takox € 1IKaBUM JIOCBIJ] 1HIIUX KpaiH, Takux sk Opaniis, Kanana, Himeuuuna, 11Iseiina-
pis, Icnanis, Monnosa, Kazaxcran, mo nepeadadaroTh y MUBIIBHOMY 3aKOHOJIABCTBI MOKITUBICTb
3aCTOCYBAHHS 3BHYAIB JUIS PETYIIOBAHHS OKPEMHUX BiTHOCHH CTOPiH, Y TOMY YHCII 1 IIA. 9ac Toy-
MadeHHs. Hampuknan, y Hopmax llIBefitapchbkoro MUBLIBHOTO YKIAJCHHS Y CTATTi 1 3a3HAuCHO:
«3aKOH 3aCTOCOBY€ETHCS 10 BCiX MPABOBUX MUTAHB, BITHOCHO SIKUX BiH, 32 OYKBOIO 1 TNIyMaueHHSM,
MICTUTh TIOCTAHOBY. SIKIIIO B 3aKOHI HE MO)ke OyTH 3HalifieHa BiANOBiJHA NOCTAHOBA, TO CYAJS
MIOBUHCH BHPINIUTU CIpaBy Ha IiJCTaBi 3BHYA€BOrO IpaBa, a 3a BIJCYTHOCTI TAKOro — 3a Ipa-
BIJIOM, SIKC BIH BCTAaHOBHUB OH B SIKOCTI 3aKOHOHABII. [IpH IIbOMYy BiH HaciiIye BKa3iBKH HAYKU
1 mpaktukm» [13, c. 31].

[IpaBoBuii 3BMYail K BaXJIMBHU PETySITHBHUHN 3aci0 30epirae cBO€ 3HAYCHHS 3a Cydac-
HUX YMOB Y MYCYJIBMaHChKi KpaiHax, J¢ BiH € MPIOPUTETHOI (opMOro (JKepesioM mpaBa). Tam
JKUBYYICTh 1 TPHBAJICTh 3aCTOCYBaHHS 3BUYAiB SIK PErYIISATOpa CYCIUIBHAX BITHOCHH 3yMOBIICHA
THM, 110 BiH € BUSIBOM HAIlIOHAJIbHOT CAaMOOYTHOCTI i TpaauIiitHo1 cBimoMocTi [14, ¢.160].

Haii6inbmr sickpaBuM Ta MOBHUM IPUKJIAJ0OM BHCBITICHHS IMHUTAaHb TIyMAaueHHS B MiKHa-
POAHUX JTOKyMEHTax € MpaBWiIa TIyMadeHHs MDKHApOIHUX TEPMiHIB — [HKOTepME, po3pobiIeHnx
Mi>xHapOAHOIO TOPTOBOIO MAJIATOXO, K1 € MPUBATHOIO HEO(ILIHHOI0 KoTU(iKaLie€r0 MIX)KHAPOTHUX
TOPTOBHX 3BHYAiB. Yriepiue omyonikoBani B 1936 poui sik 30ipka TiiyMaueHb TOPrOBUX 3BUYAiB, 1110
HaiyacTiue 3ycTpivatoTbes. Y 4. 4 ct. 265 I'K Vkpainu sikpa3 MiCTUTBCS MOJIOKEHHS, 110 CTOPOHU




ITIPABO I CYCIIIJIbCTBO Ne1/2020

JUTSL BU3HAUCHHS YMOB JIOTOBOPIB ITOCTaBKH MAaOTh IPABO BUKOPHCTOBYBATH BIJIOMI MiKHAPOIHI
3BWYAil, pEKOMEH/IAIli1, TpaBuUIa MIXKHAPOJAHUX OpPTaHiB Ta OpraHi3allii, Ko 1e He 3a00pOHEHO
npsiMo abo y BukIrouHii hopmi Konekcom um 3akonamu Yipainu. lle pemakmist crarti Big 2012 p.,
y TIOTIEpeAHIN pefakIlii TyT MicTHIAacs BKa3iBKa Ha Te, [0 BC1 JOTOBOPHU IOCTABKH ITOBUHHI yKIIa-
JIATUCS BIMOBITHO O BUMOT MIXKHAPOHHX MPABHJI MO0 TIIyMa4eHHs TepMiHiB. | 5k Mu 6aunmo,
TiCIIst KOpETryBaHHs lJaHa HOpMa Halysa 3HauCHb Ta (JOPMYIIOBaHb, 110 OLTBIION MipOIO BifMOBI-
JAI0Th OCHOBHUM TPUHIIMIIAM MIKHAPOAHOTO IpaBa Ta MaOTh OiIbII IIUPOKE 3HAYCHHS.

[HKOTEpMC HE € MIKHAPOIHUM JOTOBOPOM 1 HE MOTpedye Oyab-sKoro (GopMaIbHOTro 3aKpi-
IUICHHS B HAI[IOHAIFHOMY 3aKOHOJABCTBI, 1, BIIIIOBIIHO, KOXKHA JIEp)KaBa CaMOCTIHHO BH3HAYa€E
npaBoBuil craryc [HKoTepMc. CTOCOBHO BKa3aHMX IMPABIII Y HAYKOBIiH JIiTeparypi BHCIOBIIIOBA-
Jacsl TO3UIIis, 3T1iTHO 3 KO0 HABITH y BUITAIKaX, KOJIA CTOPOHH HE MOCHIAICS Ha MONOKCHHS
[aKOTEpMC, CY Ma€e TIpaBO 3aCTOCYBATH /IO TOTOBOPY JaHi MpaBwia, po3MBIIAlouH iX K OIHUH i3
JIOKa3iB iCHYBaHHS TOPTOBOTO 3BUYAI0 (IIe XapaKTEPHO OUIBIIO MIpOFO [T MIXKHAPOIHUX KOMEp-
niitanx ap6itpaxis). IIpy 11poMy TepiofndHe OHOBICHHS IPABIJI Yepe3 BUIAHHS HOBUX PEIAKIIiH
CBIJTYUTH MPO T€, 110 TAKUH 3BUYAN MOXKE 3MIHFOBATUCS MTOCTYIIOBO 13 PO3BUTKOM CaMOTO CYyCIiJIhb-
cTBa i BigHOCHH. OJHE 3 TaKUX HOBOBBEJACHb — MOMJIUBICTH 3aCTOCYBaHHS TEPMiHIB HE TiJIbKH
B MIKHAPOJHIiH, a 1 B HaIllOHAJIBHINA TOPTiBi, 3aKPIIICHHS MOXXIMBOCTI 3aCTOCYBAHHS €IEKTPO-
HHUX KOMYHiKauii [15, c. 237, 239].

Takox y cyyacHiii MDXKHApOAHIM TOPTIBJi IIUPOKO BUKOPUCTOBYIOTHCS IpaBHiA, 1O Mic-
TSATBCS B PO3POOJICHUX MapH3bKOI0 MiXKHAPOIHOIO TOPTOBOIO MANTATOK YHI(IKOBAHUX IpaBHIIAX
1 3BMYAsX JUIsl JOKYMCHTApPHHUX aKpEIWUTHRBIB, YHI()IKOBaHMX MpaBHJaX MO 1HKaco Ta iH. BoHwm
€ HeoQIIiiHO cucTeMaTH3alliero 3Bu4aiB. FOpunnuHe 3HaueHHS HaOyBaIOTh JIUIIIE /I KOHKPET-
HOTO JIOTOBOPY B pa3i MOCHIAHHS Ha HUX KOHTPAreHTiB. JIuie nesiki 3 HUX B CHITy BEJIHUKOI ITOIIH-
peHoCTI Yepe3 creliaibHe PillleHHs MOXKYTh HaOyTH BIACTHBOCTI TOPTrOBUX 3BHYAiB, 000B’SI3KO-
BUX JJIS 3aCTOCYBaHHS.

Ponb mpaBoBOTO 3BHYA0 1 MOMKIIMBOCTI 3aCTOCYBAHHS B FATy35X ITyOJII9HOTO ITPaBa € 3HAYHO
MEHIIIOI0, HDXK Y MPUBATHOMY MpaBi YKpaiHH, IO MOSCHIOETHCS 3HAYHUM BIUIMBOM JIEpXKaBH Ha
PETYIIOBaHHS JaHUX BiIHOCHH. Y cBoiii crarti M.M. benpiii HaBiB PUKIIAIU 3aCTOCYBAHHS TaKHX
3BHYaiB (200 BIUIMBIB 3BUYAI0 Ha ()OPMYBAHHS HOPM), SIKi JIMIIE MiATBEPKYIOTh 3araibHy TEH-
JeHLi0: 1) B KOHCTUTYIIHHOMY MPaBi — BIIKPUTTS MEPIIOTo 3acilaHHs HOBooOpaHoi BepxoBHOT
Pagu maiicrapmmM 3a BiKOM HAapOIHUM IEIyTaTOM, MPUHAHSTTS IPUCATH HOBooOpaHuM [Ipesun-
JICHTOM YKpaiHu He Tiibku Ha KoHctutytii, ane i Ha [lepecomuuiibkomy €BaHrenii; 2) 1momno
aJIMIHICTPaTHBHOTO MpaBa 3a3HAUCHO, 0 OCHOBHUMHM HIlIlaMH yTBOPCHHS IPAaBOBUX 3BHUYAIB €:
MICIIeBE YIIPaBIiHHS (HacaMIiepe]] y YaCTHHI peaizallii rpoMaaMu JIeIeTOBaHUX TTOBHOBAKEHB );
JUSUTBHICTh TOCTIOAAPCHKUX OpraHi3aliil myoniqHoro mpasa; QYHKIIIOHYBaHHS OpPTraHiB caMmoopra-
Hi3amii HaceJaeHHs; 3) y KpUMiHAIFHOMY TIPaBi MOKIIMBICTH 3aCTOCYBAaHHS 3BHYAiB MiHIManbHa,
3a BukmodeHHsIM cT. 438 KK Ykpainu «llopymieHHs 3aKkoHIB i 3BU4aiB BilfHM», IPU LILOMY TaKi
3aKOHU 1 3BMYai AeranizoBaHo B ['aa3pkux KoHBEHIIsX 1899 p. 1 1907 p. i € yHidikoBaHUM A
€BPOIEICHKUX epkKaB; 4) 0OMekKeHe 3aCTOCYBAHHS IIPABOBOTO 3BUYAI0 Y MPOLIECYATIbHUX Ialy3ax
YKpalHCBKOTO IpaBa BUPAXKAETHCS B TAKUX acleKTaxX: 00O0B’S30K YYaCHMKIB MPOIECY BCTaBaTH,
KOJIU CyIl BXOIUTD, BUXOAUTH 1 OTOJIOIIYE PIICHHS; 3BEPHEHHSI 10 cyai «Bama yects!», po3ranry-
BaHHS CKJIAy CyIy MOCEepEeIMHI MK CTOPOHAMHM CIIpaBH Ta iH. [16, c. 361].

TakuM 9MHOM, ITUBITFHO-TIPABOBIM 3aKOHOJABCTBOM TaKOXK HE IepemdavyeHa mpsma MOXK-
JUBICTh 3aCTOCYBaHHsI 3BHUYAIB ITiJ] Yac pO3DISALY IUBIIBHHUX CIIPaB. 3a BIJICYTHOCTI HOPMH, IO
0e3mocepeIHpO PEryIIoe BiTHOCHHN, CTOCOBHO SIKUX BHHHKJIA CYTIEPEUKa, Cy/I 3aCTOCOBYE 3aKOH,
III0 PETYJIOE CXOXKI 33 3MICTOM BiTHOCHHHM (QHAJIOTiS 3aKOHY), @ 3a BiICYTHOCTI TAKOTO CYJ BHXO-
JUTh 13 3araJlbHUX 3acaj 3akoHonaBcTBa. [IpaBuio ct. 7 LIK Ykpainu mpo MOXIIMBICTH peryio-
BaHHS IMBUILHUX BiTHOCHH 3BHYAsMH, B TOMY YHCIIi 3BUYAsSMU JIJIOBOTO 000POTY, HE Ma€ Bi/IO-
BiJTHOTO TIOIINPEHHS B IPOLIECYaIbHOMY 3aKOHOJIaBCTBI YKpaiHHU.

BopuieBcbkuii 1.B. Takox BKa3zye, 110 MpaBOBUIl 3BUUail Oiibllle XapaKTepHUN AT peryio-
BaHHS MDKHApOJHOI TOPriBIli, MDKHAPOJHHUX IepeBe3eHb, MIKHAPOAHUX po3paxyHKiB. Dikcallito
TaKuX 3BHYAiB Big3Hauyae B Komekci TOProBeIbHOrO MOpPEILUIABCTBA YKpaiHH: y cT. 146 BU3HAHO
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YHHHI 3BUYal TIEPEBE3CHHS BAaHTAXIB; Yy CT. 293 3raayroThcss MIXKHAPOIHI 3BHYAl TOPTIBEIHHOTO
MOPETIIaBCTBA, III0 3aCTOCOBYIOTHCS B Pa3i HEMIOBHOTH 3aKOHOAABCTBA 3 MUTAHb 3arajibHOI aBapii;
3a cT. 71 KamiTaH cygHa Ma€e IpaBo 3aCTOCYBATH 3BUYal BIJIAHHSA TiJia TOMEpIIOr0 MOPIO B pasi,
KOJIM TiJI0 HE MOXKe OyTH 36epe>KeHe BHACJIIOK TPUBAJIOTO nepe6yBaHH51 CyIHA Y BIIKPUTOMY MOPi
Ta iH. 3ayBaxKye Ha 3a1<p1nJ1eHH1 3BHUYAIO SIK JKepesa mpasa i B Hopmax CiMeHHOTro Koziekey YKpa-
{HU: BPETyNIIOBaHHS CIMEHHOTO CIIOpY MOKJIMBE 3a JIOTIOMOTO0 3BHYaro (cT. 11); HagaHHS mpaBa
CKJIaZICHHsI OiNTbIlle BOX MPI3BUIL IMiJ Yac YKJIaICHHS MUTI00Y y BUIAIKaX, KOJU OO BUMArae
3BUYAi HAI[IOHAJILHOT MEHIITUHH, JI0 SIKOi HAJIGKUTH HapeueHa i (a00) Hapeuenwuii (ct. 35) [17, ¢. 5].

BinmpmricTs HayKOBIIB A0 JKEped MiKHAPOTHOTO ITyONIIYHOTO IpaBa CIYIIHO BiTHOCSATH
aKkTH, siki 3acrocoBye Mikaapoauuidi Cyn OOH mij yac BUpIIICHHS MepelaHuX 0 HbOTO CITOPIB,
nepenik skux HaBeneHo y cT. 38 Craryty MixHapoanoro Cymy OOH, 30kpema: Mi>KHApOTHHIMA
3BUYAN K JIOKA3 3arajbHOI MPAKTHUKH, III0 BU3HAETHCS MMPaBOBOIO HOpMOIo [ 18, c. 23].

BucHoBku. OTXe, B pi3HHX CHCTEMax MpaBa HE OHAKOBE 3HAYCHHS HATAETHCS 3aKOHY 1 3BH-
Yal0 B Cy/IOBIiH MPaKTHIl, JOKTpHHi. Tak, BITYU3HSAHI YSIBICHHS PO i€papXiro pi3HUX JHKEpPEN mpaBa
HETIPUAATHI 10 1HIINX KpaiH; METOIH 1 MipKyBaHHs, BUKOPHCTOBYBaHI IOPUCTAMH TSI BCTAHOBIICHHS
HOPM IIpaBa 1 PO3BUTKY MpaBa B LILIOMY, Ay>ke pisHOMaHiTHI. OJlHa cMcTeMa MOYKe HOCUTH pelliriid-
HUIA XapakTep, 1 HisIKK 3aKOHO/IABEIlh HE MOXKE 3MIHIOBAaTH HOPMH TaKOToO Mpasa. B iHIMX KpaiHax
3aKOHH — JIMIIIE MOJIEITb, SIKY BBOYKAIOTh MOMKIIMBHM ITOPYIIYBATH, SIKIIIO TOTO BUMarae 3puyai. ¥ nes-
KHX KpalHaxX IPaBOBOMY 3BHYAI0 HAJA€THCS 3HAYCHHS, [II0 BUXOIUTH 338 PAMKH IIHOTO MIPOLIECY.

[IpoananizyBaBIIH IiAXOIN HAYKOBIIB Ta ITOJOKEHHS YHHHOTO 3aKOHOIABCTBA IO BU3HA-
YCHHS CYTHOCTI, O3HAK, MEXaHi3MYy [ii IPaBOBOTO 3BUYAI0, MOKEMO 3POOHTH BHCHOBOK, IO BiH
MOXe OyTH 00’€KTOM TIIyMadeHHS 1 3aCTOCOBYBATHCS i/l Yac TAYMA4eHHS 1HIIMX HOPMATHBHUX
1 IHIUBIAyaJIbHAX MPABOBUX akTiB. TakoX BapTo BIAMITHTH, [0 BH3HAHHS IPABOBOTO 3BHYAIO
B SIKOCTI JpKEpesa MpaBa HisSKOW MIpO0 He IMiJpHUBa€ MOHOIIONIIO JIepKaBU Ha HOPMOTBOPYICTH,
OCKIJIBKH JIepKaBa, BU3HAYAE BUMOTH JI0 3BUYAI0, 3aKPIIJIIOE B 3aKOHI MOXKIIMBICTD PETYNIOBAHHS
MPABOBIJHOCHH 32 JIOTIOMOTOI0 HHOTO, TOOTO CAHKIIOHYE HOTO 3aCTOCYBAaHHS.

VY 1inomy MoXeMO BiI3HAUUTH 3araibHy MO3UTUBHY COIiajIbHY 3HAUYIIiCTh IPABOBHX 3BH-
4aiB, 1110 IPOSABIAETHCA B IXHIX (PyHKLIAX: Mi3HABAIbHIN, CAMOPETYIIOBAHHS, 320€3M1€UCHHS €/THO-
CTi MPAKTHKH Ta MIEPBUHHOTO HOPMATUBHOTO YIOPSIKYBAHHSI HOBHX CYCHUIBHHUX BiTHOCHH.

VY cwity 00’ €KTHBHUX IPUYUH TEPEBAKHE PO3MOBCIOKCHHS i 3aCTOCYBaHHs BiH HaOyBae
Y TIPUBATHONPABOBUX Taly3sX MpaBa — I_II/IBIJ'H)HOMy, ciMeriHOMY, TOCTIONAPCHKOMY (MiKHapomHIH
TOPTIBII, Ml)KHapO,Z[HI/IX TCPEBE3CHHSIX, MDKHApOIHAX p03paxyHKax) [Ipsima BKa3iBKa Ha 3BUYAl
(#ioro BuAM) Ta BITHOCHHH, IIiJ] YaC PETYNIOBAHHS SKHUX BiH MOKE 3aCTOCOBYBAaTHCSI, MiCTUTBCS
B Kopexkci topriBenpHOro MoperuiaBcTBa Ykpainu, CiMeliHOMY Konekci Ykpainu, [{uBimpHOMY
KOJICKC1 YKpaiHW SK-TO: 3BHYail HaIllOHAJILHOI MEHIIWHHM, 3BUYAl IIJIOBOTO O00OPOTY, MICIICBHIA
3BHYai, 3BHYAH TOPTiBEIHHOTO MOPEIIaBCTBA, MOPCHKUI 3BHUAM, 3BHUAil K Takuid. PazoM i3 Tum
BapTO BiIMITUTH, 1110 HAHOIIBIIOTO MOMNPEHHS HA0YIN caMe 3BHUai 11JI0BOr0 000pOTY, sIKi OepyTh
JI0 yBary Iijl 4ac TIyMaueHHs MPaBOYKMHIB. Y CBOIO Yepry, TIyMaueHHs i3 3aCTOCYBaHHIM 3BHYaiB
€ 000B’SI3KOBUM JIMIIIE B THX MEKaX, B IKUX CHJIA IOPUIMYHHUX 3BUYAIB BU3HAETHCS CYO €KTOM TIIy-
Ma4eHHs. 3 ypaXyBaHHSM BU3HAYCHUX OCOOIMBOCTEH IIPABOBHUX 3BUYAiB BOHH MOBHHHI BBAXKATUCS
JDKEPEIIOM TIpaBa y MpoIeci TITyMaueHHS.

Poip mpaBoBOTroO 3BMUAI0 1 MOXKITHBOCTI 3aCTOCYBAaHHS B TATY3sX IMyOIiYHOTO IIpaBa, BU3HA-
YCHHI NIEBHUX 3aKOHOJIABUMX MPOIIEIYp 1 MPOLIECiB MiHIMAJIbHA, IO TOSCHIOETHCS 3HAYHUM BILTH-
BOM JICp)KaBH HA PETYIIOBaHHS JaHWX BiTHOCHH. Pa3oMm i3 THM mpoOiieMu TiIryMadeHHsT 00’ €KTIB,
BIIMIHHUMX BiJI HOPMAaTHBHUX MPAaBOBUX aKTiB, MOTPEOYIOTh MOAABIIOT0 BUBUCHHS Ta aHAI3Y,
TOMY JaHa TEMaTHKa JOCIiIKEHb 3QJINIIAETHCS aKTYaIbHOIO.
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