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PIIIEHHSA €BPONENCHKOI'O CYAY 3 NMPAB JIOAUHU K JI’KEPEJIO
AJIMIHICTPATUBHOTI' O ITPABA

Y 1997 poui VYkpaina patudixyBana KoHBEHIII0 Npo 3aXUCT MpaB IJIOIUHU
Ta OCHOBONOJOKHUX CB0OOJ. TWM caMuM BOHa MiATBEpAWIIA CBOIO IIHOOKY Bipy
B OCHOBOIIOJIOXKHI CBOOOAM, SIKI CTAHOBJIATH MiJBaJMHU CIIPABEJIMBOCTI, a TAKOX
BH3HAJIA IOPUCIUKIIII0 €BPONEHCHKOro cyay 3 mpaB JroAuHd. Y cT. 46 KoHBeHiii
niepenodadeHo: «Bucoki JloroBipai CTopoHH 3000B’SI3YIOTHCSI BAKOHYBATH OCTaTOYHI
pimenns Cyny B OyIb-IKHX CIpaBax, B SKUX BOHH € CTOPOHAMID).

VY crarTi npoaHani30BaHO PIlICHHsS CBPONEHCHKOrO Cyly 3 TpaB JIOIUHHU CTO-
COBHO iX MicHs Ta poJsi y HpaBoBiif cucTeMi Ykpainu. BusHaueHo, sKo10 Miporo
1 IKUM YMHOM BOHHU BHCTYTIAIOTh SIK JDKEPENIO aMiHICTpaTHBHOTO npasa. Ha ocHOBI
po3msiny BinmoBigHMX monoxkeHb Koncrutymii Ykpainu, Komekcy aamiHicTpaTus-
HOTO CyNO4YMHCTBa Ykpaiuu, 3akoHy Ykpainu «lIpo parudikaniro KonseHmii npo
3aXUCT MPaB JIOJUHUA 1 OCHOBOMOJIOKHUX cBoOon 1950 poky, [lepiioro nporokomy
ta npotokoniB Ne 2, 4, 7 ta 11 no Konsenuii» ta 3akony Ykpainu «IIpo BUKOHaHHSA
PpIIICHb Ta 3aCTOCYBAHHS MIPAKTUKH €BPONECHCHKOTO CYAY 3 NpaB JIOZHHID 3po0IieHO
BHCHOBOK, o npaktuka €CIIJI mae Hepo3puBHUIT B3aeM03B’s130K i3 KoHBeHIi€0
PO 3axWCT MPaB JIOIWHU i OCHOBOIONIOXKHUX cBOOOA. Peamizamis monoxens Kon-
BEHIII{ B KOHKPETHHX PIMICHHAX €BPOMEHCHKOTO CYAY 3 TIPaB JIOAUHH 3IiHCHIOETHCS
[IISIXOM MTPAKTHYHOTO BTUICHHS B JKUTTS IIPHHITUITY BEPXOBCHCTBA IPaBa.

BucnoeneHni 3anepeueHHs 3 TMPUBOJY THX ny6n11<au11/1 B SIKUX 3a3HAYaETHCS, 1110
MIPUHITAT BEPXOBEHCTBA PaBa HEMAE HIYOTO CIILHOTO 3 TPAKTUKOO €Bp0HeI/ICLKOFO
Cymy 3 TipaB JitojuHU. HaBeeHo gokasu, mo B 4. 2 ¢T. 6 Kojekcy aaMiHicTpaTHBHOTO
CYIOYMHCTBA YKpaiHU MICTHTBCS OOIPYHTOBAHE MOJIOKEHHSI CTOCOBHO TOTO, IO CYJI
3aCTOCOBY€ IIPUHIIUI BEPXOBEHCTBA [IpaBa 3 ypaxyBaHHAM cynoBoi npaktuku €CILIL.

HaromomeHo Ha ToMmy, IO CyIsi Ma€ 3aCTOCOBYBard He OokpeMo KoHBEHIIirO
SIK TaKy, a pa3oM i3 TPAKTHKOIO €BporeiicbKoro cyny 3 mpas JoauHu. be3 Takoi
PaKTHKH i KOHKPETHHX pimiens €CIIJI KonBeH1ist He Mae HaJEKHOTO MPaBOBOIO
Ta CyCHUIbHO-NOJITUYHOTO 3Ha4eHHs. CaMme B mpakTHil €BPONEHCHKOro cyay 3 Mpas
JIFOTMHY BOHA OTPUMYE BIAMOBIAHY FOPUIMUHY CHITY 1 aKTyaIbHICTb.

Kniouogi cnosa: aominicmpamusne npaso, pivienns €8poneticbko2o cyoy 3 npas
JTOOUHU, 0JHCepeno npasd.

Nikonorova K. Yu. Decisions of the European Court of Human Rights
as a source of administrative law

In this article decisions of the European Court of Human Rights in terms of their
placeandrole inthe legal system of Ukraine are analyzed. We determined to what extent
and how these decisions act as a source of administrative law. The analysis was based
on the relevant provisions of the Constitution of Ukraine, the Code of Administrative
Procedure of Ukraine, the Law of Ukraine “On Ratification of the Convention for
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the Protection of Human Rights and Fundamental Freedoms of 1950, the first Protocol
and Protocols No. 2, 4, 7 and 11 of the Convention” and the Law of Ukraine “On
the implementation of decisions and application of the practice of the European Court
of Human Rights”. It is concluded that the ECtHR’s practice is inextricably linked to
the Convention for the Protection of Human Rights and Fundamental Freedoms. The
implementation of the Convention’s provisions in specific decisions of the European
Court of Human Rights is carried out through the practical implementation
of the principle of rule of law.

Objections to certain publications which are indicated that the principle of rule
of law had nothing to do with the practice of the European Court of Human Rights, were
expressed. Also, we provided evidence that Article 6 (2) of the Code of Administrative
Procedure of Ukraine contains a substantiated provision that the court applies
the principle of rule of law taking into account of jurisprudence of the ECtHR.

It is emphasized that the judge should apply not only the Convention separately but
with the case law of the European Court of Human Rights, because the Convention
does not have sufficient legal and socio-political significance without the case law
and ECtHR’s specific solutions. Only in the practice of the European Court of Human
Rights the Convention obtains the corresponding legal force and relevance.

Key words: administrative law, Decisions of the European Court of Human
Rights, source of law.

Beryn. Pittenns €Bponeiicbkoro cymy 3 npas onuau (gani — €CILT) nenani Ginbine BXo-
IITH Y TIOBCSIKACHHE JKUTTS HAIIOi KpaiHu. BoHu nmepectany OyTH HETOCTYITHUMH HE TUTBKU IS
BY3BbKOTO KoJia (paxiBIliB i3 MIXKHAPOIHOTO MPaBa, a TAKOXK JJIS TIePEeCIYHUX TPOMaIsH. 3a BiJCyT-
HOCTI MO3UTHUBHOTO PO3INISAY CIIPaBU B HAIIOHAJIBHUX CYJOBUX 1HCTAHIISX TPOMAJSHH YacTilie
3BepTaroThes o CCILJI ans 3axucTy MopyIeHuX Mpas, siKi TapanToBaHi KOHBEHITIEIO TIPO 3aXUCT
MIPpaB JIFOJMHM 1 OCHOBOIIONOXKHHUX cBOOOJ (nani — KoHBeHiis).

Buknaznene miaTBepaKyeThCs CTaTUCTUKOO, onpuittogHeHoto €CCITI. Cranom Ha 31 ceprias
2019 poxy Ha po3rsai uporo Cyny nepedysano maiixe 14% crpas npotu Ykpainu Bif iX 3BUYaid-
HOI KITBKOCTI.

Hagenena crarucTika CBIJUWTH HE TIJIBKH MPO HASBHICTH CYTTEBUX HEAONIKIB y POOOTI
CyIoBOi cucTeMH YKpaiHu. BoHa Takox BKa3zye Ha HEOOXIIHICTh MPOBEICHHS OUIBII IPYHTOB-
HUX HAayKOBHUX JOCIIIKCHB, CIIPIMOBAHIX Ha IiITOTOBKY METOIUYHUX PEKOMEHMAIliil CTOCOBHO
MOJIANTBIIIMX HATIPSIMIB BTUICHHS B JKUTTSI pimeHs €CIL.

He BuKiMKae 3amepeueHb, 10 BOXKIMBUM HANPSMOM aJIamTallii 3aKOHOJAaBCTBA YKpaiHU
JI0 3aKOHONABCTBa €Bporneiickkoro Coro3y € mupokomMacmTaOHe 3anpoBaHPKEHHS €BPONECHCHKUX
CTaHJapTiB, 30KpeMa NpaBa Ha CIIPAaBEUIMBUN Cya. 3arajlbHOBIIOMO, 1110 TaKe MPaBO HA TEPEeHaX
€C rpynryerbes Ha cynosiil mpaxruii €CIIJL, sika cTaHOBUTH (yHAaMEHT BCi€l MPaBOBOT CUCTEMH
JepxkaB — uieHiB €C, y ToMy 4uCIi B aAMIHICTPaTUBHOMY IpaBi.

Busnannsa BaxuuBoro 3HadeHHs cynoBoi mpakTuku €CIUI y koni BYEHHX 1 MPaKTHKIB
HE BHKIIOYA€ ICHYBaHHS Pi3HUX IMIAXOMIB IIOJ0 TAYMa4eHHs IIPABOBOI IPUPOIH Ta IOPUIANIHOL
ominku pimens €CITJI. ToMy BHHHKae HEOOXITHICTh MOMATBIIOTO MPOBEICHHS HAYKOBUX JOCHTi-
JUKEHb 13 11i€T TPOOIeMaTHKH.

IMocranoBka 3aBaanusi. Mera crarti — po3mistHyTr 3HadeHHs npakTuku €CIII y kon-
KPETHIM raixy3i nmpasa, 30KpemMa B aJ]MiHICTpaTHBHOMY TipaBi, orlinuTH pimenHs €CILT sk mxepena
aJIMiHICTPaTUBHOTO TIpaBa.

Mertomomnorisi OCTi/PKEHHSI TPYHTyBajacs Ha 3aralLHOHayKOBHX METOAAX Ii3HAHHS.
ITpoananizoBaHO 3aKOHOJABCTBO Ta HAYKOBI Npalli, MaTepialu CyJOBOi MPAKTUKHU, CTATUCTUYHY
Ta iHITy 1H(OpMAILLiIo, KA CTOCY€EThCS MPOOIEMATHKH MyOmiKaii.

PesyabraTu gociimxenns. Posrsgaroun pimenns €CIUI gk mxeperna aAMiHICTPaTUBHOTO
IpaBa, 33 OCHOBY JIOTIYHO B3SITH HAWOUIBII MOMIMPEHE PO3YMIHHS JKepesa MpaBa K 30BHIITHBOT
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(opmMu BimoOpakeHHS 3MiCTy IPABOBUX HOPM. 3aCTOCYBaHHS CyAaMH JUKEPET PaBa MOKHA Ha3H-
BATH CYIOBUM IPABO3aCTOCYBAHHAM, 0COOIMBUM BHIIOM SIKOTO € aIMiHICTpaTHBHE IIPaB0O3acTOCY-
BaHHS CICIiaIbHO YITOBHOBAXCHIUM OPTaHOM.

[IpobnemaTuky npaBoBOi MPUPOAN pillicHs €BPOMENHCHKOTO CyAy 3 IpaB JIOAMHU SIK JKE-
peJia mpaBa JJOCTiKyBalli B Pi3HHUX acliekTax Taki BueHi, sik C. Bacunenko, 0. 3aiines. K. [cmaii-
noB, K. Kiiumenxko, O. Konicauk, B. Mapmazos, B. [laBmok, B. Pemora, O. Pomantok, JI. Tum-
yeHko, C. [lleBuyk Ta iHII.

Pimennsam €CIJI BueHi i MpaKTUKKU HAJAr0Th OaraToBapiaHTHi OLiHKU. Taki pillleHHs BBa-
JKAIOTh CYIOBOIO MTPAKTUKOIO, aKTaMH TIIyMa4€HHS 1 IpaB03acTOCOBUMMH akTamu [1—-3].

HaitOinpmn auckyciiHuMu € muTaHHs paBoBoi npupomu pimens €CILUI. Jleski aBropu
3apaxoBYIOTH 1X JIO KaTeropii iHTeprpeTaniiiux, ski TiymMmadars Konseniiito [4]. [Hii aBTopu mpo-
MOHYIOTH po3nisiaary pinenns €CIIJI B acniekTi cya0Boro npereaeHTy [5].

OxpeMi BUYCHI 3a3Ha4a0Th, 110 CyJl HE CTBOPIOE HOBI HOPMH, & OTO TIPaBOBI MO3HIIIT HE CTa-
HOBJISITH (popMaltbHE JuKepeIo mpaBa. ToMy BiICYTHI TiICTaBH PO3IVISIIATH TaKi PIICHHS K CYJIOBHMA
TIPeIe/ieHT. 3a IX epeKOHaHHsAM, JUKEPESIOM IIPaBa € JINIIE HOPMH MI>KHAPOIHOTO JIOTOBOPY y opmi
Kongenii. Pimenns Cymy MatoTs iHmmii craryc. HasiBHa B HUX IpaBoBa MO3MUIIISI BUCTYIIA€ HE CaMO-
CTIHUM JpKepesioM TpaBa, a Horo HOPMaTHBHOIO OCHOBOIO, III0 MA€ MPeLeICHTHUI xapakTep [6].

Hlono Ykpainu € qyMka, 0 JJIS 3apaxyBaHHsI CyAOBHUX PILlIEHb 70 JPKEpell paBa, B TOMY
YHUCIi i aIMIHICTPAaTUBHOIO, HEOOXiHE TX BU3HAHHSA TaKMMH 3 OOKY JEp:KaBH, IKE MOXKE MiCTH-
THUCS 0€3M0CEPEHbO B TEKCTI 3aKOHY a00 OyTH BHUpa)kKeHUM 3a MiCTOM 3aKoHy [7].

OcHoBHa yBara B HayKOBUX MyOJiKalisix npuaisierscs 4. 2 cT. 6 Kogekcy aamiHicTpaTus-
HOIO CyJOYMHCTBa YKpaiHM, /i€ 3a3Ha4€HO, L0 CYJ 3aCTOCOBYE MPHUHLMII BEPXOBEHCTBA IpaBa
3 ypaxyBaHHSM CYIOBOI MPAKTUKU €BPOICHCHKOTO CYIy 3 TIPaB JIIOIMHU.

Jesiki aBTOpH 3ayBaXXyIOTh, 10 (POpMYITIOBaHHS 4. 2 cT. 6 Koyiekcy He € KOpEeKTHUM, OCKITBKU
TIPUHIIAIT BEPXOBCHCTBA MPaBa 3a CBOEIO IOPUINTHOIO TIPHUPOIOIO 1 IPAKTHIHOIO 3HAYMMICTIO TIPH-
piBHIOETHCSI 10 TipakTtuku €CIJI [8, ¢. 320].

VY 3B’s3Ky 3 UM HEOOXiAHO 3’SCyBaTH, B YOMY IOJISATA€ MPHUHIUII BEPXOBCHCTBA IIPaBa.
TuM maue, 0 cepex BITYM3HIHUX 1 3apyO’KHIX BICHUX CTOCOBHO IPHUHITUITY BEPXOBEHCTBA ITpaBa
ICHYIOTh PO301’KHOCTI Yy BU3Ha4UeHH] 3MicTy. HaBiTh €Bponeiicbka komicia «3a IeMOKpaTiio uepes
npaBoy» (BeHeniancbka KoMicisl) MPUCBSITHNIA TaKii mpoOieMi crenianbHy AOMOBiAb. Y Iil gomo-
BiJll 3a3HaYaNOCs, 110 TOHATTS «BepXoBEHCTBO mpasa» (“Rule of Law”) He 3aBkIu € CHHOHIMOM
oAtk “Rechtsstaat”, “Ectado de Direito” abo “Etat de droit” un TepMiHa “preeminence de droit”,
SIKUH 3aCTOCOBY€E Pana €Bponu. He BrCTymae BOHO i CHHOHIMOM POCIHCHKUX MOHSITH «BEPXOBCH-
CTBO 3aKOHA» 1 «IPaBOBOE roCyaapcTBO» [9].

Sk 3a3Ha4aroTH OKpeMi aBTOpH, KoHcTHTyMis YKpaiHH MICTHTh HHU3KY MOJOXKEHb, SKi
HE BHUKIIOYAIOTH BY3BKOTO PO3YMIHHS BEPXOBEHCTBA MpaBa, TOTOKHOTO BEPXOBEHCTBY 3aKOHY
[10, c. 45].

Cepen ¢dyHIaMeHTaIbHHX JOCII/DKCHb BEPXOBEHCTBA TNpaBa YKPaiHCBKUMH BYCHUMH
JIOLIJIBHO 3BEpHYTH yBary Ha MoHorpadito C.I1. ['omoBaroro, /e HaroJoImEeHo Ha TOMY, IO Bep-
XOBEHCTBO IIpaBa IMOJIATA€ Y BEPXOBEHCTBI MPUPOJHUX 3arajIbHOBU3HAHUX IPaB 1 CBOOO JTIOAUHHI
HaJl TIpaBaMu JIepkKaBH i cycminecTsa [11].

VY TakoMy KOHTEKCTI TJIyMauuTh BEpXOBEHCTBO mpaBa i KoHctutyuiliHuii cyn Ykpainu.
VY pimenni Bix 2 nuctonana 2004 poky 3a3HadeHO, 110 BEPXOBEHCTBO IpaBa — L€ MaHyBaHHA
MpaBa B pi3HUX (OopMax y CyCIUILCTBI i BOHO BUMArae BiJi Iep:KaBU HOTO BTUICHHS Y TPABOTBOPYY
Ta MPaBO3aCTOCOBUY JISUTbHICTH, 30KpeMa, B 3aKOHH, SIKi 32 CBOIM 3MICTOM MarOTh OyTH MPOHHU3aHI,
nepeyciM, 1JIe MU COIIalIbHOT CITPaBENTUBOCTI, CBOOOM, PIBHOCTI TOIIO [12].

Cepen OCHOBHHX €JIEMEHTIB BEpPXOBEHCTBA ITPABA, SIK MPABUIIO, HA3UBAIOTh:

— JIOTPHMAaHHJ TIPaB i CBOOO JIIOIUHH;

— TIPaBOBY BHM3HAYCHICTh, SICHICTh 1 HEJIBO3HAYHICTh MPABOBOI HOPMH, IO 3a0e3meuye
i1 OlHAKOBE 3aCTOCYBaHHS 1 MPOTHJIIE CBABLILIIO;

— CHpaBeUTUBICTH SK BIACTHBICTH MpaBa 1 3aKOHIB, 110 BHpaka€ piBHI MacimTabW MmoBe-
JIHKHY 1 IPOMOPLIHHICTh BiAMOBIJAIIFHOCTI BANHECHOMY ITPABOTIOPYIICHHIO;




ITPABO I CYCIIIJZIBCTBO Ne 1 yacmuna 2/ 2020

— 3a00pOHY CBaBILISA,

— JIOCTYTI JI0 TIPABOCY/IS B HE3AIEKHUX 1 HEYIIEPEHKEHUX CylaxX 3a HASIBHOCTI CYIOBOTO
KOHTPOJIO 32 a,I[MlHICTpaTI/IBHI/IMI/I aKTaMH.

OKpiM pO3KPHTTS 3MiCTy BEPXOBEHCTBA IPaBa Yepe3 HOro eleMeHTH, IPOIOHYIOTh 3aCTOCOBYBATH
IHTerpanbHuil miaxia. Bin momsrae B ToMy, 1100 YHUKATH BUYEPITHOTO B OCTaHHIH 1HCTaHII] BU3HAYCHHS
TIOHATTS «BEPXOBEHCTBO MTPaBay, a JIOTIOBHIOBATH HOTO 3MiCT HOBUMH aKTyaJIbHUMH €JIEMEHTaMH.

BBakatoTh, 1110 3a3HaYeHUH MiAXiJ] 100 TIyMaueHHs BEPXOBEHCTBA MpaBa MpUTAMaHHUN
pitmenssim €CILI, B skux HOTO 3MiCT IOCTIHHO JOMOBHIOETHCS 1 yTOUHIOEThCS [ 13].

[Tig yac posmsiay wiei npoOeMaTuky JIOT1YHO Haraaatu mpo 3miHu 70 4. 1 ct. 129 Kon-
cTUTYIIT YKpainu. Y 1ii cTarTi 3aKpIIUICHUI PUHIINII, IO CY/IIs, 3MIHCHIOIOUN TIPABOCYIS, Ma€E
OyTH HE3aJIC)KHUM Ta KepyBaTHUCS] BEPXOBEHCTBOM IIpaBa, a HE JIMIIE 3aKOHOM, SIK Ie Tependaya-
JI0Cs1 TIOTIEPEHBOI0 PEIAKIII€IO.

3 HaBellEHUX BHIIE TMOJOKEHb JIOMITHLHO 3pOOUTH BHCHOBOK, IO peayibHE 3a0e3MeueHHs
BEPXOBEHCTBA TpaBa HEMOXKIIMBO 3MIMCHUTH 0€3 MPaBOCYIIs, CIIPSIMOBAHOTO Ha 3aXHCT MPHPOJI-
HUX 1 3araJlbHOBU3HAHKX TPaB 1 CBOOO JOMUHH. 3PEIITO0, BEPXOBEHCTBO MpaBa BUCTYIAE 5K
pe3yNbTar Cy/1I0BOi MPaKTHUKH.

Tomy € miakoM OOrpyHTOBaHOK KoHIemUis Koaexcy aamiHICTpaTMBHOTO CyIOYMHCTBA,
B SIKOMY BEPXOBEHCTBY IpaBa HaJaHo BianoBiaHuii npioputer. e B penakuii Kogexcy 2005 p.
CT. 8 MiCTHIJIA TaKi MOJIOKEHHS:

1) cyn y mporieci BHPIMICHHS CIIPaBU KEPYEThCS PHHIIAIIOM BEPXOBEHCTBA MpaBa (BiImo-
BIZTHO JIO SIKOTO, 30KpeMa, JIIOIUHA, 11 TpaBa Ta CBOOOIU BH3HAIOTHCS HAWBHIIMMH I[IHHOCTSMH
Ta BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTh JISUTBHOCTI JIEPIKaBH ),

2) cyJ 3aCTOCOBY€ MPUHITUI BEPXOBEHCTBA IpaBa 3 ypaxyBaHHSIM CYy/JI0BOT IPAKTHKU €Bpo-
MEHCHKOTO CYyAy 3 TIpaB JIOANHHY;

3) 3BepHEHHS 10 aIMiHICTPATHBHOTO CY/y JUIS 3aXUCTY TIPaB i CBOOOI JTFOIUHHM 1 TpoMaisi-
HIHA Oe3nocepeHbo Ha mifctaBi Konerurynii Ykpaiau rapanTyeThCs;

4) 3a00pOHSAETHCS BIIMOBA B PO3INIAI Ta BUPIIICHH] aAMiHICTPAaTHUBHOI CIpaBy 3 MOTHUBIB
HETIOBHOTH, HEACHOCTI, CYNIEpEYIMBOCTI UM BiICYTHOCTI 3aKOHOAABCTBA, SKE PETYIIO€ CIipHi mpa-
BOBiJIHOCUHH.

BepxoBeHCTBO npaBa NpoIOBXKYE 3aiiMaTi HaJIeKHE MicLie TaKOXK Y pefakiii Konekcy aaminicTpa-
THBHOIO CyTo4YnHCTBA YKpainn 2017 poky. 30kpeMa, B MepeliKy IPUHIHIIB CYIOYMHCTBA (4. 3 CT. 2)
Ta cT. 6 «BepXOBEHCTBO MpaBay Oe3nocepeTHRO Ha3BaHO HU3KY SJICMEHTIB BCPXOBCHCTBA MPABA.

Taxox HEOOX11HO 3BEPHYTH yBary Ha . 1 ct. 7 Kogekcy aaMiHICTpaTUBHOTO CYJI0YMHCTBA,
sKa BU3HAYaE, 10 CYJ BI/IpHJ.Iy€ cnpasu BignoBigHo 10 KonctuTymii Ta 3akoHiB YkpaiHnu, a Takox
MDKHApOIHUX JIOTOBOPIB, 3roJja Ha O0OB’S3KOBICTH SKHX Hamana Bepxoshorwo Pamoro Ykpainu.
VY 4. 5 mi€i cTarti nepeabdadeHo, 1Mo SKIIO0 MIKHAPOIHUM JIOTOBOPOM, 3rojia Ha 00OB’S3KOBICTh
SIKOTO HaJlaHa BepxoBHOK Pajoro YkpaiHu, BCTaHOBIICHI 1HIIN TpaBWIIa, HIX Ti, III0 BCTAHOBJICHI
3aKOHOM, TO 3aCTOCOBYIOTHCS TIPaBHJIA MIYKHAPOJHOTO JOTOBOPY YKpaiHH.

Hamra nepxasa BusHae ropucaukiiro €CIJI y Bcix MUTaHHSAX, sKi CTOCYHOThCs KOHBEH-
1ii, mo BU3Ha4eHO y 3axoHi Ykpainu «lIpo patudikarito KonseHtii npo 3aXucT mpaB JTIOAWHH
1 ocHOBOIONOXKHKUX cBoOOA 1950 poky, [lepmoro mpotokony Ta HpOTOKOJIlB Ne 2,4,7 ta 11 no
Konsenii». BinnosinHo 1o ct. 9 Koncturyuii YkpaiHu 4MHHI MKHapOIH1 JIOTOBOPH, 3r0/a HA
000B’I3KOBICTh IKMX HaJaHa BepxoBHoro Pamoro YkpaiHu, € 4aCTHHOIO HAIIOHAIBHOTO 3aKOHO-
JaBCTBa YKpaiHW. Y 3B’SI3Ky 3 MM HOPMH HaBEJICHUX MDKHApOAHUX aKTiB CTAHOBISATH YACTUHY
HAI[lOHAJIBHOTO 3aKOHO/IABCTBA.

3rigHo i3 3akoHOM Ykpainu «IIpo BHKOHaHHS PIICHb Ta 3aCTOCYBaHHS MPAKTHKH CBPO-
MEHCHKOTO CyMy 3 MPaB JIIOAWHI» Y TPOLECi pO3MIAY CIpaB CyOH YKpaiHU MalOTh BUKOPHCTO-
BYBaTH sIK JpKepelo mpaBa KOHBEHIIIO MPO 3aXHCT MpaB JOIUHH 1 OCHOBOTIOJIOKHUX CBOOOJ
Ta MPAKTUKY €BPOMEHCHKOTO CYAy 3 IIPAB JIIOANHH.

Heposzpusauii B3aemo3B’si30k Konpenmii 1 npaktukn €CIIJI € mpakTHYHUM BTUICHHSIM
MIPUHITUITY BEPXOBEHCTBA MpaBa. Came B TAKOMY acIeKTi HIEThCS CTOCOBHO MPHUHITUITY BEPXOBEH-
cTBa mpaBsa B 4. 2 cT. 6 Kogekcy aaMiHICTpaTHBHOTO Cy[JOYMHCTBA YKpaiHu.
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Cama KoHBeHITis IPYHTYETBCS] HA BEPXOBEHCTBI TIpaBa, OCKLIBKYA BOHA CIIPSIMOBAHA HA 3aXHCT
TIpaB JIFOJIMHU 1 OCHOBOIIOJIOXKHUX CBOOOJ, 1110 BiI0OpaXkeHi B 3araiibHil JAeKiapariii mpas JFOIHHH,
niporosoieHiii ['enepansHot0 Acambeero Opranizaiii O0’eqnanux Hariid 10 rpymast 1948 poky.

€BpoIeHCHKUH Cy/ 13 TIpaB JIFOJMHU € CIICIialbHO CTBOPEHOK YCTaHOBOKW Pamu €Bpomnu
JUISL KOHTPOJIIO 32 TOTPUMAHHSIM TIpaB 1 cBOOOJ JIFOIUHH, 3aKpimieHnx y KonBeHii 3 mpas JToauHT
1 OCHOBOMONOXKHUX cBOOO/. Takum unHOM, KoHBeH11is 1 mpakTika Cymy CTOCOBHO ii JOTpHUMaHHS
ICHYIOTh HEPO3PUBHO.

Huzka BueHux mocinifioBHi B Tomy, 110 npaktuka €CII (case law) pazom i3 3microm KoH-
BeHIIi € «mpaBoM KoHBeHIII1». 3a IX MepekOHAHHSM, 3aCTOCYBAHHIO CyIaMU MiJIrae He TUTBKU
TexcT KoHBeHIii cam 1o co0i, a pa3om i3 npaktukoro Cymy [14—16]. Takum 4uHOM, BCSI IPAKTHKA
€BpONEHCHKOTO Cy/y 3 IIPAaB JIIOIUHHU € MPAKTUYHOIO peatizallicio MPHHIIITY BEPXOBEHCTBA ITPaBa.

BucHoBku. Buknagere B 4. 2 ct. 6 Kojiekcy aMiHICTpaTHBHOTO CYJIOYHHCTBA YKpaTHH ITOJI0-
YKEHHS CTOCOBHO TOTO, III0 CYJI 3aCTOCOBY€E IIPHHIIAI BEPXOBCHCTBA IPaBa 3 ypaxyBaHHIM CyIOBOT
MIPAaKTHKH €BPONEHCHKOTO CYy 3 TPaB JIFOMHHU, € KOPEKTHUM 1 32 CBOEIO IOPUIMIHOIO TIPHPOIOT0
He TpupiBHIOETHCS A0 npakTuku €CILI. 3a3nadene monoxeHHs 1 Best ¢T. 6 Kopekcy opieHTYIOTH
CyJM Ha HEOOX1THICTh HE OTHOOOKOT0, a BCEOIYHOTO 3aCTOCYBAHHS IPUHITUITY BEPXOBEHCTBA IIpaBa
Ta HOTO CJIEMEHTIB, 3 ypaxXyBaHHSIM CyJ0BOI MPAKTUKU €BPOMENHCHKOrO Cyy 3 MpaB JIOAUHH, 110
BUKJIOYa€ Oe3yMOBHE 1 HEOOIPYHTOBAHE ii KOMiIOBAaHHS B PIIIEHHSIX HallIOHATbHUX CyNiB. Bynb-ski
irHopyBanHs pimenb €CIL, siKi cTOCYI0ThCS PO3IIsAY HALllOHATBHUM CyZIOM KOHKPETHOI CIIPaBH,
MOXXYTh MaTH HETaTHBHI HACIJIKH 3arajioM U AepKaBH YKpaiHa y pa3i 3BEepHEHHs 3alliKaBICHOT
ctoponu jo0 €CIIJI. OkpiM TOro, BpaxyBaHHs cyaoBoi nmpakTku €CILJI pirieHHIMU HaIliOHATb-
HUX CYIIB € 3aIOpyKOr0 3a0e3MeueHHs] HAJISKHOT pealtizaiii He TiJIbKU MPUHIIAITY BEPXOBEHCTBA
MpaBa, a TakoxK (POpPMyBaHHS CTAJIOT Ta CIPABEIIMBOI BITYM3HIHOT CYZIOBOT MPAKTHKH.
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OB’EKT AJIMIHICTPATUBHOI BIZIHIOBIJAJTBHOCTI 3A HECBOEYACHE
MOJAHHS BE3 MOBAXKHUX IIPUYUH JEKJAPAIIL OCOBH,
YIIOBHOBAXKEHOI HA BUKOHAHHSA ®YHKIIN JEPKABH
ABO MICHHEBOI'O CAMOBPsA1YBAHHA

CraTTs MICTHTB aHaJli3 CYTHOCTI 00’ €KTa aMiHICTPATUBHOI BiJIIOBIJAIBHOCTI 3a
HECBO€YACHE MOJIaHHs 0e3 MOBaKHUX MPUYHH JeKIapallii 0coOHu, yIIOBHOBa)KEHOT Ha
BUKOHaHHS (YHKLIN JepkaBu abo MICIIEBOTO CaMOBpSAyBaHHsS. ABTOp OOIPYHTO-
BY€, IO [10CAI0BI OCOOM OpraHiB JIep:KaBHOI B Ta MICLIEBOIO CaMOBPS1yBaHHS
y CBO{ AisTTBHOCTI 3000B’s13aHi HEYXWIFHO JOTPUMYBATHCS TTOJI0KEHb KOHCTHTYIIIT
1 3aKOHIB YKpaiHH, 30KpeMa TUX, SIKIMU BH3HAUCHO IXHIi 00OB’SI30K OIPHITIOIHIO-
BaTH iH(OPMAIIIFO PO CBOE MAHO, JIOXO/IN Ta BUTPATH, 3000B’13aHHS (DiHAHCOBOTO
xapakrepy. IlopymenHs: Bka3aHUX NPUTHCIB CIIPHYHMHSE IIKOAY BiAHOCHHAM Hapo-
JIOBIIAJIIS, OCKUTBKMA OTPWIIFOIHCHHS BKa3aHUX JEKJIapalliii € omqHUM 3i crocoliB
JIOJIMHU 1 TPOMaJsSHUHA, TPOMAJSHCHKOTO CYCIHiIbCTBA 3/AiHCHIOBAaTHCS (DiHAHCO-
BUI KOHTPOJIb 32 JiSUIBHICTIO TTOCAIOBUX OCiO opraHiB myOmiyHoi Bnaau. BomHovac
IIKOJIa CIIPHYUHIOETHCS CYCHIIBHUM BiJIHOCHHAM, SKi BUHUKAIOTh y cepi nmpoxos-
JKEHHS ITyOITivHOT Ciry»0u Ta y cepi 3anobiraHHsa KOpymii.

3po0ieHO BUCHOBOK, 110 00’ €KT aJMiHICTPAaTUBHOI BiAMOBIAAJBbHOCTI 32 HECBO-
€YacHe TONAHHsA Oe3 MOBAKHUX INPHYUH AeKiapaiii ocoOu, YIIOBHOBaKCHOI Ha
BHUKOHAHHS (PYHKIIIH JiepykaBU ab0 MICIICBOrO CAMOBPSITyBaHHSI, SIBJIsiE COOOI0 IPyIy




