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} CHUCTEMATH3ALISI YAHHUKIB, o
110 3AICHIOIOTH BILJIUB HA IOTYCTUMICTb KACAIIIITHOT CKAPTY
B AIIMIHICTPATUBHOMY CYIOYMHCTBI

AHai3 YMHHOTO MPOLECYaIbHOIO 3aKOHY Ta MPAKTUKU BUPIILEHHS [TUTaHb TIPO TPHU-
WHSITTS KacalliiHOi CKapTH JI0 MPOBA/KSHHS 3aCBI UMM HASBHICTh HU3KU YMHHUKIB, 10
CIPUSIFOTh 200, HABIAKH, TIEPEIIKOKAIOTh JOCTYITY OCOOH 10 CyIy KacalliiHol iHCTaHIIii.

UMHHHUKH JOMYCTUMOCTI KacaIliifHOI CKapru MOXKEMO BH3HAYUTHU SIK YMOBH, IO
mpssMo abo OTMOCEePeKOBAaHO BIUIMBAIOTH HA MPUHHATHICTH KacamiiHOI CKaprd, Ha
3BEpHEHHSI 31 CKaproro JIO Cy/ly KacaliiHoT IHCTaHIlii B a/IMIHICTPaTHBHOMY CyJIOYHH-
CTBi Ta O3S TAKOI CKapTH, CIIPUSIIOTH a00 IEPEIIKOPKAIOTh 3a3HAYCHUM BIIACTH-
BOCTSIM 1 IIpoIIecaM, BUHUKAIOTh Y Pi3HUX chepax CyCHiIbHOTO KUTTSL.

Ha momyctuMicTs KacamiiHOi CKapryl BILIMBA€E HE OJMH KOHKPETHUH YMHHUK, a iX
CYKYIHICTb, KO)KHOMY 3 HUX BiJ[BeJIeHa OKpeMa polib Y TpoIieci 3a0e3neueHHs paBa
0Cco0M Ha 3BEPHEHHS /IO CyAy KacalliifHOT 1HCTaHIii 31 CKapro Ta pO3IIis]] TaKoro
3BEpHEHHs. 3aJIe)KHO BiJl BHYTPILIHBOIO CTaBJIEHHSA CyO €KTa JI0 MPOLECY OcKap-
YKEHHS, 10r0 MOXKJIIMBOCTEH CIIPUATH YU MPOTUAIATH YHHHUKAM JIOITyCTUMOCTI Kaca-
LiftHOT cKapr, iX MOKHA Kiacu(ikyBaTH Ha 00’ €KTHBHI Ta Cy0’ €KTHBHI.

Jlo oCHOBHHUX 00’€KTHBHUX YMHHHUKIB JOMMyCTHUMOCTI KacalliiHOi CKapru BiaHe-
CeHO: e(DeKTUBHICTh CYROYCTPOIO; yHiBepcanLHiCTL FOPUCIUKINIT Cyy; CTaOiIbHICTh
CYZIOBOi CHCTEMH; KOMIIETEHTHICTh CYIy; HassBHICTb 1chopMau11 mpo Cyx; MaTeplanb—
HO-TEXHIYHY 3a6e3nequ10Tb poboTu cyay; I[OCTyHHlCTI; cyny areNsniiHol 1HCTaH-
11ii; IOCTYIHICTh CYJIOBOTO PIllIEHHS; YiTKICTh 1 OAHO3HAYHICTh TPAKTYBaHHS MPOIIe-
CyaJIbHUX HOPM, IIO PETYJIIOITh MOPSAOK MOJaHHS KacaliiHOi CKaprd, BUMOTH JI0
KacallifHOi CKaprH, BIAKPUTTS KacaliifHOTO MPOBA/KEHHS Ta MiICTABH JUIsl BIIMOBH
B TaKOMY; BUKOPHCTAHHS CYyJIOM KacalliifHO1 1HCTaHIil CBOiX NMOBHOBa)XE€Hb IIOJO
3MIHHU PILIEHHS HWKYMX CYIiB; PO3YMHI CTPOKH KacaliifHOTO OCKap)KEeHHS; pO3yM-
HUH CTPOK PO3MIISAAY CIPaBH CYAOM KacauiiHoi IHCTaHIi].

Jlo OCHOBHHX Cy0’€KTHBHUX YHHHUKIB IOITyCTUMOCTI KacamiiHOi CKapry B aaMi-
HICTPAaTUBHOMY IPOIIECI BITHECEHO: PiBEHb MPABOCBIIOMOCTI OCOOM CKapKHHKA;
JIOBIpY JI0 CyAOBOI CHUCTEMH, OakKaHHS JIOPYYHUTH BPETYJIIOBaHHS KOHQIIIKTY came
CYIOBOMY OpraHy;,; HpPOCTOTY Ta 3pO3YMIJICTh IpOIECyaJbHOTO 3aKOHOIABCTBA;
CKJIAJIHICTh TIPOIIEypH KacaIliiHOTO OCKap)KCHHS CYJOBHX PIllleHb 1 KacamiiHOTO
O3Sy CHpaBH; IOCTYIIHHN pPO3MIpYy CYAOBOTO 300py; JOCTYHHICTH NPaBOBOI
JIOTIOMOTH.

Knruosi cnosa: xacayitina ckapea, 0onycmumicms, YUHHUK, OOCHYN 00 CY0Y,
aominicmpamugne cy0ouUHCmao.

Tkachuk N. V. The arrangement of factors influencing the admissibility
of cassation appeal in administrative proceedings

An analysis of the current procedural law and the practice of resolving
the issue of adopting a cassation complaint to the proceedings, revealed the existence
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of a number of factors that contribute or, conversely, prevent a person’s access
to a court of cassation.

The factors of admissibility the cassation complaint can be defined as conditions,
factors that directly or indirectly affect the admissibility of the cassation complaint,
the appeal to a court of cassation in administrative proceedings and the consideration
of such a complaint, conduce or restrict these features and processes, occur in different
spheres of public life.

The admissibility of a cassation complaint is influenced not by one specific factor,
but by their totality, each of which has a separate role in the process of providing
the right of a person to appeal to a court of cassation with a complaint and to
consider such an complaint. Depending on the subject’s internal attitude to the appeal
process, its ability to promote or counteract factors of the admissibility of a cassation
complaint, they can be classified as objective and subjective.

The main objective factors of the admissibility of a cassation complaint are:
the effectiveness of the judicial system; the universality of the court’s jurisdiction;
stability of the judicial system; court’s competentness; availability of court
information; logistical support of the court; availability of court information; logistical
support of the court; the accessibility of the court of appeal; availability of court
decision; clear and unambiguous interpretation of procedural norms that govern
the procedure of lodging a cassation complaint, the requirements for a cassation
complaint, beginning of cassation proceedings and grounds for refusal thereof;
the use by the court of cassation of its right to change the decision of the lower
courts; reasonable terms of cassation; a reasonable time for the court of cassation to
hear the case.

The main subjective factors of admissibility of the cassation complaint in
the administrative process are: the level of legal consciousness of the complainant’s
personality; trust in the judicial system, desire to entrust the solving of the conflict
to the judicial authority; simplicity and comprehensibility of procedural legislation;
complexity of the procedure of cassation appeal of court decisions and cassation
hearing of the case; accessibility of court fees amount; accessibility of legal aid.

Key words: cassation complaint, admissibility, factor, access to court,
administrative proceedings.

Beryn. Peasnizaiis mpaBa 0coOH Ha KacalliiiHe OCKap)KeHHS CYIOBUX pillieHb O€3MT0CePeTHBO
OB’ s13aHa 3 JOCTYIIOM JIO CYJy KacalliiHOi 1HCTaHIIi1: MOMXJIMBICTIO MOJIAaHHS KacaliifHOT CKaprH,
oopmIIeHOT HaNIC)KHIM YHHOM, IIPAaBOM HA 03HAMOMIICHHS CyHy 3 TAKOIO CKaprolo Ta MpUIHATTS
il 70 mpoBaKeHHs. AHaJi3 YMHHOTO MPOIECYaIbHOTO 3aKOHY Ta MPAKTHKM BUPIIICHHS MUTAaHb
PO MPUMHHSATTS KacaliifHoOT ckapru 10 MpOoBaKEHHS 3aCBIAYNIN HAsBHICTh HU3KU YUMHHUKIB, 1110
CHpUSIIOTH a00, HABMAKH, NEPEIIKOKAIOTh, JOCTYILy 0COOU 10 Cyay KacaliiHoi iHCTaHIii.

YpaxoByrouH, 110 YUHHUKH JOIMYCTUMOCTI KacaliifHo1 ckapru 311HCHIOIOTH Pi3HOBapiaTHUB-
HUI BIUIMB Ha MPOIIEC peaiallii mpasa Ha JOCTYII 0 CyAy KacalliiHOi 1HCTaHIII1, IX CHCTeMAaTH-
3aIlisl JO3BOJIUTH BHOKPEMHTH CIIUIBHI O3HAKU TO3UTHBHOTO BIUTMBY HA JOCHTIDKYBaHUH IIPOIIEC;
ONTHMI3YBATH TXHIO JIFO 3 METOO TIBHUIICHHS €(EKTHBHOCTI JOMYCTUMOCTI KacalliiHOi CKapTH;
PO3pOOUTH KOHKPETHI MPOITO3UIIIT MO0 HeWTpatizamii Aii HeraTHBHUX YNHHUKIB.

OTxe, akmyansbHicms memu THOTO TOCIKSHHS 3yMOBIIEHA TOTPEO0I0 BUPIIIICHHS TUTAHHS
PO BAOCKOHAJICHHS ¥ 00’ €JHAHHS B OKPEMi I'PYITH YHHHUKIB BIUIMBY Ha JOIYCTUMICTh Kacamiii-
HOI CKapry 3 METOI0 BCTAHOBJICHHS MEPEIyMOB iX BUHUKHEHHS i OLIHKY BIUIMBY Ha JOCIiIKYBa-
HUI nporiec. AKTyaJIbHICTh 00paHOi TEMH MOCUIIOETHCSI TAKOXK B1ICY THICTIO ’KOJJHOTO CHCTEMHOT'O
HayKOBOTO AOCJIPKEHHS 3 00paHoi MpoOIeMaTHKH.

Take TOCIiKEHHS HE JIHMIIE [{IHHE AT PO3BUTKY MPABOBOI HAYKU Ta MPAKTHKH, aje i Biai-
rpae BasKJIUBY COLaTIbHY POJIb, OCKUIBKU JOCTYH JO CyAy KacaliiHOi iHCTaHLii, €1eMEHTOM SKOrO




Aominicmpamuene npaso i adminicmpamusHuii npouec, ingopmayiiine npaso

€ JIOIyCTUMICTB KacaIiiHOi CKapTH, € MOTY)KHUM COITialIbHAM €JIEMEHTOM BCTaHOBJICHHS CIIPaBE/I-
JIUBOCTI i 00’ €KTUBHOTO BUPIMICHHS COIIaTbHUX KOH(IIIKTIB.

[TuTaHHs HAsIBHOCTI YNHHMKIB BILTUBY Ha JIOIYCTUMICTh KacalliiHOT CKapTH sIK KOMIUICKCHE
CKJIaJIHE SIBHIIEC HE JOCIIKYBaJIOCh HAYKOK aJMiHICTPaTUBHOTO MPOIECYaIbHOTO MpaBa, HeMae
1 HayKOBO OOTPYHTOBAHO] Ki1acH(iKaIlil TAKMX YNHHUKIB, 10 € TOJATKOBUM JIOBOJIOM aKTyaJIbHOCTI
JIAHOTO JA0CHTiKeHHs. OKpeMUM aclieKTaM TaKOTO YUHHUKA, SIK YHIBEpCaJIbHICTh FOPUCAUKIIII Cyay,
MIPUCBATIIIN JIesIKi TIOJIOKEHHs cBoro pociimkenHs B.B. Komapos [1], a Takox JI.M. MockBuu
[2]; KOMIIETEHTHICTH CyAy K MPUHLUI CYJOBOT T1JIKK Biaau nociijpkyBas B.B. Topogosenko [3],
MIpOTe 3a3Ha4YCHI JOCTIHKEHHS He 3a0e31euyoTh (DOpMYBaHHS 3aBEPIICHOT HAYKOBOT [yMKH IIO/I0
ICHYBaHHS CHCTEMH YHMHHUKIB BIUTHBY Ha OITYCTHMICTh KacamiiHOi CKapTH.

IMocTanoBka 3aBaaHHA. MeTa TOCHTIHKEHHS — CHCTEMAaTH3aIlis Ta Ki1acu(iKaIlis YHHHHUKIB
BILIMBY Ha JIOIYCTHMICTh KacaliiHO CKaprd B aJIMiHICTPaTUBHOMY CYJOYMHCTBI 3a XapaKTepOM
IXHBOTO OJHOPITHOTO 200 MOAIOHOTO BILIMBY HA JOCIIKYBaHUH mpoliec.

PesynbraTi focaiTkeHHs. « {MTHHNK» — CHHOHIM NOHATTS «(akTopy. « CITIOBHUK yKpaiHCHKOT
MOBW» TX BU3HAYAE sIK yMOBY; PYIIIHHY CHITy 200 IPUYHHY Oy/Ib-SIKOTO TIPOIIECY, SBHUIIA; TPHIUHY, 110
BU3HAYa€ MOro Xapakrep ado OJHY 3 OCHOBHHX pHUC [4, ¢. 326]. UNHHUKH JTOTTYCTUMOCTI KacariiiHol
CKapri MOKEMO BH3HAYHUTH K YMOBH, IO MPSIMO a00 OMOCEPEAKOBAaHO BILTMBAIOTH HA MPUHHATHICTD
KacaliifHOi cKapr, Ha 3BEPHEHHs 31 CKaproro 10 Cyly KacaliiiHOi iHCTaHLil B aMiHICTPaTUBHOMY
CYIOUYHMHCTBI Ta PO3INIS/L TaKOi CKapru, COPHAIOTH a0 MEPEeIIKODKAIOTh 3a3HAYCHUM BIIACTHBOCTSIM
Ta MpolecaM, BUHUKAIOTh Y Pi3HUX cepax cycniabHOTO KUTTSA. CyKyIHICTh 00’ €KTUBHHX 1 Cy0’ €K-
THUBHUX YMHHHKIB, CIIPSIMOBAHMX HA ITiIBUILICHHS €(PEeKTHBHOCTI peati3allii mpaBa 0coOU Ha KacaIliiHe
OCKap KEHHSI CYJIOBOTO PIIIICHHS, € OJIHIEIO 3 TAPAHTIH MpaBa Ha CIIPaBEITMBHIA CY/I.

Ha momycTtuMicTh KacamiiHOI CKapry BILTMBAE HE OJJMH KOHKPETHHW YWHHUK, & IX CYKyII-
HICTh, KOXKHOMY 3 HHX BiJIBEJICHa OKpeMa poJib y Ipolleci 3a0e3MeYeHHs IpaBa 0co0u Ha 3Bep-
HEHHS JI0 CyAy KacalliifHoi iHcTaHmii 31 CKaproro Ta po3MIs/ TaKOTO 3BEPHEHHS. 3 METOIO OiIbII
TOOKOTO JTOCII/PKEHHS OIHOPITHUX CIOCOOIB BIUTMBY YMHHHUKIB Ha JIOMYCTUMICTh KacalidHOl
CKapru MPOMOHY€EMO 3IHCHUTH iX CHCTEMATH3aLliI0.

3a ceporo 11ii YNHHUKH JTOMYCTUMOCTI KacaliiHOl CKapru MOXKEMO MOIUIUTH Ha 3arajibHi
Ta CeialibHI. 3@eaibHi YAHHUKY TIONIMPIOIOTH CBOIO JIiF0 HAa CYCIUIBHI BIJIHOCHUHU, IO BUHU-
KaloTh y cepi IepKaBHOTO YIPABIiHHS, €KOHOMIKH, COLiaTbHO- KynLTypHip“I Ta IHIHX cepax,
BIUIMBAIOTH SK Ha €(DEeKTHBHICTH JoCTymy JI0 Cyay KacaIiiHoi 1HCTaHIIl B aIMiHICTPAaTUBHOMY
Cy,I[O‘{I/IHCTBl TaK 1 Ha e(PEKTUBHICTD JI€BOCTI BCI€T CYIOBOI CHCTEMH. I[o TaKHX HAJIeKATh: KOPYM-
MTOBAHICTh OPTaHiB JACp>KaBHOI BIIAJIX; BiCYTHICT €(DEKTHBHOTO MEXaHi3My IIPHUTSATHEHHS CYIIiB
JIO BIJIMIOBIIaJIbHOCTI 32 HEHAJIC)KHE BUKOHAHHS CBOIX 00OB’SI3KiB; HU3bKUU PiBCHb HpaBOBo’f CBI-
JIOMOCTI 0ci0, 110 3BEPTAIOTHCS 110 cyay; HU3BKUH plBeHL HOlH(bopMOBaHOCTl TPOMAaJICBKOCTI TTPO
0COOIMBOCTI 3aXKCTy CBOIX TpaB y Cy/li KacalliifHO1 iHCTaHIIi1.

Cneuzaﬂbm YUHHUKH BIJIMBAIOTH CYTO Ha BITHOCHHMU, 110 BUHUKAIOTH Y Pa3i MOJaHHs 0CO-
0010 KacaliiHOi CKapru B aIMiHICTPaTUBHOMY Cy[lO‘lI/IHCTBl Ta HpI/II/IHS{TTSI TaKoi CKapru 1o mpo-
BaJDKEHHS, Cepell HUX MOXEMO 3a3HAYMTH TaKi: YiTKICTh 1 BUCOKHH CTyl'[lHL KOHerTI/ISOBaHOCTl
MIPaBOBUX HOPM, L0 PETYIIOIOTh HMOPSIOK AOCTYIy A0 CyQy KacaliiiHOl iHCTaHIil; JOTpUMaHHA
CKap >KHUKOM 3aKOHOJABUMX BHMOT IIOJ0 O(POPMIICHHS Ta MOPSIKY IMOJaHHS KacamiiHOi CKaprH;
HAsBHICTB y CKap KHUKA MTPOIIeCyaTbHOI IPaBOCYO’ €KTHOCTI; CKIIAIHICTh POLEIypPH KacamiiHOTO
OCKapKEHHS CYJIOBHX PIIICHB 1 KacaIiifHOTO PO3IVISTY CIIPABH.

3anexHO Bif cep CYyCHiTBHOTO KUTTA, Y SIKUX BUHAKAIOTH YMHHUKH BIUTUBY Ha JOIMYCTH-
MICTh KacaIliifHOT CKapru, MO)KEMO BHJILIUTH TaKi IX TPYIH: npasosi YAHHUKN — 3aKpIiTUICH] Mpo-
[eCyaJIbHIM 3aKOHOM BHMOTH J0 O(OPMIICHHS KacalliifHOT CKaprH, 3MICTy Ta MOPSIIKY 11 MOTaHHS;
BCTAHOBJICHI 3aKOHOM BHUTIAJIKH, ¥ SKMX BHHUKAE MIPABO Ha MOJIAHHS KacaIliifHOI CKapTy; BUMOTH
70 cy0’ekTa IMpaBa Ha KacalliifHe OCKap)XEHHS; MiJACTaBH JJIS BIIMOBH y BIIKPUTTI KacamiHOTO
MIPOBAKEHHSI Ta TOBEPHEHHS KacaliiHOI CKaprH; MepetiK CyI0BUX PillleHb, IO MiUISraloTh Kaca-
uiiHOMy ockapkeHHIO (Hampukial, cT. 330 Kogekcy anMiHICTpaTMBHOTO CyAOYMHCTBA YKpaiHH
(mami — KAC VYkpainu) — dopma 1 3micT kacauiitnoi ckapru, ct. 331 KAC VYkpainu — nopsaok
MOAAaHHs KacaliiHOl CKapry TOMIO); NOAiMuYHi YAHHUKA — 3yMOBJICHI MOJITHYHOO JTOUITBHICTIO
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Ta BCTAHOBJICHI CY0’€KTaMU MOJIITHYHUAX BIJIHOCHH YMOBHU MPUHHSATTS KacCaIlifHOT CKapry 10 Mpo-
BaJDKEHHsI 200 BIJIMOBH B 11 IPUHHATTI, & TAKOXK YMOBH 11 MOJAIBIIOTO PO3TISAY, IO MAKOTh TPOSIB
y 3A1iCHEHHI1 BIUIMBY Ha CYII i3 METOO YXBaJICHHSI HUIM HEOOX1THOTO JUTsl Cy0’ €KTa BILTUBY PillICHHST,
€KOHOMIYHI YMHHUKY — 3yMOBJICHI MaTepialbHUM CTaHOM CyO’€KTa ImpaBa Ha JOCTYII JIO Cyly Kaca-
[[IHOT 1HCTaHIII1 Ta HOTO CIIPOMOXKHICTIO 3a0€3MeUUTH peatizallito BKa3aHOoTo Mpasa (cruiara Cyio-
BOTO 300Dy, HasIBHICTb MaTepiaano'l' 3MOTH OIUIATUTH MOCIYTH a/IBOKaTa 3 MiITOTOBKU KacaliiHol
cKapru TOIIO), & TAKOXK MaTeplaJ'ILHO TEXHIYHIM 3a0€3MeUCHHAM POOOTH CyIy KacalliifHol iHCTaH-
il; coyianvbii YAHHUKE — 3yMOBJICHI PIBHEM JIOBIPH CYCHIIBCTBA IO CYJOBOI T'JIKH BIIAJH 3aTrajoM
Ta KacaIliifHoI iHCTaHIIi1 30KpeMa, HEOOXiTHICTIO caMe CYIOBOTO MOPSIIKY BUPILICHHS CYCHUTEHIX
KOH(MITIKTIB, HEBTPYYaHHSIM IPOMAJICKOCTI B TISIIbHICTD OPTraHiB CyI0BO BIIA/IH, 30KpeMa Ha eTarti
BUPIIICHHS TUTAHHS ITPO JIOMYCTUMICTh KacariiHo1 ckapru. CydacHUH piBeHb TOBIPH CyCITiILCTBA
JIO aJMiHICTPaTUBHUX CYIIB, SIKi BUPIIIYIOTH CIIOPH 3 IyOIIYHUM €JIEMEHTOM, HEBHCOKHH. Taka
CHUTYyaIlisl 3yMOBJICHA, CEepEe/l 1HIIIOTO, HASBHICTIO Y MPOIECYaIbHOMY 3aKOHI HU3KH TIOJIOKEHb, 110
CTBOPIOIOTH FOPUANYHI MOXKIIMBOCTI JUIsi OOMEXEHHS TpaBa 0COOM Ha CIIPaBEIIMBHI Cyd Ta Ha
JIOCTYII 10 Cyy KacamiiHoi iHcTaHIii. OKpeMi comiaibHi YMHHUKU JOCTYIHOCTI JI0 KacaliifHoTo
MPOBAPKCHHS BioOpakeHi y mil. B) I. 2 4. 5 c¢T. 328 KAC VYkpainu, e BCTAaHOBICHO 000B’SI30K
Cylly KacauiiHoi IHCTaHIi1 IPUIHATH 10 PO3MISAY KacalliiiHy cKapry, oaHy Ha Cy/IOBi PillIeHHS
y CIIpaBi HE3HAYHOT CKIIAJIHOCTI, SIKIIO TaKa CIIpaBa CTAHOBUTH 3HAYHUI CYCHIJIBHUH IHTEPEC; K)/b-
7MypHi YAHHUKU — YMOBH, SIKi CTaBIIATH NOIYCTHUMICTh KacalliifHOT CKapryl B 3aJIEXKHICTb BiJl PiBHA
IPaBOBOI KYJIBTYpH CKap)KHHKA, BiJl 1OT0 MPaBOBOi CBIJOMOCTI, IO MPOSIBIIETHCS B AOTPHUMAaHHI
3aKOHOIABCTBA IiJT Yac MiATOTOBKH Ta IMOJaHHS KacaIliifHOI CKapTH, Ta IIPaBOBOi CB1IOMOCTI CyaY;
iHhopmayiiini YMHHUKA — BIUTMBAIOTh HA TOMIMPEHHS iH(pOopMalii Ipo MOpsAA0K 3BEPHEHHS [0
CyIly KacariifHol 1HCTaHIIT 31 CKAPTOr0, YMOBH MPUHHATTS TaKO1 CKapryl IO PO3MIISLY Ta IMiJCTaBH
JUTSL BITMOBH Y BIIKPUTTI KacallitHOTO MpoBapKeHHs. Tako BaXXJIMBY poJib cepen iHpopMaIlii-
HUX YHHHUKIB Biflirpa€ AOBEACHHS 10 BiOMa TPOMAACHKOCTI MPAKTHUKH 3aCTOCYBAHHS OKPEMHUX
MPAaBOBHUX HOPM CyAOM KacamiifHoi iHcTaHuii. Tak, mpolecyaibHi HOPMH, L0 PETYIIOIOThH MOPS-
JIOK 3BEPHEHHS /IO Cy[y 3 KacalilHOK CKAaproro, MiCTATh 3HAYHY KUIBKICTh OLIIHOYHHMX TMOHSTH,
0COOJIMBOCTI 3aCTOCYBAHHS SIKMX Y KOHKPETHUX CIPaBax BH3HAYAIOTHCS CYLSIMH IHAUBIIYaIbHO.
Tomy 3miiCHEHHS y3arajibHEHb CYI0BOI MPAKTUKH 3aCTOCYBAHHS TAKUX ITOHATH Ta IHPOPMYBaHHS
PO IIi y3araJdbHEHHS IPOMAJICHKOCTI € BAXKJIMBAM YHHHHKOM 3a0€3IICUCHHST HAJICKHOI peaizaliii
IpaBa Ha JOCTYII JI0 Cy[y KacalliiiHOi iHCTaHIIii.

3a cy0’€eKTOM, Ha SKOTO BIUTUBAIOTH YHHHHUKH, OCTaHHI MOKEMO MOAUTIHTH Ha cy008i — TOOTO
Ti, IO BIUTMBAIOTh Ha CYJI ITiJT 4ac po3nIIS Ty KacaliiHol CKapTy Ta BUPIIMICHHS MUTAHHS PO TPH-
HHATTA 11 10 TPOBADKCHHSA, Ta Hecy0osi — YMHHUKH, SIKI BIUIMBAIOTh Ha 0COOY, 110 Mae HaMip
MOaTH KacaumHy cKapry, a60 0co0y CKapKHUKA, & TAKOXK 1HITHX YIaCHUKIB mpouecy. Jlo cynosux
YHHHUKIB MOXXEMO BIHECTH ¢(EKTUBHICTH CUCTEMHU CYROYCTPOIO Ta po3no;11n KOMIIETEHIIIT MK
CyllaMU pi3HUX CHellializaliii; cTadilIbHICTh CY0BOT CUCTEMHM; BIIKPHUTICTh Ta TIACHICTH JTisSTBHO-
CTi Cyay KacaliifHOT IHCTAHIIi]; HaJe)KHE MaTepiaJbHO-TEXHIUHE 3a0€3MeUeHHs AisSIbHOCTI Cyay;
3aBaHTAXEHICTb Cy[AiB Ta iHII. HecynoBuMH €, Ha Hally TyMKy, Taki (haKTOpU: BUCOKUIl piBEHb
MPaBOBOI KYJIBTYPHU Ta MPAaBOBOI CBIIOMOCTI 0COOH, IO 3BEPTAETHCS a00 Mae HaMip 3BEPHYTHUCS
3 KacaliifHOI0 CKaprorw; ¢(QpeKTUBHICTh IHCTUTYTY O€30ILIaTHOI MPaBOBOI JOIIOMOTHU; HAsBHICTH
y CKap)KHHKa MaTepialibHOI CIIPOMOXKHOCTI 31HCHIOBATH CYIOBI BUTPATH TOIIIO.

be3yMoBHO, HaJIe)KHE MICIIe B CUCTEM1 YMHHHUKIB TOITYCTHMOCTI KacalliifHOT CKapTryl ITOBUHHI
3aHATH Ti, IO MMO3UTHBHO Ta HETAaTHMBHO BILTMBAIOTH HA TpOIlEC peaizaiii oco0or mpaa Ha
JIOCTYTI JIO CyAy KacalliifHOT iHCTaHIlii B aJMiHicTpaTuBHOMY mporieci. [1ijcTaBoro s BUALICHHS
MO3UTHBHUX 1 HETaTUBHUX YMHHHUKIB € HACIIIKH, SIKI BOHM CIIPUYHMHIOIOTH Y ITpaBopeaizaiitHomy
noni. Jlo no3umueHux YMHHUKIB BITHOCUMO TaKi: JIEBICTh CHCTEMH OPIaHiB CyJJ0BOI BJIaJIi Ta p0O3-
MO/i7T MOBHOBAXXEHb y CHCTEMI BIAMOBIMHO 10 cremiaiizamii cyaiB; HOPMAaTHUBHE PETYTIOBAHHS
MOPSAKY TIpe/’ sIBIEHHST CyAy KacalliiHOi CKapru Ta BIAKPUTTS MPOBA/HKEHHS 3a TaKOK CKap-
ro1o; epkaBHe (DiHAaHCYBaHHS AiSUIBHOCTI Cyqy KacauiiiHoi iHcTaHuii. Cepen HeeamueHux BapTo
BUJUINTH: HU3BKUI piBEHb MPABOCBIAOMOCTI Ta MPaBOBOI KyJIBTYpH Cy0’e€KTa peainizawii mpasa;
HU3BKUI PiBEHb 3aKOHOAABYOI TEXHIKHM IOPUIMIHUX HOPM, IO PETYIIOIOTH MMPAaBO HA 3BEPHEHHS
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JI0 KacallifHOTO Cy/Ty 31 CKapror0, BUMOTH JIO TAKOT CKapTH, MOPSI0K MPUHHSTTS 11 10 TPOBa/KCHHS
a00 BIZIMOBH y NIPUUHSATTI; MOPYIICHHS MPUHITUITY HE3JICKHOCTI i 00’ €KTUBHOCTI CyIy i 4ac
BHPIIICHHS MUTAHHS PO JOMYCTUMICTh KacalliitHOi CKapr# TOIIO.

[TocuneHHsT BIUIMBY TO3UTUBHUX YWHHHKIB Ha JOMYCTHUMICTh KacamiliHOI CKapru MOX-
JIMBE 32 YMOBH 3MiHM Ta BJIOCKOHAJICHHS OKPEMHUX HOPM aaMiHICTPAaTHBHOTO IPOIECYaTbHOTO
3akoHOmaBcTBa. Tak, BiamoBiaHo 10 4. 1 cT. 328 KAC VYkpainu, npaBo Ha KacalliiiHe OCKap)KeHHS
pileHHs cyay mepioi Ta/abo anensduiiiHol iHCTaHIil BUHUKAE B YYaCHUKIB CIIPAaBHU, a TAKOXK OCi0,
sIKi He OpaJin y4acTi y crpasi, AKIIO CyJl BUPILIMB IUTaHHA PO 1XHi paBa, cBOOOAH, iHTEpecH Ta/
a00 000B’sI3KH, JHIIE MICI alesLIiiHOTo nepenany cupasH [5]. OTke, 000B’I3KOBOIO YMOBOIO
BUHHUKHEHHS B 0COOM IpaBa Ha 3BEPHCHHS JI0 CyIy KacalliifHOI IHCTaHIII| 31 CKaproro € amessii-
HUH MepemisyT Takol cripaBH. | sIKIIo u1st ocoow, 1o Opasia y4acTh y ClipaBi, Taka yMOBa € 3p03yMi-
JIOFO Ta JIOT1YHO0, TO IS 0Ci0, sIKi He Opai y4acTi B pO3IIIsIi CIIPABH CYJIOM TIepIIOl iHCTAHIIIH,
ajie CyJl BUPIIIUB MATAHHS PO XHI MpaBa i 000B’I3KK, HE BCE TaK OJIHO3HAYHO.

KAC VYxpainu B 4. 1 cT. 323 BU3Ha4a€: AKIIO anelsiiiiHa ckapra HaJiiIa 1o Cymy amneis-
LiHHOT 1THCTAHIIIT MicTs 3aKiHYEHHS anelsAIiHHOro PO3IIIsiAY CIIpaBH, 0co0a, sika Tojala cKapry, He
OyJla IPUCYTHS MiJl Yac aneNisniiHOro po3nIALy CIpaBH, Cyl PO3Iisaae Taky ckapry [S]. 3a3Ha-
YeHA HOPMa € HaJ3BUUAitHO BaXKIIMBOIO JUIs 3a0€3MeUeHHs peastizaliii 0co0o1o, sika He Opaja yqacTi
B pO3MNIAI CIipaBH, ii paBa Ha amnessiiiiHe Ta KacalliiiHe ocKap)KeHHsI cyaoBoro pimenHs. Cama
171est 3aKpiIJICHHS 3a3HAYEHOr0 IpaBa HaMU OL[IHIOETHCS JJOCUTh MO3UTUBHO, OIHAK 3MIiCT HOPMH,
IO HOTO PErNIaMEHTY€E, BUKIIUKAE 3ayBasKCHHSI.

30KkpemMa, HOpMaMH JIaHOT CTAaTTI MOXKYTh 3JIOBKHUBATH 0COOM, SIKi Opaiy y4acTh Y pO3IIISIi
CIIPaBH CYIOM IIEPIIO] IHCTAHIII1, OTHAK HABMUCHO HE 3’ SBIISUIHCS JI0 CYIy ITiJ] 9ac Meperiisiay Takoi
CIIPaBH B MOPSZIKY AIEIALIHHOTO POBAKCHHS. 3T0I0M TaKi 0COOH, 3IIOBKHBAIOYN CBOIM IIPABOM
Ha amessmifHe OCKap>KeHHS, MOKYTh ITOJAaTH aleIIIiiHy cKapry. 3 METOI0 HEJOMYIIEHHS 370B-
YKMBAHHsI TAKUM MPOIICCYaTbHUM IIPaBOM HOTO Cy0’ €KTHUI CKIIaa BapTo 3MiHNTH. Ha Hamny qyMmKy,
JlaHa CTaTTsI IOBUHHA CTOCYBATUCS caMe 0cCi0, ki He Opanu ydacTi y cipasi i Jac il po3misay 1o
CyTi, ajie cya nmepIuoi iHCTaHIN] BUPILIMB MUTAHH PO iXHi IpaBa if 000B’A3KH.

3ayBaxxeHHs TakoXkK BUKIHKAE 4. 5 cT. 323 KAC Ykpainu, BiiMOBIAHO A0 AKOI CyJI BIIMOBIISiE
y BIIKPUTTI MPOBAKEHHS 32 alesAIiiHOK CKaproro, MOJaHOI0 BiAMOBIMHO 0 4. | mi€i crarTi,
SIKIIO CyA PO3IVISIHYB HaBeleH1 B Hill TOBOAM Mij Yac amnessliifHOro po3risay CIpaBH 3a amens-
LiftHOIO cKaproro iHmoi ocodu [5]. 3gaBanocs 6, aOCOMIOTHO JOTiYHAa HOpPMA, OTHAK BOHA TUCOHYE
3 HU3KOIO IHIIUX MPOILECYaTbHUX MONOKECHb. 30KpeMa, SIKUM YHHOM 3a TaKHX YMOB 0C00i, sika
He Opaia ydJacTi B pO3IVISII CIIPaBH CYJAOM TIEpIIOil 1HCTaHIIIi, peai3yBaTH CBO€E MPaBO Ha arie-
JISAIAHE OCKap)KeHHs, 110 3aKpirieHe 3a Heto HopMamu 4. 1 ct. 293 KAC Vkpainu. I 3Biacu x
JIOTIYHO BUIUIMBAE 3ayBaXKECHHS PO HEMOXKJIMBICTh OCKapKEHHS TaKO 0CO00I0 CYIOBHX DIllICHb
TnepIoi i anesImiiHoi iHCTaHIIN y MOPSIIKY KacaliifHOTO MPOBAKEHHS, OCKUTBKH BiJIIOBIIHO 10
4. 6 cT. 328 KAC VYxkpainu, oco0a, sika He Opania y4acTi y CIpaBi, SIKIIO Cy/I BUPIIINB MUTAHHS PO
if mpaBa, cBoOonH, iHTEepecH Ta (a00) 000B’S3KH, MaE MPaABO MOJATH KacalliiHy CKapry Ha CyloBe
pillleHHs JuIIe micist Horo nepenisiay B anessiiiHoMy HOPAAKy 3a ii anemsiuiifHoo ckaproro [5].

OT1xe, 3 0qHOTO OOKY, 3aKOH BH3HA4a€ MpaBo 0COOM, L0 He Opaia ydacTi y crpasi, aje
CyJ BUPILIMB TUTAaHH MPO 11 TpaBa i 000B’sI3KH, Ha aleIAIiiHe Ta KacalliifHe 0CKapyKeHHS CyI0-
BUX pillleHb, ajJi¢ Take MPaBO CTABHUTHCS B 3aJICIKHICTH Bifl OCKap)KEHHS KUM-HEOyIh 3 y4acHU-
KiB TIpOIIeCy YXBaJICHOTO CYJIOM TepIIOi IHCTAHIIIT PIIICHHS Ta BUKJIAJCHHS B alelAIidHIN ckap3i
BCIX HasBHUX JUIS TAKOTO OCKap)KeHHS mijcTaB. Ha Hamry nymKy, BKasaHi IpoliecyaibHi HOPMH
noTpeOyrTh 3MiH, 00 (akTHYHO 0c00a, TMpaBa SKOI Cya BUPIMUB Oe3 3alydeHHs 11 0 ydacTi
y CIIpaBi, MOXe€ JIi3HATUCH PO ICHYBAHHS BiAMOBITHOTO CYAOBOTO PilIEHHS MiCIsI 3aKiHIECHHS TPO-
[ecyajJbHUX CTPOKIB Ha MOTO amelsiiiiHe ockapKeHHs. BogHouac il MOXKIIMBICTh 3aXUCTY CBOIX
IIpaB y Cy/i KacariifHoi iHCTaHII1 0OMEKy€eThCs peai3anielo iHIIMMH y9acHUKaMH [IpaBa Ha are-
JISIIMHE OCKApXKEHHS CyJOBOTO PIIIEHHS Ta MOBHOTOIO OOIPYHTYBaHb amelAIiiHOI ckapry, 1o
€ HETIPUITYCTUMUM 13 IODNIALY 3a0e3MeueHHsI 3aKOHHOCTI Ta CIPaBeATUBOCTI.

[HIIMM acmiekToM, KUK MOPYIIy€e IpaBO 0COOM Ha JOCTYI A0 CyAy KacauiiHoi iHCTaHLii,
€ BIJICYTHICTh 3ayBa)KCHb II0 PIIICHHS CyIy IEPIIOi iHCTAHII Ta HASBHICTH 3allepeucHb IPOTH
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PIIICHHS aneNAniiHOTO Cylay B 0cOOHW, IO HE MpHiiMaia y4acTi y CIpaBi, OJHAK CyIH TEpIIol
i anesniiHol IHCTaHIIA BUPINIMIIN MATAHHS PO 11 ipaBa i 000B’s3kK. Marouu HaMip y Kacarlii-
HOMY TOPSJKY OCKAp)KHUTH JIUIIIC PIMICHHS alelsaIifHOTO CyIy, Taka 0co0a 0OMEeXeHa Y CBOEMY
MpaBi Ha JOCTYII JI0 Cyly KacalmiiHOoi 1HCTaHII1, OCKUIbKM 3aKOH CTaBUTh MOXJIMBICTH MOJAHHS
HEI0 KacalliifHO cKapru B 3aJICKHICTH BiJl OCKapXXCHHS B alCNAI[iHOMY Cyai pillIeHHS, 3 SIKUM
BOHA I[IJIKOM MOTO/IXKY€ETHCSI.

3a3HavyeHe CBIAYUTH PO HEOOX1AHICTh skHANIIBUIIIOT 3MiHK HOpM KAC Ykpainu, 0CKiIbKU
1HaKIIe MOPYIIyBaTUMYThCS NpOIeCcyallbHi IpaBa 0cio, 10 He Opanu ydacTi y clipaBi, Ha JOCTYII
JIO Cyy KacalliiHOi 1HCTaHIIi.

AHali3 YMHHUKIB BIUTUBY Ha JIOITyCTHMICTh KacalliifHOT CKapru J03BOJIHB BUOKPEMHTH IIE
OJTHY PHCY, 110 00’€JHaa B OKPEMi IpYyIH OJHOPIIHI YHHHUKU — JI€BICTh JCSIKUX 13 HUX 3alie-
JKUTh BiJl BOJII Cy0’ €KTa OCKapKEHHS CYJ0BUX PIllICHb, HOTO BHYTPIIIHLOTO CTABJICHHS JI0 MPOIIECY
OCKapCHHS, HOTO MOYKJIIMBOCTCH CIPHUATH YU MPOTHIISTH HACTAHHIO TAKWX YMHHHKIB; 1HII XK
YHHHUKHA iICHYIOTh 0€3BITHOCHO 710 BHYTPIIIHBOTO CHPUIHATTS 1X CKap>)KHHUKOM 4HM OakaHHS X
HacTaHHsA. OTke, Ha [il MiACTaBl MOKEMO BUIUINTH 00 €KMu6Hi Ta ¢yO 'eKmu6Hi YNHHUKH JIOTTY-
CTUMOCTI KacaliifHol cKapru B aIMiHICTpaTUBHOMY CY/IOYHHCTBI.

J10 0CHOBHUX 00’€KTHUBHUX YMHHHUKIB JOIyCTUMOCTI KacaliifHOT CKapry, Ha Hally JyMKY,
HaJIeXXaTh: e(PeKTUBHICTb CYN0yCTPOI0; YHIBEPCAIBHICTh IOPUCAUKIIT CYy; CTAOLIBHICTE CY10BOT
CUCTEMH; KOMIIETEHTHICTb CYy; HasBHICTb 1H(QOpMALii PO Cyl; MarepiajibHO-TeXHI4YHa 3a0e31e-
YEHICTh POOOTHU CyAy; MOCTYIHICTE CyAy alelIiiHOI IHCTaHIIiT; JOCTYIHICTh CYIOBOTO PillICHHS;
YITKICTh 1 OAHO3HAYHICTD TPAKTYBAaHHS MIPOIIECYyaTbHUX HOPM, IO PETYIIOIOTH OPSIOK IMOJaHHS
KacaIliiiHoi ckapri, BUMOTH J0 KacallifHOT CKapry, BIIKPUTTS KACAI[IHOTO MPOBAKEHHS Ta Iij-
CTaBH BiIMOBH B TaKOMY; BUKOPHCTaHHS CyJIOM KacalliifHOT IHCTaHIII1 CBOIX MTOBHOBAYXCHb IIIOJI0
3MIiHHM PIIIEHHS HIDKYMX CY/IB; PO3YMHI CTPOKH KacaIliifHOro OCKap)KEHHS; PO3yMHHUI CTPOK po3-
IJISITy CTIPaBH CYJIOM KacariifHoi iHCTaHIIi].

Jlo OCHOBHHX Cy0’€KTHBHUX UMHHHUKIB JOITyCTHMOCTI KacalliifHOI cKkapru B aaMiHiCTpa-
TUBHOMY IIPOIIECi BapTO BIJHECTH TaKi: PiBEHb MPABOCBIIOMOCTI 0COOM CKapKHUKA; JOBipY A0
CYIOBOi CHCTEMH, Oa’kaHHs JOPYUHUTH BUPILICHHS KOHQIIIKTY caMe CylI0BOMY OpraHy; MpOCTOTY
Ta 3pO3YMUTICTh MPOLECYaJbHOIO 3aKOHOAABCTBA; CKJIAJHICTh MPOLEIYypH KacaliiHOro ockap-
JKEHHs CYJOBMX pillleHb 1 KacaliiiHOro po3misay CIpaBH; AOCTYIHHH PO3MIp Cym0BOrO 300py;
JOCTYITHICTB IIPABOBOI JOTIOMOTH.

3a pesyibTaTaMu JOCTiHKEHHS CHCTEMH YHHHHKIB BIDTHBY Ha OITYCTHMICTh MOYKEMO 3pO-
OWUTH Taki BACHOBKH:

1) YMHHUKK TOMYCTHUMOCTI KacaliifHOi CKapru — YMOBH, 1[0 MPSIMO a0 OMOCepeKOBAHO
BIUIMBAIOTH Ha anﬁHﬂTHiCTL KacaminHoi CKapTH, Ha 3BEPHCHHS 31 CKapror JI0 Cyay KacariifHoi
[HCTaHIII] B aIMIHICTPaTHBHOMY CyZ[OIII/IHCTBl Ta PO3TIISL TAKOL CKapTH, CIIPHAIOTH a0o mepemnkoa-
JKAarOTh 3a3HaYCHIM BIIACTUBOCTSIM 1 TIpOIlecaM, BUHUKAIOTD Yy p13HI/IX chepax cycmanoro JKHUTTS;

2) Ha JOMYCTHMICTh KacalliifHOI CKapry BIUIMBAIOTH TaKi TPYNH YMHHHUKIB: 32 ceporo il
YUHHHUKH JIOMTYCTUMOCTI KacaliifHoi CKapru MOXYTh OyTH 3aralibHi Ta CIeIialibHi; 3aJIC)KHO BijI
chep CyCHibHOTO KUTTA, Y SKUX BHHHUKAIOTh YAHHUKHU: TPABOBI, MOJITHYHI, GKOHOMIUHI, COIli-
anbHi, KynbTypHi, iH(popManiiiHi; 3a cy0’€KTOM, Ha SIKOTO BIUIMBAIOTh YMHHUKHU: CYIOBI Ta HECy-
JIOBI; 32 XapaKTepOoM BILIMBY Ha MpoIiec peaizailii 0co00r0 mpasa Ha JOCTYII J0 Cyly KacauiiHoi
IHCTaHIII{: TTO3UTHUBHI Ta HETaTUBHI; 3aJIE)KHO BiJl BOJI Cy0’€KTa OCKAPIKEHHS CYIOBHX PIIlIEHb,
HOro BHYTPILIHBOTO CTABJICHHA J0 MPOLIECY OCKApKEHH, HOro MOXKIMBOCTEH CIIPUATH YU MPOTH-
JUSTH HACTAHHIO TAKUX YMHHUKIB: 00’ €KTUBHI Ta Cy0’ €KTHUBHI;

3) MOCHICHHS BIUIMBY NO3WTHBHUX YMHHHKIB Ha HOMYCTHMICTh KacalliifHOT CKapTH MOX-
JIMBE 32 YMOBH YXBAJICHHS TAKHX 3aKOHOJABIHX 3MiH:

— pukitageHHs 4. 1 ct. 323 KAC VYkpainu B Takidl penakuii: «gxkwo anenayitina ckapea
Haoiiwaa 00 cyoy anersyitinoi iHemanyii nicis 3aKiHYeHHS anerayiiiHo2o po3ensidy Cnpasu
i ocoba, sAKa nodana cxkapey, He OVIa npucymHs nio uac posensady cnpasu no cymi 6 cyoi nep-
woi incmanyii ma nio yac anerayitino2o po3enady cnpasu, cyo po3eaode maxy ckapeyy; BHUKIIA-
neHsst 4. 5 ct. 323 KAC Vkpainu B Takiit pegakuii: «Cyo iomosasac y 8ioKkpummi npoeaoiiceHHs
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3a anenayitiHolo cKapeor ocobu, sika bpana yuacme y po3ensaoi cnpagu cyoom nepuioi incmanyii,
SAKWO CYO PO32TSIHYE HABEOEHI 6 Hill 00800U Ni0 4ac anerayiiiHo2o po3ensdy Cnpasu 3a aneisyil-
HOI CKapeor iHuoi ocobuy; BuknaaeHHs 4. 6 ct. 328 KAC VYkpainu B Takii pefakuii: «Ocoba,
saKa He Opana yuacmi y cnpasi, AKuwo cyo0 eupiwiug numanns npo ii npasa, co600u, inmepecu
ma (abo) 0608 ’a3Ku, Mae npaso NOOAMuU KACAYitiHy CKapey Ha cy0o8e pilleHHs auwe nicjs 1uo2o
nepeanioy 6 anenayitiHomy nopaoKy 3a ii anerayiiHow ckapeorw. Y eunaoky, akujo cyo aneiayii-
HOI IHCmaHyii 6i0M0o8U8 Y GIOKPUMMI NPOBAONCEHHS 3d ANENAYIUHOI CKAPeOI0 0CO0OU HA NIOCM A8l
u. 5 cm. 323 KAC Ykpainu, ocoba mae npago noodamu Kacayitiy ckapey Ha cyooge piueHns oe3
11020 nepe2nady 8 aneiAyiiHoMy NHOpAOKy».
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