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IHPABOBE 3HAYEHHS ®OPMYJIU BUHAXOIY
B PA3I TIOPYIIEHHSA NATEHTHHUX IIPAB

®dopmyna BUHAXOIy € OCHOBHOIO YaCTHHOIO Oy/Ib-sIKOTO BHJAHOTO ITaTeHTy. Bona
BH3HA4Ya€ 00CAT BUKIIOYHOTO IPaBa, IO 3aKPIiIUTIOETHCS TTATCHTOM, a TaKOX 00CsT
IIPaBOBOi OXOPOHM LIbOTO Ipasa [22].

VY cr. 6 1. 5 3akoHy Ykpainu «IIpo oxopoHy MpaB Ha BUHAXOM 1 KOPUCHI MOJIEITi»
(mami — 3akon), mm. 7.1.1. «[IpaBun ckiamaHHs Ta MOJaHHS 3asBKH HAa BHHAXIJ
Ta KOpHCHY Moznenby (nani — [IpaBuna), a Takox y 4. 2 cT. 462 LIK Ykpainu Haro-
JIOLITY€ETHCS, IO OOCST MPAaBOBOi OXOPOHH, KA HAJIAETbCA MAaTEHTOM, BU3HAYAETHCS
¢bopmyroro BuHaxoay (kopucHoi moxeni) [1, ¢. 71-73].

TiymaueHHs X (GOPMYITH TOBHHHO 3IMCHIOBATUCS B MEXaX OIHCY BUHAXOIY
(kopucHOT MoJIeNTi) 1 BIMOBITHUX Kpeciens [23; 3; 21].

Komnu 3asBHUK MoJa€ 3asBKy 10 YCTaHOBH, y 3asBIll TIOPSI 13 CYKYIHICTIO TOKY-
MeHTIB (cT. 1 3akoHy) BiH MOBUHEH yka3aTH (Gopmyiy BuHaxody (ct. 12 4. 5 m. 3
3akoHy).

UnHHE 3aKOHOJABCTBO YKpaiHU PO OXOPOHY IpaB Ha BUHAXOAHM 1 KOPHCHI MOZAEI
HE HaBOJUTHh BU3HAYCHHS (OPMYJH BHHAXOIMY, IO € OJHIEI0 13 CIPUATIMBUX YMOB
JUISL TIOPYIICHHS [IpaB BUHAX1THUKIB 1 HEIPABOMIPHOTO BHUKOPHCTAHHS iXHIX BUHA-
xoniB. OTxe, A7 TOro, 00 BU3HAYUTH, SIKe Miclle BinBeAeHe (HOpMyNi BUHAXOLY
y BCTAHOBJICHHI MEX Jii MareHTy, HeoOXiAHO cPOpMyIIOBaTH MOHATTA «(HopMmyna
BHHAXOY», PO3KPUTH 11 O3HAKHU Ta 3MicT [24].

B iHCTpYKIIi PO CKITaaHHS 3assBKH BKa3aHO, IIO II€ CTHCIA CIOBECHA XapaKTe-
PHCTHKA, SIKa HAJAETHCS IUITXOM CTHUCIIOTO BKIIOUCHHS IO (POPMYIHU TIBKH CYTTE-
BHX 03HaK pineHHs. CyTHICTh TEXHIYHOTO PIillICHHS BIJIOUBAETHCSA Y POPMYIIi CyKyTI-
HICTIO Horo cyTTeBUX o3HaK (1. 7.02. [HCcTpykii). OTxe, MPaBUILHICTh CKIIaaHHS
(hopmyin BUHaxXomy Oe3MoCepeIHbO 3aCKHUTh BiJi BA3HAYCHHS MEBHOI CYKYITHOCTI
CYTTEBHX O3HAK TEXHIYHOTO pillleHHs (BUHaxXony) [4; 21].

lonoBHUM MpaBWIIOM BHU3HAYEHHS OYyIb-SKOTO MOHSTTA € BU3HAYEHHS YCiX CYT-
TEBUX O3HAKU 00’e€kTa. OTXKE, 10 (PopMynu MOBHUHHI OyTH BKIIIOUCHI BCi O3HAKH,
HEOOXI1/IHI Ta JIOCTaTHI JIJIs BUPIIICHHS TEXHIYHOI 3a]1a4i, OB’ 3aHOI 3 JOCSITHEHHSIM
Metu BuHaxony. Lle mpaBuiio Ha3uBa€eThCs TOBHOTOKO (hopmyn [25].

[MopyureHHs HBFOTO MpaBUIIa TPU3BOANUTE 0 BUHUKHEHHS IIEPESAYMOB AJIS OIPO-
TECTyBaHHS IPABOMIPHOCTI BHIAHOTO IaTeHTy. [OJIOBHHMH O3HaKaMu (GopMyIn
BHHAXOJTY € CTUCIIICTh Ta CYTHICTb.

TakuM 4MHOM, MOXKHA [aTH Take BH3HA4YeHHS (opMmynan BuHaxomy. Popmyma
BHHAXOIy — II€ CKJIaJICHA 32 BCTAHOBJICHHUMH MPABIJIAMH CTHCJA CIOBECHA Xapak-
TEPUCTHKA, 1110 BUPAKAE TEXHIYHY CYTHICTh BUHAXOAY. [3 IIbOTO BU3HAYCHHS MOYKHA
3pOoOUTH BHUCHOBOK, 10 (OopMylia sIBIIsiE€ COO0I0 HE XapaKTEPHCTUKY KOHKPETHOTO
MarepianbHOTO NpEaMeTa, HaBiTh HE ONUC NMPHUHIMITY PIIICHHS, a caMe XapakTe-
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PUCTHKY TEXHIYHOT CYTHOCTI 3HAWJCHOTO BUPINICHHS 3a/adi. XapaKTepPHCTHUKA —
I OJUH 13 PiI3HOBUIB BU3HAUCHHS MOHSATTS, B SIKOMY NpPEIMET XapaKTepH3YEThCS
BHKITIOYHO MO0 MeTH BuHaxoay. OJHaK, Ha BIAMIHY B1JI JIOT19HOT XapaKTEPUCTHKH,
XapaKTepUCTHKA, SIKY MpPeACTaBisie GopMysia BUHAXOMY, CKIAA€ThCs 38 BCTAHOBIE-
HUMH TIPaBIJIAMH; I MPaBWJIa BCTAHOBIIOE CIEHiAILHIHA OpraH, YIIOBHOBAKCHUH
JIep>KaBol0, BOHM (IIpaBUiIa) MOXYTh HE 30iraTucs 3 JOT1YHUMH MPaBUJIAMH BHU3HA-
YeHHS MTOHATH, 30KpeMa CKJIaJaHHs XapaKTePUCTHKH. Tak, He 3aBXKIU y (HOPMYITO-
BaHHI CyTTEBOI O3HAKH MAa€ BPAXOBYBATUCS KiJbKICHUI 3MiCT OKpEMHUX KOMIIOHEHTIB.
Bin Moxe OyTH 3yMOBIICHHH (DYHKITI€I0 KOMIIOHEHTY B ITiif pEYOBHHI 1 HE € pe3ysIbTa-
TOM TBOPUYOCTi BUHaXigHUKa [21; 25; 5, c. 290].

®dopmyna BHHAXOAy 3aJICKHTh Bi 00’€KTa BHHAxXomy. BiamorigHo mo 4. 2
cT. 459 LIK, 00’ekTOM BHHAX0xy MOXe OyTH IMPOAYKT (IIPUCTPiil, pe4OBHHA TOIIIO)
i mporiec. [Ipote y 4. 2 cT. 6 3akoHY BKa3aHO iHIIE: «00’€KTOM BHHAXOLY MOXe OyTH
TaKOX CIOCIO, a TAKOXK 3aCTOCYBAaHHS paHillle BiJOMOTO MPOAYKTY 4YH criocoly 3a
HOBUM MpU3HAYCHHAMY». TOOTO BUHHKAE IUTAHHS PO YTOYHEHHS 00’ €KTa BUHAXOY.

Kniouosi cnoea: opmyna eunaxody, namemnm, namenmogiacHUK, NOPYUIEHHS
namenmuux npae, 3axucm Namesmuux npae.

Kirichenko T. S. The legal significance of the claims in violation of patent
rights

The claims are an essential part of any issued patent. It determines the scope
of the exclusive right enshrined in the patent, as well as determines the scope of legal
protection of this right.

In Art. 6 item 5 of the Law of Ukraine “On protection of rights to inventions
and utility models” (hereinafter — the Law), items 7.1.1. “Rules for drawing up
and submitting an application for an invention and utility model” (hereinafter
the Rules), as well as Part 2 of Art. 462 of the Civil Code of Ukraine emphasizes that
the scope of legal protection granted by a patent is determined by the claims (utility
model) [1, p. 71-73].

The interpretation of the same formula should be carried out within the description
of the invention (utility model) and the corresponding drawings [2; 3; 21].

When the applicant submits an application to the Institution, in the application,
along with a set of documents (Article 1 of the Law), must indicate the claims
(Article 12, Part 5, Clause 3 of the Law).

The current legislation of Ukraine on the protection of rights to inventions
and utility models does not provide a definition of the claims, which is one
of the favorable conditions for the violation of the rights of inventors and the misuse
of their invention. Therefore, in order to determine the place given to the claims
in establishing the limits of the patent, it is necessary to formulate the concept
of “claims”, to disclose its features and content.

The application instructions state that this is a concise verbal description, which is
provided by briefly including in the formula only the essential features of the decision.
The essence of the technical solution is reflected in the formula by a set of its essential
features (paragraph 7.02. Instructions). Therefore, the correctness of the claims
directly depends on the definition of a certain set of essential features of the technical
solution (invention) [4; 21].

The main rule for defining any concept is to define all the essential features
of the object. Therefore, the formula must include all the features necessary
and sufficient to solve the technical problem related to achieving the purpose
of the invention. This rule is called the completeness of the formula.

Violation of this rule leads to the preconditions for protesting the legality
of the issued patent. The main features of the claims are brevity and essence.
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Thus, it is possible to give the following definition of the claims. The claims
are a concise verbal description expressed according to the established rules,
which expresses the technical essence of the invention. From this definition we can
conclude that the formula is not a characteristic of a particular material object, not
even a description of the principle of the solution, but a characteristic of the technical
essence of the solution found. Characterization is one of the types of definition in which
the subject is characterized exclusively in relation to the purpose of the invention.
However, in contrast to the logical characteristic, the characteristic represented by
the claims is made according to established rules; these rules are established by
a special body authorized by the state, they (rules) may not coincide with the logical
rules for defining concepts, in particular, the compilation of characteristics. Thus,
the quantitative content of individual components should not always be taken into
account in the formulation of an essential feature. It may be due to the function
of the component in this substance and is not the result of the invention [21; 5, p. 290].

The claims depend on the object of the invention. In accordance with Part 2
of Art. 459 CC, the object of the invention may be a product (device, substance, etc.)
and a process. However, in Part 2 of Art. 6 of the Law states otherwise: “the object
of the invention may be ... also a method, as well as the use of a previously known
product or method for a new purpose.” That is, there is a question of clarifying the object
of the invention. The legal significance of the claims in violation of patent rights

Key words: claims, patent, patent owner, patent infringement, patent protection.

AKTyaJTbHICTh TEMH TIOJISITAE B TOMY, 110 HUHI B YKpaiHi He iCHye e()eKTHBHOTO MEXaHI3My
LUBUTBHO-TIPABOBOTO 3aXUCTy MATEHTHUX MpaB. 3a0e3NeUeHHS OXOPOHH TPaB MaTEHTOBJIACHHKIB
Y MeKaX CTBOPIOBAHOTO €IMHOTO IIATEHTHOTO IIPOCTOPY € OCHOBHUM 3aBIAHHSM IIepel MXKHAPOTHOIO
CIILTBHOTOIO, SIK 1 pO3p0o0IeHHS e(heKTHBHOTO MEXaHi3My [IHBIIEHOTO-IIPABOBOIO 3aXHUCTY MTATEHTHHUX
MpaB. AJie Ha IIUIAXY 3AIMCHEHHS IMX BRXJIMBUX 3aBIaHb € JEAKi MpoOieMH, TOOTO BiCYTHI YiTKi
KpUTEpii s BU3HAYEHHS 3MICTy CaMHX Cy0O’€KTUBHUX IPaB BUHAXiJHUKA, III0 MAIOTh OyTH 3a0e3Ie-
YeHi TaTeHTOM i, BIATIOBITHO, BU3HAYCHHS IIOPYILICHHS TATCHTHHUX TpaB. | MOYMHATH BUPIIICHHS IIIX
CKJIaTHUX 3aBAaHb TpeOa 3 BU3HAYCHHS MICIISl Ta TIyMAUCHHS CyTHOCTI (DOPMYITH BUHAXOTY.

AHaJi3 cyJI0BOT MPAKTUKH JIa€ 3MOTY CTBEPIXKYBAaTH, 1110 HHHI BiJICYTHI 3arajibHi MPUAOMH,
SIKi MaroTh OyTH 3aCTOCOBaHi CyaMH JUIsl TIIyMadeHHs (popMysi BUHAXOAY IMiJ{ 9ac po3MIsLAy Bij-
nmoBigHHX crpas. [1ix yac BHHUKHEHHS CIOpPY MPO MOPYIISHHS BUKIIOYHOTO MIPpaBa MaTeHTOBJIAC-
HUKA 1 BUPILICHHS MUTAHHS, YU € CKJIAaJ IMBIJIBHOTO-TIPABOBOTO MOPYIIEHHS, 1HAKIIE KaXydH,
YH € B HaSBHOCTI BCl 000B’SI3KOB1 YMOBH ITUBLUIBHO-ITPABOBOI BiJMOBINAILHOCTI, CJIiJI BU3HAYUTH
00CSIT TIpaB «i3 MATEHTY», BUKOPUCTOBYIOUH Y pa3i HEOOXiTHOCTI omuc BUHaxoxy. | 3HOBy mocrae
moTpeda B 4iTKOMY IOPUIANIHOMY ITOPUTMI TAyMadeHHs GopMynu BuHaxoay [21].

OHOBIICHHS 3aKOHOJIABCTBA YKpaiHU y cepi iHTEIeKTyanbHOi BIACHOCTI IIi MPOOIeMHu He
BHPIIIIJIO.

OKpeMi acIeKTH 3aXHCTy MTPaB MATCHTOBIACHUKA HAa OCHOBI (pOpMyTH BUHAXOMY TOCIiIKY-
Banu Taki BueHi, sik €.I1. 'aBpuios, B.M. [lementses, E.H. €dimor, B.I. XKyxkos, [.A. 3eHin,
IO.M. Kamuug, 1.€. Mamiodi, I.C. Myxamenmuna, JI.I. [Tiqmu6ixina, B.I1. Pacoxin, }0.1. Css-
nocib, €. H. MipomHuk Ta aeski inmn. [Ipore ciij 3ayBakuTH, 10 iXHI HAyKOBI po3poOKu 31e-
OinbIIoro 3MiCHIOBANKCS Ha ocHOBI 3akoHomaBcTBa CPCP. Ile nocmimpkeHHs OMHUM i3 MepIux
0a3yeTbcs Ha aHaJIi31 Cy4acHOTO HAI[lOHAIBHOTO Ta MIXKHAPOAHOTO 3aKOHOIABCTBA Y CBIT/Ii HOBUX
€KOHOMIYHHX 1 COIiaJIbHUX TIEPETBOPEHB, 110 BIIOYIUCS B HAIIIIH JepKaBi Ta y CBITI.

MeTo10 T10CTiT:KeHHsI € JOCSTHEHHS BIATOBIIHUX Pe3y/IbTaTiB Ta HAJaHHS PEKOMEHIAIlii
CTOCOBHO (popM, CrIOCOOIB Ta MOPSAKY 3aXUCTY MATEHTHOTO MIPaBa Ha IMiACTaBi (POPMYIIM BHHAXOLY
13 HACTYMHOIO MOKITUBICTIO IX BUKOPUCTAHHS B IPABO3aCTOCOBHIM Ta HOPMOTBOPYii MPaKTHIII.

Jli 1oCATHEHHS 3a3HaU4€HOT METH B JI0CJTIIPKCHI CTABJIATHCS Ta BUPIIIYIOTHCS TaKi 3aBIaHHS:

— chOpMYITIOBaTH CydacHe MOHATTS (GOPMYIIH BUHAXOAY 3 YPaXyBaHHIM iCHYIOUHX Mi>KHA-
POIHHX CHCTEM 11 TOOYIOBH;
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— BH3HAYMTH 3MICT Ta 00CIT OXOPOHHU NPaB BUHAXITHUKA HA OCHOBI )OPMYIIH BHHAXOLY.

VY 4. 1 3akoHY BHHaXiJl BU3HAYCHO 5K «TEXHOJIOTIYHE (TEXHIYHE) pIlICHHS, IO BiAIMOBI-
Jla€ yMOBaM MaTeHTO3JaTHOCTI», BiANOBIMHO 10 4. 1 cT. 459 1K YkpaiHu «BHHaXill BBAKAETHCS
IOpUAATHAM 11 HaOyTTA NpaBa iHTENCKTyalbHOI BIACHOCTI Ha HHOTO». B IOpHOMYHOMY CIIOB-
HHUKY BHHAaXiJ ONHCAaHO SIK «Pe3yJabTaT TBOPUOI AiSUIBHOCTI, HOBE PO3B’SI3aHHS CKJIAIHOI IpoO-
6nemu y Oyab-akii cepi CycHinbHO KOPUCHOI AiSIBHOCTI, TEXHIYHE PIllIEHHS, SIKE BiATOBiNa€
YMOBaM MaTeHTOCTIPOMOXKHOCTI». OTKe, MU 0a4ylMO CyNepeyHiCTh Mk BU3HAUEHHSIM BUHAXOMY.
o0 oTpuMaTH IMEBHE YSIBJIEHHS MPO II0 KaTeropito, 3BEPHEMOCS 10 IOPUAMYHOI JiTepaTypH.
Tak, H.K. Paiiropoacekuii BBaXkae, o BHHAXI Ma€e OyTH 0XapaKTepU30BaHO uYepe3 MisUTbHICTb,
npuiioM, MeTo pOOOTH, HE3aJIEKHO BiJl TOTO, YA BUPAKAETHCS BHHAXI] Y OyIb-sSKid KOHCTPYKIIII,
MallliHi, y aeTansax mamuau [21; 6, ¢. 49-50].

[ro mozutito po3miisoTh K. dieitmme 1 A. FOpuenko [21; 7, c. 45; 6, c. 20]. OcranHii
JI0JIaB, 110 BU3HaYeHHs H. Paiiropoichkoro 0XOIuTioe JTUIIe METOAU pOOOTH JTFOIUHH 1 HE TIOIITHPIO-
€THCS] Ha BUHAXIJ HOBHUX MPHUHIHIIIB poOoTH MamuaH [8, c. 14].

CrieriuiqHO BUPINIYETHCS MUTAHHS 1 MPO CYTHICTH PIlIEHB, IO CTOCYIOTHCS IITaMiB.
L[poMy 00’€KTy BiNOBiTa€, HA BIAMIHY BiJ YCiX 1HIIMX, HE PALliOHANBHUM, a MOYYTTEBUH CTYNiHb
ni3HaHHA. He abcTpakTHe, a KOHKpETHE, He 3arajbHe, a okpeMe. CyTHICTh TaKOTO IpeaMeTa Mojis-
rae B siBuIi. OcHOBa 00’€kTa cXoBaHa Bij cy0’eKTa, sKMi HOTO Mi3Hae, BOHA oMY HeBiZloMa, BiH
31aTeH (iKCyBaTH JIMIIE 30BHIILHE, T€, 1110 JISKUTh Ha IIOBEPXHI SABHILA, TOMY CYTHICTIO BUHAXOAY,
10 CTOCYETHCS, HAPUKIIA, IITAMy MIKPOOPIaHi3My, € cucTeMa MOP(OJIOTiuHUX, (Di31070TTYHIX
1 THIIMX XapaKTEPUCTHK, sIKi JIO3BOJISAIOTh 1HIWBIAyali3yBaTH W iICHTH(IKYBaTH Taki 00 €KTH, a
TaKOX MPHU3HAYEHHS mTaMy. TyT JOITEHO pO3TISHYTH 1€ MUTAaHHS 3 MOy Ha GopMyiTy BHHA-
XOIly sIK Ha JIOTIYHE BU3HAYCHHSA 00’€KkTa BUHaxomy. L{1 mymka € mepeBaxkHOrO B JiTeparypi [21;
9, c. 15]. SIk Bi3HAUaNOCS BUIIE, CYTHICTh BUHAXOJTY 3BOIUTHCS 0 CYyTHOCTI 00’ €kTa. Po3risHeMo
11i MOHATTA 4yepe3 dimocoderki Kareropii «3acio» 1 «imes».

Bynp-sikuii BHHaXi/1 CIPSIMOBAaHUI Ha CTBOPCHHS HOBUX 3aC001B 3a/I0BOJICHHS CyCIITBHUX
notped. BogHnouac [erenp Big3HA4MB, IO «CMOCIO HE Ma€ CHUJIM YMHUTH OMIp METIi, € IiJIKOM
MOHHUKJIMM METi, aje BOJHOYAC Ma€ BHIJIAJ MEBHOTO 30BHIIIHBOTO SIBHOTO OyTTs, Oailly:koro
o camoi MetH 1 11 BukoHaHHs» [10, c. 201]. Tak, cuHTe30BaHa PEYOBHHA MAE BUIIIAL ESKOTO
30BHINTHBOTO HAsABHOTO OYTTS 1 cTae 3acO00M 3aJ0BOJIEHHS CYCIUJIBHOI MOTPEOU Nuie y pasi
BU3HAUCHHS MeTH ii 3acTocyBaHHsI. OTXe, y BUHAXOA1 Ma€ MICIle €IHICTh PEYOBUHHUX KOMIIO-
HEHTIB 1 METH B PO3YMiHHI Ipu3HaueHHs. Lle TBepkeHHS cripaBeiIuBe K UL IPOAYKTY (pedo-
BHHH), TaK 1 JAJIA IHITHUX 00’ €KTIB.

VY niTepatypi CTOCOBHO CYTHOCTI BUHAXOy iCHY€ 1eBHa uckycis. Tak, Ha mymKy A. FOpueHka,
CYTHICTh BUHAXOJy TIOJIATA€E HE B MET1 HOTO 3aCTOCYBaHHS, a SBIISIE COOOI0 CHCTEMY BiJIMITHHX, KOH-
CTPYKTHBHHX, TEXHOJIOTIYHHX 1 pEIENTYypHUX O3HaK. BiH HaBOIUTE SIK apryMeHT Ty 0OCTaBHHY, 1110
«PO3TOJIOIIICHHS CyTHOCTI He OyJie, SIKIIO BijoMa TiTbKK MeTa BUHaxomy» [21; 8, c. 68].

L5 mo3ulis €, Ha Hall MOMIAJ, HETOYHO, 3a3HAYMMO, 1110, MPUPOTHO, CYTHICTH BUHAXOAY
TMOJISITA€ HE B METi, ajie i y MeTi TaKoX MOPsI 3 ICTOTHICTIO 00’ ekTa. Takoi % JyMKU TOTPUMYETHCS
B. lementses [11, c. 9].

OTxe, 3aBISKA aHANI3Y CYTi, CYTTEBUX O3HAK Y (POPMYIIi TA€THCS XapaKTEPUCTHKA 00’ €KTa,
aJie BUHUKA€E MUTAHHI: SIKOTO caMe — iealbHOT0, aOCTPaKTHOTO YU KOHKpeTHOro? I3 mporo npu-
BOY B JIITEPATypi TaKOK HeMae eanHOi yMKH. Tax, I. IlonskoB BBaxae, 1o 00’ €KT BHHAXOAY CITiJ
pO3MIAATH SK ieanbHuid 00’ €kT. Ha Horo aymMKy, O4eBHIHICT TOTO, IO CTUCIIA CIIOBECHA XapakK-
Tepuctuka (GpopMysa BHHAXOIy) BITHOCHUTHCS HE JI0 OMHUCY KOHKPETHOTO MaTepiajdbHOTro 00’ €KTa,
a JI0 JIOTIYHOTO TOHSTTS 11eaIbHOTO 00’ €KTa, MiATBEPIKYETHCS IIPaBUIaMU OOYTOBH JIOT1YHOTO
BU3Ha4YCHHS (BU3HAYCHHS MOHATTA Yepe3 pifl i BUIOBI BiaMiHHOCTI) [21; 12, ¢. 35-45].

IMpotunexnoi xymxu porpuMyetscs 1. 3aiineB. Ha #oro myMky, 06’ €KT BUHAXOMY «SBIISE
c000I0 KOHKPETHUI MarepiaibHuil mpenmer (IpUCTpiif, crnocid, pedyoBUHY), B SIKOMY 3AiHCHEHUH
abo Oyne 3ailicHeHwmit neit Bunaximy» [21; 13, c. 12]. H. 3eHkiH BBaxae, 110 «BUHAX1] 3aXUILAETHCS
came uepe3 00’ €KT, OCKIITBKHU caMe y (opMyiti (IpeaMeTi BUHAXOMY) OIIUCY€ThCSI KOHKPETHHUH TeX-
HIYHUHA 00’ ek [14, c. 140]. O1KE, 00’ €KT BUHAXOMY € JIOTIYHOIO MOJEIUTIO YCIX PEeaTbHUX 00’ €K-
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TiB, JIc MOX€ MPOSBUTHCS BUHAXITHUIIBKUH 3ayM. Tomy He sicHO, ik po3risaae H. 3eHkiH 00’ exT
BHHAXOAY: SIK «norquy MOJICNTbY» YW SIK KOHKPETHWH TeXHiuHWHA 00’€kT [14, c. 139] I. 3aiines,
06rpyHTOBonqH MarepialbHUHN XapakTep 00’ €KTa BUHAXOMY, 3a3Havae, [0 BHHAXIT — [ HE TPo-
CTO 111es1, a i/1est PO KOHKPETHHUH TpeMeT, 00pa3 MaliOyTHHOTO npenMera [15,c. 12] OTtxe, SKIIO
«izest mpo MpeaMeT», «00pa3 MpeaMeTay, TO IIe 03HAYa€E IMO0Ch 1HINE, HiXK MOXKJIMBICTD iCHYBaHHS
00’€eKTa BUHAXONy B ifeanbHiil opmi.

Ha nymky nesixux ydenux (JI. Uepsosoi, E. bararux, B. Jlepuenko, I. Kiukina), cyTTeBa
03HAaKa — 11 IOCh HEMOAUIbHE, TOOTO HEMOAUThHE caMe MOHATTS «icToTHa» [16, c. 18; 22. c. 17;
70, c. 20]. Ane 3a Takoro po3yMiHHS BUHMKA€ 3alUTaHHS: sIKE IPAKTHUYHE 3HAYE€HHS 3a3HAYCHOI
BIIACTHBOCTI?

VY mporieci BUSBICHHS CYTHOCTI TEXHIYHOTO PIlICHHSI, MTPOBOJSYH aHAII3 KOXKHOI O3HAKH
00’€KTa, 03HAKY BIJHOCATH JIO YWCJIA ICTOTHUX JIMIIIE TOJI, KOJH BIJICYTHICTh il B CHCTEMI O3HAK,
10 YTBOPIOKOTH TIOHATTSI PO 00’ €KT, TIPH IIbOMY 3aJIMIIAEThCS 3arajioM He3MiHHoIo [18, ¢. 79].

3rigHo 3 4. 5 cT. 6 3akoHy YKpaiHu, oOCST IMpPaBOBOI OXOPOHHM BHHAXOMIB BH3HAYAETHCS
¢dopmymoro. CyTTeBi O3HAKM MAIOTh BEIIMKE 3HAYCHHS, aJle HE MOXKHA HE BiI3HAUUTH TOH (aKT, 1o
HE MEHII BOXJIMBOIO € 3pO3yMITIICTh ()OPMYITH BUHAXOY. I IbOTO 3BEPHEMOCS 10 MIXKHAPOIHUX
yrojl y cepi iHTeIeKTyalbHOI BIACHOCTI.

V¥ crt. 84 €Bpasilicekkoi marenTHOi koHBeHIIIT (€T1K) 3a3HauaeThest, M0 «hopMysia BUHAXOTY
MOBWHHA BU3HAYATH IPEIMET, OXOPOHHU SKOTO MPOCsITh. DopMyiia BUHAXOy MOBHHHA OYyTH 3p03Y-
MLJIOIO Ta TOYHOIO 1 6a3yBarucs Ha onwmci» [63, c. 69]. YV mpaBmmi 29 (1) Iactpykuii €I1K po3kpu-
BAETHCS MOHATTS «3PO3YMUTICTEY TaKUM YMHOM: (POPMYITa BHHAXOMY IIOBHHHA BU3HAYATH IIPEAMET,
OXOPOHH SKOTO TIPOCSTh, 33 JOIIOMOTOI0 TEXHIYHUX 03HaK BUHaxony [21; 19, c. 68].

OTXe, roJOBHA MeTa BUKIaIeHHS GopMyin — 1ie 11 (popMyiu) BiAMOBIIHICTE TAKAUM BHMO-
ram, 3aBJISKA SKHM iHII 0COOM MOXKYTh 3p0O3YMITH, YOTO HE MOXHA pOOUTH, TOOTO IO € 3a00po-
HeHo. Came 3po3yMisie BU3HAUCHHS NPEIMETa, KUl MiAsirae oXopoHi, 1ae 3Mory iH()opMyBaTi
TPETiX 0ci0 11010 OXOPOHH IILOTO BUHAXOY.

dopMynu MalOTh Pi3HI KaTeropii 3alexHo BiJl TOTO, YU CTOCYeThca (hopMmyiaa BUPOOy, U
npouecy (cnocoby). IIpasuo 29 (2) €11K nependadae Taki KaTeropii: IpoayKT, crocid, IpucTpiit
a0o 3actocyBaHHs. Sk 6aunMo, He iICHY€ KOPCTOKOTO PO3MEKYBAHHS MiXK MOMXJIMBUMH THIIAMH
dopmyi [19, c. 69; 21].

dopmyna, o CTOCYETHCS «CIIOCOOIB POOOTH IPUCTPOIOY, HE € 3PO3YMIIIO0, OCKLITBKU O03HA-
KaMH (OPMYJIH TIJIBKH OTIMCYETHCS, K MPHUCTPIH mpaioe. Anensniiaa Paga B oqHOMY pillieHHI
HABOJHUTH TaKy CTPYKTYpy HOPMYIIH CIIOCOOY MPUCTPOIO: CIIOCiO poOOTH MPUCTPOIO BU3HAYAETHCS
aepes KOHCprKTI/IBHi 03HAKH MIPUCTPOIO 32 TOTIOMOTOI0 (byHKuiOHaJILHHx TEepMiHiB. Ane Anens-
uiitaa Paga Bupimmna, mo B TakoMy (opMyiioBaHHi (popMyTu 3a1<p1nJIeHo ($yHKITIOHAEHE BU3HA-
YEeHHS CaMOT0 MIPUCTPOIO 1 HEMAa€e XapaKTEPUCTUKU CIIOCO0yY, OTXKe, ii CITiJ pO3MIAIaTH HE SIK (pop—
MyJIy crioco0y poOOTH MPHCTPOIO, a SIK ¢)0pMyny npuctporo. OTke, MUTaHHS PO 3PO3YMUTICTh
(dhopmynu ciocody TMPHUCTPOKO 3ATHITHIOCS BiJIKPUTHM.

TakuMm 4MHOM, aHAJ3 OCHOBHHX XapaKTEePUCTUK (OPMYIIH Ja€e 3MOTY JaTH Take ii BU3HA-
yeHHA: (popMysia BHHAxXoAy € (CIOBECHMM Ta ONMHCOBUM) BiOOpa)keHHSIM TEXHIYHOI CYTHOCTI
BHHAXOIY, 33 TOITOMOTOIO SKOTO (paxiBIli MalOTh MOXKJIMBICTh OCPIKATH y CTUCIIH (popMi iH(popma-
IiF0 TIPO TEXHIYHE PIllICHHS 3a71a4l y BU3HAYEHIH raary3i i3 BKa3iBKOIO 3ac00iB 1 pe3ynpTary, TOOTO
METH pillleHHs], sSTKa Moke OyTH JOCATHYTA il YaC BUKOPHUCTAHHS BHHAXOMY.

BpaxoByrouun aHami3 GopMynu BUHAXOMy, MOXKHA 3PO3yMITH, IO (opMyJia Ma€e BEIHUYE3HE
TEXHIYHE 1 mpaBoBe 3Ha4eHHs. J[ns Toro mob (opMyna BiaNoBiana CBOEMY MPU3HAUYCHHIO, JI0
Hel npe1’ ABJISIFOThCS BU3HAYCHI BUMOTH BiIMTOBIIHOCTI JIOTIYHUM TpaBUJIaM BU3HAYCHHS TIOHATTS
[20, c. 16—19]. Benuky poip y BU3HaYEHHI NOPYIIECHHS TATCHTHOTO IIpaBa Bifirpae BCTAHOBJICHHS
(bakTy MPOTHNPABHOTO BUKOPHCTAHHS BHHAXOMY, a/pKe OYEBHJIHO, IO 0€3 YCTAHOBJICHHS LbOTO
(hakTy He MOXHA CTBEP/DKYBAaTH, 1110 OPYIICHI IIpaBa, NepeadaucHi cT. 28 3aKoHy.

[lincymMoByrOUM BUKIIQ/ICHI B CyIOBUX PILICHHAX BUCHOBKHM, MOXXHA BiJJ3HAUUTH, 110 OiJIb-
IIiCTh CIIOPIB BUHUKAE BHACIIIOK HEYITKOTO Ta HEITOBHOTO BiOOpaXXeHHs B (GOpMYITi CYKYITHOCTI
CYTTEBUX O3HAK BHHAXONY.
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):locm/:pKeHH;{ (bopMme TIATCHTY Ta ii CyTTEBUX O3HAK Ja€ 3MOTY 3alpOIOHYBATH JiTKUH
QNTOPUTM Iiil moAo aHamizy (OpMyIH BHHAXOMY IIJ Yac MPOBEACHHS TEXHIKO-TIPAaBOBOI €KC-
HEePTHU3H:

1. HeoOxiaHO 3miCHUTH BUOIp BUIY BUHAXOMY.

2. Crin npoaHani3yBaTI/1 (y3arajapHUTH) O3HAKH, 32 JOTIOMOTOIO SIKUX MOXe OyTH pO3KpUTa
cpopMyna BUHAXO[Y, IHAKIIIEe KaXKy4H, JOCATHYTa MeTa pillleHHs Mij 9ac foro 3ailicHeHHs, Ta po3-
MICTHUTH B3a€MO3aJIeKHI O3HAKH BUHAXOAY MO rpyHax (Ui IPUCTPOIO — €IEMEHTH, IS cnoc06y -
Jisi, IUTIsl PEYOBUHU — CyMilll KOMIIOHEHTIB), @ TAKOX 32 O3HAKAMH — CYTT€BI Ta JIOTIOMIXKHi.

3. Po3kputu popMmymy depe3 HeoOXiqHy CUCTEMHY CYKYIHICTh CYTTEBUX O3HAK BHHAxomy [21].
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