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HEPEBUIIEHHSA BJIA/IU ABO CJIY KBOBUX IOBHOBAKEHb .
HNPAIIIBHUKOM ITPABOOXOPOHHOI'O OPTAHY: INTAHHA KBAJII®IKAIII

Kpuminanpamii Komeke YKpaiHu nependadae BiaNOBINAIBHICTD 3a MPOTUIIPABHI
Iii ciyx060BuX 0ci6. CTarTs MpUCBAYCHA aHATI30B1 MPOOIEMHIX acreKTiB KBami(i-
Kallii IepeBUIICHHS BIIaJi a00 CIy)O0BUX MOBHOBAXKEHB MPAIiIBHUKOM MIPABOOXO-
POHHOTO opraHy BianoBinHO J0 KpumiHanbHOTO KOJeKkcy Ykpainu. MeTor cTaTTi
€ TOCIIiI>KCHHS BUSIBIICHHS IPOOJICMHUX aCHEKTIB KBalli(hiKallii HepeBUILCHHS BIaIH
a00 ci1y’)k00BHX MOBHOBAXEHb MPAI[iBHUKOM IPaBOOXOPOHHOTO Oprany. ABTOp apry-
MEHTY€ HEMOXIJIMBICTh B1IHECEHHS BKa3aHOTO 3JI0YMHY A0 KOPYNUIHHUX, OCKUTBKH
O3HAKOI0 KOPYMINI € MeTa oJepKaHHS HempaBoMipHOi BuUromu, a y cT. 365 KK
VYkpainu BoHa He 3a3HaueHa. B Mexax HOCTiKeHHS IpOaHaTi30BaHO HAyKOBI Mij-
XOJIM JI0 TIPaBOBOi KBasi(hiKailii MepeBUIIICHHS BIIaJH Ta CIYKOOBUX MOBHOBAKCHb.
BusnaueHo, 1110 3JI0BXHBalOYH BIaI00 a00 cIyKO0BUM CTaHOBUIIIEM, 0co0a 31ikic-
HIOE [Iii, K1 BYNHATH 3a00pOHEHO, TOOTO POOUTH 1€ BCyINeped iHTepecaM CIIyKOH,
ajie TPy [bOMY BUKOPHCTOBYE BIIACHI MOBHOBaXXCHHSA. Y CBOIO YEPry MPH MEPEBH-
IIEHH] BlIagyd 0co0a BiAMMOBIAHMX IMOBHOBa)KEHL HE Ma€, TOOTO, IHIIMMHU CIIOBAMH
BOHA BHKOHY€E «4yXi» (yHKIIi1, a00 BUMHIOE 1ii, SIKi B3araji He MOXYTb HaJeKaTu
J10 11 MOBHOBaXKEHb. 3MIHCHEHO aHalli3 MPaBO3aCTOCOBYOI MPAKTUKU, HA OCHOBI 4OTO
ABTOPOM BH3HAYEHO O3HAKH, IKi MAIOTh OYTH XapaKTePHUMHU IS CKIIAAY JOCTiIKY-
BaHOTO 3JI0YHHY. ABTOPOM MPHUIUISIETHCS yBara KBai()ikyrouuM O3HaKaM BKa3aHOTO
3JI0YHHY, 30KpeMa TaKuM, SIK HACHIBCTBO a00 MOTrpo3a 3aCTOCYBaTH HACHIBCTBO;
3aCTOCYBaHHS 30p01; OOJICHUMH JISIMH 1 TAKUMH, 1110 IPUHIKYIOTH TIHICTh 0COOH;
3a BIJICYyTHOCTI O3HaK KaTyBaHHs. 3p00JIeHO BUCHOBOK, 10 3MiHU BHECEHI JIO CTATTi
365 KK VYkpainu € HeBUIIpaBIaHUM, OCKUIBKH OOMEXKEHHs KoJia Cy0’€KTIB JIUIIIE
MPAIliBHUKOM IIPaBOOXOPOHHOTO OpraHy, I03BOJSIE YHUKHYTH BiIIIOBiTaIBHOCTI
3a aHAJIOTIYHi Aii 1HIIKMM MMOCaZoBUM ocobaM, BiJITaK, JaHa CTAaTTA MOTpedye CBOTO
YAOCKOHAJICHHS.

Knruosi cnoea: 3nouun, KpuMinaibHa 8i0n06ioaIbHicmy, NPayieHUK NPasooxo-
POHHO20 Op2any, nepesuijerHs 61aou abo CayICOO8UX NOBHOBAICEHD, CKLAO JIOUUHY.

Horoshynskyi O. O. Abuse of power or official authority by a law enforcement
officer: issues of qualification

The Criminal Code of Ukraine provides for liability for illegal actions of officials.
The article is devoted to the analysis of problematic aspects of qualification of abuse
of power or official authority by a law enforcement officer in accordance with
the Criminal Code of Ukraine. The purpose of the article is to study the identification
of problematic aspects of qualification of abuse of power or official authority by
a law enforcement officer. The author argues that it is impossible to classify this
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crime as corruption, since a sign of corruption is the purpose of obtaining undue
advantage, and it is not specified in Article 365 of the Criminal Code of Ukraine.
The study analyzes scientific approaches to the legal qualification of abuse of power
and authority. It is determined that by abusing power or official position, a person
performs actions that are prohibited, that is, does it contrary to the interests
of the service, but at the same time uses his own powers. In turn, in the case of abuse
of power, a person does not have the appropriate authority, that is, in other words, he
performs "alien" functions, or performs actions that may not belong to his authority
at all. The analysis of law enforcement practice is carried out, on the basis of which
the author identifies the features that should be characteristic of the crime under study.
The author pays attention to the qualifying features of this crime, in particular, such
as violence or threat to use violence; use of weapons; painful and degrading actions;
in the absence of signs of torture. It is concluded that the amendments to Article 365
of the Criminal Code of Ukraine are unjustified, since limiting the range of subjects
only to law enforcement officers allows other officials to avoid liability for similar
actions, therefore, this article needs to be improved.

Key words: malice, criminal liability, lawen for cement officer, excessive power
or service duties, corpus delicti.

IMocranoBka mpodaemu. OHIEO 3 TApaHTIH yCHIIIHOTO (PYHKITIOHYBaHHS Aep>KaBH Ta TPO-
MAaJITHCHKOTO CYCITUIHCTBA € HAJIEKHE CTBOPEHHSI YMOB e()eKTHBHOI TISUTFHOCTI OpPraHiB IepKaBHOT
BJIaJIV Ta yIpaBTiHHA. BogHOUYAaC pe3yabTaTHBHICTD TaKOT AiSUTHOCTI 3HAYHOO MipOKO 3HUXKYEThCS
i ABUIIEHHSIM PiBHS 3JIOUYHHH, SIKi BAMHSAIOTH 0COOM IIPOTH JIEP)KABHOI BIIA/IH, IHTEPECH JICpyKaBHOT
CITy>k0M Ta cIy0Hu B OpraHax MiCIIEBOTO CAMOBPSTyBaHHS. 3JIOUMHH, TIOB’3aH1 3 IEPEBUILICHHIM
MI0CaZIOBUX OCi0 ITOBHOBa)KEHB NpaliBHUKAMHU ITPABOOXOPOHHUX OPTaHiB, 3 OAHOTO OOKY TOBOPHUTH
PO T€, 110 ABTOPUTET Ta e(eKTHBHA poOOTa JaHNX OpraHiB Oy/e miAipBaHo, 3 1HIIIOTO OOKY, JIFOIH,
AKi BIpsITh y Te, L0 IPAaBOOXOPOHHA JiSUTBHICTH CHIPSIMOBAaHA HA iX 3aXHCT, IEPECTAIOTh BIPUTH
y YECHICTh Ta CIpaBeUIMBICTh AHUX OpraHiB, THM CAMHUM BTPayaeThCs HANTOJIOBHIIIA JOBipa
BCHOTO CYCIIJILCTBA JI0 IIMX OpraHiB. Biarak mepeBuiieHHs Biagu abo CiIy>KOOBUX MOBHOBaYKEHb
MPaLiBHUKOM IPABOOXOPOHHOI'O OpraHy L€ OIHMH 13 3JIOYMHIB, SKUH MiPUBAE 3CEPEIUHHU HE
TUTBKH CITY>KOOBY NISUTBHICTD TOTO Y 1HIIOTO IIPABOOXOPOHHOTO OpPTaHy, a i aBTOPUTET JepiKaBU
y mitomy [1, c. 162].

AHaji3 myomikamiii, B IKHX 3alM0YaTKOBAHO PO3B’s3aHHsI AaHOi mpoodaemu. Jloci-
JUKEHHS OKPEMHX IUTaHb, IOB’S3aHUX i3 MEPEBHIICHHS BIamu a00 CIyKOOBHX IOBHOBaXXKEHBb
MPAIiBHUKOM IPaBOOXOPOHHOTO OpraHy 3/IMCHIOBAIM TakKi BITUYM3HSAHI BYeHI [.M. AHICIMOB,
ILII. Aunpyuiko, M.I. Kopxxancekui, [1.C. Marumescbkuit, M.I. Menpauk, M.B. Cuidtuioxi,
0.®. IMaceka, M.I. XaBpoHrok Ta iHmIi. Pazom 3 THM, He3BaXKarouu Ha 3HAYHUH HAyKOBHUH 1HTEpeC
JI0 IOCIIIXKYBaHOI MPOOJIeMaTUKH, O1TBIIICTh BAXKIIUBUX 1 aKTyalbHUX MUTAHb 3aTHIIAIOTHCS AUC-
KyCIHHMMU Ta HEBUPILICHUMH.

MeTo10 CTATTi € AOCTIIKEHHS BUSBJICHHS NMPOOJEMHHX aclekTiB KBamiikauii nepeBu-
IICHHS B1aJu a00 CITy>KOOBHX IMOBHOBaXKCHB MPALiBHUKOM MPABOOXOPOHHOTO OpPraHy.

BukJiag ocHOBHUX mos10keHb. BinnosigHo 10 4. 1 ¢T. 365 KpumiHanbHOTO Konekey Ykpa-
ian (dani — KK Ykpainu) nepeBuIeHHs BIaau a00 cIyKOOBHUX TOBHOBaKEHB, TOOTO YMHCHE BUH-
HEHHsI MMPAIiBHUKOM MTPaBOOXOPOHHOTO OpTraHy i, fKi SBHO BHUXOAATH 32 MEXi HAJaHUX HOMY
IpaB Y¥ NOBHOBAXEHb, SKIIO BOHHU 3aBJAJIM iCTOTHOI IIKOAW OXOPOHIOBAHUM 3aKOHOM IIpaBaM,
IHTepecaM OKPEeMHUX IPOMaJisiH, JIep)KaBHUM YH IPOMAJICBKUM iHTepecaM, iHTepecaM IpHIUIHUX
0ci0, KapaeTbcss 0OMEXEHHSIM BOJII HA CTPOK A0 ITSITH POKiB ab0 M030aBJICHHSIM BOJII HAa CTPOK
BiJl IBOX IO I1’ITH POKIB, 3 TI030aBICHHSAM MpaBa 00iliMaTH MEBHI MOCAJAN YU 3aiMaTHCS IEBHOIO
JSUTBHICTIO HA CTPOK JI0 TPHOX pokiB [2]. OTxke, TOCTiIKyBaHUN 37T0YHH TOJIATAE Y CKOEHHI [TiH,
II0 SIBHO BUXOJSATH 32 MEXKI MPaB 1 MOBHOBAXKCHB MPAIliBHUKA TPABOOXOPOHHOTO OPraHy, HalaHUX
oMy BiJIMOBIIHO JI0 3aKOHOJABCTBA, TOOTO SIK1 HaJEXaThb A0 MOBHOBAaXKEHb 1HIIOTO IpalliBHUKA
MPAaBOOXOPOHHOTO OpraHy, y TOMY YHCIIi BHIIOTO IO CIyX0i, abo Miif, sKi MOrIM OyTH BYMHEHI
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CaMHM MpaIliBHUKOM ITPaBOOXOPOHHOTO OpTaHy JIUIIC 32 YMOBH HasIBHOCTI OCOOTHBHX OOCTaBHH,
a0o Jii, K1 HIXTO 32 )KOJHUX OOCTABHH HE BIIpaBi BYMHATH. OOOB’I3KOBO 3a3HAUYEHI /il MatOTh 3aB-
JIaTH 1CTOTHOI MIKOJY OXOPOHIOBAaHMM 3aKOHOM TIpaBaM, iHTepecaM OKPEMHUX T'POMAJISH, a TaKOX
Jiep>KaBHIM UM TPOMaACEKUM iHTEpecam, Ta iHTepecaM IOpHINYHIX 0ci0. [HmmMu ciioBaMu, BUXO-
JSIYM 13 3MICTY KpHUMiHANbHO-TIPAaBOBOi 3a00pOHH, MPAIiBHUK [IPABOOXOPOHHOTIO OpTraHy, BUMHS-
FOYM 3a3HAUEHUH 3JI0YHH, MOPYIIY€E 3aKOHHY BUMOTY JIiITH B MEXaxX HAJaHUX HOMY TOBHOBa)KEHb.

3HaYHUM KpHUTEPiEM 3aKOHHOCTI Ta OOIPYHTOBAHOCTI 3aCTOCYBaHHS KpUMiHAJIbHO-IIPABO-
BHIX 3aXOJiB JI0 0COOH, sika BUMHWIIA CYCITUTBHO HEOe3IeuHe JisTHHS, Tiepei0auyeHe KpUMiHATBHIM
3aKOHO/IAaBCTBOM, € BCTAHOBJICHHS BiJIMOBIIHUX IOPUANYHHMX O3HAK CKIaay Iboro misHHA. Came
IMOOKHUH MAX1 IO BUPIIIEHHS Ii€T TPOOIeMH PO3KPHUBAE CYTHICTH BAMHEHOTO 0COOOK0 JiSIHHS Ta
Jiae oMy HeoOXiTHY IPaBOBY Ta MOPAIbHY OIIHKY.

3 oy Ha 11e, KBaltiQikallis CyCcriibHO HeOe3MeUHUX JisHb, SIKi MICTSTh O3HAKH MTEPEBH-
IICHHS BJaau abo0 CIy)kKOOBHX ITOBHOBAa)KCHb, 3aBXKJIM BHUKJIMKAJIA TPYIHOIII, 30KpeMa OB’ si3aHi
3 PO3MEKYBaHHSM TICPEBUIIICHHS BJIa M 31 3JI0BKHUBaHHAM HEr. Ha 11e HeoqHOpa3oBo 3Bepranacs
yBara B HayIli KpUMiHaJIbHOTO npaBa. 21 motoro 2014 poky Oymno mpuitasaro 3akoH Ykpainu «IIpo
BHECEHHs 3MiH 1o KpuMmiHnanpHOTo Ta KprMiHanbHOTO mMpoliecyanbHOro KOAEKCIB YKpaiHu M0N0
IMIUIEMEHTallii 10 HAI[lOHAJBHOTO 3aKOHOMABCTBA MonokeHb ctarti 19 Kousenuii OOH mpotu
kopymuii» [3], BiANOBIIHO 110 SIKOTO BHeceHO 3MiHU A0 cT. 364 KK VYkpainu, B HOBi# pemakuii
BukaeHo cr. 365 KK Ykpainn, Buxiroueno crarti 365-1, 423 1 424 KK Ykpainu. Takum unHOM,
3a3HaB 3MiH KpHMiHaTBHUN KOJEKC YKpalHH 100 KPUMIHAIBHOI BiAMOBIAAIBLHOCTI CITYKOOBUX
0ci0, 30KkpeMa 3a 3JIOBKUBAHHS BJIAZ0I0 ab0 CITy)KOOBUM CTAaHOBHIIEM, a TaKOX IMEPEBHIICHHS
BIaau abo ciay)00BHX MOBHOBaXXEHb. MU TOAUIAEMO ITyMKH BITYM3HSHUX YYCHHX PO TeE, IO
TiCJIsE 3MIH JI0 3aKOHOABCTBA, IKUM Oyin mianani crarti 364 Ta 365 KK Ykpainu npobiiemu kBa-
miikarii BiAMOBITHUX MisHB I1Ie OubIne 3arocTpuimcs [4, c. 139].

Y cBOIO Uepry, 3a3HauCHi 3MiHM IPU3BEIH 10 TOTO, 10 KPiM MPAIiBHUKIB IPAaBOOXOPOHHHUX
OpTraHiB, NEPEBHUIICHHS BIAIH 1 CIy>KOOBHX ITOBHOBa)KEHb, IEKPUMiHAI30BaHO AJIS BCIX CITY>K00-
BHX 0Ci0, TOOTO 0Ci0, sIKi MOCTIHIHO, TUMYACOBO YH 3a CIIeI[iaIbHUM ITOBHOBAXKCHHSIM 3iHCHIOIOTH
(yHKUIT MpeICTaBHUKIB Bl YA MICIIEBOTO CAMOBPSAYBaHHsI, a TAKOXK MOCTIHO YM THMYacOBO
001iMar0Th B OpraHax JAep>KaBHOI BJIaJI1, OpraHax MiCIIEBOTO CAMOBPSITyBaHHS, Ha MANPUEMCTBAX,
B YCTaHOBax 4M OpraHi3allisx [ocajy, OB’ si3aHi 3 BUKOHAHHSIM OpraHi3aiiitHO-po3mopsaunuX 91
aJIMiHICTPaTUBHO-TOCIIONAPCHKUX (PYHKITIH, a00 BUKOHYIOTh TaKi (DYHKIIIT 32 crieniaJbHUM ITOBHO-
BaXKCHHSM, IKHM 0c00a HaIUISETHCS IOBHOBAYKHUM OPraHOM JepKaBHOI BaJld, OPraHOM MicIie-
BOTO CaMOBpsITyBaHHS, ICHTPAJbHAM OPTaHOM JCPKaBHOTO YIPAaBIIHHSA 13 CICI[IaIbHUM CTaTy-
COM, TIOBHOB2)KHHUM OPTraHOM YM MOBHOBR)KHOKO CITY’KOOBOIO O0COOOFO IMiIMTPHEMCTBA, YCTAHOBH,
oprasizaiii, cymoM abo 3akoHoOM [5]. Binrak B HayKoBii JiTepaTypi 3a3HAYAETHCS, 0 HOPMH, SIKi
MicCTATBCS y cTaTTax 364 ta 365 KK Ykpainu, cmiBBiTHOCATECS MK COOO0IO K 3arajbHa Ta CICLi-
anpHa [4, c. 140].

V upomy BUNAJKY, yKpaiHcbkuil BueHui M.1. XaBpoHIOK 3a3HauuB, 10 «... [lepeBuiieHHs
Biaau abo ciayx00Bux noBHoBaxkeHb (cT. 365 KK Ykpainu) He € crerialbHuM CKJIaIoM 3JI0BXKH-
BaHHS BJIJI010 200 CITy’k00BHUM CTAaHOBHUIIEM. X0Ua I1i JBa 3JIOYUHU 1 MAIOTh HU3KY CXOXKHX O3HAK,
BOHH Pi3HI, 30KpeMa 3a XapaKkTepoM IisTHHD» [6].

3 orsay Ha BHIe3a3HaueHe, BiTUM3HsAHA BueHa H.M. Slpmumi 3ayBaxye, 1o y pasi nepe-
BHIIICHHS CITY>KOOBHX TOBHOB2)XCHBb 0CO0OI0, SIKa HE € MPAIliBHUKOM MPaBOOXOPOHHOTO OpraHy,
3acrocyBaHHIO Tisrae ct. 364 KK Ykpainu, 32 yMOBH HasIBHOCTI yCiX 1HIIIUX O3HAK CKJIa]y IIbOTO
3II0YHHY, 30KpeMa HACJIIJIKy Ta METH Ofiep KaHHs HeNpaBOMipHOi BUToau. BueHa 3a3Hauae, 1110 cTo-
COBHO X THX CITy’K00BHX 0Ci0, SIKi HE € IpamiBHUKaMH{ IIPABOOXOPOHHOTO OPTaHy, Ta IEPEBHUIIIIH
CBOi MIOBHOBAXCHHSI, HE MAOYM Ha METI OJIepKaHHS HEIIPaBOMIpHOI BUTOM, TakKi JIii He Tiamaga-
10Th miJ o3HakH cT. 365 KK Vkpainu 3a BicyTHOCTI cy0’ekTa, a o3HakaMm cT. 364 KK Ykpainu He
BIJITIOBiAOTh 32 BiACYTHOCTI Cy0’€KTUBHOI CTOpOHU [4, c. 140].

LikaBoto € Touka 30py A.B. AliauHsHa, AKUil TOBOPUTH, MO-TNIEpLIE «... SKIIO BUXOAUTH
3 TOTO, IO 3JIOBKHUBAHHS € MIMPIIOI0 KATErOPi€r0, a IEPEBUIIICHHS — OJIMH 3 «EJIEMEHTIB) 3JI0B-
JKUBAHHS, TO 3JIOBKUBAHHS BJIAJ0I0 a00 CIIy)KOOBHM CTaHOBHIIEM, BUMHEHE MPAI[IBHUKOM TIpa-

SEe




ITIPABO I CYCIIVIbCTBO Ne 5/2022

BOOXOPOHHHUX OpraHiB, Ma€e KBami(iKyBaTHCh 3a BiNOBiHOIO YacTHHOKO cT. 364 KK Vkpainny.
[To-npyre, MOCHITHUK 3ayBaxye, «... SIKIIO K BiIIITOBXYBAaTHCh BiJl MO3UIIi1, IO OyIb-sSKE 3JI0B-
JKUBAHHS € ITEPEBHIICHHSM, TO JIOTIYHO BUILIMBAE TPOTHUIICKHHUH MiIX1JT O KPUMiHAIBHO-IIPABO-
BOT OIIIHKH OIMCAHOI CHUTYyaIlii, TOOTO 3JIOBKUBAHHS BJIaJ[0l0 a00 CIIy>)KOOBUM CTaHOBHIIIEM, BUH-
HEHE TPaliBHUKOM IIPABOOXOPOHHUX OPraHiB, Mae KBai(hiKyBaTHUCh 3a BiIIOBiAHOIO YaCTHHOIO
cT. 365 KK VYkpainu» [7, c. 175].

OTxe, Ha CHOTOMIHI OTHKUM i3 AUCKYCIHHHUX MUTAaHb 3QIUIIAETHCS MPOOIEMa PO3MEKYBaHHS
TICPEBHIICHHS BIa M 1 3TOBKHUBAHHAM Hero. CIyITHOI0, Ha HAITY TyMKY, € MO3HIIis, [0 3JI0BXKHBa-
I0YH BJIJI0K0 a00 CITy>kOOBHM CTaHOBHIIIEM, 0c00a 3MIHCHIOE i1, IKi BYMHATH 3a00pOHEHO, TOOTO
pOOHTE LIe BCymeped iHTepecaM CITyKOu, aje MpH IbOMY BHKOPHCTOBYE BIAaCHI IIOBHOBa)KCHHSI.
YV CcBOIO Uepry npu MepeBUINEHHI BIa i 0co0a BiIOBITHIUX IIOBHOBAYXKEHD HE Ma€, TOOTO, IHITUMHU
CJIOBAaMH BOHA BUKOHYE «UyKi» (YHKIIIT, a00 BUMHIOE Jii, K1 B3araili He MOXYTh HaJIeXkaTH 10 ii
MOBHOBA)KEHbB. AJle, 3A1IMCHATH X BOHA MOYKE JIHIIIE 3aB/SIKU BUKITFOUHO CBOEMY cTartycy [3, c. 140].

BonHoyac BapTO HAroJoCHTH, IO JJISi CKJIaMy JOCHIHKYBAHOTO 3JI0YMHY Ba)KJIMBO BCTa-
HOBHWTH, 1[0 BYNHEHI MPALIBHUKOM IPABOOXOPOHHOIO OpraHy Jii, Mo-mepie, SsBHO BUXOAWIH 32
MeXi, HaJJaHuX HOMY MOBHOBA)XEHB; IMO-JpPYyTe, 3aBAalld iCTOTHOI IIKOAM OXOPOHIOBAHHUM 3aKO-
HOM IIpaBaM, iHTEpecaM OKPEeMHX T'POMAJsH, JepKaBHUM YW TPOMAJCHKUM iHTepecam, iHTepe-
caM IOPUIUYHUX 0Ci0. Y TOMy BHMAKY, SKIIO MUTAHHS PO NEPEBUIICHHS BIAJU YU CIIYKOOBHX
MIOBHOBa)XCHb € HEOJHO3HAYHUM, 1 IPAIiIBHUK IIPABOOXOPOHHOTO OPraHy IEePEBHUIIUB CBOI IIOBHO-
Ba)KCHHSI BHACIIJOK HEYITKOTO BU3HAYCHHS KOJIa IOCAIOBHX 000B’s13KiB 400 HETOCTATHRO iTKOTO
PO3MOiTY TOBHOBa)KEHB, KpUMiHAJIbHA BIAMOBIAAIBHICTD 32 IEPEBHUINCHHS Bl YU CITY>KOOBUX
MIOBHOBa)XEHb BHKIIOYAETHCA.

Ille omuH acriekT, SIKUM BapTO BPaxOBYBaTH MpH KBaJi(ikallii IisHHS, NepeadadyeHoro
crarrero 365 KK Ykpainu, ne te, mo npumitkoro J0 crarti 45 KK Ykpainu 3akpimieHo nepemnik
KOPYNIIHHUX KPAMiHAJIBHUX IIPAaBONOPYIIEHb. Tak, KpUMiHANBHI TPABOIIOPYIICHHS, TIepeadadcHi
crartsmu 191, 262, 308, 312, 313, 320, 357, 410 KK VYkpainu, y BUnaaky ix BUMHEHHS LUISIXOM
37I0BXKMBAaHHA CIy>KOOBHM CTAQHOBHUILEM, a TAKOK KPHMIHANBHI MPABONOPYIIEHHS, NependadeHi
crartamu 210, 354, 364, 364-1, 365-2, 368-369-2 KK Ykpaiau. KpuMinanbHUMHU paBONOpyIIeH-
HSIMU, TIOB’ sI3aHUMH 3 KOpy1ii€to, BinnosinHo 1o KK Ykpainu BBakaroThCsl KpUMiHAJIbHI PABOIIO-
pyLIeHHs, nepeadadeHi crartamu 366-2, 366-3 KK Ykpainu [2]. OTxe, NOAUISIEMO TyMKU BUCHHX,
110 TAKKM YHHOM 3aKOHOJABEIb 3JI04WH, Iepeadadenuii crarrero 365 KK Vipainu, He BITHOCHH 10
KOPYIIIHHUX, OCKUTEKH 03HAKOIO KOPYIILIi € MeTa OfIepyKaHHS HEMPaBOMIpHOI BUTOMIH, a ¥ CT. 365
KK VYkpainu BoHa He 3a3HadeHa [4, c. 140]. HeoOximHo 3a3Ha4UTH, IO Y 3B’ A3KY 3 MM, TOIIIEHIM
Oyno 6 odiriitHe po3’sCHEHHS 100 KBaidikallii AistHHA, nependadeHo crarrero 365 KK Ykpainu.

BaxxmBa ponb y KOHTEKCTI HAIIOTO JOCIIPKEHHSI BiTBOJUTHCS 1 KBaTi(DiKyIOUMM O3Ha-
KaM 3JI0YMHY. 30KpeMa, HaCHIBCTBO a0 MOTPO3a 3aCTOCYBAaTH HACHIIBCTBO; 3aCTOCYBaHHS 30pOi;
OOJIICHUMU TisIMU 1 TAKUMH, 10 NPUHIKYIOTH TIHICTE 0COOHU; 3a BiACYTHOCTI 03HAK KaTyBaHHS
(4. 2 ct. 365 KK VYkpainn); HacuibcTBO; ¢GiznyHmid Ta ncuxivauii BuB (4. 3 cT. 365 KK Ykpa-
iHn) [8, c. 551]. Y upomy pasi, 060B’s13K0BOI0 YMOBOIO KBadidikalii aii Tiibku 3a 4. 2 cT. 365 KK
€ BUMHEHHs Iepe0ayeHoro TyT IEPEeBUIIICHHS BIIaJM 32 BiICYTHOCTI 03HaK KartyBaHHs (cT. 127 KK
Vkpainu). Otxe, 3rigHo 3 4. 2 ct. 365 KK Vkpainu BiAMOBIAaIbHICTh HACTAE 3@ HASABHOCTI BCIX
O3HaK 3704MHY, epeadadenux 4. 1 ct. 365 KK Ykpainu, i xoua 0 ogHiel 3 KBamipiKyHOUHX 03HAK,
nepeadaueHuX 4. 2 1€l CTaTTi, ajie 3a BiJICyTHOCTI KaTyBaHHS.

BucHoBku. TakuM YMHOM, OJTHUM 13 HAWO1IBII PO3MOBCIOPKEHUX Ta HEOC3MEUHUX 3JI0YH-
HiB y cepi mpodeciiiHOl MiSTBHOCTI € MepeBUILIEHHS BIa Iy a00 CIyXKO00BHX IMOBHOBaXXKCHb Ipa-
[[iBHUKOM IIPaBOOXOPOHHOTO opraHy. Iloromkyemocs i3 IyMKoI0 OiNBIIOCTI BYCHHX, IO 3MiHH
BHeceHi 110 ctarTi 365 KK Ykpainu € HeBUIIpaBaaHUM, OCKITBKH OOMEXEHHS Kojla Cy0’ €KTiB JIHIIe
MPaIiBHUKOM TPAaBOOXOPOHHOTO OPTaHy, J03BOJISI€ YHUKHYTH BiJTIOBIAIILHOCTI 3a aHAJNOTi4YHI 1ii
1HIIMM TIOCaOBUM 0Cco0aMm, BiATaK, JaHa CTaTTs MOTpedye CBOTO yI0CKOHATICHHS.
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