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AESKI IMTAHHSA BUSHAHHS ITPABA BJACHOCTI
HA NIACTABI CTATTI 392 HIUBIVIBHOT'O KOJAEKCY YKPAIHHU

VY crarTi npoaHaizoBaHO MUTaHHS BU3HAHHS Cy/IOM IIPaBa BIACHOCTI Ha MiJICTaBi
ctarti 392 LluBineHOTO KOAeKcy Ykpainu. OOIpyHTOBAHO, IO Y CYIOBOMY pillIeHHI
Moxe OyTH BU3HAYEHO IIeH cIIoci0 3aXUCTy Y TPhOX BUNAAKAX: 1) y pa3i HEeBU3HAHHS
LOTO TpaBa 1HIIOK 0c00010; 2) Y BUMAAKy OCIIOPIOBAaHHS LIHOTO MPaBa iHIIOK 0CO-
0010; 3) y pa3i BTpaTy BIaCHHKOM JIOKyMEHTa, [0 3aCBiAUY€E HOTO MPABO BIACHOCTI.

3a3HaueHo, IO NMPH HEBU3HAHHI IpaBa BIACHOCTI 3allepedyeThCs HANCKHICTH
0co01 TpaBa BJIACHOCTI, a MPHU OCIIOPIOBaHHI — 3allepeuyeThcsl iICHYBaHHS IbOTO
npaBa 3 BUCYHEHHSIM BJIACHUX MPETECH3id HAa HHOTO 0CO00I0, KA MPaBO OCHOPIOE.
3po0iIeHO BUCHOBOK TIPO T€, 110 BU3HAHHS CYJIOM IpaBa BIACHOCTI 3 MiICTaB BTPaTH
BIIACHUKOM IIPaBOBCTAHOBIIIOIOUOTO JOKYMEHTA JOIMYCKAETHCS JIUIIE y pa3i HEMOX-
JUBOCTI BiTHOBJICHHS JJOKYMEHTIB, IO MiATBEPKYIOTH IPAaBO BIACHOCTI, Y 1103acy-
JIOBOMY HOPSIIIKY.

ApPryMEeHTOBaHO, IO HIISIXOM BM3HAHHS IIPaBa BIACHOCTI CYJl OXOPOHSE MPaBO
0coOU BONOMITH, KOPUCTYBaTHCS 1 posmopsmxkarucs piudto. OOIPYHTOBaHO, IO
CIOPH PO BU3HAHHS MpaBa BJIIACHOCTI Ha MiAcTaBi cTaTTi 392 LIUBiIBHOTO KOIEKCY
YkpaiHu MOXYTb pO3DIAJATUCS BUKIIOUHO Y MO30BHOMY IPOBAKEHHI B MOPAIKY
UBITFHOTO 200 TOCIONAPCHKOTO CYIOUYMHCTBA. BKazaHo, 110 mo3uBayeM y il Kare-
ropii crpaB Moke OyTH BHKJIIOYHO BIIACHHK, a BiIOBiZadeM — 0co0a, sika 3amepe-
4ye iCHYBaHHS y [M03WBava IpaBa BIACHOCTI a0 3arepedye HaJe)KHICTh TTO3MBAYEBi
IpaBa BOJOIITH, KOPHCTYBATUCS 1 PO3MOPSIIHKATHCS CBOIM MaifHOM. ApryMeHTOBaHO,
10 BUMOTH TIPO BCTAHOBIICHHS (haKTy BOJIOAIHHS PIU4IO Ha TIPaBi BIACHOCTI Y 3B’ 3Ky
3 BUTPATOIO JIOKYMEHTA, III0 3aCBiUye MPaBO BIACHOCTI, HE MOXYTh PO3IIILAATHCS
y IUBUIBHOMY CYIOYMHCTBI B HMOPSJIKY OKPEMOTO IPOBa/KEHHS, OCKINbKHM HE BCI
cy0’€eKTH mpaBa BIACHOCTI MOXKYTh OyTH 3asBHUKaMH. 3a3Ha4€HO, 110 BiAMOBigadeM
3a MO30BOM IIPO BMU3HAHHS MpaBa BIACHOCTI, MOJAHUM 3 MiJCTaBH BTPATH MPABOB-
CTaHOBJIIOIOYOTO IOKYMEHTa, MOXKe OyTH TepHUTOpiaibHa rpomazaa B 0cobi opraHy
MICIIEBOTO CAMOBPSITyBaHHS.

3 MEeTOI0 yJIOCKOHAJCHHS IPABOBOTO PETrYJIIOBAHHS BHU3HAHHS IpaBa BIACHOCTI
SIK CITOCOOY 3aXUCTY IIMBUTLHUX TPaB Ta IHTEPECiB 3alTPONIOHOBAHO BHECTU 3MIiHH JI0
[{uBiIBHOTO KOJICKCY YKpaiHu.

Kniouosi cnosa: npaso énacnocmi, 8U3HaAHHA Npasa 61AcHOCMI, 10308, 6MpPaAmMda
NPABOBCMAHOBIIOIY020 OOKYMEHMA, OCHOPIOBAHHS NPABA 81ACHOCN, HEeBU3HAHHS
npasa 8nacHocmi.
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Babiuk M. P. Some issues of recognition of ownership based on Article 392
of the Civil Code of Ukraine

In the article a question is analyzed in relation to question of court recognition
of property rights based on Article 392 of the Civil Code of Ukraine. It is substantiated
that this method of protection can be defined in a court decision in three cases: 1) in
case of non-recognition of this right by another person; 2) in case of disputing this
right by another person; 3) in case the owner loses the document certifying his right
of ownership.

It is noted that in the case of non-recognition of the right of ownership,
the ownership of the right of ownership to another person is denied, and in case
of dispute, the existence of this right is denied and one's own claims to it are put
forward. It was concluded that the recognition of the right of ownership by the court
due to the loss of the title document by the owner is allowed only in the case
of the impossibility of restoring the documents confirming the right of ownership in
an extrajudicial manner.

It is argued that by recognizing the right of ownership, the court protects the right
of a person to own, use and dispose of a thing. It is substantiated that disputes about
the recognition of the right of ownership on the basis of Article 392 of the Civil Code
of Ukraine can be considered exclusively in civil or commercial court proceedings.
It is indicated that the plaintiff in this category of cases can only be the owner,
and the defendant — a person who denies the existence of the plaintiff's ownership
right or denies the plaintiff's right to own, use and dispose of his property or a local
self-government body. It is argued that claims for recognition of ownership based
on Article 392 of the Civil Code of Ukraine cannot be made by a person who only
considers himself the owner.

It has been proven that applications to establish the fact of ownership of property
on the basis of the right of ownership due to the loss by the owner of a document
certifying the right of ownership cannot be considered in civil proceedings in
the order of a separate proceeding, since not all subjects of the right of ownership
can be applicants. It is noted that a territorial community in the person of a local
self-government body can be the defendant in a claim for the recognition of the right
of ownership, filed on the basis of the loss of the title document.

In order to improve the legal regulation of the recognition of property rights as
a way of protecting civil rights and interests, it is proposed to amend the Civil Code
of Ukraine.

Key words: ownership, recognition of ownership, lawsuit, loss of title document,
disputing ownership, non-recognition of ownership.

Beryn. Yactuna 1 c1. 41 KoHcTutymii Ykpainu rapaHTye KOXHii 0c001 MpaBo BOJOAITH,
KOPHUCTYBATUCS 1 PO3MOPSIKATUCS CBOEKO BIACHICTIO [1]. YTIM, Y TIOBCAKIECHHOMY XHTTI TPaBO
BJIACHOCTI HEPIJKO MOPYIIYEThCS, HE BU3HAETHCS a00 OCIOPIOEThCS iHIMMHU ocobamu. 1le Buma-
Trae BiJI Iep>KaBU CTBOPEHHS JIIEBOTO MEXaHI3MY 3aXHCTY TpaBa BIIaCHOCTI, 0COOJIUBY POIIb y TKOMY
BIJIIrpalOTh OpraHu cynoBoi Biagu. OCTaHHI 3aXUIIAIOTh MPaBO 0COOW BOJIOMITH, KOPUCTYBATHCS
1 pO3MOPSIKATICSA CBOEIO PIYUIO IUIIXOM 3IIHCHEHHS MPaBOCYAIS, PE3yNbTaTOM SKOTO € BU3HA-
YEeHHA Y pillleHHi MO CyTi COPY KOHKPETHOTO Coco0y 3aXHCTy MpaBa BiacHOCTi. OJHUM 13 HUX
€ BU3HAHHS [IpaBa BIACHOCTI, 1110 3A1HCHIOETHCS Ha MiJICTaBi cT. 392 L{UBIIBHOTO KOACKCY YKpaiHU
(mami-IIK Ykpainu), BiIIOBIHO IO SIKOi BJIACHUK MaliHA MOXE TIPE['IBUTH TI030B PO BU3HAHHS
HOro mpasa BIACHOCTI, SKILO L€ PaBO OCIOPIOETHCS a00 HE BU3HAETHCS 1HIIOK 0CO00I0, a TAKOXK
y pasi BTpaTH HUM JOKYMEHTA, SIKAH 3aCBiq9y€e HOTO IMpaBoO BIACHOCTI [2].

OxpeMHX acIleKTiB BH3HAHHS IpaBa BIACHOCTI y cBOiX mpamsx Topkamucs O.b. ['Haris
[3], 1.O. [3epa [4], B.A. dpyrosa [5], .M. [lanuyenko [6], b.I1. Parymua i O.M. Yaban [7]
Ta iHIII. 3a3Ha4YeHI HAYKOBIlI JOCHIKyBaHE IMUTAHHS BHUBYAIU B KOHTEKCTI aHaIi3y CIOCOOIB
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3aXHCTy MpaBa BIAaCHOCTI. Y TiM, BHBYCHHIO BU3HAHHSI IpaBa BIACHOCTI Ha mijacTaBi cT. 392 1K
VYkpainu He OyJi0 MPUCBIYEHO OKPEMOTO JOCIIIKCHHS, 1[0 CBIITYUTH MPO aKTyaJbHICTh HAyKO-
BHX PO3BIJIOK Y IIi# cdepi.

IlocTanoBka 3aBaaHHs. MeTOrO CTAaTTi € BU3HAYCHHS OCOOIMBOCTEH BU3HAHHSA CYIOM
IpaBa BIAacHOCTI Ha mijcTasi cT. 392 LIK Vkpainu, BUSIBICHHS HEOMIKIB Ta BUPOOICHHS pEKOMEH-
Jlanii moao0 yA0CKOHAJICHHS IPaBOBOTO PETYIIIOBAHHS Y i cdepi.

PesyabraTn gocaimkenns. 3i 3micty cT. 392 LIK VYkpainu BUIIIMBAE, 1MI0 OpraH CyJoBO1
BJIaJId MOX€E 3aXUCTUTH MPaBO 0COOU BOJIOAITH, KOPUCTYBATHUCA 1 PO3MOPSIXKATUCS CBOEIO PIYUIO
IIIIXOM 3aCTOCYBaHHS TAaKOTO CItoco0y SIK BU3HAHHS IpaBa BIACHOCTI Y TPhOX BUMaaKax: 1)y pasi
HEBH3HAHHI [[FOTO TIpaBa iHIIOK 0CO00I0; 2) Y BUIIAIKy OCIIOPIOBAHHS I[HOTO MTPaBa iHIIOK 0CO-
0010; 3) y pa3i BTpaTy BIaCHUKOM JOKyMEHTA, IO 3aCBiIIye HOTO MPaBO BIACHOCTI.

Crig ckasatd, 10 Y IOPHIUYHIN JIITEpaTypi 3alpoIOHOBAHO Pi3HI MIAXOMH A0 PO3yMIHHS
MOHATTS «HEBU3HAHHS MpaBay. Tak, P.O. CtedaHuyk i HEBU3HAHHAM MIPaB pO3yMi€ i y4acHHUKa
[IUBUTBHUX TIPABOBIHOCHH, SIKUH Hece IOPUIUIHUN 000B’SI30K TIepel] YIIOBHOBAXXEHOK 0CO00¥0,
IO CIIPSIMOBAaHI Ha 3allepedyeHHs B IIIOMY ab0 B MEBHiM YacTHHI Cy0’€KTHBHOTO IIpaBa iHIIOTO
yYaCHMKA IUBUIBHUX MIPABOBITHOCHH, YHACHTIIOK SIKOTO YIIOBHOBa)keHa 0co0a 1mo30aBiieHa MOX-
JMBOCTI pealizyBaTu cBoe mpaso [8]. Taka mo3ullisi BUAAETHCS CYNEPEUSIMBOIO, OCKITIBKH 3amepe-
qyBaTH HaJIEXKHE 1HIIIH 0c00i Cy0’eKTUBHE LIUBLIbHE IPABO MOXE Oy/b-SKUIl yUaCHUK IIUBLTBHUX
MIPAaBOBIHOCHH, a HE TUIBKU TOW, KU Ma€ IOPUIMYHUN OOOB’SI30K Iepel LIMM HOCieEM IpaBa.
Binbin npaBWIBHUM, SIK YSBISIETHCS, € MIAXiM, BIAIIOBIIHO JO SKOTO HEBHU3HAHHS CY0’ €KTHBHOIO
[UBITFHOTO TIpaBa BU3HAYAIOTH SIK «Hif0 UM Oe3MisUIBHICTh 0CO0H, KA 33 3MiCTOM CTAHOBHTH 3alle-
peUeHHsI ICHYBaHHS Cy0’€KTHBHOTO IIUBIJIHHOTO MPaBa iHIIOT 0co0OH, ajie MpH IboOMY HE Ma€ O3HaK
MopyIIeHHs mpasa» [9, c. 169].

VY nitepatypi 3ayBaykeHO, 110 HEBU3HAHHS NPaBa BIACHOCTI HEOOXiJHO BU3HAUYATH SIK 3arle-
pEeUCHHSI HasBHOCTI B 1HIIOI 0COOM mpaBa BIACHOCTI, B PE3yJIbTaTi 4OTO MIKOJA BIACHUKY MaitHa
HE CIPUYMHSETHCA, aJle CTBOPIOETHCS HEBU3HAYEHICTh y MPABOBOMY CTATYCi HOCIS LLOTO IMpaBa
[10, c. 26-27]. 3i 3mMicTy BUKJIaJC€HOTO, MO>)KHA BHOKPEMHUTH TaKi XapaKTepHi 03HAKU HEBU3HAHHS
IpaBa BIACHOCTI SIK MiJICTaBU 3BEPHEHHS A0 Cyy 3rifgHo 31 cT. 392 IIK Vkpainu: 1) 3anepedyeTscst
ICHYBaHHSI 4y»OTO IpaBa BJIIACHOCTI; 2) oco0a, sKa 3amepedye MpaBo BIACHOCTI iHIIOI 0coOw,
HE NpeTeH/Iye Ha HbOTo; 3) 3amepeueHHs iCHyBaHHs B 0COOM MpaBa BIACHOCTI HE CIIPUUMHSE L1
0c001 OyIb-SIKUX HECTPUATIUBUX HACIIIKIB.

Sk 1 y BUNaKy HEBH3HAHHS Cy0’€KTHBHOTO IUBLIBHOTO MPaBa, Y IOPHIUYHIN JIITEpaTypi
ICHYIOTb Pi3HI MIAXOMH IO PO3YMIHHSI TIOHATTS «OCIIOPIOBaHHS mpasa». CimiJl ckazaTH, mo B Aka-
JEMIYHOMY TIYyMaqHOMY CIOBHHKY YKPaiHCHKOI MOBH CJIIOBO «OCIIOPIOBATH» PO3YMIETHCS Y ABOX
3HAYCHHAX: 1) BUCIIOBIIIOBATH CBOIO HE3TOAY 3 KUM-, YUM-HEeOy/Ib, OpaTH IiJi CYMHIB IIOCh; 3arie-
pedyBary; 2) goMaraTucsl BiHOBJICHHS CBOTO IpaBa Ha mio-HeOynpb depe3 cyn [11]. Sk BumaHO,
3 TOYKHU 30Dy JIEKCHKOJIOTil OCIIOPIOBAaHHS BU3HAYAETHCS HE JIMIIE SIK 3allepeueHHs Y0ro-HeOyb,
ane i sIK cHoci® 3aXUCTy CBOTO IpaBa 3a JAOMOMOIOI0 3BEPHEHHS [0 IOPHCAUKIIHHOTO OpraHy.
3 omsAy Ha Lie, HEMOXKIIUBO noroauTucs 3 ayMkoro P.O. Credanuyka, skuid miJi 0COPIOBaHHIM
IIpaBa PO3yMi€ CTaH LUBUIBHUX MPABOBITHOCHH, 32 IKMM MIX YYaCHUKaMH ICHY€ CHIp 3 IPUBOIY
HAsIBHOCTI UM BiJICYTHOCTI Cy0’€KTHBHOTO IIpaBa y CTOPiH, a TAKOXK HAJISKHOCTI TAKOTO MTPaBa MeB-
Hiif 0c00i, Ta 3a3Havae, IO OCIIOPEHE TPABO IIe HE MOPYIIEHO, IPOTE BUHUKAE HEBU3HAYCHICTD
y TIpaBi, 3yMOBIICHA ITOBEAIHKOIO JPYIoi CTOPOHM CTOCOBHO yHOBHOBaxkeHOTO [8]. IIpaBmmbpHNM
€ MiJIXi]T, 3TITHO 3 SIKUM OCIIOPIOBAHHSI ITpaBa 03HAYa€ JIit0 a00 Oe3/isUTbHICTB, IO MOJIATAE y 3aIie-
pEUYCHHI HaJISKHOCTI a00 00CATY BIAMOBIAHOTO Cy0’€KTHBHOTO ITUBIIBHOTO ITpaBa 03 03HAK HOTO
nopyuieHHs [9, ¢. 169]. OcnoproBaHHs NpaBa BIACHOCTI BiJoOpa)ka€ TaKWi CTaH NPaBOBITHOCHUH,
KOJIH € iHIIa 0c00a, sIKa B aKTUBHIN 4K acHUBHIN (opMi IpeTeHAye Ha IPaBO BIACHOCTI, HAJICKHE
iHIIiH 0co0i, THM caMHM 3anepeuytoun ioro [10, c. 26]. 3 oraay Ha 11e, MOXXKHA BU3HAYUTH TaKi
O3HAK{ HEBU3HAHHS TpaBa BIACHOCTI SIK MiJICTaBU 3BEPHEHHS 110 cyay 3riaHo 3i cT. 392 LK Ykpa-
iHu: 1) 3amepedyeThecsl HAJIXKHICTD 1HIIINA 0c001 paBa BIAcHOCTI; 2) oco0a, sika 3anepedye npaBo
BJIACHOCTI iHIIOI 0coOu, cama MpeTeHAyE Ha HbOTo; 3) 3alepeucHHs iCHyBaHHA B 0coOu MpaBa
BJIACHOCTI HE CIPHYHHSE IiH 0c001 OyIb-SKUX HECHPHATIMBHUX HacaiakiB. Hampukmaa, skio
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MPaBO BIIACHOCTI 3alepeuyeThCsl y Cydi, TO HOCIH OCIOPIOBAHOTO IMpaBa MOXKE BHMAaraTth HOTo
BH3HAHHS 32 JIOTIOMOT'OI0 TIOIaHHs 3ycTpivyHOoro mo3oy [10, c. 187].

TpeTrpo1o mifCTaBOIO A 3BEPHEHHS 0 CYAy 3 MO30BOM PO BHU3HAHHS IIpaBa BIACHOCTI
€ BTpaTa JOKyMEHTa, 1[0 3acBiAdye nmpaBo BiaacHocTi. Ciix cka3ary, mo y LIK Ykpainn He Bu3Ha-
YCHO, L0 CIIJ PO3YMITH MiJ] BTPATOI0 JOKYMEHTa, 10 3aCBiAYy€ MPaBO BIACHOCTI. Y JiTeparypi
3 IIbOTO MIPUBOJY 3ayBaXKCHO, IO IiJ] BTPATOI0 JOKYMEHTa HE MOXHA PO3YMITH HOro 3aryOiIeHHs
y TOMY BUTIAJIKY, KOJIX 0c00a MOXKe OTpUMATH TyOJiKaT TaKoro JOKyMEHTa Y BCTAHOBJICHOMY 3aKO-
HOoM Topsinky [10, c. 200]. [Toxibny aymky Oymo BuciosneHo b.I1. ParymHoro 1 O.M. YabaH, siki
BKazanw, mo nepenbadenuit cr. 392 LK Ykpainu cmoci6 3aXucTy mpaBa BIacHOCTI MOke OyTH
3aCTOCOBAHO y pasi, SKIIO HOTapiyc 4d MmocagoBa 0coda MICIIEBOTO CaMOBPSIIYBAHHS BiIMOBIIH
y BUJIadi AyOsIikara BTpadeHoro abo 3ircoBaHoro qokymenra [7,c. 137].

Huni mopsiok oTpuMaHHs JTyOITiKaTiB MPaBOBCTAHOBITIOIOYNX JJOKYMEHTIB PETYIIOETHCS Pi3-
HUMH HOPMAaTHBHO-TIPAaBOBUMH akTaMH. Hampukiiaa, HOTapiycH BUIAIOTH TyOTiKaTH HOTapialbHUX
JOKYMEHTIB, III0 30epiraloThesl y CIpaBax HOTapiyciB, y Jep)KaBHHX HOTapiaJbHUX apXiBax (m. 6
4. 1 cT. 34, cT. cT. 36, 53 3akony Ykpainu «IIpo HoTapiar» Bim 02.09.1993 Ne 3425-XII [12]). Bin-
noBiaHO f0 1.1. 1.1., 6.2 mmasu 22 posniny II [Topsinky BuMHEHHS HOTapiaJbHUX i HOTapiycaMu
VYkpaiHu, 3aTBepPKeHOro Haka3oM MiHicTepcTsa roctunii Ykpainu Bif 22.02.2012 Ne 296/5, y pasi
BTpaTu abo 3ilcyBaHHs AOKYMEHTA, OCBIAYEHOro ab0 BHIAHOTO HOTApiycoM, 3a MMCbMOBOIO 3asi-
BOIO 0Ci0, 32 JOPYYEHHSAM SIKMX a00 LI0I0 SKUX YUHHSIIACS HOTapiajibHa Jis, HOTapiycOM BUIAEThHCA
JIyOJiKaT yTpadeHoro abo 3ircoBaHoro qokyMeHTa. Ha myOnikari 1okymMeHTa poOHTHCS BiZIMITKa PO
Te, 0 BiH Ma€ CHJIy OPUTIHANY, 1 BUMHSAETHCSA MOCBITIyBaIbHUNA Hamuc. KpiM Toro, mpo BUaauy
IyOsikaTa HOTapiyc poOWTh BIIMITKY Ha MPUMIPHUKY TOKYMEHTa, KUK 30epiracThcs y CrpaBax
Jiep>KaBHOI HOTapiaJIbHOI KOHTOPU YW TPHBATHOTO HoTapiyca [13]. Taki »x mpaBmia nepeadadeHo
Y BUTIQJIKy BTPATH JIOKYMEHTIB, TIOCBITYCHUX a00 BUIAHUX KOHCYIIOM (11. 2.19 po3niny 2 [TomoxeHHs
PO TOPSIIOK YYMHEHHsI HOTapiallbHUX il B JUIIOMaTHYHUX TPEICTABHUIITBAX Ta KOHCYIbCHKUX
yCTaHOBaX YKpaiHHM, 3aTBEpKEHOT0 Haka3oM MiHicTepcTBa rocTuIlii Ykpainu, MiHicTepcTBa 3aKop-
JOHHHX cripaB Ykpainu Bin 27.12.2004 Ne 142/5/310 [14]) abo mocamgoBor0 0coO00 OpraHy Mic-
LEeBOro caMoBpsayBaHHs (1. 2.16 po3nury Il Ilopsaxy BUMHEHHs HOTapiadbHUX Aill MOCaTOBUMU
ocobamMH OpraHiB MICLEBOTO CaMOBPSAYBaHHS, 3aTBEpIXKEHOr0 Haka3zoM MiHicTepcTBa FOCTHIIIT
VYipaiau Big 11.11.2011 Ne 3306/5) [15].

OxpeMo cimif 3ynmuHUATHCS Ha ToMy, o 3 01.01.2013 HeMoKIHUBO OTpHMAaTH AyOmiKaT nep-
JKaBHOTO aKTa Ha MPaBO BIACHOCTI UM IOCTIHHOTO KOPUCTYBaHHS 3€MENBHOIO IUISHKOIO, CBiNO-
ITBA PO TIPABO BIACHOCTI HA HEPYXOME MallHO y pa3i BTPaTH MUX JOKYMEHTIB, IX TOIIKOIKECHHS
YH MICyBaHHA. Y IIbOMY BHUTIAJKY BiAmoBiaHO 10 1. 53 Tlopsaky nep:kaBHOI peecTpallii pe4oBUX
MpaB Ha HEpyXoMe MalHO Ta IX OOTSKEHb, 3aTBEPIKEHOro MocTaHoBow KabiHery MiHicTpiB
VYkpainu Big 25.12.2005 No 1127 nist mpoBeieHHS JepKaBHOI peecTparlii mpaB BUKOPUCTOBYIOThCS
BijjoMoCTi 3 [IepkaBHOTO 3eMeTIbHOTO KagacTpy ado PeecTpy mpaB BIacHOCTI Ha HEPYXOME MaliHO,
IO € apXiBHOIO CKJIAI0BOI0 YAaCTUHOIO J{ep:KaBHOTO PeecTpy MpaB, Ta PEECTPOBI KHUTH, peecTpa-
LiiH1 crpaBH, 10 BeJHUCs OIOpo TexHIUHOI iHBeHTapu3alii. Jlep:kaBHa peecTpallis peuoBHX MIPaB
HAa HEpPyXOME MAiHO y IbOMY BHIAIKy MPOBOAUTHCS 32 YMOBU BCTAHOBJICHHS JICPKaBHUM pee-
CTPaTOPOM HasBHOCTI 3apeeCTPOBAHUX PEUOBUX MpaB [16].

Ha nymky O.B. I'nHatiB, Ha 3aKOHOJJAaBUOMY DIiBHI CIIiJ] TIEpeI0aYUTH TaKy YMOBY BH3HAHHS
IpaBa BIACHOCTI y CYIOBOMY IOPSAKY V pa3i BTpaTH MOKYMEHTA, KU MMOCBIIUye MpaBoO Biac-
HOCTI, SIK BiTMOBa KOMITETCHTHOTO OpraHy y BWIadi JTyOIrikaTa BTpadeHOro JOoKyMeHTa [3, ¢. 76].
I3 TakOIO IMPOTO3HITIEF0 TOBHICTIO MOTOIUTHCS HE MOXKHA 3 OIVIALY Ha TaKe.

VY Bunazkax BTpaTH AEPKaBHUX aKTiB HA IPABO BIACHOCTI Ha 3eMITIO Y MOCTIHHOTO KOpHC-
TyBaHHSI 3€MEJIFHOIO AIJISTHKOIO, CBIJIOLITB IPO IPABO BIACHOCTI HA HEPYXOME MaifHO, BUJAHUX 10
01.01.2013, Bumaua ny0OmikaTiB X JOKYMEHTIB HE 3[[1IICHIOEThCS, KOMIIETEHTHUH OpTaH, yIIOBHO-
Ba)XCHUH BHUJIABAaTH IIi JOKYMEHTH, BIJICYTHii, a TOMY J0/IaTH J0 TO30BHOI 3asBH BiIMOBY y BUAa4i
nyOrnikaTa BTPaueHOro MPaBOBCTAHOBIIOKYOIO JOKYMEHTa HEMOXUIMBO. YTIM, BUIA€ThCS Tpa-
BuiIbHUM y cT. 392 11K Ykpainu nependauuty, 110 BU3HAHHS CyAOM IIpaBa BIACHOCTI 3 IiJCTaB
BTPAaTH BIACHUKOM IPAaBOBCTAHOBIIIOIOUOTO JTOKYMEHTA IOIMYCKAETHCS JIHIIE Y pa3i HEMOXKIUBO-
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CTI BIZIHOBJICHHS JOKYMEHTIB, IIIO IMiITBEP/PKYIOTHh MPABO BIACHOCTI, Y TI03aCyIOBOMY IOPSIKY.
JlyMa€eTbcsl, BCTAHOBHTH TaKy YMOBY Ha 3aKOHOJABYOMY PiBHI HEOOXiJHO, OCKIJIBKH HAasBHICTH
MOYJIMBOCTI OTPHMaHHS AyOJIiKara MpaBOBCTAHOBIIOIOUOTO JIOKYMEHTA HE MOXKE PO3IIHIOBATHCS
SIK Mloro BTpara.

OKpeMo CI1i1 3yIHHUTHCS Ha TOMY, 10 31 3MicTy cT. 392 LIK Vkpainu BUILTHBAE, 1110 CIIOPH ITPO
BU3HAHHS MPaBa BJIACHOCTI MOXKYTb PO3IIIAIATHCS BUKIIOYHO Y TO30BHOMY IPOBAIKEHHI1, IPH YOMY
Mo3MBaYeM MOXKe OyTH TiJIbKH BIacHHK. Takoro »x BucHOBKY fidmia [.O. [3epa [4, c. 23]. Pasom i3
THUM, Y JiT€paTypi BUCIOBIECHO TyMKY, 1110 3 I030BOM IIpO BU3HAHHS IIpaBa BIaCHOCTI MOXKE 3BEPHY-
THCs 0co0a, sika BBaXkae ce0e BITACHUKOM, OCKUTBKH moiokeHHs cT. 392 1K Yikpainu mommuproroThes
1 Ha BUTAJKH BCTAHOBJICHHS ITpaBa BitacHocTi [ 10, ¢. 190]. Taxki x momisau nozinse B.A. JIpyroea, 3a
MEPEKOHAHHSM SIKOT «II03UBaYeM 3a TI030BOM PO BU3HAHHS IIPaBa BIACHOCTI MOXe OyTH Oymb-sKa
0co0a, sika BBa)kae ceOe BIIACHUKOM IIEBHOTO HEPYXOMOTO MaifHa, OTHAK HE MOXKE HAJIEKHAM YHHOM
peanizyBatu CBOi MPaBOMOYHOCTI Y 3B’53Ky 3 HasiBHICTIO IIO/IO IIHOTO IpaBa CyMHIBIB 3 OOKY Tpe-
TiX 0ci0, HEOOXiTHICTIO OIep>KaTH MPABOBCTAHOBIIOKOYI JOKYMEHTH» [5, ¢. 118-119]. Bunaerscs,
13 BUKJIaJICHUM TIOTOJIUTHCS HE MOXKHA, OCKIIBKH TI030B, IO MOJAETHCS JI0 CY/y Ha MmiJIcTaBi cT. 392
LK VYkpainu, cripsMoBaHH Ha IiITBEpKEHHS IpaBa BIACHOCTI, a HE Ha HOro BCTAHOBJICHHS.

BiamosigadyeMm 3a TakuM M030BOM MOKe OyTH 0co0a, siKa 3arepeuye iCHyBaHHs y T03MBava
IpaBa BJIACHOCTI abo 3amepeuye HalleKHICTh M03MBaueBi MpaBa BOJOMAITH, KOPUCTYBATUCS 1 pO3-
nopsikaTucs cBoiM MaitHoM. 3aciyroBye Ha yBary nymka 1.O. JI3epu, sika BKazania, IO «IELIo
CKJIAJIHIIIOO € CUTYAIIisl 3 BU3HAYCHHIM OCOOH BiIOBIa4a y pa3i 3aCTOCYBaHHS TPETHOI MiICTABH
U1 BU3HAHHS IIpaBa BJIACHOCTI, a caMe BTPATH BIACHUKOM IIPABOBCTAHOBIIOIOYOTO JOKYMCHTA,
a/pKe y IIbOMY BHIAIKy IPaBO BIACHOCTI HIKMM HE OCIOPIOETHCS 1 TOMY 3a3BHYAil BU3HAYUTH
0co0y BIIMOBITa4a IPOCTO HEMOXKIIHBOY [4, ¢. 22]. 3 IILOTO MPUBOY Y JIITEpaTypi 3ayBasKeHO, 110
y BUIAJKY BiJJCYTHOCTI IMOPYIICHHS IIpaBa BIACHOCTI BIACHHK MalHa MOKE 3BEPHYTHUCS 10 CYHAY
3 MTO30BOM TIPO BHU3HAHHS MpaBa BIIACHOCTI, 110 HE BUMaraTuMe BUHECCHHS OyIb-KOro 3000B’s-
3yIOYOTr0 pillleHHs JUI IHIINX 0Ci0, OCKUIBKM Taka CTOpPOHA sIK BiAmosigad BixcyTHs [17, c. 659].
VABISETHCS, 3 TAKOIO TyMKOIO ITUIKOM cripaBeannBo He noroguiucs b.I1. Parymmna i O.M. YabaH,
AK1 BKa3aJH, U0 «IOoJaHHs Oy/b-sSKOT0 I030BY BUMarae HasiBHOCTI ABOX CTOPiH — MO3MBaya i BiJl-
noBiznaya [7, c. 136]. lonaTkoBO 10 BKa3aHUX MIpKyBaHb CJIi/I CKa3aTd, 0 MPEAMETOM OyIb-sIKOTO
MO30BY € MaTepiajbHO-IPaBOBa BUMOIa 0coOu Mo3uBaya, 3B€pHEHa A0 1HIIOI 0cO0H, PO 3aXHUCT
MOPYIICHUX, HEBU3HAHUX a00 OCIIOPIOBAHUX IIPaB, CBOOOM UM IHTEPECIB, a TOMY MOAAHHS A0 CyIy
MI030BY PO BH3HAHHS IIpaBa BIACHOCTI 0€3 3a3HaYCHHS Y HOMY BiIIOBiada CylepednTUME Ipa-
BOBIH MPHUPOJIi Ta 3HAYCHHIO TTO30BHOTO MPOBAKECHHSI.

Crig cka3ard, IO HAYKOBII MPOTIOHYBAIH NepeA0auYnuTH Ha 3aKOHOJIABUOMY PIiBHI MOXKIIU-
BICTh PO3IVISIAY BUMOT IIpO BH3HAHHS IIPaBa BIACHOCTI B OKPEMOMY IPOBaKeHHI. Tak, Ha TyMKy
O.b. I'HariB, «1IpH BiACYTHOCTI CHOPY IO MPABO IIPH BU3HAHHI IIpaBa BIACHOCTI JOLITEHO HATATH
BJIACHUKAaM ITPaBO 3BEPTATHUCS 10 CYAY B MOPAIKY OKPEMOTO MPOBAKEHHS 13 3asIBOIO PO BCTAHOB-
JeHHS (paKTy BOJNOMIHHSA MAaHOM y MpaBi BIACHOCTI, MiATBEPAUBIIN TUM CaMHM KOHCTAaTYIOUUl
XapakTep aHalizyrouoro crnocoly» [3, c. 76].

3a nepexonanusaMm Bb.I1. Parymnoi i O.M. Haban, «Taka HoBejda Oyle Kpallol HiX JiKBi-
Jaris iHCTUTYTY BIAMOBigaYa B MO30BaxX MPO BU3HAHHS IIpaBa BIACHOCTI, sika O CTBOpPHUIIA MEBHY
IUTyTaHUHY Y IOPUCIPYICHIi, OCKIJIBKH OTHIEIO0 3 TOJIOBHUX XapaKTEPUCTHK ITO30BHOTO IIPOBa-
JOKESHHS € HasIBHICTB y TIPOIIeCi SK [T03WBaYa, Tak 1 Bixmosimaday [7, ¢. 136]. AHAIOTIYHY TO3HIIIIO
3aiiMmae B.A. JlpyroBa, sika BKasaja, IIO PO3IVISJ CIIpaB MpO BU3HAHHS IpaBa BIACHOCTI 3 IMiJl-
CTaBH BIJICYyTHOCTI JOKYMEHTIB PO MPaBO BIACHOCTI Y TIO30BHOMY MPOBAKEHHI € HEMOIUILHUM,
OCKIJIBKH TaKi CIIpaBU MOXYTh PO3IIISIATHCS B OKPEMOMY MIPOBAXKCHHI SK CIIPaBH PO BCTAHOB-
JIeHHS (aKTy, 0 Ma€ IPUANYHE 3HaYeHHs [5, ¢. 119]. I3 TakuMu TPOMO3HUITiIAMU TIOTOIUTHUCS HE
MOYKHA 3 OTJIAY Ha Take.

ITo-mepiie, y TOPSIAKY OKPEMOTO MPOBAKEHHS MOXE 3I1HCHIOBATUCS TUTBKHA IUBLIbHE
CynouuHCTBO. 31 3MicTy 4.4. 1-2 cT. 315 LIUBINBHOrO NMpOLECYaIbHOTO KOJIEKCY YKpaiHW BUILIH-
Ba€, 10 y MOPAAKY UUBUIBHOTO CYIOYMHCTBA CYIOM PO3IJISAAIOTHCS CIPABU MPO BCTAHOBJICHHS
(haxTiB, 10 MAIOTH IOPUANIHE 3HAUCHHS, BiJl IKUX 3aJIC)KUTh BUHUKHECHHSI, 3MiHA 200 MPUITHHECHHS
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Husinicmuxa

0COOMCTHX YM MalHOBHX TpaB (Pi3UYHUX OCI0, SKIIO 3aKOHOM HE BH3HAUCHO IHIIOTO MOPSAKY
ix BcraHoBneHHs [18]. Sk BUIHO, B OKPEMOMY MPOBaPKEHHI MOXYTh PO3TIIAIATUCS CIIPABH TPO
BCTaHOBJICHHS (DaKTiB, IO MAFOTh IOPHUIUYHE 3HAYCHHS, TIJIHKH 32 3a1BOI0 Qi3uvHUX 0cib. BogHo-
4ac BiJIMOBiTHO 0 CT.cT. 2, 318 LIK Vkpainu cy®’exTamu mpaBa BIaCHOCTI, OKpiM (i3UIHHX 0Ci0,
€ YKpaiHChKHI Hapo[, AepkaBa YkpaiHa, ABToHOMHa Pecmy6mixa Kpum, TepuropiansHi rpomay,
1HO3eMHI Jiep>kaBu Ta iHIII cy0'ekTH MyOnidHOro mpasa [2], 3asBU SIKUX PO BCTAHOBIICHHS (aKTy
BOJIO/IIHHS MaiHOM Ha TpaBi BIACHOCTI HE MOXYTh PO3IIAAATHCA B OKPEMOMY IPOBAKCHHI
y LIUBUIBHOMY CYIOYHHCTBI.

[o-mpyre, BiaNOBiAa4YEeM 3a MO30BOM PO BH3HAHHS MIpaBa BIACHOCTI, IOJAHUM 3 IMiICTaBU
BTpPAaTH MPAaBOBCTAHOBIIOIOYOTO TOKYMEHTa, MOXKe OyTH TepHTOpiaibHa TpoMaza B 0Co0i Oprany
MICIIEBOTO CAMOBPSITyBaHHS.

Sk BUIHO, HEBU3HAHHSA Ta OCIIOPIOBAHHS IpaBa iHIIOI 0COOHM BOJIOIITH, KOPUCTYBaTHCS
1 PO3MOPSAHKATICS HATIS)KHNAM il MAiTHOM, HE CyTPOBOIKYIOTHCS CIPUIMHEHHSM 111l 0C001 IIKOIH,
TOOTO TPaBO BIACHOCTI HE MOPYIIYETHCS. 3 IIBOTO MIPHUBOIY CJIiJ] CKa3aTH, IO 3aralbHONPHHHAIT-
HUM € MiAX1J, 3TiHO 3 SKUM OXOPOHY CIIiI BBYKaTH MPaBOBUM CIIOCOOOM, IO MOTEpeKAE TIOPY-
IIeHHS TpaBa, a 3aXKCT — TaKWUM, 1[0 HACTa€ y pasi ioro mopymenHs» [7, ¢. 135]. 3 omsay Ha
11, HEBU3HAHHS Ta OCIIOPIOBAHHS IpaBa BIACHOCTI MOXe OyTH MiJCTaBOIO JUIs MOTro OXOpOHH,
a He 3axucty, a Tomy rmasy 29 LK Vkpainu cnij HazBatu «OXOpoHa 1 3aXUCT IpaBa BIACHOCTI».

BucnoBku. OTxe, miacTaBaMy BU3HAHHSA IpaBa BIAcHOCTI 3rifHo 3 cT. 392 LK VYkpainu
€ Taki: 1) HEeBH3HAHHS IIOTO TPaBa IHIIOK 0CO00I0; 2) Y OCHOPIOBAHHS ILOTO TpaBa iHIIOK
0co0010; 3) BTpaTa BIACHUKOM IOKYMEHTa, IO 3aCBiIUye HOro mpaBO BIacHOCTI. Bumoru mpo
BH3HAHHS TIpaBa BIaCHOCTI Ha mijcrasi cT. 392 1K YkpaiHu MOXKyTh pO3TISAATUCS Y IIUBUTLHOMY
a00 ToCIoJapChKOMY CYJIOYHMHCTRBI 33 TIO30BOM BJIACHHKA JI0 0COOH, sIKa HE BU3HAE a00 OCTIOPIOE
HOTO MPaBO BOJIOIITH, KOPUCTYBATUCS 1 PO3IIOPSHKATUCS HAJISKHOIO HOMY piudro abo 10 opraHy
MICIIEBOTO CAMOBPSAYBAHHS Y BUIIAJIKY BTPAaTH JOKYMEHTA, III0 3aCBiUy€ IPABO BIACHOCTI.

3 METOI0 YIOCKOHAIEHHS 3aKOHOIaBCTBA Y C(hepi MPaBOBOTO PETyTIOBAHHS BU3HAHHS IIpaBa
BracHocTi 1o LUK Ykpainu ciin BHECTH Taki 3MiHU:

1) Ha3By rmaBu 29 BUKNACTH Yy Takii penaxuii: «OXopoHa i 3aXUCT IpaBa BIACHOCTI»;

2) crarTio 392 BUKJIACTH y Takii penakuii: «BiacHuk MaiiHa MOXke TIpel’ SIBUTH TI030B PO
BHU3HAHHS MOT0 MpaBa BIACHOCTI, AKILO 1€ IPaBO OCMOPIOETbCS a00 HE BU3HAETHCS 1HIIOK OCO-
0010, a TAKOXK y pa3i BTPAaTH Ta HEMOXKIIMBOCTI BiTHOBJICHHS HUM JIOKYMEHTA, SIKUH 3aCB1IIy€E HOTO
MIPaBO BIIACHOCTIY.
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