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CYYACHI TEHAEHIII CHAJKOBOI'O ITPABA YKPATHH

CrarTsl IpUCBSYCHA TOCIIHKEHHIO OHOBJICHHX KOHIIENITYaJBHHX MIiAXOIIB 10O
BPETYJIFOBAHHS CIIAJKOBUX BifHOCHH. CIaJKOBE MPABO € HEBIIIIIBHOI YaCTHHOIO
IIUBITFHOTO IIpaBa, IO BPETYIHOBYE BITHOCHHHU CIIAJAKyBAHHS Yepe3 MOXKIHMBICTh
KOXKHOMY 3JIIHCHUTH BJIACHE PO3MOPSKCHHS HA BUTIJIOK CMEPTi Ta BU3SHAYUTH JIOJIIO
cBOro MaiiHa. HopMu cnasikoBoro mpaBa 3axHINAIOTh KOKHOTO 4JICHA CYCITiIbCTBa
IUISXOM TapaHTYBaHHS MOXKIIMBOCTI 3/1HCHEHHS BOJEBHSBIEHHS IOAO PO3MOPS-
JOKEHHST MaifHOM, a00 K SIKIIIO Taka BOJIA He Oy/ie MpOosIBIIeHA 3a KUTTS TO BiJIIOBITHO
JI0 3aKOHY uYepe3 BU3HAYEHHS Yepr CHaJKOEMIIB 3a 3aKOHOM. Tak SK craJKyBaHHS
€ OJHMM 13 croco6iB HaOyTTs MpaBa BIACHOCTI 3aKOHOAABELb AaKLIEHTYE yBary Ha
HEPO3PUBHOMY 3B’SI3KY CIIaJKOBOTO IIpaBa 3 HUBUIFHUM IpaBoM. CIagkoBe MpaBo
BPETYIBOBYE BiTHOCHHY CIIaJIKyBaHH MO0 IIEPEXOY IIPaB Ta 00OB’SI3KIB BiJl CIa -
KOZIaBIIS IO CHATKOEMIIIB B TIOPSIKY YHIBEpCAIFHOTO NMPABOHACTYITHUIITBA, BH3HA-
4a€e KoJI0 0Ci0 SKi € CIaJKOEMIISIMU, TIOPSIIOK CKJIAJIAHHS, CKACYBaHHS Ta BUKOHAHHS
3aroBiTy, oopMIICHHs TIpaBa Ha craammHy. CriagkoBi MPaBOBITHOCHHU CIIiJ] PO3-
IJISIIATH B TICHOMY 3B’SI3Ky 3 HOPMaMHU MaTepialibHOTO 1 MPOIeCyalbHOTO Taly3ei
IpaBa 3 BpaxyBaHHIM 0coOIMBOCTEH HOTapiampHOTo npouecy. [IpaBosa pernamen-
TaIlis] MUTAaHHS CHaJKyBaHHS Mae€ BioOpakaTucs HE TIJIBKHM B 3aKOHOJaBYil 6a3i a
1 Ha MIPAKTHILl, a TITyMaueHHs BUCHUX IUBIIICTIB Mae OyTU MiJKpIIUIEHE aHATI30M HE
TiJIbKY HAIlIOHAIBHUX JKepe, a i 3apyOixuux. Ciix OpaT A0 yBaru 3aKOHOAaBCTBO
€BPOIEHCHKHX JEPiKaB Ha NULIXY 10 HOBEIi3allil HOpM CIIaJKOBOTO MPaBa Ta IUBLIb-
HOTO 3aKOHOJABCTBA BIILJIOMY, aJK€ 3 MOMEHTY HE3alIe)KHOCTI YKpaiHH OCHOBHUM
HaIpsAMOM 30BHIIIHBOT MMOJIITHKH Jep>KaBH 00paHO KypcC Ha €BPOIEHCHKY IHTETpallifo,
10 B CBOIO 4Yepry Iepeadadae MPUBEICHHS Y BIIMOBIIHICTh HAIIOHAILHOTO 3aKOHO-
JIAaBCTBa JI0 3aKoHOmaBcTBa €Bporneiicbkoro Cotrosy. Ilel mporec nependadae OyTu
JIOBFOTPHUBAIIUM Ta TMOSTAITHAM LUIIXOM PO3POOJICHHS HOPMAaTHBHO-TIPABOBUX aKTiB
Ykpainu 3 BpaxyBaHH:IM 3akoHoAaBcTBa €C. 3 1[bOr0 BUIUIMBAE, 110 JIepKaBa camo-
CTiHHO 0oOpasa CBil MIJISIX PO3BHUTKY, a MIPOIecH OYIyTh €BOIOIIMHUMHU Ta JHHAMIY-
HUMH. 3aIIpOBaKEHHS IHO3EMHHUX KOHCTPYKIIiH B IPaBOBY CHCTEMY YKpaiHH CIIpUSIE
MIPOBEICHHIO TNIMOOKKUX HAyKOBUX JTOCIIKEHb B LIl cdepi., 0 COPUITUMYTh aJiar-
Talii HAI[lOHAJIBHOTO 3aKOHOAABCTBA 0 3apyOKHUX MPaBOBUX 1HCTUTYTIB. IIpote
3aCTOCOBYA MPAKTHKA B KpaiHaX 3araJbHOTO MpaBa € HEOJTHAKOBOIO 1 3aJICKHUTh Bil
KOHKPETHOI fopucaukii. ToMy HayKoBi OOTpYHTYBaHHS MaTUMyTh He aOu sike 3Ha-
YeHHS LIS PO BEISHHS HOBEIi3aIlil HOPM CIaIKOBOTO IIpaBa.

Knrwwuogi cnoea: cnadxose npaso, cnaokosi npagogioHOCUHU, CHAOKYBAHHS,
IHCmumym npaea, €6poneLicbKa inmezpayis.
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Kravchyk M. B. Modern tendencies of probate law of Ukraine

The article is devoted to the study of updated conceptual approaches to
the settlement of inheritance relations. Inheritance law is an inseparable part of civil
law, which regulates inheritance relations through the possibility of everyone making
their own disposition in case of death and determining the fate of their property.
The norms of inheritance law protect each member of society by guaranteeing
the possibility of expressing a will regarding the disposal of property, or if such a will
is not expressed during life, then in accordance with the law by determining the order
ofheirs according to the law. Since inheritance is one of the ways of acquiring property
rights, the legislator emphasizes the inextricable connection between inheritance law
and civil law. Inheritance law regulates inheritance relations regarding the transfer
of rights and responsibilities from the testator to the heirs in the order of universal
legal succession, defines the circle of persons who are heirs, the procedure for drawing
up, canceling and executing a will, registration of the right to inheritance. Inheritance
legal relations should be considered in close connection with the norms of material
and procedural branches of law, taking into account the peculiarities of the notarial
process. The legal regulation of the issue of inheritance should be reflected not only
in the legislative base but also in practice, and the interpretation of civilian scientists
should be supported by the analysis of not only national sources, but also foreign
sources. The legislation of European states should be taken into account on the way
to the amendment of the norms of inheritance law and civil legislation as a whole,
because since the independence of Ukraine, the main direction of the state's foreign
policy has been the course of European integration, which in turn involves bringing
national legislation into line with the legislation of the European Union. This process
is expected to be long-term and step-by-step through the development of normative
legal acts of Ukraine taking into account EU legislation. It follows that the state
independently chose its path of development, and the processes will be evolutionary
and dynamic. The introduction of foreign constructions into the legal system
of Ukraine contributes to the conduct of deep scientific research in this area, which
will contribute to the adaptation of national legislation to foreign legal institutes.
However, the applicable practice in common law countries is uneven and depends on
the specific jurisdiction. Therefore, scientific justifications will be of great importance
for the amendment of the norms of inheritance law.

Key words: probate law, inherited legal relationships, inheritances, institute
of right, European integration.

Beryn. CtpimMKuii pO3BUTOK HayKH Ta CYCIUIBHUX BiIHOCHH BHOCHUTH CBOI KOPEKTHUBH ILIOZ0
HEOOX1THOCTI CYyTTE€BUX 3MiH JI0 YHMHHOTO 3aKOHOAABCTBA. Lle mepemycim cTocyeThes i IUBUIBHOTO
3aKOHO/AaBCTBa YKpaiHu B cepi peamizamii i 371l {CHEHHS CTIaJKOBUX MTPABOBITHOCHH.

IcHyBaHHS KoOMIi3ill B clIaIKOBOMY IIpaBi 3yMOBIIEHI MOAIOHICTIO MpeIe/ICHTIB Mo3ulliii Bep-
xoBHoro Cyny, amxe Bepxosuuii Cyn neperisiiae npaBoBi HO3UIII1, 2 3aKOHOJABCTBO HE 3a3HAE 3MiH.
Ile B cBOIO 4epry yCKIJIQJHIOE 3aCTOCYBAaHHS LIMBITICTUYHUX KaTeropiil Ta He crpuse BUPIIIEHHIO
HETopOo3yMiHb B IpaBoBoMy moii. CriagkoBe mpaBo motpedye po3poOIeHHs MeXaHi3My BBEICHHS
CYZOBHX HOPMOTBOPYHX aKTiB B IUIOIIMHY BPETYIIOBAHHS CIAJKOBHX NPAaBOBITHOCHH 3 OI[IHKOIO
MMO3UTHBHOTO 1 HETaTHBHOTO BILIMBY Ha HhOTO. 3a Yac il [{uBinpHOTO KONeKkcy BiICTiIKOBYIOThCS
MOCTI¥HI 3MiHU J0 HBOTO 1 1€ TOBOPUTH HE PO HOTO HEIOCKOHAITICTh, a OLJIbIIE PO 3MiHU SKi BiJl-
OyBalOThCS B CYCIIIJIBCTBI, HOTO MOCTIHHMI eKOHOMIYHHMH PO3BUTOK . [IpHHHATTS HOBHX 3aKOHIB Ta
BHECEHHS 3MiH JI0 iICHYIOUHX MPHU3BOAMTH JI0 TIOTPEOH HOBEMi3allii HOpM IUBIIBHOTO 3aKOHO/AB-
cTBa. PO3BUTOK pHHKOBHX BiIHOCHH Ma€ BiTHAWTH CBOI 3akoHOMipHOCTI y LluBinmsHOMY Kozekci Ta
BiJJOOpa)kKaTUCh y IPaBO3aCTOCYBaHHI 1 TIyMa4€HHI CyJJaMU HOPM IIMBIJIBHOTO NpaBa, c(hopMyBaTH
HOBI HayKOBIi MO3UMLI{ O OCMUCIICHHS Ta 3aCTOCYBAaHHs Yy MPAKTUI[i HOPM LIUBIIBHOIO 3aKOHOMAB-
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CTBa BIIJIOMY. Sk HaCIiZOK, pO3BUTOK CYCIIJIBHHAX BITHOCHH Ta €BPOIHTETPAIilHI MPOIECH, 10
BiZIOyBAIOTHCS B JIEpPKaBi MOPOKYIOTH MOTpeOy y HOBeNi3allii HOpM IUBLIBHOTO MpaBa B cdepi
CHaJIKyBaHHS Ta MPUBEICHHS JI0 BIIMOBIAHOCTI IHCTHTYTIB, HOPM 1 HaBiTh MpUHIHMIIB. Haykopii
CTOSITh Ha TIO3HIIiT ()OPMYBaHHS HOBUX HAYKOBUX KOHIICIIIIIT UIS MPaBHUIILHOTO MPABO3aCTOCYBAHHS
HOPM Ta NPOBOASTH CUCTEMHMH aHaJIi3 JUIS BUSIBJICHHS HENOMIKIB 3 IMPOMO3ULISAMH AT iX YHHK-
HeHHs1. [Tpukpo, 1110 HOPMU IHMBUTFHOTO KOAEKCY MArOTh 3a3HABAaTH 3MiH B 3aJIeKHOCTI BiJ| MpH-
HHATTA HOBUX 3aKOHIB Ta BHECEHHS 3MiH JI0 iICHYIOUHX, a He HABIAaKH, HOBI 3aKOHH PO3POOIISAIOTHCS
Y BiIIOBIAHOCTI JIO KOHIIEMIIiT nependoadeHoi Hopmoto [{usinpHoro Kojiekcy Ta moBUHHI TPOXOTUTH
gepe3 IpU3My HOro, M0 3MEHIIUTh KUTBKICTh MPOTUPIYh Ta MiTXOMIB IO PO3yMiHHS. Bu3HaHHS
HusineHoro KoOnmekcy OCHOBOIOJOXKHHM i (DyHZaMEHTaJIbHUM OPi€HTHPOM, HOTO BHIIOI IOpH-
JUYHOT CWJIM HaJ 3aKOHAMH CIIOBUIBHUTH MIBUAKICHUN Mepedir 3MiH 10 3aKOHOJABCTBA BIILIIOMY.

AHaJi3 ocTaHHIX qocaixxkeHb i myoaikanii. OCKUTEKH CIIaIKOBE TIPaBo 3aiiMae 0coOBe
MICIIe B CUCTEMI ITMBUILHOTO TIpaBa Ta 3Ba)Kar0uM Ha MOTPeOy OHOBJICHHS HOPM CITaJIKOBOTO TpaBa
3 BpaxyBaHHIM €BPOIHTErpalliiHUX MPOIECIB IOCIIPKEHHIO JAHOTO MUTAHHS MPUCBSIYEHO TIparli
Takux HaykoBliB sk: F0.0. 3aika, O.€. Kyxapes, 3.B. PomoBcrka, M.O. Muxaiinis, 1.B. Cnacu-
00-dareeBa, C.A. Dypca, €.0. XapuTOHOB Ta IHIIHUX.

MeTta nanoi po6oTu nondrae B aHaji3i 3MiCTy HOPM CIIaJIKOBOTO 3aKOHOJJABCTBA, Ta IIUB1JIb-
HOTO 3aKOHO/IaBCTBA BIIOMY Ul BU3HAYEHHs MOJIEPHi3alii mpaBoBOi MOJENi CIaJAKOBOIO MpaBa
3 BpaxyBaHHSM €BPOIHTETrpallifHUX NPOLECiB Ta MOPIBHAHHI BiIMOBIIHUX NPHUIHCIB 13 HOBO-
BBC/ICHHSMH; BUOKPEMJICHHS MPOOIEMH IPAaBOBOTO PETYIIOBAHHS CHAIKyBaHHS Ta BH3HAYCHHS
OCHOBHHX HAIPSIMKIB yIOCKOHAJICHHS HAI[IOHAJBHOI HOpPMAaTHBHOI 0a3W Ha OCHOBI aHAIizy Ha
TEpEeHaxX Cy4acHOi YKpaiHU.

Bukian ocHoBHoro marepiany. CragkoBe MpaBo IMocifa€ ocoONIMBE Miclle B CHCTEMI
[IUBUIBHOTO TIpaBa YKpaiHW. BUHUKHEHHsI TpaBa BIIACHOCTI Ta PO3BUTOK MUTFOOHO-CIMEHHHX BifI-
HOCHH Y CyCITUTBCTBI 3yMOBIIIN TOTPEOy BUPIMICHHS MUTAHHS BU3HAYCHHS 0TI MaifHa, SIKe 3aJIU-
IIAETHCS MiCTsT cMepTi MroauHu. CIIaikoBe IPABO CTOCYETHCS KOXKHOT JIIOMMHU 30KPEMa, OCKITBKH
xo4a 0 pa3 y KHUTTI KOXHA CTa€ CIAJKOEMIIEM Ta 3 HACTAHHSAM CMEPTI 1 CIIaJKOJaBLIEM TaKOX.

3 npuitnsarTam LuBineHoro Kozmekcy Ykpainu (mami — LK) B 2003 poui Oyno 36i1b11eHO
KUTBKICTh cTareil B KHU31 «CragKoBe MpaBoy, sIKi KOHKPETU3YBaJIH MOJOKEHHS CIIaJKOBOTO 3aKO0-
HOJABCTBa Ta OyJM MPEIMETOM JOCHIJKeHb HAyKOBIIIB, 3HAUHO 3MIHEHO MiCIle PO3TallyBaHHS
BUJIIB CIIAJKYBaHHS, IIUM CaMHUM 3MIiHUBIIU caMmy cTpykrypy LIK. Xou HOpMu cniagkoBoro mpaBa
TPOCIIAKOBYIOTECSI B 3aKOHaX Ykpainu «IIpo MikHapomHe mpuBarHe mpaBoy, «IIpo O6anku i 6an-
KiBCBKY IIsUTBHICTEY, «IIpo aBTOpChKE MpaBo Ta CyMiKHI TpaBay, «[Ipo oXopoHy npaB Ha BHHa-
XOIIM Ta KOPUCHI MOZIET» Ta 1HIINX, MTPOTEe 0COONMBICTIO BUPAKEHHS CIIAJKOBOTO TIPaBa € BIIACHE
Hopmu, 3akpituieHi B IIK Ykpainu, sike po3BHBAETbCS B MEKaxX JaHOTO KOJM(IKOBAHOTO AaKTY.
HopMu 1o perymoioTh CHaakoBi MPaBOBIIHOCHHU CKIIAJAIOTh CaMOCTIHHUI, aBTOHOMHHUH HOp-
MaTHUBHUH KOMILIEKC.

CyuacHe cnaJkoBe MPaBO IPYHTYETHCS Ha HOBIH, SKiCHIN imeororii icropuunoi ¢opmartii,
Ha HOBOMY PO3YMIHHI 1 CHPUIHATTI €KOHOMIYHUX, KYJIbTypHHUX, TyXOBHHUX LIHHOCTEH, a TaKoxX
B3a€MO3B’SI3Ky JIEpHKaBH, CYCIIbCTBA Ta OCOOH SIK Cy0’€KTa CIaJKOBHX IPAaBOBIIHOCHH, IO MPH-
3BOIUTH JO IPYHTOBHOTO 3MIHO CIIPUHHATTS TPAIULIHHUX MOJIOKCHD CITAJIKOBOTO MpaBa.

He abwu sixke Micre cepex yMOB HOBeEINi3allil CIIaKOBOTO IMpaBa 3aiiMae Kypc NepiKaBU Ha
€BPONCHCHKY 1HTETpaIliio, III0 BUMarae MPUBEICHHS 3aKOHOIABCTBA YKpaiHH Yy BIAMOBIAHICTD 110
3aKoHOMaBcTBa €Bporelicskoro Corosy (mani €C). B YkpaiHi iCHy€e po3BHHYTa HOPMaTHBHA 0a3a
CTOCOBHO TIPOBEACHHS ajamnTamii HalliOHAJTHHOTO 3aKOHOIABCTBA II0 3aKOHOAABCTBa Kpain €C.
VY upoMy acrekTi ¢l HazBartu: KoHIemniiro ajanraiiii 3akoHoJJaBCTBa YKpaiHU J0 3aKOHOJIABCTBA
€C, cxpaneny nocranoBoro Kabinery MinictpiB Ykpaiau Big 16.08.1999 p. Ne 1496; Konnemniiito
3aranbpHOMEPKABHOI MTPOrpamMu aJanTallii 3aKOHOaBCTBa YKpaiHu 10 3akoHonaBcTBa €C, cxBa-
neHy 3akoHoM Ykpainu Bifg 21.11.2002 p. Ne 228-1V; 3arampHozmepxaBHy Mporpamy afamnTarii
3aKOHOJIaBCTBA YKpaiHu J10 3akoHonaBcTBa €C, 3arBepmkeny 3akoHoMm Ykpainu Bij 18.03.2004 p.
I3 parudikamiecro 16.09.2014 p. Yrogu mixk Ykpainoto ta €C mporec eBpoiHTerpallii Hamoi aep-
JKaBH MEPEHIIoB y npakTtuaHy ¢asy [2, c. 181-187]. Jlanuii mpoiec € qJOBrOTPUBAINM Ta MEpeN-
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0aJae MOCTYIIOBE OHOBJICHHS HOPM CITaJKOBOTO TpaBa YKpaiHH Ta pO3pOOJICHHS IX Ha OCHOBI
3akoHomaBcTBa kpaiH €C. Le nuisax skuit moeaHye B co0i MOCITiIOBHICTh AiH 110JJ0 HOBOBBEICHb
B ICHYIOUHIA ITPaBOIIOPSIOK Ta MPU3BEIE O MOJACPHi3alii IPaBOBOi CUCTEMH ACPKABH IIOETHYIOUH
B c00i iCHYIO4i eJIeMEHTH.

VY cyyacHuii mepion cnaJakoBe MmpaBo HaOyBae aOCOIIOTHO HOBOTO 3MICTY, IIO 3yMOBJICHE
HepeIyMOBaMH MOy TpaBa Ha MpUBATHE 1 MyOJiuHe, BU3HAHHSAM IIpaBa MPUBATHOI BIACHOCTI Ta
i1 3aXHCTy, Mai>ke HEOOMEKEHUM KOJIOM OO€KTIB, SIKI MOXKYTh YCIaJKOBYBaTUCh, a caMe MaliHOBI1
MpaBa 1HTENEKTyaJIbHOI BIACHOCTI, TBOPYOi IisSUIBHOCTI, MiIIPUEMCTBA Ta pepMepchKi rocrnogap-
CTBa, SIK €IMHI MalHOBI KOMILJICKCH, YaCTKH B CTAaTyTHOMY KalliTali TOCIIOJAPCHKIX TOBAPHCTB.
Xouya mpoleaypa CraJKyBaHHs MPaBa IHTEIEKTYaIBHOI Ta TBOPYOI MiSUTFHOCTI Ha TIEPIIIA OIS
HIYMM HE BiJIPi3HAETHCS BiJl CIIaIKyBaHHS IHIIMX BUIIB MaliHa, PO T€ BUHUKAE MOTpeda y 3aKpi-
IUTCHHI Ha 3aKOHOJABYOMY PiBHI IPOIEIYPH CIIAJAKyBaHHS TAKOTO BHIY IIPaB, a TAKOXK BPETYIIIO-
BaHHS BITHOCHH CIIaAKyBaHHS MaifHa 3a YIacCTIO iIHO3€MHOTO €JICMEHTY.

PeanizoByroun mpaBo Ha CHajKyBaHHS BaXKJIMBHM aCIIEKTOM € BHU3HAYCHHS MPaBOBOTO
CTarycy JiTel CHaIKOAaBIIA HE JIUIIE TUX AKi Oy 3a4aTi 3a KUTTS CIIaJKOAaBIS Ta HAPOIKEHI
YKUBUMH MICIIsI BIAKPUTTA CHIAANINHM, a  TUX AKi Oy/In 3a4aTi micis BIAKPUTTS CHIAAIIUHA (3a4aTi
13 3aCTOCYBaHHSM JIONIOMIXKHUX PEMPOLYKTHBHUX TEXHOJIOTiH) BiAmoBinHO A0 cT. 1261 LluBins-
Horo Kozekcy n0 mepiioi 4epru CrnajgkoeMINB 3a 3aKOHOM HalleXaTh JIITH crajakomasis... [1].
TepMiH «IUTHHAY» BXKHUBAETHCS K (PAKT MOXOHKEHHS 0COOH BiJ OaThbKiB Ta HASBHICTh MK HUMH
KpoBHOTO criopinHenHs. ChoroHI HaOyBa€e 0COOIMBOI yBaru MUTaHHS BCTAaHOBICHHS OAaThKIBCTBA
y BUNAIKY ii 3a9aTTS 3a TOIIOMOTOIO 3aCTOCYBAaHHSM JOMOMIKHHUX PEMPONYKTHBHUX TEXHOJOTIH.
Li BUnaiku BXKe € HEIMOOAMHOKUMH, & TOMY BCE YacTillle BUHUKAE TIOTpeba y BUPIIICHHI MTUTaHHS
TOTOXKHOCTI MTOHSITTA 0i0J0TiUHA AWTHHA 1 CHIaJKOEMeEIb. MaeThCs Ha yBasi, IO 3a MeKaMH HOP-
MaTHBHOTO PETYIIOBAaHHS 3aJMINAETHCS KaTeropis oci0, sKi He TUIbKW HApOIDKEHI IMICIs CMEpTi
CHaJIKOJIABIIS, a M 3a4ari Micis HOTO CMEPTi, OCKIJIBKH TaKi He MAalOTh MpaBa Ha CHAIKyBaHHS 3a
3aKOHOM, & MOXKITUBICTh 1X CNaJKyBaHHS yKpaiHChKAM 3aKOHOJIABCTBOM BHKIIOYA€ThCs. CTpim-
KW PO3BUTOK MEIUIIMHY Ta 11 HOBITHIX TEXHOJOTiH HaJae MOXKIUBICTD JIOJCTBY pealli3oBYBaTH
mpaBa Ha 0aTHKIBCTBO Ta MaTEPUHCTBA 13 3aCTOCYBAaHHSIM BHUCOKO PO3BHHYTHX HOBITHIX TEXHOJO-
riif y 3agarti gited. [s 3akoHOMaBCTBa 6ararhoX €BpPONECHCHKUX KpaiH XapaKTEepHE CIaAKyBaHHS
ocobamu, K1 HapOKEH1 B HACIIAOK MOCMEPTHOI penpoayKii. J[is Bu3HaueHHs X CIIaJKOEMIISIMU
MoTpiOHE B IFOMY HANPSAMKY BIOCKOHAJICHHS 3aKOHOOABCTBA YKpaiHHM 3 BpaxyBaHHSIM CTpPOKY,
B MPOMIOBXK SKOTO MOXKe OYTH peaizoBaHe MPaBo Ha 3aIlLTiTHEHHS i3 3aCTOCYBaHHAM JOAATKOBHX
PENPOMYKTUBHUX TEXHOJIOTIH Ta BU3HAYCHHS KAaTETopii MUX OCI0 SIK CHAaJKOEMIIB 3a 3allOBITOM
YU 33 3aKOHOM. 3 BiJICH BUIUIMBAE, 1110 BU3HAYEHHS CIIAAKOEMI[IB Ha MMiacTaBi CT. 1222 [MUBIIEHOTO
Konekcy Ykpainu Mae OyTH JOTIOBHEHA PO3IMIMPESHHSAM KOJIa CITAJKOEMIIIB 13 3a3HAYCHHSM TIOCT-
MOPTAJIBHUX JITCH CIaIKOAaBIISL.

Takox moTpebye BU3HAUCHHS CTAaTyCcy BHYKIB crmaikofaBns. Lli B cBoIo uepry He BH3Ha-
YeHi 3aKOHOJABLIEM B B XKOJHI{ 3 uepr crnajkyBaHHs. Ha mpakTuii icHye 4MMano Ka3yciB M0N0
CIAJKyBaHHS BHYKAMHU 32 )KUTTS X OAThbKIB. Y IOPUIUYHIN JITEpaTypi € aKIEHTH a HECTIPaBE U~
BiCTh IIPABOBOIO CTAaTyCy BHYKIB Ta MPOIO3UIIi] 1010 BKIIFOUEHHS 1X 10 APYTOl YEPIH CTIaKOEMIIIB
3a 3akoHOM [3, cT. 186, 187].

AHaII3yI041 3aKOHOIABCTBO €BPOIEHCHKIX JIEPXKaB Ta BPAXOBYIOUH €BPONEHCHKUI TOCBI
ICHY€ MPOTIO3HUIIis PO3IIMPUTH KOJIO 0Ci0, SKi yCyBarOThCS BiJ MpaBa Ha CHAJKyBaHHS BHACIIIOK
BYMHEHHS HUMH TIPOTUTIPABHUX Jil MPOTH 0coOu criankonaBs [4, ct. 48-51].

ToMmy 3’sBIIIETBCS HOBE HIATPYHTS Al MOOYIOBM HOBHX KOHIIETIi CHAIKOBOTO IpaBa
BiitoMy. Hopmu, 3akpimeni B mocTii kamu3i LluBinpHOTO KOmekcy YKpaiHM HE B MOBHIH Mipi
3aJJ0BOJIBHAIOTH MMOTPEeOH peanizaliii CyCHiIbHAX BiTHOCHH Y cepi CIagKyBaHHA, a HalliOHANbHE
3aKOHO/IaBCTBA HE yCyBAa€ Ti MPOTAIIMHU, 100 aTH BiANOBIAI Ha OUIBLIICTE MUTAHb Ta PO3B’S3aTH
HOBOHAOYTI KazycH.

Jo crorozmHi cnajikoBe MPaBO PO3BUBAETHCSA, & HAYKOBLI UBUIICTH TUIIHO JOCTIIKYIOTh
naHy TeMaTuky. [Ipore mpoOieMu craaKoBOro nmpaBa MOXXyTh OyTH pO3B’sI3aHUMH IIPABOBOIO Hay-
KOO BHKIIOUHO B TiICHOMY 3B’S3KY i3 IIPaKTHKOI. AHAII3YIOUU CYIOBY IPAKTUKY MOXKEMO ITIHTH
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JI0 BECHOBKY, III0 IPUCYTHSI HEOAHAKOBICTh 3aCTOCYBAaHHS CHAIKOBOTO 3aKOHOIABCTBA. 30KpeMa,
MArOTh MICIle YCKITaIHEHHs 3 BU3HAYCHHAM il 3aKOHY B UYaci, 3Ba)Kal0oul Ha TPHBAIHMN XapakTep
CIaKOBHUX IPABOBITHOCHH. Takok HepaBWIbHE PO3YMIHHS CyJaMH YMOBH 3aIIOBITY Ta OTOTOX-
HEHHS TaKOTO PO3MOPSIKCHHS i3 3aI0BiTaIbHAM BiIKa30M, III0 CBIIYUTH PO IrHOPYBAHHS iMIIe-
PaTHUBHOCTI iCHYBaHHS YMOBH 3allOBITy Ha 4yac BIIKPUTTS cramuuHu. CKIQTAEThCsl HEOJHAKOBA
CyJ10Ba MpPaKTUKa LIOA0 CTPOKIB BiIMOBHU BiJl MPUHHATTS CHAALIMHU Y BUNAAKY HEIPaBIIBLHOTO
3aCTOCYBaHHS CyJaMM JIO CIaJKOBUX NPABOBIAHOCHH MONOXEHb 00 BCTAHOBJIEHHS IOIATKO-
BOTO CTPOKY ISl IPUHHSATTS CHANIIAHK. [CHYIOTh iCTOTHI MOPYIIECHHS CYAaMU PUHIIAITY CBOOOIH
3aIOBITY 13 MOIIUPEHOIO MPAKTHKOIO BH3HAHHS HEAIHCHUM 3aIlOBITIiB, IIOCBITYCHUX HOTapiycaMu
3a MeKaMH CBOTO HOTapialbHOTO OKPYTY, IO B CBOIO YEPTy >KOIHUM YHMHOM HE BILTHBAE Ha (op-
MYBaHHS BOJI Ta BOJICBHUSIBICHHS O0COOM, 2 TAKOXK HE € MOPYIICHHSAM HOTO (hOpPMH.

OTOX, aKTyalbHICTh PO3BUTKY 1 MOZEpHI3aIlii CraJIKoBOro IpaBa 3yMOBJICHA HaJ| IIBHI-
Kiii ictopuuHiit dopmarii cycminberBa. Crarts 41 KoHctutymii YkpaiHu rapaHTye, 110 KOXKCH
Ma€ IPaBO BOJOITH, KOPUCTYBATHCS 1 POMOPSIKATICS CBOEIO BIACHICTIO, PE3yNbTaTaMH CBOET
IHTENIEKTYaIbHO1, TBOPYOI MisTILHOCTI Ta BU3HAYAE, 110 NIPAaBO NMPUBATHOI BIACHOCTI HaOyBa€eThCs
B TIOPSIKY BU3HAUEHOMY 3aKOHOM. OJIHUM 13 TakuX croco0iB HAOyTTs mpaBa BIACHOCTI € CHaJIKy-
BaHHA. 3A1HCHEHHS Ha JAEP>KaBHOMY PiBHI €BPOIHTErpallifHUX MPOLECIB, sIKi B CBOIO Uepry BILIU-
BAlOTh HA 1HCTUTYT BIACHOCTI, 3yMOBIIO€ aKTyaJbHICTh OHOBJEHHS CIaJKOBOTO 3aKOHOJABCTBA
B I[JIOMY Ta MIOJO CIaJKyBaHHS 3 IHO3EMHUM €JIEMEHTOM.

Ha nepskaBHOMY piBHI pO3I109aTO MpoIiec pekoaudikamii IUBITFHOTO 3aKOHOJABCTBA YKpa-
iHHM, 0 BIMAarae IpyHTOBHOTO HAyKOBOTO aHAJi3y Ta JOCIIHKEHHS CIIaKOBOTO IPaBa TaKOX, TaK
SK OCTaHHE € BOKJIMBOIO YACTHHOIO IUBUILHOTO MpaBa i BOAHOYAC BCTAHOBIIOE Oarato FOpHINY-
HUX KaTeropiid, He BIACTHBHX IHIIMM €JIEMEHTaM CHCTEMH LUBIJIBHOTO TpaBa (CHaIIIHHA, CIIaj-
KOJIaBeIlb, CIIaIKOEMEIIb, 3aIOBIT, 3aITOBIaJbHHUN BiJKa3, BUKOHABEIIh 3alOBITY, CIIaJKOBA TpaH-
cMicid Ta iH.) B pe3ynsrari OHOBIEHHS 3HAWIYTh BiZoOpaXKeHHS HOBI TEHICHIIII, SIKi XapaKTepHi
JUISL pETYIIIOBAaHHS CIIAJIKOBUX IPABOBIAHOCHH. €BPOIHTETpaLiiiHi IPOLECH AEP>KaBH MOPOIKYIOTh
noTpedy y HOBeJIi3allisl CIaKOBOTO IpaBa 3 BpaxXyBaHHSAM 3aKOHOAABCTBA KpaiH €BPONEHCHKOTO
Coro3y, 10 MaTUME NTO3UTUBHUN BIUTUB HA 00’ €THAHHS CyA0BOI IPAKTUKU Ta OAHAKOBOCTI NIPaBo-
3aCTOCYBaHHS CIIaJKOBOTO 3aKOHOAABCTBA HOTAplyCaMH, a TAKOX MO3UTUBHO Bi0OPaKaTUMEThCSI
Ha 311HCHEHH] 3aXUCTY MpaB Ta IHTEPECiB YYACHUKIB CMaJKOBUX BiTHOCHH.

AHAII3YI0UX CIAJIKOBE 3aKOHOJABCTBO, MOYKEMO CTBEPAHO CKa3aTH, IO CIAJKOBE 3aKOHO-
JIABCTBO TOTpeOye OHOBJIEHHS, IO CIPHATHME YAOCKOHAICHHIO HOTO Ta €IHOCTI MPaBUILHOTO
3aCTOCYBaHHSI Y CyZOBIH MPAKTHUIl Ta HOTapiadbHIM 3 METOO MOBHOT peai3allil mpaB rpoMaisH.
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